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RONG GG oo ssi doen el adst ecncen ceneuniceeues pa Mare 76 
Chiat: Ge COTE MAIONNI ss os adie ise a sin nadtcccc cued deceuees 270 


that as a condition-precedent to the order for postponement 
of his trial asked for onthe 12th instant by the respond- 
ent, it is ordered that the respondent inform the Sen- 
ate what in substance he proposes to prove by John 8. 
Evans, the witness on the ground of whose absence post- 
POMOINIEIE 18 SONG co coos coo loick ns tebe cnsetecesncd ed 271 
question by, to the managers: Isit the object of the present in- 
quiry to corroborate or discredit the testimony of Marsh, 
the witness, or to establish any fact therein referred to, 
or solely to prove what was the action or conduct of Mr. 
Belknap when the fact that such charges had been 
made against him was so made known to him?....... 249 
votes by, on the articles of i impeachment......: 343, 346, 349, 352, 355 


Belknap, William W., late Secretary of War— 


appeared and filed his plea to the articles of impeachment.... 7 


at the battle of Shiloh, allusion to, by Mr. Carpenter.......... 13 
commissions of, as Secretary of War...........-........ceees 200 
connection of, with the Fort Sill sutlership......-......... 177, 186 
counsel for, [see Carpenter, M. H.; Black, J. 8.; and Blair, M.] 

Evans, J. 8., affidavit concerning the testimony of............ 269 
family of, pecuniary relations of ..22: 3, 240, 241, 250, 251, 290, 328, 339 
impeachme nt of, in the name of the House of Representatives. 1 
letter from, concerning el ENUM anes wae Paacns weasel meee 206 
lotier to; fren Gemernl TaeeN. fe os oe ice ccackeaccded tvacsnce 233 


list of one hundred and ninety-seven witnesses presented by.. 170 
motion by, that the managers furnish a list of their witnesses. 167 


that the order of the Senate be vacated.................... 162 
that there can be no further legal proceedings.............. 170 
official character of, while Secretary of War........-........- 256, 
257, 258, 261, 265, 267, 268, 269, 285 

personal reputation of, at Keokuk, Iowa ......-.-......... 266, 267 
plea of, to the jurisdiction overruled wy the court .... .....62- 158 
real estate, investments in, at Maroa, Illinois .............-.. 199 
receipts of money by, from C. P. Marsh...................... 182, 


183, 184, 196, 197, 198, 199, 7. 
rejoinder submitted by, to the replication of the House 


treatment of, remarks on the, by Mr. Black ................. 2,71 
by Mr. Carpenter yak we aactce cach an eRau eu ser aka aha alte 14 
verdict of acquittal on the articles of impeachment .......... 3h7 


Colonel, a witness for the defense— 
evidence concerning official reputation of General Belknap.267, 268 


cross-examined by the counsel for the prosecution............ 268 

re-examined by the counsel for the defense ..............---- 268 

recross-examined by the counsel for the prosecution .......... 268 
Black, Jeremiah S., counsel for the respondent— 

appeared with the respondent in the Senate Chamber........ 6 

incidental remarks by...-.-.. 163, 164, 167, 168, 169, 286, 294, 307, 313 

interlocutory remarks by, on the evidence......-.-........- 182, 


185, 187, 198, 226, 229, 232, 251, 261, 262, 269, 2x6 
remarks by— 
on the presentation of a paper containing a list of wit- 
nesses whose attendance is desired by the os ut. 170 
on an affidavit setting forth the illness of Mr. Carpenter, 
which made a postponement desirable..........--... 28 
argument by— 
on the respondent’s application for a postponement until 
TOUS. Lone wtaatdnn ons c50. nae caeat adam nade 12,13 
on the question whether the respondent is amenable to trial 
by impeachment for acts done as Secretary of War not- 
withstanding his resignation of that office........-.. 68, 72 
on the motion that the court set aside its order asserting juris- 
diction, for the reason that it was not passed with the 
concurrence of two-thirds of the Senators present. .163, 164 
on the motion that the managers furnish the respondent a 


list of the witnesses whom they intend to eall........ 167 
on presenting the answer of the respondent to the articles 

CE TOC o acca racine ecges <caqnusendsneyaxnes 170 
on the motion that the cause be continued until some conven- 

SOG CU ME OVOMNON ooo ceed cc caeecse cucasapawnes 171 


on the objection by the counsel for the respondent to all evi- 
dence to support the opening of the managers, on the 
ground that there can be no legal conv iction, the Sen- 
ate having already determined the material and neces- 
sary fact that the defendant is not, and was not when 


impeached, a civil officer of the United States......-. 180 
on the application for a continuance until the appearance of 
IEE FATE 5 oo acne nts en hacdud yadine oa ncwewes 260 


finally, reviewing evidence, law, and the facts of the case .314-318 
motion submitted by— 
that the court set aside its order asserting jurisdiction for the 
reason that it was not passed w ith the concurrence of 
two-thirds of the Senators present........-....--..-- 162 
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Page. 
Black, Jeremiah S.—motion submitted by—Continued. 
that this cause be now continued until some convenient day 
eh OEE chicane peels oh ness cnuues sekeeecakieseen 171 
that counsel for the accused object to the evidence now 
ofiered and to all evidence to support the opening of 
the managers, on the ground that there can be no legal 
conviction, the Senate having already determined the 
material and necessary fact that the defendant is not, 
and was not when impeached, a civil officer of the 
United States. Objection overruled...............-.. 181 
denial of statement made by, concerning Jadge Hoar, by 


{ 
i 


| BOUTWELL, 


| 


ns a I os add cs me a io ge pe aa O7 | 
denial of statement made by, concerning the late Vice-Pres- 
ident Wilson, by Mr. Senator Boutwell......... inher 
3LACKBURN, J. C. S., a Representative from Kentucky— 
appointed a member of the impeachment committee of the 
PUR nickiheNeckicnahehceeben tse hernias isinee’ son “GS 


Blair, Montgomery, counsel for the respondent— 
appeared with the respondent in the Senate Chamber....... + 
argument by— 
on respondent’s application for a postponement until Decem- 
DE cp dcawikt Aku SEER SaneOhinkas bebe ROR ceaen neces’ 11 
on the question of jurisdiction and the order of proceeding. 22 
on the question whether the respondent is amenable to trial 
by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of that office...... 28-37 
on on motion submiited by the respondent that the court 
t aside its order asserting jurisdiction, for the reason 
that it was not passed with the concurrence of two- 


thirds of the Senators present.................2-- 162, 163 
on an application for a continuance until the appearance of 
SE TSUN: i ccancbcpeuachubs penis keene wee 260 
on the question of jurisdiction and finally reviewing the 
SUR ecdabwscnbdeccusecnessnaessncnded buenas ee 2387-294 
remarks by— 
Gd SHINS TEE DINNGIO, oniinnw doses ccwsndccss 163, 164, 167, 170 
on the order of the final arguments...................--.-- 285 
interlocutory re marks by, on the evidence.... ise, 183, 190, 191, 205, 
211, 215, 224, 232, 23 33, 234, 239, 246, 262, 263, 264, 265, 337, 340 
examination by, of witnesses for the defense— 
Augur, Christopher C., major-general ...... ........---...-- 265 


Crosby, H. T., chief clerk in the War Department ..262, 263, 264 
Me eculin. DIRDONION Thin WARIOE ivin iiss ve deneisen snr seieas 265 
motion submitted by, that an order be made upon the mana- 
gers on the part of the House of Representatives to fur- 
nish within twenty-four hours to the accused or his 
counsel a list of the witnesses whom they intend to 
call, together with the particulars of the facts which 
they expect to prove by them. ............... beneuee 67 
Bliss, D. W., M. D., affidavits from— 
stating the sickness of Mr. Carpenter, counsel for respondent. 298 


of Mr. Manager Lapham............ (thes Abs seeeeewed 299 
Blount, William, a Senator— 

ailusion to the trial of, by Mr. Hoar..... ipAcina enna eee 20, 23, 24 

Rese SS SD EIN OT, FG DES, TOONS ois ote sv ccsccewwenensnseen 238 


Boey, LEwIs V.., a Se ni ator from Missouri— 


incident: : re natin by : 
remarks by, on an adjournment of the court toa specified time. 4,5 
Re ee SORE NE BOON oicns nck ccndknienrcchiesubars 5, 189 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment. ..... ..ccce. coe censesiee 143, 144 
question by, to Mr. Manager McMahon, whether a pamphlet 
read from by him is an official document, containing 


testimony taken Under OGG... ..0. cocotbo sncccecsesees 189 
statement that he had been called home by the illness of bis 
daughter, by his colleague, Mr. Cockrell..... cewek -. 319 
Bootrnu, NEWTON, a Senator from California— 
oath, the, administered to, by the Chief Justice............-- 4 


opinion by, on the que stion whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
EO DRA SIRO RORROIING, a oii on cnedccescsctbesnces 144, 145 
votes by, on the articles of impeachment... .... 343, 347, 349, 352, 395 
BoUTWELL, GEORGE W., a Senator from Massachusetts— 
oath, the, administered to, by the Chief Justice.............. 4 
SO SOURED 6-cacdkvcdivndeene snes beknes ponwks we 161 
denial by, of a statement by counsel for the respondent re- 
ilecting on the memory of the late Vice-President Wil- 
SE te cexh axcehe heen cube sabe sacked ebb eebes ovebes ee 307 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 


130-133 


Page, 
GEORGE W.—Continued. 
motion by, that the court first hear and determine the question 
of jurisdiction, and that four managers may be allowed 
to submit arguments thereupon. Agre a 27 
votes by, on the articles of impeachment. .... .343, 347, 349, 352, 355 
Bower, Mrs., testimony of C. P. Marsh, concerning ik ee weet . 223, 
240, 241, 250, 251, 260 
Brinkerhoff, Henry S., a witness for the prosecution— 
identification of a paper in the office of the Adjutant-General 
Oe RD RON 6a ddckvdincewanndbes sdadbabanesdcaks aks 24° 
cross-examination by the counsel for the respondent i 
Bruce, BLaANcueE K., a Senator from Mississippi— 


oath, the, administered to, by the Chief Justice. ..........<< 4 

votes by, on the articles of impeachment..... 345, 347, 349, 352, 355 
BURNSIDE, AMBROSE E., a Senator from Rhode Island— 

oath, the, administered to, by the Chief Justice.............. 5 


motions by— 
that an order of Mr. Edmunds fixing the time for hearing 
the arguments be amended by making it May 16. Re- 
jected ‘abi ndcamintthntkne ahmakunee cheeenubpnapee es 19 
that an order of Mr. Edmunds excusing the managers and 
counsel from attendance be amended by adding that 


the court adjourn until May 15. Agreed to..... nineee, Oe 
that an order of Mr. Sherman fixing the time of adjournment 

of the court to May 15 be amended by making it May 

ih, SRORRINE kepetusebse nites iekees canes — aie ae 


CAMERON, ANGUS, a Senator from Wisconsin— 

oath, the, administered to, by the Chief Justice.............. 4 

opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment.......... poe naresusece'es 126, 127 

votes by, on the articles of impeachment..... 343, 347, 349, 352, 355 


| CAMERON, SIMON, a Senator from Pennsy] vania— 


; 


oath, the, administered to, by the Chief Justice.............. 4 
incidental remarks by....- Dian wisekaom (ikebpioankas epncknds” AO 
motions by— 
that the court PN i ie disci iste ptinithetath ce niga vias 19, 20, 21 
that a motion of Mr. Anthony to amend a motion of Mr. Sar- 
gent be amended by substituting July 6 for July Tf. 
SNE inns ants Geaehnnneceie pats TET Sees 165 
votes by, on the articles of impeachment..-... 343, 347, 349, 252, 355 
CAPERTON, ALLEN T., a Senator from West Virginia— 
oath, the, administered to, by the Chief Justice.............. 5 
[Mr. Sevator Caperton died July 26, 1876.] 
Carpenter, Matt H., counsel for the respondent— 
appeared with the respondent in the Senate Chamber ........ 6 
presented the plea of the respondent upon the articles of im- 
peachment ........... pheccteeeese been’ cS saeekkeaane 6 
SN, DOURRIIE ONT... 4506 tnt basins eakAbanbeekesas sank chu G, 


7, 25, 37, 161, 174, 175, 179, 299, 312, 313, 314, 357 
remarks by— 
on the time for filing the replications and the surreplications. 7,8 
on enlarging the time for argument under the twentieth rule, 


and asking an adjournment of the trial until the first 


SO: ME CPORRRNE os 8 od cuch aanteese senutaswex 10 
on asking a postponement until May 15................---. 27 


on an application for a postponement to secure the evidence 
of an absent witness without stating what that evi- 
dence is expected to be.....- lad ata » inemices ee 271 
interlocutory remarks by, on the evidenco.. ...........-.- 181, 183, 
184, 185, 187, 1 189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199, 
200, 201, 202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 212, 213, 
214, 215, 216, ¢ ig 218, 219, 220, 221, 222, 223, 2: “op 2% 25, 226, 297 7, 
923) 929) 930, 231, 232, 233, 234, 235, 236, 237, 238, 239, 240, 241. 
242 » 243, : 244, 245, 246, 247, 248, 249, 250, * 251, 950 253, 254, 255, 
256, § 257, 258, 259, 260, 261, 264, 265, 266, 267, 268, 269, 271, 272, 
273 974,275, 5 276, 277, 278, § 279, 280, 281, 282, 233, 284, 285, 286 
examination by, of the witnesses for the defe nse— 


Allison, William B., a Senator from Iowa...............--. 267 
Benét, 8. V., chief of ordnance ..... A. Neeseataiins de ect ie ide aeons - 267, 268 
Crosby, H. T., chief clerk in the War Department... .-.... ..264, 

282, 283, 284, 85 
SRR CONES acid den cadibes Uehe weed ede eewsicawad va eee. 258, 261 
Dunn, William McKee, Judge- Advocate-General........... 268 
Hancock, Winfield 8., Major- -General.......... seins exeniee 285 
Humphreys, Andrew A., Chief of Engineers.......-. sae wen ee 
Kasson, John A., a Representative from Iowa......... sueee ae 
Lowe, Ralph P ....- chalk en eitinde Saawh Wee edeehe kek een soca oe 
Macfeeley, Robert, Commissary-General .................-. 257 
DIRT: Tec hb, SORDOCUORANONOERL « ow 5:05 000000 sane seewes tess 263 
Miller, Samuel F., Mr. Justice, of the Supreme Court...-.-. - 209 
ee eT | eer re hatches 256, 257 
Ruger, Thomas W., Colonel.......-... Ee 267 
Townsend, E. D., Adjutant-General. ...........- 257, 258, 278, 278 
Wright, George G., a Senator from Iowa..-.........---..--- 267 


cross-examination by, of the witnesses for the prosecution— 
ESR OTTO, FROOEG 8 ons c06 008 sievee ens Se 
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Carpenter, Matt H.—cross-examination by, of witnesses—Con?’d. 
Clymer, Hiester, a Representative from Pennnsylvania. .254, 255 


SN NI hice ci cnkaichnns deweuh desnws ance cue de 199, 200 
PN Coch cadans Gauues s0dsckbae 276-278, 279, 280, 281, 282 
NN ONE noe weiner odie gat ledeebeban ween Deed os wena eaals 23% 
Hazen, William B., Major-General. .... 230, 231, 233, 234, 243-245 
McDowell, Irwin, Major-General..................----- 189-196 
NS Se A ae 236, 237, 242, 243 
SON Gad chien DEC cenis vende Kbdnes des Shas oeen 215 
Townsend, E. D., Adjutant-General................-.... 209-214 
Vilas, Charles N ..... cunuetanae ae satik i wie ebie hee tubs see aeute tine 198 


motions by— 
asking a copy of the replications and time to frame surre- 


RRR ac oc desu cn cake Cktneurweesaeetin kavaee anekae 7 
closing the issues of fact on the question of jurisdiction.... 10 
asking a postponement until Monday, May 15...-.---.-.....-. 27 


asking a postponement until the arrival of John S. Evans, 
whose testimony is material and important for the de- 
WRG a ign ane. oa ss kaleear ace e ee shuns weds eactnewsas 269 
asking for an order that the further trial of this cause be post- 
poned until notice be given by the Senate to the House 
of Representatives of the United States and to the re- 
I onatwciumaxduesevantendanans Ratha seal 271 
argument by— 
on the respondent’s application for a postponement until De- 
SNS xa tae oentnd aay ea dank nansanes anadie eas ones 13 
on the motion of the managers that the evidence bearing on 
the question of jurisdiction be given before the argu- 
ments shail be presented on that question, and the fix- 


RNGE See Gee Oe PIII on 6.55 caces« cccwkc as coveses 15 
on the motion of Mr. Conkling that the Senate first hear and 
determine the question of jurisdiction..........-....- 7 


on the question of jurisdiction and the order of proceeding .20, 25 
on the question whether the respondent is amenable to trial 
by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of that office....... 37-47 
on the order of the Senate that the respondent plead further 
or answer the articles of impeachment within ten 
GUN ein puns cae eke tne derdcore natant 158, 159, 160, 161 
on the objection of the counsel for the respondent to all evi- 
dence to support the opening of the managers, on the 
ground that there can be no legal conviction, the Sen- 
ate having already determined the material and neces- 
sary fact that the defendant is not, and was not when 
impeached, a civil officer of the United States. ....180, 181 
on closing the defense for the respondent............... 318-334 
sickness of, affidavit of Dr. Bliss stating the ...............- 298 
Certificates of deposit in the National Bank of Commerce of New 
York, issued to C. P. Marsh and payable to W. W. Bel- 
Ci icine teiatints stent bitten nied cnameb ae ones nidenasinn 196 
Chair, ruling of the, that Senators have not the right to address 
interrogatories to the managers or to the counsel for 
the respondent. Appeal from the, by Mr. Edmunds. 


The decision was not sustained by the Senate. ....258, 259 
Chase, Mr. Chief Justice, suggestions of, concerning the forms of 
Reet ii cadieonudinesbe sewbe beens tenes re oe 
Chief Clerk of the Senate, the— 
journal of the court read by........... ie rasa tataa nae Gdetiee 169, 171 
papers and authorities read by................-...- 19, 24, 25, 158, 


162, 163, 164, 165, 166, 167, 168, 169, 170, 179, 181, 185, 186, 
188, 200, 201, 202, 203, 204, 205, 206, 207, 208, 209, 213, 219, 
227, 234, 244, 253, 254, 265, 270, 271, 277, 282, 285, 286, 299 


oaths administered to witnesses by................-. ixcaearad - 179 
CHRISTIANCY, Isaac P., a Senator from Michigan— 
oath, the, administered to, by the Chief Justice .............. 5 


motion by— 

that the second resolution of Mr. Thurman be amended by 
substituting : ‘‘ Whereas the Constitution of the United 
States provides that no person shall be convicted on 
impeachment without the concurrence of two-thirds 
of the members present ; and whereas more than one- 
third of all the members of the Senate have already 
pronounced their conviction that they have no right 
or power to adjudge or try a citizen holding no public 
ofiice or trust when impeached by the House of Rep- 
resentatives; and whereas the respondent, W. W. Bel- 
knap, was not when impeached an officer, but a private 
citizen of the United States and of the State of Iowa; 
and whereas said Belknap has, since proceedings of 
impeachment were commenced against him, been in- 
dicted and now awaits trial before a judicial court for 
the same offenses charged in the articles of impeach- 
ment, which indictment is pursuant to a statute re- 
quiring in case of conviction (in addition to fine and 
imprisonment) an infliction of the utmost judgment 
which can follow impeachment in any case, namely, 
disqualification ever again to hold office: Resolved, That 
in view of the foregoing facts it is inexpedient to pro- 
ceed further in the case.” Withdrawn after debate.. 76 


Page. 
CHRISTIANCY, ISAAC P.—motion by—Continued. 
that the motion of Mr. Morrill be amended by inserting: 
“That W. W. Belknap, the respondent, is not amenable 
to trial by impeachment for acts done as Secretary of 
War, he having resigned said office before impeach- 
WRG cana deddgng a duude aneu sivees vagucseGeubenensas 76 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate ou impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 


tion before impeachment. «..44 o6.c sens cdcne wees tees 100-105 
question to Mr. Manager Lynde, what report he was reading 
SUR acest visievdd tn coor Redkds the R AU caine 297 
votes by, on the articles of impeachment....-.. 343, 347, 349, 352, 355 
CLAYTON, POWELL, a Senator from Arkansas, oath, the, admin- 
istered to, by the Chief Justice..... per e caewn - % 


Clymer, Hiester, a Representative from Pennsylvania— 
e ’ ’ d 
appointed a member of the impeachment committee of the 


UR ons a dais ncciwncdeenndescuudd dheveevaaaeuvon 1 
impeachment of William W. Belknap by, in the name of the 

BN bcd a Sandie atacauddasedvusceeeewatahe acauns 1 

testified as a witness for the prosecution.......... 245-251, 254, 255 

on cross-examination by the defense..................-. 254, 255 

COCKRELL, FRANCIS M., a Senator from Missouri— 
oath, the, administered to, by the Chief Justice.............. 5 
ee Se eer Peer ee ee - 314 


motion by, that the amendment of Mr. Edmunds to the amend- 
ment of Mr. Sargent be so amended as to fix the time 
for trial.on Jane 19. Rejected... .....6 6... cece secese 167 
questions by, to the presiding oflicer, whether anything had 
been heard from the absent witness Evans........... 272 
statement by, that his colleague, Mr. Bogy, had been called 
NG cs dana esusaeee sexes Sa ii Bd eet aa ae 319 
votes by, on the articles of impeachment.... 344, 347, 349, 352, 355 
Commissions of W. W. Belknap, as Secretary of War, certified 
OONNEN Os osawaninesdedees sas anenede cadens aauaan 200 
Committee, the— 
of the House of Representatives, on the Expenditures in the 
War Department— 


lobtewa: trou: Gy FP  SENPON Dons oc ciiice ce cecescnccdowincns 253, 254 
Setters Trem Wa We OURO Blinn ois Soke soca cccnineqcucumanes 282 
SORENSON ONG ai od vi cinonnin swan os Rowenta ana csdend 250, 251 
of the House of Representatives on the impeachment of W. 
Wes DOOD Soe Se. can temneidseneeevdaess sosdyeeees . 1 
of the Senate— 
to consider the question of impeachment ..-.-.-....--- avewuns 1 
Teh SUREE CU GEICO PIO oc ice. on Ska cekedeict dene sésace 3,9 
CONKLING, Roscog, a Senator from New York— 
appointed on a select committee on the impeachment. ......-. 1 
oath, the, administered to, by the Chief Justice.............. 5 
call by, for the yeas and nays............----- 76, 173, 249, 319, 341 
Gall of the Senmte anled 100 OF 6..o6 as sccacccccsew dove da dccess 319 
incidental remarks by ..---.- 17, 26, 37, 172, 288, 294, 295, 297, 298, 319 
interlocutory remarks by, on the evidence ...-....---...----- 188 


’ 
189, 193, 201, 219, 224, 227, 228, 232, 236, 237, 
238, 242, 248, 249, 258, 259, 269, 272, 273, 276 
remarks by— 


on the delivery of the replications and the surreplications.. 7 
concerning the witnesses for the prosecution..........-.--- 174 
motion by— ° 
that the Senate first hear and determine the question of juris- 
ES dacvaidtsl ical anaatadndnige tea a teak ddddamaes 17 


that an order of Mr. Edmunds fixing the time for hearing the 
arguments and the order in which they shall be made 


be amended. Agreed to..........-..--202----- Suhail an 
thas thie comes 4AK0 @ COCCI 62 oie once e cdcosandotde ceed cose 74 
that an order of Mr. Morton be amended. Agreed to.....-. 75 
CE Ce COTE OUI sina o re sii cei dindivniignaadedewnes ones 77, 236 


that the first resolution of Mr. Thurman be amended by 
inserting at the end thereof, “ before he was im- 
DODGE wo acicwladpaccatcdesinwss cdensaneeaenaeecanees 76 
that the motion of Mr. Sherman be amended by adding 
that the impeachment can only proceed while Con- 
{TOSS 18 IN GERBION.... 22. 2.220 coc nce cocces cocece coces 173 
that the Senate will receive any evidence, otherwise compe- 
tent, which the counsel for the respondent assure the 
Senate will be connected with the case by the testi- 
mony of the witness Evans, now absent, but whom the 
respondent duly asked to have summoned and who is 
OXPOCted tO APPESE.. .. 2. sce ececa saves eccasecccase 261 
that the managers proceed to examine the witness Evans in 
chief; or, should they decline to do so, the respondent 
may proceed to examine the witness in chief, with the 
right of the managers to cross-examine him like any 
CEA TER ovate atndne ated cedeytudesedéneendwenes 23 
that the three managers and three counsel for the respondent 
may be heard in the concluding argument, in the order 
which they state to the Senate they have agreed upon. _ 
RONDE WS Sicicisigcadeen éetecscded ctcnscecsiccedadeess 286 
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CONKLING, RoscoE—motion by—Continued. 


that when called to vote whether the articles of impeach- 
ment or either of them are sustained, any Senator who 
votes in the negative shall be at liberty to state, if he 
chooses, that he rests his vote on the absence of guilt 
proved in fact, or on the want of jurisdiction, as the 
case may be; and the vote shall be entered in the jour- 
nal accordingly. 
question by— 
to Manager Hoar regarding a reference to Blount’s case. .-.-. 
to Mr. Carpenter. whether there is no distinction to try an 
impeachment between the case of a resignation before 
articles are found aud the case of resignation not till 
after articles have been found .... .......... .... .-.-. 
to the managers: 1. Whether if two persons guilty of crime 
in office cease to be officers at the same time, one by 
removal and the other by resignation, one is rather 
than the other subject to impeachment afterward? If 
a distinction between the two cases exists, please state 
it. 2. Is a private citizen liable to impeachment under 
the Constitution of the United States? If his having 
previously held an office distinguishes him in this re- 
spect from other citizens, please trace the distinction 
to the clause of the Constitution, or to the principle in 
WA 00 0 ON oi vctbeicin ens eas eouien beeereeren 
» Manager Jenks: The section of the Revised Statutes 
quoted provides that any “officer convicted of a viola- 
tion of this section shall, moreover, be disqualified 
from holding any office of honor, profit, or trust under 
the Government of the United States.” If the re- 
spondent be convicted on the indictinent said to be 
pending under this section, can the judicial court pro- 
nounce the judgment required if in the mean time the 
Senate pronounces it; or should the court first pro- 
nounce judgment, what would be the weight of the 
fact in determining the province of the Senate?...-... 
to Mr. Blair, counsel for respondent, asking that a statemeat 
touching Mr. Carpenter’s illness might be repeated. 
Mr. Manager Lynde, asking if an order given in evidence 
was the one alluded to by him...... ..........---ces 
Mr. Manager McMahon, concerning the testimony of Gen- 
NN iinet wi hn eke be iain Ome e ear 
the counsel for the respondent, whether George T. Robin- 
son, the writer of a letter, was connected with the case 
PAU MERI EN. nc ccc wck nhdline dns viten peaeeeebosae 
Adjutant-General Townsend, whether an indorsement was 
in the handwriting of the Secretary of War......-.- ‘ 
to General Hazen, a witness for the prosecution, concerning 
OUR IRIN op pKccikd cic eeksarevnasenepens eed 230), 2 
tothe managers: Shall I understand the managers to propose 
either to read at large the testimony of Marsh or to 
have that testimony received here and go upon the 
record, all for the purpose of proving that after it was 
delivered the respondent resigned his office? Is that 
the scope of this proposal, or is it intended to put into 
the case what Marsh testified in another form on an- 
other occasion, that that testimony may speak in this 
MPAT bth cERcsiGbeheechesenisccehehes shunibncee nae 
to Mr. Manager Lynde, a series of questions, closing with: 
Suppose in place of a special direction of the Senate, 
by which the jurisdictional question was presented as 
a preliminary question, the trial had proceeded until 
now, that remaining then as it is now one of the ele- 
ments in the case, would it or would it not, in the 
judgment of the manager and upon the law as he un- 
derstands it, be the duty of any Senator to vote to 
maintain a jurisdiction which on his oath he believes 
does not and cannot exist?.............022 seen eeeees 
to Mr. Manager Lord, two questions, the last one being: 
Then, if I may a step further understand the manager, 
the argument is that a Senator who votes whether an 
article is sustained or not simply votes upon the ques- 
tion whether in fact the person named did that act, 
and if he finds that he did his vote must be in the 
aflirmative, or guilty, although he may believe on his 
oath, first that the act, if done, is not impeachable, and 
second that the person who did it is not himself the 
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opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment. [Not furnished for publica- 
tion. ] 
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him as Secretary of War, notwithstanding his resig- 
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votes by, on the articles of impeachment...... 344, 347, 350, 352, 355 


Crosby, H. T., a witness for the prosecution— 


identifies express receipts for money sent by C. P. Marsh to W. 
W. Belknap......- _hckh Co haes deems meee 183, 184 
states that the private papers of W. W. Belkn: up were sent to 
him, including a letter from Marsh asking that the ap- 
pointment as ~post- trader at Fort Sill be made out in 


Set RI OE oe ns nn nee can easiond maweea 184, 185 
identifies an article in the New York Tribune and an order 

issued in consequence...........-. kinins - ---- 185, 186, 187 
questioned by Senator Sherman..........-....---.-- pak week - 186 
recalled and examined by the counsel for the defense -....... 262, 


263, 264, 282, 283, 284, 285 
recalled and cross-examined by the counsel for the prosec a . 263, 
264, 283, 284, 285 
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Danford, Lorenzo, a Representative from Ohio— 


appointed a member of the impeachment committee of the 
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Davis, Henry G., a Senator from West Virginia— 
oath, the, administered to, by the Chief Justice. ...-- enue emis 4 
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motion by, that the court adjourn.............----.--------- 73 
votes by, on the articles of impeachment....-. “344, 347, 350, 353, 355 
Dawes, HENRY L., a Senator from Massachusetts— 
oath, the, administered to, by the Chief Justice............-. 4 
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opinion by, on the question whether the respondent is liable 
to be i impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment... ...--.-.--.----- beaaces 147-153 
questions by— 
to C. P. Marsh, a witness for the prosecution: State all the 
knowledge or information that General Belknap had, 
which it is in your power to state, as to the amount of 
any money sent him or the source whence it came 
other than what you have already stated... ........ 238, 239 
to C. P. Marsh, a witness for the prosecution: Did you or any 
other person to your know ledge ever explain to Gen- 
eral Belknap what “ Southwest” means in your letters 
informing him that you had a remittance for him? If 
80, state the SEDIANAIION . ....o.00 cnvece -socevcecess cose 240 
votes by, on the articles of impeachment.. .... 344, 347, 350, 353, 355 


Davis, Nelson H., Inspector-General, a witness for the de fense— 


evidence cone erning post-traderships, and the official charac- 
ter of W. W. Belknap as Secretary of War....-.--. 258, 261 


Decision of the Chair, that Senators have not the right to address 


* interrogatories to the managers or to the ¢ counsel for the 
respondent. Appeal from the, by Mr. Edmunds. The 
decision was not sustained by the Senate......... 258, 259 


Defense, the— 


witnesses examined for— 
Allison, William B., Senator, evidence concerning the repu- 
tation of W. W. Belknap in Iowa ...-.------- sisvenae 267 
Augur, Christopher C., Major-General— 
evidence concerning the official character of W. W. Bel- 
knap, and his reputation at Keokuk, Iowa........... 265 
cross-examined by the counsel for the prosecution. .... 265, 266 
jenét, S. V., Colonel— 
evidence concerning the official character of General Bel- 
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cross-examined by the counsel for the prosecution.....--- 263 
re-examined by the counsel for the defense ......-..---- - 268 
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Crosby, H. T., a witness for the prosecution, recalled for the 
defense— 

evidence concerning the appointment of post-traders..... 262, 
263, 264, 282, 283, 284, 225 
cross-examined by counsel for the prosecution.... ....... 263, 
264, 265, 283, 284, 285 

Nelson H., Inspector General, evidence conce rning 

post-traderships, and the official character of W. W. 
Belknap as Secretary of War........-- atone j2sc0ey Sek 

Dunn, William McKee, Colonel— 
evidence concerning the official reputation of W. W. Bel- 


Davis, 


isa et ative pik tas ua ate eaewe ones 268 
cross-examined by the counsel for the prosecution. ....268, 269 
Hancock, Winfield §., Major-General, evidence concerning 
the official character of W. W. Belknap Medea esapee 285 
Humphreys, Andrew A., Major-General, evidence concern- 
ing the official reputation of W. W. Belknap.....-.-.- 268 
Kasson, John A., Representative, evidence concerning the 
reputation of W. W. Belknap in Iowa ...... ici cats 
Lowe, Ralph P.— 
evidence concerning the reputation of W. W. Belknap at 
I MOR ho inane sagheaparereacercacwse senna ee 
cross-examined by the counsel for the prosecution ....-..- 266 


re-examined by the counsel for the defense ........-.. 266, 267 
Macfeeley, Robert, Commissary-General— 
evidence concerning sutlers and post-traders, and the of- 
ficial character of W. W. Belknap as Secretary of War. 257 
cross-examined by the counsel for the prosecution ....-.-. 257 
McLaughlin, Napoleon B., evidence concerning the appoint- 
ment of J. S. Evans as post-trader ........-..... ewes 
Marcy, R. B., Brigadier-General, evidence concerning the of- 


265 


ficial reputation of W. W. Belknap .......... ...... 268 
Miller, Samuel F., Mr. Justice, evidence concerning the offi- 

cial reputation of W. W. PNG Cncidudteauseaed - 269 
Pope, John, Major-General, evidence concerning the post- 

tradership at Fort Sill, and the official character of W. 

W. Belknap as Secretary of War.....-.- ne eee 256, 257 
Ruger, Thomas W., Colonel, evidence concerning the official 


reputation of W. W. Belknap ....-.. eianaewe se janccae 
Sheridan, P. S., Lieutenant-General— 
dispatch from, asking to be relieved from personal attend- 
ance, read, and admissions of what he would testify 
as to certain matters, placed on the record, subject to 
eee Weds esebresasen-e Knegénenken mae 
part of a letter from, admitted as evidence. .............. 257 
Townsend, E. D., Adjutant-General, a witness for the prose- 
cution, recalled for the defense— 


evidence concerning General Grierson’s letter. ......-. 257, 258 
cross-examined by counsel for the prosecution. .... eccceee 258 


recalled by counsel for the defense............---.---- 278, 279 
Wright, George G., Senator— 
evidence concerning reputation of W. W. Belknap in Iowa. 267 
cross-examined by the counsel for the prosecution 267 
DENNIS, GEORGE R., a Senator from Maryla ynd— 
oath, the, administered to, by the Chief 
votes by, on the articles of impeachment... -.-. 344, 347, 350, 353, 355 
Disorder, disgraceful, in the House when i impeachment we isvoted. 42 
Dodge, Jonas 8. -, 2 witness for the prosecution, shows the deliv- 
ery by him, as delivery clerk of Adams Express Com- 
pany, of packages of money sent from New York to 
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Domestic relations of W. W. Belknap, allusions by Mr. Carpe nter 
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DorsEY, STEPHEN W., a Senator from Arkansas— 
oath, the, administered to, by the Chief Justice..........-.-. 5 
votes by, on the articles of impeachment. .... 344, 347, 350, 353, 355 
Dunn, W illiam Me Kee, Colonel, a witness for the defense— 
evidence concerning ‘the official reputation of W. W. Belknap. 268 
cross-examined by the counsel for the prosecution .........268, 269 
Durfee, E. H., correction by Mr. Carpenter of his statement con- 
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EDMUNDS, GEORGE F.—Continued. 
call of one of the counsel for the prosecution to order. ........ 70 
incidental remarks by....... .....----- -.- sitawateadess 1, 20, 28, 
37, 63, 73, 74, 162, 165, 166, 167. 174, 286, 295, 314, 318, 319, 357 
interlocutory remarks by, on the evidence ....-... 188, 191, 198, 202, 
211, 219, 227, 228) 229, 230, 232, 238, 239, 240, 258, 259, 269, 275 
remarks by— 
on the administration of the oath to Senators ...........-- 3 
on the time fixed for the appearance of William W. Be Iknap.. 4,5 
on filing the respondent’s rejoinder and the surrejoinder of 
the PN ft nde boas wad th cakse cowaun ose ausede a 2 
on enlarging the time for argument, ‘ander MOIR Sve uses 10 
motion by— 
that the court adjourn...... 5, 6, 8, 20, 47, 74, 171, 285, 341, 342, S57 
that the Senate be cleared and the doors closed ......-.-. 72,170 
that the Senate withdraw for consultation......---. 11, 14, 22, 26 
that the Senate take a recess... ......31, 43, 73, 74, 75, 202, 211, 313 
that there be a call of the Sen: ate i Mae oe Aen ae Ia 165, 171 


that the mess»ge of the House relating to the impeachment 
of W. W. Belknap be referred to a select committee. 
Agreed to.....-. pi dbcndgs Na eee maak ae aire ake aE ee ee 
that the Chief Justice be invited to attend and administer 
to Senators the oath required by the Constitution. 
Modified and agreed to ‘ 
that a summons be issued to William W. Belknap. Agreed to. 4 
that the Senate sitting for the impeachment trial ‘adjourns 
CREE SE Rs OU Bao on cence nama csnas candndas 5 
that the House be notified that the Senate is ready to pro- 
ceed with the trial, and that seats are provided for the 


AGERE. ~ PU Oey oo es cies. camead een <ckendanus 6 
that the re joinder be filed April 24, and the surrejoinde r April 

25. Amended and agreed to.........--- bis tale area eee 7,8 
that the trial proceed on April Ss BOON Civ nw aiccccaseren 7 
that the managers and counsel be excused from attendance 

until May 18. Amended and agreed to .............. 72 
that Mr. Morton’s order be amended so as to have a vote on 

Monday instead of Friday. Agreed to........-..-... 74 


that the motion of the respondent to postpone the further 
hearing of the impeachment until the first Monday in 
December be denied. Agreed to .........-..-.----- 14,15 

that the hearing proceed on the 4th of May, and fixing the 
order in which three of the managers and three of the 
counsel for the respondent shall be heard. Amended 
CU I Oi oe akc Kan cessed cewdweueedeaee oat: ae 

that the order for the final argument be amended by adding 
“and that the argument be limited to six hours on 


DRC GMEGT INI Os 6 ine cok da ne meddiwaun seca euns 286 
that when the court adjourns it be to June 1, at one o’clock 
Dit: BOGDAN es hcndocececes ioh alate pian ct it ed wide 


that the motion of Mr. Sargent postponing further proceed- 
ings be amended by striking out December 6 and in- 
sertine ery G,. BONO Wie cccnnccnncenuke covewsce 167 
that the motion of Mr. Sargent requiring lists of witnesses 
within twenty-four hours be amended by making the 
ae ee ee eee eee - 168 
that the Secretary issue subpeenas that may be applied for 
by the responde nt for such witnesses to be summoned 
at the expense of the United States as shall be allowed 
by a committee to consist of Senators Frelinghuysen, 
Thurman, and Christiancy ; and that subpeenas for all 
other witnesses for the respondent shall contain the 
statement that the witnesses therein named are to at- 
tend upon the tender on behalf of the respondent of 


therm lawtul foes, Agrecd tO... . 6. ce ccceccvecacecs 174 
that the Senate will resume the consider: —_ of the articles 
of impeachment, pursuant to Rule 25 ...........---.- 341 


that the order regulating the final voting ‘he amended, and 
it having been amended it read thus: That on Tues- 
day next, the Ist day of August, at twelve o’clock 
meridian, the Senate shall proceed to vote, without de- 
bate, on the several articles of impeachment. The 
Presiding Officer shall direct the Secretary to read the 
several articles successively, and after the reading of 
each article the Presiding Officer shall put the question 
following, namely: “Mr. Senator , how say you? 
Is the respondent, William W. Belknap, guilty or not 
guilty of a high crime” or “high misdemeanor,” as the 
charge may be, ‘as charged in this article?” Where- 
upon such Senator shall rise in his place and answer 
“gnilty” or “not guilty” with his reasons, if any, as pro- 
vided in the order already adopted. And each Senator 
shall be permitted to file within two days after the 
vote shall have been so taken his written opinion, to 
be printed with the proceedings. Agreed to.....---- 342 
opinion by, on the question whether the respondent is liable to be 
impeached by the House of Representatives, and tried 
by the Senate on impeachment for acts done by him 
as Secretary of War, notwithstanding his resignation 
before impeachment . 88-91 
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EpmMuNDS, GEORGE F.—Continued. 
order reported by, from the select committee on the impeach- 
MEG: ds cebunsscpbinns Shue bins bbneine dene deewepesment’ 1 
that the Senate will take proper order upon the presentation 
of articles of impeachment, of which due notice shall 


be given to the Honse. Agree BD: ciukak sanebiwokess 1 
that the Secretary acquaint the House with the action of the 
Senate. Agreed to (ke ba REN RE Me ChEESS KER EERE SE ERS 1 


point of order submitted by 
question by— 
to Manager Hoar, as to the demurrer of the House to the 


ee a ee eh 
to Manager Hoar, regarding a reference to Blount’s case.... 23 
to Manager Hoar, asking the reading of the replication in 
NED ODND Sl. canebeeeeuiatncss deuce eeeusnenen® 24 
to Manager Hoar, whether there is any allegation in the arti- 
cles that Mr. Belknap was Secretary of War down to 
BERGE SEED ixnins nginninana Sudses cess cede eeceseeues 25 
to Manager McMahon, concerning the testimony of W. H. 
RONEN 65 5 5to cckcinndohe Ruch nuke nds buss okeousba ween 198 
to Mr. Carpenter, counsel for the respondent, whether he ad- 
mits that ~he Secretary of War resigned in consequence 
of this accusation made against him ................. 246 
to Mr. Carpenter, counsel for the respondent, Will the coun- 
sel state what they propose to prove by Evans?..... - 22 
report by, from the select committee on the impeachment .... 1 
votes by, on the articles of impeachment... ... 344, 347, 350, 353, 355 


Emery, Charles F., a witness for the prosecution— 
stated the investment of certain funds for W. W. Belknap in 
a mortgage subsequently assigned to Mrs. Belknap or 


PN cctida dines: deninaiitadaiite nine abee 199, 200 
cross-examined by the counsel for the respondent........- 199, 200 
questioned by Mr. Senator Wright................-..22---0-- 199 


ENGuisu, JAMES E., a Senator from Connecticut— 


oath, the, administered to, by the presiding officer..... a eas 7 
{Mr. English, having been appointed to fill a vacancy, ceased 
to bea member of the Senate on the election of Mr. Barnum, 
May 18, 1876.] 
Evans, John §., a witness for the prosecution-— 
return of the service of the subpena to, by the Sergeant-at- 
RES vines cas JELADSEMAUREN SEO CwESk SERS AbD SEN caRnaee 227 
statements concerning the summoning of, by the Sergeant-at- 
RE Snitk cna s kad kha tinwbwennsies wns bese seeene we 271, 272 
evidence of, concerning his connection with the post-tradership 
PN TE bNo oO ROKR RASS ERas Ki nneskonnenen EEN 273-275 
cross-examined by the counsel for the defense. .... 276-278, 279, 280 
re-examined by the counsel for the prosecution............ 280, 281 
recross-examined by the counsel for the defense .......... 2381, 282 
questioned b _ 
Se NG ree ins nin eteneebans peen decree weuens 275 
Mr. Senator Randolph eokenwe ee 25 
Si COEEMES .. cc eck ecm euhsabbslnbe chau nakanhs 276 
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Evidence, the— 
testimony of— 
Adams, George M., a witness for the prosecution............ 181 
Allison, William B., Senator, a witness for the defense..... - 267 
Augur, Christopher C., Major-General, a witness for the de- 
ID cc kenk kt chen Gnentkheee Pin tioe sseudrenamene -- 265, 266 
Barnard, William H., a witness for the prosecution... .. 198, 199 
Barnard, William T., a witness for the prosecution...... 217,218 
Bartlett, Edward T., a witness for the prosecution.......... 181 
Benét, 8. V., Colonel, a witness for the defense.........- 267 , 268 
Brinkerhoff, Henry S., a witness for the prosecution........ 243 


Clymer, Iliester, a witness for the prosecution ..245-251, 254, 255 
Crosby, H. T., a witness for the prosecution and for the de- 


fense .... 183, 184, 185, 186, 187, 262, 263, 264, 282, 283, 284, 285 

Davis, Nelson H., Inspec om. General, a witness for the de- 
Rw ccckns char cebuas heAtensoutes Ses weekenuees 258, 261 

Dodge, Jonas S., a witness for the prosecution .............-. ins 


Dunn, William McKee, Colonel, awitness for the defense, 268, 269 


Emery, Charles F., a witness for the prosecution ........ 199, 200 
Evans, John §., a witness for the prosecution....... ....--. 227 
271, 272, 273-275, 276-278, 279, 280, 281, 282 
Fisher, John J., a witness for the prosecution ............ 2 52, 253 
Hancock, Wintield S., Major-General, a witness for the de- 

DD ci aah dbene ee eskneeae bemkkteaianaaks 285 
Hazen, William B., Major-General, a witness for the prosecu- 

RG ile Gakkai dekh eb 228, 230, 231, 233, 234, 243-245 
ifumphreys, Andrew A.., M: ijor-Gener: ul, a witness for the de- 

a a a il ak ee ot 268 
Kasson, John A., Representative, a witness for the defense.. 269 
Kernan, Joseph A., a witness for the prosecution........ 196, 197 
King, Richard, a witness for the prosecution.............---. 196 
Lowe, Ralph P., a witness for the defense.............. 266, 267 
Macfeeley, Robert, Commissary-General, a witness for the 

DED hubkks hnevek habe saeuds dad bebe okcdne obeines 257 
McDowell, Irvin, Major-General, a witness for the prosecu- 

SR. nc Goh Sku nah Cashes nate ebabaan ema 127-180, 129.196 
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Miller, Samuel F., Mr. Justice, a witness for the defense.... 269 
Moody, William F., a witness for the prosecution........-- 215 
Moss, George W., a witness for the prosecution.......-... 182, 183 
Pope, John, Major-General, a witness for the defense...... . 257 
Reid, Whitelaw, a witness for the prosecution.......... 218, 219 
Ruger, Thomas W., colonel, a witness for the defense...... - 267 
Sherid: in, P. H., Lieutenant-General, a witness for the de- 
RD cckin tndinee nen ee Gan kaha te nea Dau wee Soke 219, 257 
Smalley, E. V., a witness for the prosec MOR cceussswcee ess 215 
Townsend, E. D., Adjutant-General, a witness for the prose- 
eution and for the defense. ...... 200-214, 257, 258, 278, 279 
Vilas, Charles N., a witness for the prosecution........ 198, 199 
Whitney, Leonard, a witness for the prosecution ........ 216, 217 


Wright, George G., Senator, a witness for the defense....... 267 
Exhibition of articles of impeachment against W. W. Belknap... 2 


F. 


Ferry, T. W., a Senator from Michigan, President pro tempore of 
the Senate— 
response of, to the impeachment committee of the House..... 1 
direction by, to the Secretary, that the Senate will receive 
the managers of the House with the articles of im- 


peachment...... ~ihechs Saesels cakuie venues eeiince du 1 
DRI Se Sie ORE OF os. 5a ens no cvan kewews nvds'sens icon ae 
oath, the, administered to, by the Chief Justice..... ate 3 
response of, to the managers, after the reading of the artic les 

of impeachment........ boenke ai bin See ene 3 
oaths adininistered by, to Senators..........-........-.. 7,8, 27,72 
announcements by, of the consideration of the articles of im- 

peachment by the Senate .... .............. -. ..00e. 3, 5, 6, 
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stated how he learned that there were abuses connected with 
the post-tradership at Fort Sill, and what steps were 
taken by the Secretary of War at his suggestion to 
i a ni aa a ne wine Wave inst 187-189 
cross-examination of, by the counsel for the respondent... . 189-196 
questioned by Mr. Senator Logan ..............-... eitvede bean Ge 
correction of the testimony of... -- a an ee ae ee me 27 
McDONALD, Josepu E., a Senator from Indiana— 
oath, the, administered to, by the Chief Justice ............. 4 


SURROING DONIRINNU NR gids kro tints nncccenaweionscva vas anvisee 19, 20 
motion by, that the order fixing the order of discussion of the 


jurisdictional question be reconsidered...........--.- 20 
amendment to, by Mr.Cameron. Rejected...........-..... 21 
ee ee vnntte datmipebees< een ene asaplan ste 
DRO Biel canneuns cok a ceted takes vi abenecendeesasnus wiper ae 
opinion by, on the question whe ther the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment........-... putea aes inne ey ee 


question by— 
to Manager Hoar, regarding a reference to Blount’s case.... 23 
to Mr. Blair, whether if the term of office of the accused 
should terminate during the trial that would discon- 
tinue the canse ............. i bevioac ceweeheunecs.s 42 
votes by, on the articles of impeachment..-.-. 345, 348, 350, 353, 356 
McLaughlin, Napoleon B., a witness for the defense, evidence 
concerning the appointment of J. S. Evans as post- 
BRNO Faia ran tisthn cdc ciG sc onske cue Sinee bees Stas cose 
McMahon, John A., Representative from ‘Ohio— 
appointment of, as manager, notification of, to the Senate.... 1 


Page. 
MeMahon, John A.—Continued. 
incidental remarks by.......-..-.....«... 167, 168, a 182, 189, : 
interlocutory remarks by, on the evidence. ..181, 183, 184, ‘1s 9, is 56, 


187, 189, 190, 191, 192, 193, 194, 195, 196, 197, 193, 199, 200, 
201, 202) 203, 204, 205, 206, 207, 208, 209, 210, 211, 212, 213) 
214, 215, 216, 217, 218, 219, 220, 221, 222, 223, 224, 225, v6, 
227, 228, 229, : 230, 231, 232, 233, 234, 235, 236, 237, 238, 239, 


240, 241, ¢ 242) 24 2 244. 245, 246, ‘ 247, 248, 249, 250, 951. 252, 
253 , 254, 255, 256, 257, 258, 262, 263, 264, 265, 266, 267, 268, 
269, 270, 273, 274, 275, 276, 277, 279, 220, 281, 282, 283, 284 
examination by, of the witnesses for the prosecution— 
PEGE; COOIEO Di ccwes cuca saxo tcneteesdwes iw Seueeas nee 181 
Barnard, William H.....-. S Seace encagunwaamaeeueeereoen 198, 199 
REAP VO oa cn wiensascuduwcysvoweet ccbadeseodue 217, 218 
Bartlett, Edward T........... aidnad nave Samu auiwan KOM ade 181 
Brinkerhot, enny: Beis ccc cccess ssaccwans xed sei etadeieas 243 


Clymer, Hiester, a Representative from Pennsylvania. . .245-251 


Crosby, H. T., chief clerk of the War Department.......-... 183, 
184, 185, 186, 187 
Dodge, Jonas 8. ..........- didieiduwa neta aates io’ glial cera eo 183 
Emery, Charles F.........- paivedechdcauedwetmap sees - -- 199, 200 
DEVORE POND Diane ccd occ easwceuwes siucadavedas 273-275, 280, 281 
PN ONE a5 a, coo Cis, bank condevavepewbagsad culecet 25 52. 253 
Hazen, William B., Major-General ................. 228-230, 243 
POSMMPONOUEIA atacand vidoe aicencnd awewenSomwae dans 196, 197 
TE SMO os os ori oc Sonia's neine Vein adwusdmesaceew aioe 196 
McDowell, Irvin, Major-General ....... .......---...-... 187-189 
Marsh, Caleb P............ .. 2-2... -- 219-226, 228-236, 237-242 
Moody, William Fs <scc2 ncccies.ee pes nie a) al aa ee 215 
Moss, George W.....-- Gaal cni'se sina a aia sidin Gadde Wa eae maanee 182, 183 
Reid, Whitelaw........ Cagdweia ale dkndinciere Calaae hoes 218, 219 
PATI wiicatn cud de omaew aerka exe i evekedivae teen @anweee 215 
Townsend, E. y Adjutant-General................. 200-209, 214 
Vilas, Charles N ..... iene ator ea tag wisn ithaca aut wearer euee 198 
W hitney, RINE Fi so ota ccd awocama tenets aa cleus 216, 217 
cross-examination by, of the w itnesses for the defense— 
Augur, Christopher C., Major-General. .................. 265, 266 
Benét, S. V., Chief of Ordnance Be on noe aw eaeeun soe aati 268 
Crosby, H. T., chief clerk of the War Department....-....-.. 263, 
264, 265, 283, 284, 225 
Dunn, William McKee, Judge Advocate General........ 268, 269 
SR TERE hn bs perk na eas ed swat hada me Sees eeeatees 266 
Macfeeley, Robert, Commissary-General ...... iwieucw ve mews 257 
Townsend, E. D., Adjutant-General...-. Satan Dobbin taeda 258 
Wright, George G., a Senator from Iowa................... 267 
statement by, in answer to Mr. Carpenter, counsel for the re- 
DOIGEINS oko ow ha isnt Con eo hc ae adee saaiaesdew ceeds 160 
McMILLAN, SAMUEL J. R., a Senator from Minnesota— 
oath, the, administered to, by the Chief Justice.............--. 4 


opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impez chia saendstededdonccclasa 122-124 
question by— 
to the presiding officer: Whether there is a proper return of 
service of the witnesses by the Sergeant-at-Arms on the 


NOG Gh i nwt ecine sede cone ssos esse esses akaetias 174 
to the managers: Is it not charged in Article 3 of the articles 
of impeachment that Evans was retained in office by 
the Secretary of War not only corruptly, but that his 
retention there was “to the great injury and damage 
of the officers and soldiers of the Army of the United 
States stationed at said post, as well as of emigrants, 
freighters, and other citizens of the United States,” 
&c.; and whether, although that issue may not be the 
only issue in the case, it is not an issue that may be a 
material one, and upon which the Senate will have to 
PO T5 CEMRE TE o o sicks Scio idle hn nosy weenie tees 191 
to Mr. Manager Lynde: Whether the question of jurisdiction 
in a trial of this kind is a preliminary question...-... 298 
votes by, on the articles of impeachment...... 345, 348, 350, 353, 356 
Macfeely, R obert, Commissary-General, a witness for the defense— 
evidence e concerning sutlers and post-traders, and the official 
character of W. W. Belknap as Secretary of War...... 257 
cross-examined by the counsel for the prosecution............ 257 
Managers, on the part of the House— 
appearance of, the, in the Senate sitting as a court of impeach- 
Nas os hiss dew snd coi ua engs Hancmatene ua xe 1 
presentation by, of the articles of i impe achment against William 
W. Belknap isocratic ieee aa egtn Aas 8 a ar a 2 
requests by, for the issuing of a summons to W. W. Belknap... 4 
requests by, for a copy of ‘the plea filed by the respondent. --. 6 
presentation by, of the replication of the House of Represent- 
CIV sn 5 da aeen ceca acd er ADaN sow Re ckssldsas cent 7 
requests by, that the trial may be hastened.........-..-.-.-- 7 


presentation by,of the surrejoinder of the House of Represent- 
atives..... Peleed Rcgendecebe Pisdueneesne a pelea - 9 
















Page. 
Managers on the part of the Ilouse—Continued. 

motion submitted by, that the evidence bearing on the ques- 
tion of jurisdiction besubmitted before the arguments 
shall be presented on that question.................- 
argument by, on the question of the right to open and close, 
and also in regard to the number of managers who 
shall be allowed to | ene 19, 20, 21, 22-26 
arguments by, on the question of jurisdiction......... 31-47, 47-69 
remarks by, on the order of pleadings........ 163, 164, 165, 168, 170 
argument by, in opening the case............ .... ....-..-. 175-179 
examination by, of witnesses for the prosecution.........- 179-256 
cross-examination by, of witnesses for the defense 297-284 

arguments by— 
on the law of the case 


© 


295-298 


i PO, BOOED... ics candve von devs cakes chee bonl 299-306 
SEONG 2... ccsch vadushakiaeeaneaenbenwas sneh 306-313 
reviewing the law, the facts, and the evidence.......... 334-341 
RUN 4. ine pe kuecubeck snd ban Ub Naan enema nee enon 307 


Marcy, R. B., Brigadier-General, a witness for the defense, evi- 
dence concerning the official reputation of W. W. Bel- 
RDC conc eenkadiea peeeub tavees hae veld etee eaaeewe 268 
Maroa, Illinois, investment in real estate at, by W. W. Belknap. 199 
Marsh, Caleb P., a witness for the prosecution— 
evidence showing his relations with W. W. Belknap and the 
post-tradership at Fort Sill. ........ +22. 219-2 226, 228, 236 


cross-examined by counsel for the respondent...... 236, 237, 242, 243 
re-examined by the counsel for the prosecution ............237-242 
questioned by— 
ir Se PiU... cL: cant khbbed aac ekiewakick 238, 239, 241, 242 
ee EON 6.5 cb se hdwenn knon os Kbe EE eeiae eb ekees 239 
Mr. Senator Howe ...........- cb heh ss PEKENU SSE NERS ERE 241 
I CD snes cree shiiGinwekie soboei eterna abet 243 
MAXEY, SAMUEL B., a Senator from Texas— 
oath, the, administered to, by the Chief Justice............... 4 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
SAO TRAE SA OROUIONE ins nike ovickcces bisndeus oncch 91-93 
question by, to Manager Hoar, regarding the pleading of the 
IR int cise crit pa GDa Se nees beEcis anes ener’ 24 
votes by, on the articles of impeachment......-.-. 348, 351, 353, 356 
MERRIMON, A. 8., a Senator from North Carolina— 
eath, the, administered to, by the Chief Justice ..... sioseeces.-.e 
interlocutory remarks by, on the evidence................. 227, 232 
motion by— 
that the Senate return to its Chamber without action in con- 
ference on the motion of the respondent to postpone 
the further hearing of the impeachment until Decem- 
Mist 6ich sie eekhnns hub rueretwde shat eekiccsN skins 14 
that there be a call of the Senate. Agreed to.............. 64 


opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment... .... .... 220. cesses woe e «06, 97 
question by— 
to Mr. Manager Hoar, as to whether the managers claim to 
reply in the discussion of all questions as a matter of 
right, or only on the ground of practice............--. 26 
to the counsel for the respondent: at what time the finding 
of a court-martial on George T. Robinson was pending 


for approval by the War Department...............- 212 
statement by, that his colleague, Mr. Ransom, had been called 
away by sickness in hia family .... 2... ...sscceccess. 341 


votes by, on the articles of impeachment... .345, 348, 351, 353, 356 
Miller, Samuel F., Mr. Justice, a witness for the defense, evidence 
concerning the official reputation of W. W. Belknap.. 269 
MITCHELL, JOHN H., a nae from Oregon— 
oath, the, administered to, by the Chief Justice 4 
interlocutory remarks by, on the evidence........ 237 
motion by, that attachments issue for all witnesses regularly 
subpenaed on the part of the prosecution w ho have 
not answered to the roll-call and with whom there is 
no understanding that they are to be notified by the 
managers when required to be present..............- 174 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwitstanding his resigna- 
tion before impoachment... os wics.sccexseece veccee 108-112 
question by— 
to the managers: The Constitution provides that when the 
President of the United States is tried on impeach- 
ment, the Chief Justice shall preside. Suppose a late 
President were impeached for high crimes and misde- 
meanors committed while President, and presented at 
the bar of the Senate for trial, who would pre side, the 
Chief Justice or the President of the Senate? 





INDEX TO THE 


Page. 
MITCHELL, JonN H.—question by—Continued. 
to the counsel for the respondent, whether fixing the 19th 
of June for the trial will give the respondent’s counsel 
such time as they may deem necessary 165 
to the counsel fo1 the respondent, whether they are able to 
state at what time a letter from George T. Robinson 
was filed in the War Department...... .............. 
to Caleb P. Marsh, a witness for the prosecution: Why did 
you send to W. W. Belknap, Secretary of War, the one- 
half of the various sums of money received by you from 
Evans at Fort Sill? 
to Mr. Manager Lynde: Suppose the plea in this case had 
been that of former conviction or former acquittal, 
would it have required a two-third majority to deter- 
mine the issue; and if the -plea were overruled by a 
mere majority vote, would the Senators voting in the 
minority be legally bound by such decision? What dif- 
ference is there, if any, between the case just supposed 
and the case at bar, in reference to the requisite ma- 
jority to determine the issue? ...... 22... 2.2.2. 2200 297 
votes by, on the articles of impeachment. ..345, 348, 351, 354, 356 
Money, receipt of, by W. W. Belknap from C. P. Marsh. 182, 183, 184, 197 
Moody, William F., a witness for the prosecution— 
evidence concerning the shipments of money by Adams Express 


Company from New York to Washington ............ 215 
cross-examined by counsel for the respondent.............-.- 215 


MORRILL, JUSTIN S., a Senator from Vermont— 
oath, the, administered to, by the Chief Justice.............. 4 
motion by— 
to amend an order of Mr. Edmunds excusing the managers 
and counsel from attendance until May 18, amended 
by Mr. Burnside adjourning the court until May 15, by 
excusing them from attendance until further notice. 
Agreed SP ccc ce eROK Choe ee Seeweneheadaes ees bese nae 
to adjourn the court until Monday, May 29, at ten o’clock.. 
to amend a resolution of Mr. Morton, so that it will read: 
That the demurrer of the respondent to the replication 
of the House of Representatives to the plea of the re- 
spondent be, and the same is hereby, overruled; and 
that the plea of the respondent to the jurisdiction of 
the Senate be, and the same is hereby, overruled; and 
that the articles of impeachment are sufficient to show 
that the Senate has jurisdiction of the case, and that 
the respondent answer to the merits of the accusation 
contained in the articles of impeachment..........-. 76 
opinion by, on the question whether the respondent is liable 
to be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resig- 
nation before impeachment............-...--.-.-. 112,113 
question by, submitted to the Senate as a substitute for the 
question submitted by Mr. Morton : Has the Senate 
power to entertain jurisdiction in the pending case of 
the impeachment by the House of Representatives of 
William W. Belknap, late Secretary of War, notwith- 
standing the facts alleged in relation to his resigna- 
GOT ciccnndccvtnvas nuns deen enw [AceKsshbe kone see— 73 
votes by, on the articles of impeachment. .... -545, 348, 351, 354, 356 
Morri.ix, Lor M., a Senator from Maine— 


~~) 
Cre 


oath, the, administered to, by the Chief Justice.............- 5 

ee ee ee a Seen eee ne eee ee 167 

motion by, that the tloor and galleries be cleared for delibera- 
CD .cciG Rb ded ReanES WEN EEEARK S60 Secs Ree ee penmnSyE 167 


{Senator Morrill resigned on the 12th of July, 1876. 
Morton, OLIVER P., a Senator from Indiana— 


oath, the, administered to, by the Chief Justice............- 4 
SOR, DONIREINY 55a oeas dncens bess s kasessne 3, 4, 165, 191, 272 
interlocntory remarks by, on the evidence...........-....-- - 242 
call by, for the yeas and nays................. pheleeraeawones 73 


motion by— 

that the court proceed to vote on Friday next at one o’clock, 
to vote without further debate, upon the pending and 
cognate questions. Amended and agreed to......-.. » 

that the power of impeachment created by the Constitution 
does not extend to a person who is charged with the 
comission of a high crime while he was a civil officer 
of the United States and acting in his official charac- 
ter, but who had ceased to be such oflicer before the 
finding of articles of impeachment by the House of 


Representatives. Laid on the table...............--. 76 
that the Senate retire for consultation. Withdrawn........ 166 
that the galleries be cleared, that the court may deliberate. 

OND ai aek waeacenh nine Rasa eea nee eahe acne, SOW 


that the motion of Mr. Sherman be amended by adding, that 
the impeachment can only proceed in the presence of 
the House of Representatives. Withdrawn....-...--. 173 
that the motion of Mr. Sherman be amended by adding the 
words “ and in the presence of the House of Representa- 
iynd.” RA OCbE nae ote cavecces sess us et ee 
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Morton, OLtver P.—motion by—Continued. 
that on questions of the admissibility of testimony the dis- 
cussion shall be limited to one counsel for the respond- 
ent and to one manager for the House of Representa- 
tives, and shall not extend beyond ten minutes on each 
SED? Reg oa ie ce ktiee wads ce cendiandaeenssece 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment ?.. ...... .2- 2-2 eeeeee co eee- Sl 
question by— 
to Manager Knott: Whether in England a person who has 
been punished by the courts for crimes committed in 
office has, after retiring from office, been impeached 
and punished by Parliament, or where a person has 
been impeached and punished in Parliament, has he 
afterward been punished by the courts for the same 
SN as dc da eh eek bane duns seeks cast avkewwe ae 
RI co 0 ob one does cent bans babs socnesnawsvb oachense 
to the Senate, for consideration: Is there power in Congress 
to impeach a person for crime committed while in office, 
if such person had resigned the office and such resig- 
nation had been accepted before the finding of articles 
of impeachment by the House? ............--.-.----- 
to C. P. Marsh, a witness for the prosecution: Did General 
Belknap personally or through any person or by letter 
ever inquire of you why this money was sent, and did 
you in any way ever assign a reason to him for it?... 
to C. P. Marsh, a witness for the prosecution: How often 
after the first money was sent to Belknap and before 
your examination before the committee of the House 
did you meet General Belknap, and was the money ever 
referred to in conversation at any of these interviews?. 
vote by, on the articles of impeachment.........-..--....----- 
Moss, George W., a witness for the prosecution, shows the trans- 
portation of different sums of money, at different times, 
by Adams Express Company, from C. P. Marsh at New 
York to W. W. Belknap at Washington........ woe ley 
Motions submitted to the court— 
by Mr. Senator Allison— 
that the consultations and opinions expressed in secret ses- 
sion be taken down by the reporters and printed in 
confidence for the use of Senators ..........---...-.- 
that the Senate consider the resolution submitted by him 
providing for the reporting in confidence of the pro- 
ceedings had and opinions expressed in secret session. 
Rejected ..... Sad wiess nares paanaks Wei dele Gas onlake gills 


191 
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66 


ee 
40 


239 


242 


306 


183 


Chat Ge COTE GARG BH POCONN a6 oo ss non. doi cccececcisccucess 73, 74 


that the order fixing the 6th of July for the trial be amended 
by making it the 19th of November............- nine a 
that the question on Mr. Edmunds’s motion concerning the 
UNO ORVERIES oo cca eatocsecsend coscee' dees sues 
by Mr. Senator Anthony— 
that the court adjourn ..... das dcitencdawe dekeasonen war wes 
that the court retire for deliberation ..............-...-. 18, 
that an order of Mr. Edmunds, fixing the téme for hearing 
the arguments, be amended by making it May 15. Re- 
UI aa oa ak ae aleeen alchas 6ues mens chen taduniwes 
that an order of Mr. Sargent, fixing the time for hearing the 
evidence, be amended by making it July 11. Amended. 
that an order of postponement be laid on the table. Agreed 
Wn s.s Sbeneccaeens MVOkikécndSesive besaeead eapieenwes 
by Mr. Senator Bayard— 
that the second resolution of Mr. Thurman be amended. 
I abe oy vans os as eked acabboxsabes asieeeeae 
that the third resolution of Mr. Thurman be amended. 
Agreed ......% Pawsbasees Kiicddae tess FAnees Geus eaee 
Cae Cie COTS MIE 6 ooo Secs seid cccccusovse dgaitnenes 
that as a condition-precedent to the order for postponement 
of his trial asked for on the 12th instant by the respond- 
ent, it is ordered that the respondent inform the Sen- 
ate what in substance he proposes to prove by John §S. 
Evans, the witness on the ground of whose absence 
TOGUNOMEINONE 40 GEOG Ss ok cscx coos scce case ceseases o 
by Mr. Black, counsel for the respondent— 
that the court set aside its order asserting jurisdiction for the 
reason that it was not passed with the concurrence of 
two-thirds of the Senators present... .- Wn ce wet a ena 
that this canse be now continued until some convenient day 
in November..... Welcome tame See wien paneer ad neon f 
that counsel for the accused object to the evidence now 
offered and to all evidence to support the opening of 
the managers, on the ground that there can be no legal 
conviction, the Senate having already determined the 
material and necessary fact that the defendant is not, 
and was not when impeached, a civil officer of the 
United States. Objection overruled..............-.- 
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76 


76 
270 


271 
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WILLIAM W. 





BELKNAP. 
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Motions submitted to the court—Continued. 
by Mr. Blair, counsel for the respondent, that an order be made 
upon the managers on the part of the House of Repre- 
sentatives to furnish within twenty-four hours to the 
accused or his counsel a list of the witnesses whom 
they intend to call, together with the particulars of 


the facts which they expect to prove by them........ 167 
by Mr. Senator Boutwell, that the court first hear and deter- 
mine the question of jurisdiction, and that four man- 
agers may be allowed to submit arguments thereupon. 
Agreed to ........ wiretg Gateia iN wGW cinn'e atin wig wate 27 
by Mr. Senator Burnside— 
that an order of Mr. Edmunds, fixing the time for hearing 
the arguments, be amended by makingit May 16. Re- 
NS aiaisi cigs ost Hexen nitinol wae gaiaig a mame eis 19 
that an order of Mr. Edmunds, excusing the managers and 
counsel from attendance, be amended by adding that 
the court adjourn until May 15. Agreed to ....-..... 72 
that an order of Mr. Sherman, fixing the time of adjournment 
of the court to May 15, be amended by making it May 
Ba NS xt nasi ana Soa segs svnaaaennea eerenaon 72 
by Mr. Carpenter, counsel for the respondent— 
that they be furnished a copy of the replications and time to 
FIRES WUPR ORE 6 3 05:4 wh wher Siccduiedennd cuit 7 
that the issues of fact be clo8ed on the question of jurisdic- 
COUR iain wis aaa sng nes Venminetsaabeta-cpesuecaade tees 10 
that a postponement until Monday, May 15, be granted..... 27 
that a postponement be granted until the arrival of John S, 
Evans, whose testimony is material and.important for 
RAN INN sis 5s cas wind sina ahaa ed ahaa od ania 269 
that an order be made that the further trial of this cause be 
postponed until notice be given by the Senate to the 
House of Representatives of the United States and to 
the respondent .........- eee onda be. oe cai bee 271 
by Mr. Senator Christiancy— 
that the motion of Mr. Morrill be amended by inserting: 
“That W. W. Belknap, the respondent, is not amenable 
to trial by impeachment for acts done as Secretary of 
War, he having resigned said office before impeach- 
WOU. occ ccsae caganeas yeetedaudwacds sda caetwoeielan’ 76 


that the second resolution of Mr. Thurman be amended by 
substituting: ‘‘ Whereas the Constitution of the United 
States provides that no person shall be convicted on 
impeachment without the concurrence of two-thirds 
‘of the members present; and whereas more than one- 
third of all the members of the Senate have already 
pronounced their conviction that they have no right 
or power to adjudge or try a citizen holding no public 
office or trust when impeached by the House of Rep- 
resentatives; and whereas the respondent, W. W. Bel- 
knap, was not when impeached an officer, but a private 
citizen of the United States and of the State of Iowa ; 
and whereas said Belknap has, since proceedings of 
impeachment were commenced against him, been in- 
dicted and now awaits trial before a judicial court for 
the same offenses charged in the articles of impeach- 
ment, which indictment is pursuant to a statute re- 
quiring in case of conviction (in addition to fine and 
imprisonment) an infliction of the utmost judgment 
which can follow impeachment in any case, namely, 
disqualification ever again to hold office: Resolved, 
That in view of the foregoing facts it is inexpedient 
to proceed further in the case.” Withdrawn after 


CORN Beare divrcondce hieies2 Gan da ea haa e aes . & 
by Mr. Senator Cockrell, that the amendment ef Mr. Edmunds 
to the amendment of Mr. Sargent be so amended as 
to fix the time for trial on June 19. Rejected........ 167 
by Mr. Senator Conkling— 
that the Senate first hear and determine the question of juris- 
NE oes ch ciccntnns cdisdne pdodialetmveecenneenss 17 
that an order of Mr. Edmunds fixing the time for hearing the 
arguments and the order in which they shall be made 
We DUO DATOON AO Soin ns ada cic cctncdcesase cous 19 
that the court take a recess ....-....<-.... uted weatenanes 7 
that an order of Mr. Morton be amended. Agreed to......- 75 
SIN GENO OUEES RINE gigs s Silo nis she xenledes anedenteyeaas 77, 236 
that the first resolution of Mr. Thurman be amended by 
inserting at the end thereof, “before he was im- 
WOR oaks owrnciew wiaicidowsea cads ceudieedesamaane 76 
that the motion of Mr. Sherman be amended by adding that 
the impeachment can only proceed while Congress is 
MEMGIN acne ceecicawtnwhdh sna’ Wats tin tandeecces a 73 
that the Senate will receive any evidence, otherwise compe- 
tent, which the counsel for the respondent assure the 
Senate will be connected with the case by the testi- 
mony of the witness Evans, now absent, but whom the 
respondent duly asked to have summoned and who is 
| expected ‘to appear ..... 222.2... ....- + sdeeminewoa< 261 
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Motions submitted to the court, by Mr. Senator Conkling—Cont'd. 


that the managers proceed to examine the witness Evans in 
chief; or, should they decline to do so, the respondent 
may proceed to examine the witness in chief, with the 
right of the managers to cross-examine him like any 


that the order regulating the final voting be amended, and 
it having been amended it read thus: That on Tues- 
day next, the Ist day of August, at twelve o’clock 
meridian, the Senate shall proceed to vote, without de- 
bate, on the several articles of impeachment. The 
presiding officer shall direct the Secretary to read the 
several articles snecessively, and after the reading of 
each article the presiding oflicer shall put the question 
following, namely: “ Mr. Senator ———, how say you? 
Is the respondent, William W. Belknap, guilty or not 
guilty of a high crime” or “high misdemeanor,” as the 
charge may be, “as charged in this article?” Where- 
upon such Senator shall rise in his place and answer 
“guilty” or “not guilty” with hisreasons, if any,as pro- 
vided in the order already adopted. And each Senator 
shall be permitted to file within two days after the 
vote shall have been so taken his written opinion, to 
be printed with the proceedings. 





BOON GO is esike xn ‘ 


SE MN nc6 550s caus ee'suss +555 Si Coke ebukbh seuss 273 
that the three managers and three counsel for the respondent 

may be heard in the concluding argument, in the order 

which they state to the Senate they have agreed upon. 

PUNO OP 6 65c cK rake Seb ens Soon bs Kevessusbessiebbees - 286 

that when called to vote whether the articles of impeach- 
ment or either of them are sustained, any Senator who 

votes in the negative shall be at liberty to state, if he 
chooses, that he rests his vote on the absence of guilt 
proved in fact, or on the want of jurisdiction, as the 

*case may be; and the vote shall be entered in the jour- 

AL DECONTINNTY. “REPRE hacnss so55 cxnsnsdcks onees 341 
by Mr. Senator Cooper, that the court adjourn ......... ee 
by Mr. Senator Davis, that the court adjourn ................ 7 
by Mr. Senator Edmunds— 

that the court adjourn... ...5, 6,8, 20, 47, 74, 171, 285, 341, 342, 357 
that the Senate be cleared and the doors closed .......... 72,170 
that the Senate withdraw for consultation..---..... 11, 14, 22, 26 
that the Senate take a recess........ 31, 43, 73, 74, 75, 202, 211, 313 
that there be a call of the Senate....................... 165, 171 
that the message of the House relating to the impeachment 

of W. W. Belknap be referred to a select committee. 

DMN 5 c0' awk ks bbee ness od hoe Ree pene heen ee 1 

that the Chief Justice be invited to attend and administer 

to Senators the oath required by the Constitution. 

SE ONE TD. anc cas en ues uietalbaneeesh es 3 

that asummons be issued to William W. Belknap. Agreed to. 4 
that the Senate sitting for the impeachment trial adjourns 

EEE AE 20s POON OD, vk eks dns chkwos sabe chses 5 

that the House be notitied that the Senate is ready to pro- 
ceed with the trial, and that seats are provided for the 

NON, oD cet aeicecaGuanesbacud 6 

that the rejoinder be filed April 24, and the surrejoinder April 

2. Amended and agreed to... ... .... sce cocsesascccs 7,8 

that the trial proceed on April 27. Agreed to...........--. 7 
that the managers and counsel be excused from attendance 

until May 18. Amended and agreed to............... 72 

that Mr. Morton’s order be amended so as to have a vote on 

Monday instead of Friday. Agreed to............... 74 

that the motion of the respondent to postpone the further 
hearing of the impeachment until the first Monday in 

December be denied. Agreed to..............-.---- 14,15 

that the hearing proceed on the 4th of May, and fixing the 
order in which three of the managers and three of the 
counsel for the respondent shall be heard. Amended 

Sn I Si cu. vcs si neee cheese veenen ce ealekesess 19 

that the order for the final argument be amended by adding 

“and that the argument be limited to six hours on 

IE kv cave Lo cnes xonecebunesehoensun 286 

that when the court adjourns it be to June 1, at one o’clock 

i: REID. nc bo xane seca Kiiwaesaein <nees cee 77 

that the motion of Mr. Sargent postponing further proceed- 
ings be amended by striking ont December 6 and in- 

CIR SRT GD. ARRON TO. ino cin ccces nocvee oss een 167 

that the motion of Mr. Sargent requiring lists of witnesses 
within twenty-four hours be amended by making the 

TEED SORT OTE. BOON. «ccc cccese cunaccsencas nese 168 

that the Secretary issue subpenas that may be applied for 

by the respondent for such witnesses to be summoned 

at the expense of the United States as shall be allowed 

by a committee to consist of Senators Frelinghuysen, 

Thurman, and Christianey; and that subpoenas for all 

other witnesses for the respondent shall contain the 

statement that the witnesses therein named are to at- 
tend upon the tender on behalf of the respondent of 

Choir lawful fees. Amreed: 00. ..<0. i cece cuctcnccsess 174 





Page. 


Motions submitted to the court, by Mr. Senator Edmunds—Cont’d. 


that the Senate will resume the consideration of the articles 


that on the 11th day of July the court will proceed to hear 


of impeachment pursuant to Rule 25..........-...... 341 
by Mr. Senator Frelinghuysen— 
that the Secretary notify the House that the Senate is organ- 
ized for the impeachment trial and is ready to receive 
Lan) SRN. ~ ROU Rio 5c 6 sn ecw ccs oeeienes case’ 4 
that the motion of Mr. Sherman, as amended by Mr. Morton, 
be amended by striking out “in the presence of tne 
House of Representatives” and inserting in lieu there- 
of “while Congress is in session” .................... 73 
Ee IG Rk vo cena ess caee ckasencnad papenss 251, 252 
by Mr. Senator Hamlin, that the rules of proceedings be so 
amended as to allow subsequent proceedings to be held 
BTGQOR MONON. TUROOUNE 6 <5 5 oss soc siiecsccdsicccess 341 
by Mr. Senator Harvey, that the reading of the Journal be dis- 
SONNE oc dncrisdasccane Shetek CaeeeResawes bedene 252 
by Mr. Senator Hitchcock, that the court do now adjourn..... 76 
by Mr. Senator Howe— 
that an order of Mr. Edmunds fixing the time for hearing 
the arguments be amended by making it May 8. Re- 
SOME uch ceaehnakuns cade be ah be kbea ad RAD Red ened 19 
Sn ie I NO 6 cities noe ake ae Rede cse sive wend 20, 21 
that the vote ordering that the galleries be cleared be recon- 
SN canine ciedesoses sea cnn be skeu See bassbnaee bees 172 
that the order proposed by Mr. Sherman be divided. Agreed 
SD cic S66 UEP ate Sea bene webeas pekbns Fence meee ss ene” 172 
by Mr. Senator Ingalls— 
that the court take @ recess... ....ccccese secccccce pckekae ee 
that the galleries be cleared and the doors closed........... 72 
Se Fit ORE END on bik Ss wens vatnnd biSsinh been ceed 75, 202, 294 
that the motion of Mr. Edmunds concerning the final vote 
DO PUN inc6eiokhcon Kontak Gakaas vase ve Ween Sees oe 342 
by Mr. Senator Kernan— 
that the motion of Mr. Whyte be amended so that it will 
read: that in default of an answer within ten days by 
the respondent to the articles of impeachment, the trial 
shall proceed as on a plea of not guilty.....-........ 161 
WRI Sacco canuws ta sucks dnaWale neds yaenGebasbbo neat 162 
CR Ss I ROI os iiin vd cnn dock Koween Sees wseeeeiwocal 236 
by Mr. Senator Logan, that the court take a recess ........... 75 
by Mr. Manager Lord— 
that the court reconsider the order giving the respondent’s 
counsel the concluding argument......-...........--- 19 


the evidence on the merits in the trial of this case .. 162, 165 


resolution of Mr. Senator Sargent substituted for, amended, 


IT NE D6 kk doko ob nskd bone Sasaneanvetahe as 165-167 


that the respondent, W. W. Belknap, shall not be allowed to 
make any further plea or answer to the articles of im- 
peachment preferred against him on the part of the 
House of Representatives, but that the future proceed- 
ings proceed as upon a general plea of not guilty..... 


that the order fixing the order of discussion of the jurisdic- 
tional question be reconsidered ................-..-.- 
amendment to, to by Mr. Cameron. Rejected............ 
PRIDE 6x55 Scene ised erence SaUCer ie Rae eurs 4500<%e09 
NN i acks obucdcceebcawnnn baneee ceeeee Gentes de0nes 


by Mr. Senator Merrimon— 


that the Serate return to its Chamber without action in con- 
ference on the motion of the respondent to postpone the 
further hearing of the impeachmentuntil December. . 
that there be a call of the Senate. Agreed to............-. 


by Mr. Senator Mitchell, that attachments issue for all wit- 


nesses regularly subpeenaed on the part of the prosecu- 
tion who have not answered to the roll-call and with 
whom there is no understanding that they are to be 
notified by the managers when required to be present. . 


by Mr. Senator Morrill, of Vermont— 


that an order of Mr. Edmunds excusing the managers and 
counsel from attendance until May 18, amended by Mr. 
Burnside adjourning the court until May 15, be further 
amended by excusing them from attendance until fur- 
Cie ENND, SRO RRR Goi os sac d acc seens auees sen snes 
that the court adjourn until Monday, May 29, at ten o’clock . 
that a resolution of Mr. Morton be amended so that it will 
read: That the demurrer of the respondent to the rep- 
lication of the House of Representatives to the plea of 
the respondent be, and the same is hereby, overruled; 
and that the plea of the respondent to the jurisdiction 
of the Senate be, and the same is hereby, overruled ; 
and that the articles of impeachment are sufficient to 
show that the Senate has jurisdiction of the case, and 
that the respondent answer to the merits of the accu- 
sation contained in the articles of impeachment.. .-... 


by Mr. Senator Morrill, of Maine, that the floor and galleries 


Si NO a aN te oe ha ewe eeee 


170 


by Mr. Senator McCreery, that the court adjourn.......-.. 74, 218 
by Mr. Senator McDonald— 
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Motions submitted to the court—Continued. 
by Mr. Senator Morton— 
that the court proceed to vote on Friday next at one o’clock, 
to vote without further debate, upon the pending and 
cognate questions. Amended and agreed to........-. 75 
that the power of impeachment created by the Constitution 
does not extend to a person who is charged with the 
commission of a high crime while he was a civil officer 
of the United States and acting in his official charac- 
ter, but who had ceased to be such officer before the 
finding of articles of impeachment by the House of 


Representatives. Laid on the table. ................ 76 
that the Senate retire for consultation. Withdrawn......-.. 166 


that the galleries be cleared. Rejected .................... 160 
that the motion of Mr. Sherman be amended by adding, that 
the impeachment can only proceed in the presence of 

the House of Representatives. Withdrawn........-.. 173 

that the motion of Mr. Sherman be amended by adding the 
words “and in the presence of the House of Representa- 
ee NONE cn oct cankenuas cmedaes eednakoe os 173 

that on questions of the admissibility of testimony the dis- 
cussion shall be limited to one counsel for the respond- 

ent and to one manager for the House of Representa- 

tives, and shall not extend beyond ten minutes on each 

NG; WORE coscidevewe Finwae wentaenendssonine - 191 

by Mr. Senator Oglesby, that the motion of Mr. Morton fixing 
the date for a vote without further debate upon the 
pending and cognate questions be amended. Rejected. 75 

by Mr. Senator Paddock— 

that an order of Mr. Sherman, fixing the time of adjournment 
of the court to May 15, be amended by inserting May 

Oe, orien + eaten a sn aend edie eebeds nae 72 

that an order of Mr. Morton be amended so that it will read: 
That the Senate sitting as a court of impeachment take 

a recess until 7.30 o’clock, that the vote upon the ques- 

tion of jurisdiction be taken at eleven o’clock this even- 

ing, and that Senators who may desire to file opinions 

in the case shall be permitted to do so before the 10th 

OE SUD -CORE..  TIIOG 65 kikdbew tien tsk dadvns skits 75 

that the first resolution of Mr. Thurman be amended so that 
it will read: That William W. Belknap, late Secretary 

of War, having ceased to be a civil officer of the United 
States by reason of his resignation before proceedings 

in impeachment were commenced against him by the 
House of Representatives, the Senate cannot take ju- 
risdiction in this case. Rejected ...... . 76 


by Mr. Senator Robertson, that the court adjourn ........... - 269 
by Mr. Senator Sargent— 
that the court return to the Senate Chamber. ............--. 19 
that Mr. Sherman’s motion be amended by striking out the 
limit of the time of the discussion. Agreed to.....-. a ae 
that there be a call of the Senate. Agreed to.............. 31 
that Mr. Sherman’s motion be amended by striking out Mon- 
day and inserting Saturday. Rejected .............- 72 
that the court adjourn ........-. ahd chine aceon nals 72, 73,7 
that the court take a recess . ............ Keeseeduegadnars 73, 187 
that the court will proceed to hear the evidence on the 6th 
of July. Amended and agreed to ............ 165, 166, 167 
that the managers and the counsel for the respondent furnish 
to each other lists of the witnesses that they intend to 
summon. Amended and agreed to .........-..-.. 168, 169 
that the motion of Mr. Edmunds concerning the final vote be 


NR dak uvahens wo conyeencemid. eel canecke ne ines 342 
by Mr. Senator Saulsbury— 
that the amendment by Mr. Morton to the motion of Mr. 
Sherman be amended by adding after the words “ House 
of Representatives” the words “or its managers”.... 173 
by Mr. Senator Sherman— 
that for Mr. Edmunds’s motion that the motion of the respon- 
dent for postponement be denied, be substituted that 
the managers be asked if they wish to be heard on 
this question of postponement. Rejected..........-. 14, 15 
that the court adjourn until May 15, and that the argument 
of the question of jurisdiction be confined to eight 
hours on each side. Amended and agreed to......... 27 
that the court adjourn until May 15, and that the argument 
of the question of jurisdiction be confined to nine 
hours on each side. Rejected ...........- paeacecwewe 
that Mr. Alcorn he excused from voting for the reasons stated 
ke! ee 73 
to postpone the pending and all prior orders and proceed to 
the consideration of the order submitted by Mr. Whyte 
fixing the time at which the vote on the question of 
SRPISGIOUION BEAN DG GOROM innicnc coun ns ceinee b656 vecie 74 
that the court adjourn ........ 63, 72, 74, 75, 168, 189, 272, 298, 318 
to amend the motion of Mr. Whyte so that it will read: That 
this court adjourn until Tuesday next, and in the mean 
time the defendant have leave to plead, answer, or de- 
TARP DOLE: «<2 <6.<04<< Ca eMCe ee Red eke cesebwaeviauus 162 
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Motions submitted to the court, by Mr. Senator Sherman—Cont'd, 
that the further reading of the journal be dispensed with. .. 218, 
270, 293 


tah Che Couns She 6 PNOUNE sac oe cok c5 ioc celcee sen seni ous 319 
that the motion of Mr. Edmunds concerning the final vote 
We GUIS 6 6 555 nds aces ehvateeedsaed wilatirns egteca eae 341 
by Mr. Senator Thurman— 
that the court adjoarn oo. 5.:20).ss066.00008.45° 19, 27, 236, 271, 319 
that there be a call of the Senate, sitting as a court ........ 47 


that in the opinion of the Senate William W. Belknap, the 
respondent, is amenable to trial by impeachment for 
acts done as Secretary of War, notwithstanding his 
resignation of said office. Amended and passed ....-. 76 
that the House of Representatives and the respondent be 
notified that on the — day of ——, at twelve o’clock 
meridian, the Senate will deliver its judgment in open 
Senate on the question of jurisdiction raised by the 
pleadings, at which time the managers on the part of 
the House and the respondent are notilied to attend. 
DURE GONE ano fn care tsa ccwwdeda dead oun 75, 76 
that at the time specified in the foregoing resolution the 
President of the Senate shall-pronounce the judgment 
of the Senate as follows: “1t 1s ordered by the Senate 
sitting for the trial of the articles of impeachment pre- 
ferred by the House of Representatives against William 
W. Belknap, late Secretary of War, that the demurrer 
of said William W. Belknap to the replication of the 
House of Representatives to the plea to the jurisdiction 
filed by said Belknap be, and the same hereby is, over- 
ruled; and, going back to the first defect, and it being 
the opinion of the Senate that said plea is insufficient 
in law, and that said articles of impeachment are suf- 
ficient in law, it is therefore further ordered and ad- 
judged that said plea be, and the same hereby is, over- 
ruled and held for naught, and said William W. Belknap 
is ordered to plead or answer to the merits within 





days ;” which judgment thus pronounced shall be en- 

tered upon the journal of the Senate sitting as aforesaid. 

Amended and passed.......... Giese te nesevaun esas 75, 76 
thas tho court. take & BOCCNB ss oc <nccnse ices en nices ca0s seas 75 


that the application of respondent for postponement of the 
time for proceeding with trialbe overruled. Agreed to. 172 
that the order of Mr. Sherman be amended by inserting after 
the word “be” and before the word “filed” the word 
PEF OM rendc sees re tach ree bOCR terwheecanes 172 
that the motion of Mr. Morton limiting the time of discussion 
on the admissibility of testimony be amended by strik- 
ing out “ten” and inserting “ thirty,” and adding “ un- 
less otherwise ordered.” Original motion withdrawn... 191 
by Mr. Senator Whyte— 
that the court take a reces8.... .... .... 2220. 5 ee eee 31, 55, 197 
that the court shall proceed to vote, without further debate, 
on the question of jurisdiction raised by the pleadings 
in the pending case; and each Senator shall be per- * 
mnitted to file within two days his written opinion 
thereon, to be printed with the proceedings...... -. . 8 
that the court shall proceed on Saturday, the 27th of May 
to vote upon the question of jurisdiction raised by the 
pleadings in the pending case, which vote shall be 
taken before the court shall adjourn on that day; and 
that each Senator shall be permitted to file within 
seven days thereafter his written opinion thereon, to 
be printed with the proceedings in the order in which 
they may have been delivered..............-........ 75 
that each Senator be permitted to file his opinion in writing 
upon the question of jurisdiction on or before the Ist 
day of July, 1876, to be printed with the proceedings 
in the order in which the same shall be delivered, and 
the opinions pronounced in the court shall be printed 
in the order in which they were so pronounced .....-.- 77 
that W. W. Belknap is hereby ordered to plead further or 
answer the articles of impeachment within ten days 
from this date. Debated, amended, and agreed to... .158, 
162, 163, 164, 165 
that the court adjourn until to-morrow at one o’clock p. m., 
when argument shall be heard upon the motion offered 


by the counsel for the respondent. Rejected.......-.. 164 
that the court adjourn.............. puwneasantnie ea ewes 272 
by Mr. Senator Wright— 
that the court adjourn............... i calv waede a aeentaten sé 74,161 
Ciinh Cis Combs Bae W TOON Hs 6 5 6a a ens sse escnn gd cedecccsives 334 
N. 
National Bank of Commerce of New York, the ledger and check- 
books of, and a transcript from them of C. P. Marsh’s 
OI Soo en eek co vatésuecasne seseus cade uae 196, 197 
Norwoop, Tuomas M., a Senator from Georgia— 
oath, the, administered to, by the Chief Justice......-..---.-- 4 
opinion on final judgment in the case........---..----------- 338 


votes by, ov the articles of impeachment..... 345, 34%, 351, 354, 356 
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| PATTERSON, JOHN J., a Senator from South Carolina— 

| oath, the, administered to, by the presiding officer............ 7 
| ERIE CAEN SS onc kctocs teadnn succes sone nccues ave 237 
| _ votes by, on the articles of impeachment. .... 345, 348, 351, 354, 356 


Pope, John, Major-General, a witness for the defense, evidence 














Page 
Oaths, the, administered to the Senators by the Chief Justice..3, 4,5 
a DERE OE ie 6. bcc Reh K ep Seed Andes oko 7,8, 72,74 
Oaths administered to witnesses by the Chief Clerk of the Sen- 
BU cbewsckunccakew nies ke tarses ent dcnses sean <euuee 179 
OGLEsBY, RicuarpD J., a Senator from Illinois— 
oath, the, administered to, by the Chief Justice.......... 2... 4 
RRR CER es coos sis op kbabhewateen wake eeee 295 
interlocutory remarks by, on the evidence.........-.. 249, 252, 259 
motions by— 
that the motion of Mr. Morton fixing the date for a vote with- 
out further debate upon the pending and cognate ques- 
tions be amended. Rejected .... ....00 cccccoccccccce 75 
I ID 5 con acnccanks apes ssoeenen beak nee 75 
votes by, on the articles of impeachment...... 345, 348, 351, 354, 356 
Opinions, written— 
on the question whether the respondent is liable to be im- 
peached by the House of Representatives, and tried by 
the Senate on impeachment for acts done by him as 
Secretary of War, notwithstanding his resignation be- 
fore impeachment, by— 
Bir; SSOMRDOr Allionn, OF SOWA ies ces wx cwsssnncees ewesncee 116-122 
SOTA, OF DOIN WORD o. wn cons conser stoecs -- 127-131 
AT I GENER 66 nna <o Seen snob ans asckes 143, 1a 
In I I i i eiobee 144, 145 
Boutwell, of Massachusetts... ..............- 130-133 
ERROR OR Fe ORIN oc nes wiisisvne ncduicese 126, 127 
Christiancy, of Michigan ... 2.204 .+<s+2+ cecees 100-106 
CROnet,; OF PORMANNO. 6 ins cwivisvaneswis cots es 133, 134 
Cragin, of New Hampshire. ................ 154-158 
Dawes, of Massachusetts................... 147-153 
Eaton, of Connecticut. ...... skbenabhawens 114-116 
Edmunds, of Vermont. ......~.ccocescoscses ss 00-Ol 
Frelinghuysen, of New Jersey ...-............- R2-R5 
a i er NR cn ndvinabehecten sewewed 97-100 
SRI A NR iin é cans ven conseed xaseeesk 124-126 
PE A a. ctu cwaes sewed cawaneineee 137-143 
I 0 OU PORE vances ckceess Geeens hes 153, 154 
Bt Or SMD |....c-sesesentocnevinewaleed 14: 5-147 
SEL PI 00 DNR og ieniccoc xuwektdenuno wane 77,78 
McMillan, of Minnesota................ee- 122-194 
PNT SE NR on ceew kth pdkebd bee ceasoenee 91-93 
Merrimon, of North Carolina................. 96, 97 
PERRO: GE ROR ons ccs o00 ks csdunecepeus 108-112 
ee 112-113 
PRORGNN, Cr EIN ok ci ev cncsacestneseecaneet 81, 82 | 
RarnnG, OF COROORRID oo 5 bnones en cnon sans eae 87, 88 
Sanishbury, Of Delaware... ..<seoscencesesses 134-137 
ER OE MOOD dd incase ie eeenan nen cee eae 86, 87 
SR AO nis nse nnsc nn dded be eneeneuess™ 78-80 
Wallace, of Ponnsylvania .....00.06s<cesececees 280,81 
Wy TORE TIBET ING son cnnss sb seen sncsce ccs 106, 107 
PN UE RN inte ane cdbesk betssbeneoned - 93-96 
en final judgment in the case, by— 
Mr. Senator Norwood, of Georgia...............-.- - ---- d08-360 
Stevenson, of Kentucky .... ...... ..-e0 see 360-364 
Wadleigh, of New Hampshire.............. 364, 365 
PSR OE DOWD ccc beencevicnenétiavenseta 305, 366 
Order from the Secretary of War regulating post-traders....... 188 
rs 
Papers relating to the appointment of a post-trader at Fort Sill, 
and the management at that place.............-..--. 200, 
201, 202, 208, 24, 25, 206, 207, 208, 209, 210, 213 
Pappock, ALGERNON 8., a Senator from Nebraska— 
oath, the, administered to, by the Chief Justice.............. 4 
ORR DOTS WG. issn ew xdndce <pckbed vechen tickes 165, 319, 334 
CAT DOP ANS FORE MRA MAGS. 5 6600 soc vevece vccess bones -akneees 79 


motions by— 

to amend an order of Mr. Sherman, fixing the time of ad- 
journment of the court to May 15, by inserting May 20. 
INL cccnns skdcne bndueeSheeen eetkereh rent bases 

to amend an order of Mr. Morton so that it will read: That 
the Senate sitting as a court of impeachment take a 
recess until 7.30 o’clock, that the vote upon the ques- 
tion of jurisdiction be taken at eleven o’clock this 
evening, and that Senators who may desire to fileopin- 
ions in the case shall be permitted to do so before the 
Oth of Jame wert. Belorbed . .o cen sckess saconsacsens 

to amend the first resolution of Mr. Thurman so that it will 
read: That William W. Belknap, late Secretary of War, 
having ceased to be a civil oflicer of the United States 
by reason of his resignation before proceedings in im- 
peachment were commenced against him by the House 
of Representatives, the Sevate cannot take jurisdic- 
ee eee 


votes by, on the articles of impeachment..... 345, 348, 351, 354, 356 


2 
40 


concerning post-tradership at Fort Sill, and official 
character of W. W. Belkn: up as Secretary of War..256, 257 


Prosecution— 
witnesses examined for the— 


Adams, George M., identifies the articles of agreement be- 
tween J.S. Evans and C. P. Marsh.............. eee | 
Barnard, William H., concerning certain deposits made by 
W. W. Belknap in the First National Bank of Wash- 
MUR <3. Sco che UCa esas be web eines es Seabees penne 198, 199 
Barn: .~; William T., evidence giving the movements of W. 
. Belknap in June 1872, 1873, and 1874, and his hav- 
vii charge of Belknap’ 8 private letters........ 217, 218 
Bartlett, Edward 'T., evidence showing how he drew up the 
articles of agreement between J. 8. Evans and C. P. 


a pa neiieehnks AS pil pe Shuneh awe sanes en 181 
Brinkerhoff, Henry 8.— 
identification of a paper in the office of the Adjutant-Gen- 
Ee le I oie os a ina castes oa oeee RaSh wnsass 243 
cross-examination by the counsel for the respondent..-.--. 243 


Clymer, Hiester— 
evidence concerning the examination of W. W. Belknap 
before the Committee on Expenditures in the War De- 
partment of the House of Re prese ntatives 245-251, 254, 255 
cross-examined by the counsel for respondent. 
Crosby, H. T 
identifies express receipts for money sent by C.P. Marsh to 
A 5 0 NN oc eine 10se ae nes sie wnKs cand kacbcwee's 13, 184 
states that the private papers of W. W. Belknap were sent 
to him, including a letter from Marsh asking that the 
appointment as post trader at Fort Sill be made out in 


cies cnse eee 


Oe RN ey ee ne 184, 185 
identifies an article in the New York Tribune and an order 

issued in consequence............- jee Wewkees 185, 186, 187 

questioned by Mr. Senator Sherman...................... 186 

recalled and examined by the counsel for the defense .... . 262, 

263, 264, 282, 283, 284, 25 

cross-examined by the counsel for the prosecution .....--. 263, 


264, 283, 284, < 
Dodge, Jonas §S., shows the delivery byhim, as delivery clerk 
of Adams Express Company, of packages of money sent 
from New York to W. W. Belknap........../.......- 183 
Emery, Charles F.— 
stated the investment of certain funds for W. W. Belknap 
in a mortgage subsequently assigned to Mrs. Belknap 


OR ie ose heb enan babs bes bebesenns sageee 199, 200 
cross-examined by the counsel for the respondent ...... 199, 200 
questioned by Mr. Senator Wright....... ..........-..-.. 199 


Evans, John 8.— 
return of the service of subpena to, by Sergeant-at-Arms.. 227 
statements concerning the summoning of, by the Sergeant- 


SI Gustine eons baches btueh ou Cakbhetucesacnes 271, 272 
evidence of, concerning his connection with the post-tra- 

dership at Fort Sill ........... Se ea ee 273-275 
cross-examined by the counsel for the defense. 276-278, 279, 230 
re-examined by the counsel for the prosecution ...... - 220, 281 


recross-examined by the counsel for the defense..-... 281, 282 
questioned by— 


Mr. Senator Sargent .........- es setwes sabes ea Se: 
ee Se ee et ee ee eee - 275 
Mr. Senator Conkling....- ‘ suwane dius dvau suds beaseeese 276 
BEES BOMBtOE WEBUE. oasis coos es secans sesso scsns veese WOE 
Fisher, John J.— 
evidence concerning his connection with the post-trader- 
PID AS EG EE on Skae Wines oBend ceawsssacvis sees 252, 253 
cross-examined by the counsel for the respondent .....---. 253 
Hazen, William B., Major-General— 
evidence concerning the post-tradership at Fort Sill, and 
his testimony, correspondence, and conversations re- 
NOD oicu/s Goa aebusnchsens tan eoncncd 228-230, 243 
cross-examined by counsel for the respondent...-...----- 230, 
231, 233, 234, 243-245 
questioned by Mr. Senator Thurman....... ...--......--. 244 


Kernan, Joseph A., states the accounts of C. P. Marsh in the 
National B: nk of Commerce of New York and checks 

DEM iinnvcetiusiecdnanemevbinchibay see ney aboehees 196 197 
King, Richard, identifies certificates of deposit in the Na- 
tional Bank of Commerce of New York, issued to C. P. 

Marsh, payable to W. W. Belknap.................. . 196 

McDowell, Irvin, Major-General— 

stated how he learned that there were abuses connected 
with the post-tradership at Fort Sill and what steps 
were taken by the Secretary of War at his suggestion 

to rectify them ......... Seaews SoaeS Sch eadees renee ne 
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TRIAL OF WILLIAM W. 


Page. 
Prosecution, witnesses examined for the—Continued. 
McDowell, Irvin, Major-General, cross-examination 
the counsel for respendent... 
questioned by Mr. Senator Logan 
Marsh, Caleb P.— 
evidence showing his relations with W. W. Belknap and 
the post-tradership at Fort Sill 219-226, 228-236 
cross-examined by counsel for the respondent . .236, 237, 242, 243 
re-examined by the counsel for the prosecution. 237-242 
questioned by— 
Mr. Senator Logan 
Mr. Senator Dawes 
Mr. Senator Howe 
Mr. SenatomOglesby 
Moody, William F.— 
evidence concerning the shipments of money by Adams 
Express Company from New York to Washington.... 215 
cross-examined by counsel for the respondent 
Moss, George W., shows the transportation of different sums 
of money, at different times, by Adams Express Com- 
pany, from C. P. Marsh at'New York to W. W. Belknap 
at Washington 182, 183 
Reid, Whitelaw, evidence concerning an article which ap- 
peared in the New York Tribune concerning the post- 
trader-ship at Fort Sill. Two questions were objected to 
by the counsel for respondent; one objection was sus- 
tained by the court, and the other was overruled ..218, 219 
Sinalley, E. V., evidence concerning an article which appeared 
in the New York Tribune concerning the post-trader 
ship at ort Sill 
Townsend, E. D., Adjutant-General— 
presents the original papers relating to the appointment 
of a post-trader at Fort Sill and the management of 
that place, and testities concerning them and his rela- 
tions with the Secretary of War 200-209 
cross-examined by respondent’s counsel 209-214 
re-examined by Mr. Manager McMahon. Vecwean, eae 
recross-examined by the respondent’s counsel ...-..- 214 
recalled and examined for the defense 257, 278, 279 
recalled and cross-examined by the prosecution .......... 258 
questioned by Mr. Senator Sargent 
questioned by Mr. Senator Logan 
Vilas, Charles M.— 
states dates on which W. W. Belknap arrived at the Fifth 
Avenue Hotel, New York, and the time of his sojourn 
there 
cross-examined by counsel for the respondent 
questioned by Mr. Senator Wright 
Whitney, Leonard, evidence concerning certain telegrams re- 
ceived at and sent from the Washington office of the 
Western Union Telegraph Company, of which ho is 
manager 


of, by 
189-196 


238, 235 


~~, 


241, 242 


Randall, Samuel J., chairman of the Committee of the Whole 
EE ne eee 
Ranpotpu, THEODORE F ., @ Senator from New Jersey— 
oath, the, administered to, by the Chief Justice 
incidental remarks by 182, 275, 276, 341 
question by, to J. 8. Evans, a witness for the defense: What 
amount of goods did you sell at Fort Sill during any 
one year pending this contract? 275, 276 
votes by, on the articles of i impeachment .... .345, 348, 351, 354, 356 
RANSOM, MaTT W.,a Se nator from North Cz rolina— 


statement that ie had been ¢: illed away by sickness in his 
family, by his colleague, Mr. Merrimon 341 
votes by, on the articles of impeachment .... .346, 348, 3: dl, 354, 356 
Real estate, investment by W. W. Belknap in 
Recess of Congress, power of the Senate to sit during the, as a 
court of impeachment— 
amendment of Mr. Senator Conkling denying the 
amendment of Mr. Senator Frelinghuysen denying the 
amendment of Mr. Senator Morton denying the 
remarks of Mr. Manager Lord on the 
Reid, Whitelaw, a witness for the prosecution, evidence con- 
cerning an article which appeared in the New York 
Tribune concerning the post-tradership at Fort Sill. 
Two questions were objected to by the counsel for the 
respondent; one objection was sustained by the court, | 
and the other was overruled 
Replication by the House to the plea of the respondent to the 
jurisdiction of the court 
Report of the Committee on Military Affairs of the House of Rep- 
resentatives, Forty-second Congress. General Hazen’s 
testimony objected to, and the objection sustained by 
PRONE ricendcvickaa cdendeinceucdseeecnwerwes 
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Page. 
247 





Resignation of W. W. Belknap as Secretary of War 

Robbins, William M., a Representative from North Carolina, ap- 
pointed a member of the impeachment committee of 
the House 

ROBERTSON, THOMAS J., a Senator from South Carolina— 

oath, the, a dministere d to, by the ome f Justice 5 
283 
"969 


356 


motion by, th: ut the court adjourn 
votes by, on the articles of impeachment 346, 348, 351, 354, 
Ruger, Thomas W., Colonel, a witness for the defense, ev idence 
concerning the oflicial reputation of W. W. Belknap... 267 
8. 


SARGENT, AARON A., a Senator from California— 
oath, the, administered to, by the Chief Justice 
incidental remarks by 165, 166, 168, 169, 172, 189 
opinion by, on the question whether the respondent is liable to be 
impeached by the House of Representatives, and tried 
by the Senate on impeachment for acts done by him as 
Secretary of War, notwithstanding his resignation be- 
fore impeachment 
motion by— 
that the court return to the Senate Chamber 
that Mr. Sherman’s motion be amended by striking out the 
limit of the time of the discussion. Agreed to 
that there be a call of the Senate. Agreed to 
that Mr. Sherman’s motion be amended by striking out Mon- 
day and inserting Saturday. Rejected........ 
that the court adjourn 
that the court take a recess..... 
that the court will proceed to hear the evidence on the 6th 
of July. Amended and agreed to 165, 166, 167 
that the managers and the counsel for the respondent furnish 
to each other lists of the witnesses that they intend to 
summon. Amended and agreed to....-. 163, 169 
that the motion of Mr. Edmunds concerning the final vote be 
amended 342 
point of order by, that Senators must reduce questions to 
writing 24 
question by— 
to Mr. Blair, asking whether the resolution in Barnard’s case, 
to which he referred, was adopted 
to Mr. Manager Hoar, asking whether members of the pres- 
ent Senate who have been in past years civil officers 
of the United States are now liable to be impeached 
for an alleged act of guilt done in office 
to Mr. Manager Hoar, (after an affirmative response to the 
preceding question:) Then what becomesof the comity 
between the two Houses on which the learned manager 
laid stress ? 
tothe managers: whether there wasobjection to having theex- 
istence of a letter in the files of War Department proven 
before a vote on admission of that document 
to the managers: whether the witness Evans should not 
state fully his conversations with Marsh .... 
to J. S. Evans, a witness for the prosecution : whether Marsh 
told him, in any of those- conversations, what he was 
going todo with the money received from him.... ..-. 275 
votes by, on the articles of impeachment....-. 346, 348, 351, 354, 356 
SAULsBuRY, ELI, a Senator from Delaware— 
oath, the, administered to, by the Chief Justice....-. 2.2.2... 
incidental remarks by 
motion by, to amend the amendment by Mr. Morton to the mo- 
tion of Mr. Sherman by adding after the words ‘ House 
of Representatives” the words “or its managers” 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeac RIDE ico ccopeaidotet ong 3 
votes by, on the articles of impeachment... ... 346, 348, 351, 354, 357 
Secretary of the Senate, the— 
journal of the court read by 
64, 158, 162, 171, 174, 189, 202, 236, 62 "¢ ‘oF2, 298, 299, tg 41 
articles of impeachment res ul by 34. 3 346, 349, 351, 354 
papers and authorities read by. 8, 9, 15, 27, 42, 273, 298 
Sergeant-at-Arms of the Senate, the— 
announcement by, of the House i impeachment committee 
of the managers «cock, 6, 7,8,45; 28. 27, 64 
oath administered to, by. the Chief Justice ................... 6 
proclamations by 2. &. 6, 8; 25, 21, 37, 
64, 73, 74, 75, 158, 162, 169, 174, 159, 218, 236, 252, 270, 271, 272 
return of, on writs of summons. ........-...-...---. -6, 227 
communications from, relating to the summoning of John | S. 
BUS Rind asiccadsevdandsiates = aii, 
SHARON, WILLIAM, a Senator from Nevada, oath, the, aniene 
tered to, by the Chief Justice ....................... 4 


8, 15, 21, 27, 37, 47, 


~_ 
272 
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Page. | 
Sheridan, P. H., Lieutenant-General, a witness for the defense— 
dispatch from, asking to be relieved from personal attendance, 
read, and admissions of what he would testify as to cer- 


tain matters placed on record, subject to objection ... 219 

part of a letter from, admitted as evidence...............-..- 207 
SHERMAN, JOHN, a Senator from Ohio— 

oath, the, administered to, by the Chief Justice............- ~ & 
incidental remarks by .....-......- 15, 63, 165, 172, 181, 189, 272, 286 
interlocutory remarks by, on the evidence........ 226, 256, 261, 269 
remarks by, on a question of adjournment. .............-..-. 4,5 
ORL Eo Sb BIOE BEG DOOR caw d ince ns bndeccs censewscnce ieetans 171 


motion by— 
that for Mr. Edmunds’s motion that the motion of the respon- 
dent for postponement be denied, be substituted that 
the managers be asked if they wish to be heard on 
this question of postponement. Rejected ..........- 14, 15 
that the court adjourn until May 15, and that the argument 
of the question of jurisdiction be confined to eight 
hours on each side. Amended and agreed to...:...-.. 27 
that the court adjourn until May 15, and that the argument 
of the question of jurisdiction be confined to nine 


hours on each side, Melected ...« civic ccccwessce cece 28 
that Mr. Alcorn be excused from voting for the reasons stated 
Dt Bi. ) ROE BO cin sn nk é ctapnsnscawe vee beniee 73 


to postpone the pending and all prior orders and proceed to 
the consideration of the order submitted by Mr. Whyte 
fixing the time at which the vote on the question of 
ee ee ee ee 74 
that the court adjourn. ...........63, 72, 75, 168, 189, 272, 298, 318 
to amend the motion of Mr. Whyte so that it will read: That 
this court adjourn until Tuesday next, and in the mean 
time the defendant have leave to plead, answer, or de- 


POR DO os kha e ee ene hceeen oss enkersees ve55 162 
Cat Ew OUNCIe WO WIROIIG 6b vnv no ie Kan ane s5isdkeeeese Sane 172 


that the further reading of the journal be dispensed with... 218, 
270, 298 


ek Gist DORN CAD BO ROONGG is vivieks.cscdns von cee sectunbecens 319 
that the motion of Mr. Edmunds concerning the final vote 
DE PIE Ges wniclsbin bs enee cunt bnnnee Sbbaee mew ees 341 
objection by, to further discussion of question of jurisdiction.. 175 
to the introduction of certain NG 6 oa. cxicceenkavcere 187 


opinion by, on the question whether the responde nt is liable to 
be impeached by the House of Representatives, and 


tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 


LAG ERS TIRED. ois dinewwnwiancas chan caceces 86, 87 
question by— 
to the managers and to the counsel, as to the limit and the 


allotment of time for arguments. .... ...... .......--. 25 
to Manager Jenks, requesting him to read the finding in the 
UN Rl a i a le Eee cas 55 
to H. T. Crosby, a witness for the prosecution... ........-... 186 
to the presiding oflicer, whether telegrams called for must 
RG I INE: sinks ecks any dctihiens bdenene case 216 
votes by, on the articles of impeachment...‘ 346, 348, 351, 354, 357 


Sherman, W. T., General, dispatch to the Sergeant-at-Arms rela- 
tive to the attendanceof Lieutenant-General Sheridan 
SE Ns ais pc ewensccineenekh akemanixneweneiues . 219 
Shiloh, battle of, allusion by Mr. Carpenter to General Belkniz up 


EO ocak op es ion ees ks CREO eek week eee 13 
Smalley, E. V., a witness for the prosecution, evidence concern- 
ing anarticle which appeared in the New York Tribune 
concerning the post-tradership at Fort Sill........... 215 
SPENCER, GEORGE E., a Senator from Alabama— 
oath, the, administered to, by the Chief Justice .............. 5 
votes by, on the articles of impeachment. ....346, 348, 351, 354, 357 
STEVENSON, JOHN W., a Senator from Kentucky— 
appointed on a select committee on impeachment.........-... 1 
oath, the, administered to, by the Chief Justice....- Péiwemiae 4 
RPI RRRITEE FOF ica d secans ceockecssdenicuiedekawse 314, 341 
interlocutory remarks by, on the evidence.................-.- 227 
remarks by, on the period of time fixed for the appearance of 
eR F9. SOR OD sence nnudsicansas binds Seeebens 4 
opinion by— 
on the question whether the respondent is liable to be im- 
peached by the House of Representatives, and tried by 
the Senate on impeachment for acts done by him as 
Secretary of War, notwithstanding his resignation be- 
fore impeachment. [Not furnished for publication. ] 
on the final judgment in the case. .......... ...... ..---- 360-364 


votes by, on the articles of impeachment......: 346, 348, 351, 354, 357 
Swertwout, Samuel, allusion to the case of, by Judge Black .... 13 


T 


Telegrams sent by W. W. Belknap to C. P. Marsh............-.- 217 
Testimony of Caleb P. Marsh before the Committee on Expendi- 


tures in the War Department of the House of Repre- 
I a at ital ati eal 250, 251, 253 





age. 
THURMAN, ALLEN G., a Senator from Ohio— 
appointed on a select committee on impeachment..........-.. 1 
on the committee to wait on the Chief Justice..........--.. 3 
oath, the, administered to, by the Chief Justice........-. cieee> oe 
call by, for the yeas and nays..........-.-- pwenaessutonudes 73, 241 
SRR CORRE sii wists Kobe oboe tiem env encek's xe 4, 
19, 27, 42, 68, 70, 160, 161, 164, 165, 172, 173 » 236 
interlocutory remarks by, on the evidence... - 238, 241, 242, 244, 252 
motions by— 
that the court adjourn .............. he eecwen 19, 27, 236, 271, 319 
that there be a call of the Senate sitting asa court ........ 47 


that in the opinion of the Senate William W. Belknap, the 
respondent, is amenable to trial by impeachment for 
acts done as Secretary of War, notwithstanding his res- 
ignation of said office. Amended and passed........ 76 
that the House of Representatives and the respondent be 
notified that on the — day of , at twelve o’clock 
meridian, the Senate will deliver its judgment in open 
Senate on the question of jurisdiction raised by the 
pleadings, at which time the managers on the part of 
the House and the respondent are notified to attend. 
IO RINE IONE nnn cca vad one eweks bebe awecs 75, 76 
that at the time specified in the foregoing resolution the 
President of the Senate shall pronounce the judgment 
of the Senate as follows: “It is ordered by the Senate 
sitting for the trial of the articles of impeachment pre- 
ferred by the House of Representatives against Will- 
iam W. Belknap, late Secretary of War, that the de- 
murrer of said William W. Belknap to the replication 
of the House of Representatives to the plea to the ju- 
risdiction filed by said Belknap be, and the same hereby 
is, overruled; and, going back to the first defect, and 
it being the opinion of the Senate that said plea is in- 
sufficient in law, and that said articles of impeachment 
are suflicient in law, it is therefore further ordered and 
adjudged that said plea be, and the same hereby is, 
overruled and held for naught, and said William W. 
Belknap is ordered to plead or answer to the merits 
within days ;” which judgment thus pronounced 
shall be entered upon the journal of the Senate sitting 
as aforesaid. Amended and passed...............- 75, 76 
thnk 2d CORTE CARO D ROCCE iia a cickiswas owen ewsceedecnss os 75 
that the application of the respondent for postponement of 
the time for proceeding with trial beoverruled. Agreed 
SD Vin pen edniwk bar thkasbabe re tenene ben cnecdibes sees 172 
that the order of Mr. Sherman be amended by inserting af- 
ter the word “ be” and before the word “filed” the 
SONA NG. . eNO oo s siccctusssonsccanneetiomeses 172 
that the: motion of Mr. Morton limiting the time of discus- 
sion on the admissibility of testimony be amended by 
striking out “ten” and inserting “ thirty,” and adding 
“unless otherwise ordered.” Original motion with- 
cree Cee kan Es geet iar eden un mene ae Maeno ion 6 191 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resig- 
nation before impeachment....- : Rieke Phiees ney eke ere 
question by— 
to the counsel for the respondent, whether the remarks he 
had read from the debates in the constitutional con- 
vention related exclusively to the question whether 
the Chief Executive officer should be unaccountable as 
in Great Britain, or should be responsible..........-. 43 
to the President pro tempore, whether there is to be an un- 
limited discussion of counsel and managers on every 
order that is offered by a Senator............--- esiaw eee 
to the counsel for the respondent, whether there is any prec- 
edent for an order asked for, (that the managers fur- 
nish them a list of their witnesses,) either in impeach- 
ment trials or in ordinary courts of criminal jurisdic- 
SR vc nteoquvies on innens scsekhneasdenn abe 
to the counsel for the respondent, whether he obje cts toa 
question being answered or whether he wants it an- 
SEE cocctinksrnsesehthine keletbets pebsans Naeensanenes 239 
r. Black, counsel for the respondent: If it requires two- 
thirds of the Senators present to overrule the respond- 
ent’s plea to the jurisdiction, does it not follow that 
two-thirds are necessary to overrule any objections to 
testimony made by the respondent or to sustain an 








to M 


objection to testimony made by the managers?.... .. 315 
votes by, on the articles of impeac hment....- 346, 348, 351, 354, 357 
Tomlinson, Dr., testimony of Marsh concerning .........-.....-. 251 


Townsend, E. D., Adjutant-General, a witness for prosecution— 
presents the original papers relating to the appointment of a 
post-trader at Fort Sill, and the management of that 
place, and testifies concerning them and his relations 
with toe Gecrbbary ol WOE... ..< cecons cess seevees 200-209 
cross-examined by respondent’s counsel........-.-.-.----- 209-214 
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Page. 
Townsend, E. D., witness for prosecution— Continued. 
re-examined by the managers 
recross-e xamined by the 1 responde nts counsel 
297, 278, 27 i 
cross-examine vd ‘by the prosee ution 
questioned by Mr. Senator Sargent 
questioned by Mr. Senator Logan 
Tribune, New York, article in the, on post-traders.............- 1 
¥. 
Vilas, Charles N., a witness for the prosecution— 
states dates on which W. W. Beikuap arrived at the Fifth Ave- 
nue Hotel, New York, and the time of his sojourn 
there..... . 
cross-examined by counsel for the respondent 
=. 
WADLEIGH, BAINBRIDGE, a Senator from New Hampshire— 
oath, the, administered to, by the presiding oflicer 
opinion of, on final judgment in the case.....-..----.---. 364, 365 
votes by, on the articles of impeachment 346, 348, 351, 354, 357 
Waite, Morrison R., Chief Justice of the United States, admin- 
istered the oath to the Senators 
WALLACE, WILLIAM A., a Senator from Pennsylvania— 
oath, the, administered to, by the Chief Justice 
interlocutory remarks by 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment 
question by, to the counsel for the 
examination of a witness 232 
votes by, on the articles of impeachment 346, 348, 351, 354, 357 
Way-bills of Adams Express Company, showing shipments of 
money from Washington to New York..... 
West, J. R., a Senator from Louisiana— 
oath, the, adininistered to, by the Chief Justice d 
votes by, on the articles of impeachment .... 346, 349, 351, 354, 357 
West Point Academy, allusion to, by Mr. Hoar 
Whitney, Leonard, a witness for the prosecution, evidence con- 
cerning certain telegrams received at and sent from 
the Washington office of the Western Union Telegraph 
Company, of which he is manager 216, 217 
WHYTE, WILLIAM PINKNEY, a Senator from Maryland— 
oath, the, administered to, by the Chief Justice d 
incidental remarks by 166, 169, 171 
remarks by, op the adoption of rules of procedure in cases of 
impeacument 
motion by— 
that the court take @ recess ...... 2... .2cccs coceee cee 31, 55, 197 
that the court shall proceed to vote, without further debate, 
ou the question of jurisdic tion raised by the ple: wings 
in the pending case; and each Senator shall be per- 
mitted to file within two days his written opinion 
thereon, to be printed with the proceedings...... 2... 73 
that the court shall proceed on Saturday, the 27th of- May, 
to vote upon the question of jurisdiction raised by the 
pleadings in the pending case, which vote shall be 
taken before the court shall adjourn on that day; and 
that each Senator shall be permitted to file within 
seven days thereafter his written opinion thereon, to 
be printed with the proceedings in the order in which 
they may have been delivered 
that each Senator be permitted to file his opinion in writing 
upon the question of jurisdiction in this case on or 
before the Ist day of July, 1876, to be printed with 
the proceedings in the order in which the same shall 
be delivered, and the opinions pronounced in the court 
shall be printed in the order in which they were so 
pronounced 
that W. W. Belknap is hereby ordered to plead further or 
answer the articles of impeachment within ten days 
from this date. Debated, amended, and agreed to... . 158, 
162, 163, 164, 165 
that the court adjourn until to-morrow at one o’elock p. m., 
when argument shall be heard upon the motion offere d 
by the counsel for the respondent. Rejected........ 164 
that the court adjourn 
opinion by, on the question whether the respondent is liable to 
be impeached by the House of Representatives, and 
tried by the Senate on impeachment for acts done by 
him as Secretary of War, notwithstanding his resigna- 
tion before impeachment L106, 107 
question by— 
to C. P. Marsh, a witness for the prosecution: When you 
paid to General Belknap money in person did you have 
any conversation with him about the source whence 
the money came or in any way regarding it?........ 242 
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Page. 
WHYTE, WILLIAM PINKNEY—question by— Continued. 
to the counsel for the respondent: Do the counsel for the 
respondent decline to state for the information of the 
Senate what they expect to prove by the absent wit- 
GUS TONKA RRO Sac s ons 30s 4 ends dbeage ane ens 271 
votes by, on the articles of impeachment 346, 349, 351, 354, 357 
WinDoOM, WILLIAM, a Senator from Minnesota— 
oath, the, administered to, by the Chief Justice 
incidental remarks by 
votes by, on the articles of impeachment 
Wilson, Henry, the late, denial of a statement of counsel concern- 
ing, by Mr. Senator Boutwell 
WITHERS, Roperr E., 2 Senator from Virginia— 
oath, the, administered to, by the Chief Justice. 
incidental remarks by 
votes by, on the articles of impeachment 
WRIGHT, GEORGE G., a Senator from [owa— 
oath, the, administered to, by the Chief Justice 
incidental remarks by 
opinion by— 
on the question whether the respondent is liable to be im- 
peached by the House of Representatives, and tried by 
the Senate on impeachment for acts done by him as 
Secretary of War, notwithstanding his resignation be- 
fore impeachment 
on final judgment in the ¢ 
motion by— 
that the court adjourn 
that the court take 
question by— 
to the President pro tempore, whether it would be in order 
now to move to adjourn to a day certain, or whether 
the order should be properly that when the Senate 
sitting as a court of impeachment adjourns it be to a 
definite time ‘ 
to Charles F’. Emery, a witness for the prosecution 
to the counsel for the respondent, whether time might not 
be saved by dispensing with the reading of certain 
papers 
to C. P. Marsh, a witness for the prosecution: You said on 
yesterday that you presumed that General Belknap 
knew from whom the money sent him was received. 
Now state what led you to presume, or upon what you 
based this presumption 241 
to the managers: Do I understand that the managers propose 
to introduce this testimony and follow it by the single 
proposition that thereupon the Secretary of War re- 
signed, and thereby ask the Senate to draw a conclu- 
sion, or that there was anything said by him or done 
by him other than the mere resignation? 
to J. S. Evans, a witness for the prosecution: When you left 
the Secretary of War, after you met him at his house, 
and just before you made the contract with Marsh, it 
was understood that Marsh had been promised or had 
received the’appointment. Then yousay you arranged 
with Marsh that you were to receive the appointanent. 
Now, was it understood between you and Marsh that 
he was to advise the Secretary of the change? If not, 
how was the Secretary of War advised of this change ; 
and did you have anything to do with letting him 
know of such change? 251, 282 
testimony of, for the defense Side i sel aeaneds een 
votes by, on the articles of impeac -hment 346, 349, 351, 354, 357 
evidence concerning the reputation of William W. Belknap in 
Iowa 


cross-examined by the counsel for the prosecution 


349, 35 


346, 301, $54, 357 


a recess. 


ee 


Yeas and nays on the roll-ealls of the Senate— 
on adjournment until April 17, 1876 
on retiring for deliberation 
on Mr. Merrimon’s motion that the Senate return to its Chamber 
on Mr. Sherman’s amendment that the managers be asked if 
they desired to be heard on the respondent’s motion to 
postpone until December 
Edimunds’s motion to deny the request of the resp: md- 
ent for postponement 
*, Howe’s motion to fix the 8th of May for the hearing... - 
*, Howe’s motion to adjourn 
*, Edimunds’s motion that the court retire 
* MeDonald’s motion to reconsider the 
order of discussion of the jurisdictional question ; 
, Sherman’s motion that the court adjourn until May 15, 
and that the arguments of the question of a 
be conti he d to eight hours on each side 
*. Sherman’s motion that the court adjourn until May Li, 
and that the arguments of the question of jurisdiction 
be contined to nine hours on each side 


Mr. | 


for consultation . 
motion fixing the 
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on the 
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Edmunds’s motion amending the motion of Mr. Morton 
so as to read, “ that the court proceed on Monday next 
to vote upon the pending and cognate questions” .. 

Paddock’s motion amending the motion of Mr. Morton 

that the court take a recess; that the 
vote upon the question of jurisdiction be taken to-night 
at eleven o'clock, and that opinions may be subse- 
DRRNNIUANIAG \xicckommnG =v Geeks abe be veek och ereeee 

Morton’s motion to lay his motion, as amended, on the 
MEN ikea hens wa ie mntaeee a nemin ewe ae meee Seka ® 

Wright’s motion to lay on the table the motion of Mr. 

Morton declaring that the power of impeachment does 

not extend to a person no longer in office charged with 

crimes committed while he was in office........-..... 

‘addock’s motion substituting for Mr. Thurman’s reso- 

lutions a resolution declaring that the Senate cannot 

take jurisdiction in the case of W. W. Belknap...... 

Phurman’s resolutions, first, second, and third......... 

Hitcheock’s motion to adjourn until Wednesday, May 31. 


so as to read, * 


. Whyte’s motion that the court adjourn until Wednes- 


DORMS cick iehktndinas aeaeb thik cbetwiase canconne e 
Thurman’s amendment to Mr. Whyte’s motion ........ ‘ 
Whyte’s motion, amended, that the respondent have 

leave to plead within ten days from June 6 .......-.. 
Cockrell’s amendment fixing time for trial at June 19.. 

Edmunds’s amendment fixing time for trial at July 6-. 
Edmunds’s motion to adjourn until June 19..........- 
Howe’s motion to reconsider the vote by which the gal- 

I CR SO nd xc ccacke skbaa ean buns wareaere 
Thurman’s amendment to Mr. Sherman’s resolution... .. 
first clause of Mr. Sherman’s order...... poee 
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Yeas and nays on the roll-calls of the Senate—Continued. 
Ingalls’s motion that the court adjourn...........--.- 75 
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and nays on the roll-calls of the Senate—Continued. 
Mr. Allison’s amendment to the second clause of Mr. Sher- 


TRI aoe gee ae oats Cee kk Rea 
Mr. Conkling’s amendment to the second clause of Mr. Sher- 
man’s order....... ileal ata an aitiae ea itt rel ied ato are eal an  ca 
Mr. Thurman’s motion to lay on the table the second clause 
of Mr. Sherman’s order... ... - ibe kann s ewe’ meee 
Mr. Saulsbury’s amendment to the second ¢ lause of Mr. Sher- 
AM na he Dt be ato 


the second clause of Mr. Sherman’s order. .......-.....--- 
receiving the printed report of General Hazen ’s testimony as 

RO Lae ogee ee Me ae 
admitting an interrogatory proposed to General McDowell. 
admitting a letter written by George T. Robinson 
DUET Bi AIOE svc ot in ou bic ned dn dan svekess ceveiscees 
putting the question asked C. P. Marsh, a witness, by Mr. 


[Wit ese wees babeewabee oe Reaaas okeWE Laos ales 
the admission of the testimony of C. P. Marsh before a com- 
Inittee of the House. cick aik ba a eee See Snel wk Saw abe 


putting ‘the question asked JS. E vans, a 1 witness, by the 

DCDRNNSL TOE CHO ROGDORGONE « acinnec vanes nvccks vec sacs 
postponing the trial because of the illness of counsel ...-.-. 
i NON BO Isis ooh ck kbs kewhee Mdcedceaeeds ene eves 
Mr. Hamlin’s motion that all proceedings be in open session. 


Mr. Edmunds’s motion that the doors be closed for deliber- 
DE cin ack sha hth bow-acesne alee Ak Ob ae aa kee a 

on Mr. Ingalls’s amendment to Mr. Edmunds’s motion on the 
PE IE aitdicia cide Keneus sf ekGk Kunessweees a alate cathe 
sustaining a decision by the Chair...... .... .....--.2-.--- 


on 


on Mr. Ingalls’s amendment to Mr. 


Edmunds’s motion on the 
rules aE la Sn 


173 
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213 
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342 
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on the articles of impeachment [“ guilty” or “not guilty ?” ].343-357 


Semeeas* 


ones 


RIE aaa 


oe 


Lee 





| | 
Names of Senators. First article. | Second article. Third article. Fourth article. | Fifth article. 
i A I Ne ae ce waa do eaeenwnblee | Not guilty....-- Not guilty......| Not guilty... -.. Not guilty ...... Not guilty. 
Asrihony, of Thode Taland. <. ...<0 02.002 cesces | Not guilty.... .-. Not guilty... -- Not guilty......| Not guilty...... | Not guilty. 
AUR D8 SIMOMOIG 6 cose nsncs socesnysa senna RSTRNT = ce ske-as Galley occas ee | GOO e sso cecus | Guilty. 
eg ee eee i) ree Gaiey ...-c0cs CS — GRY so irecuaian | Guilty. 
Boutwell, of Massachusetts ...........---.--.-' Not guilty....-.. Not guilty....-. Not guilty... -- | Not guilty.... .- Not guilty. 
ee oe ee | Not guilty.....- Not guilty....-. Not guilty....-. Not guilty .....- Not guilty. 
Cameron, of Pennsylvania ..........-..------ EEE iawicewens 2 re GOES x. ccs << Guilty ......6:. Guilty. 
Cameron, of Wisconsin ........ .-... -.------| Not guilty....-. Not guilty....-. Not guilty... -- Not guilty ....-.| Not guilty. 
Christiancy, of Michigan .. ....... sce sesecccess | Not guilty....-. Not guilty...... Not guilty....-- Not guilty....-. Not cuilty. 
ee ee CHOY stsccas =< Guilty ......... LU eee b GQOMGY oon cena: Guilty. a 
ae eo Se | Not guilty... -- Not guilty...... Not guilty ....--. Not guilty...... Not guilty. 
OEE. OE: I ania os Svc chose ccd iwiies Son's Not guilty.... -- Not guilty ....-.. Not guilty ....-- | Not guilty...... Not guilty. 
eee ree | eee 0 1 [ONE ic anaeea as Guilty, 
Cragin, of New Hampshire... ..............-.-- Not guilty... -- Not guilty... -. Not guilty....-. | Not guilty .... -- Not guilty. 
PRTES, 00. WOR FIED sess s ceciee ccedne «os So CIT i cmewe ae COMER < okk cccas ds GUNNOY, aececnwcs Guilty. 
Dawes, of Mansacnuactis........5-.0002-n cee vse GUE: 4 s0cccss- CULES: 5 ccennnac] GQUMOE «Suceauss 1 GRICE. wosiewes Guilty. 
Ne ee fo re CHMIET = cacnaexs | Guilty .......-- II iiss cine Guilty. 
PROUT, GE RURCIIOE o v niin wap nics ocev caeces Not guilty... -- Not guilty...... Not guilty....-..| Not guilty......| Not guilty. 
Eaton, of Connecticut ..... ss ext Siok sale, in lg hs a Eo aca Not guilty .....- Not guilty... -.- | Not guilty ....-. Not guilty. 
PND, Cr VONDONS Fons cccce wane xeeses<s ae ee SO ee Guilty ......... CHIMIOY 3 6c ceeaus Guilty. 
POOEy, OF SRIGRIBOM. . 5 6s vcs cctcwe wsesnitene cal TIO MMICW coce-<% Not guilty....-. Not guilty......| Not guilty...... Not guilty, 
Frelinghuysen, of New Jersey... -......---. ---- | Not guilty....-- Not guilty....-.- Not guilty... -- Not guilty....-- Not guilty. 
SN 0 IN oi a none dew cnc qecaresamans VP GQGUES: . occcnen: So ee Guilty ........-. Guilty ......... | Guilty. 
PERIEONE, EE POROR a oc innwin's doncss saavns wanes Bi eee J) Gutléy . .ncecss- Gailty ........ .| Guilty. 
PRONG TE BUMMID. once ccke caccawceennsiccaces'cs | Not guilty....-. Not guilty.... -.. Not guilty....-- Not guilty... -- | Not guilty 
Ce ae 0 > <os-| Guilty ....22.-- oo Guilty ......... CRUIES 5c nccue ss Guilty. 
Hitchcock, of Nebraska .............--- so<wn) GHIBET soosesss Guilty .......-- Guilty .........| Guilty ......... Guilty. 
Howe, of Wisconsin..-.-....---..---- fete © ll Not guilty... -- Not guilty... . -. Not guilty...... Not guilty. 
a eee ...| Not guilty ...-- Not guilty....-- Not guilty......| Not guilty.... Not guilty. 
PONE, OL TOKE oss oe waweces seuss se pe aes | Not guilty —...-. Not guilty ....-- | Not guilty... -. Not guilty .....-. Not guilts 
Re ei Jeaekpe seme | GORRIGY « «200... Guilty ....--.-. Guilty ........-} GARE cs cease Guilty. 
Kernan, of New York.........-... sae wt hig ewe | ee Guilty .......-- Guilty .......-. GUUGY <.<0-0<- Guilty. 
Key, of Tennessee ...........- wave ebaeueons eo ee Guilty ......... Guilty ...-..... Guailky .......-- Guilty. 
Logan, of Illinois. ..-.-. Cie tale niece ate ite ..---| Not guilty .....- Not guilty....™ Not guilty... -. | Not guilty...... Not guilty. 
McCreery, of Kentneky Site a ate sannag ees ; ----] Guilty ......... Guilty . ....... | Guilty .........) Guilty 2.22.2... Guilty. 
MeDonald, of Indiana ....-. eee Tee Guilty .henee -| Guilty 2.2.2... -.- Guilty seuewen Guilty o teres ee Guilty. 
MeMillan, of Minnesota....-.. -- woe -eecee, NOG guilty....- Not guilty ....-..| Not guilty......| Not guilty... .. Not guilty. 
DES OE CORI «oo ois noe sg a'afe u's pio.k'8! ana Rtaaaear atl, satlenial haan areca wihed Guilty .......-- Guilty .......-- Guilty ........- Guilty. 
Merrimon, of North Carolina....-. ieee tee ata | Gailéy .....<-.. Guilty .......-- Guilty .........| Guilty ....... ..| Guilty. 
Mitchell, of Oregon.......- eee | Guilty bcp rine Guilty .....-.-.!) Guilty .-------| Guilty see abae Guilty. 
Morrill, of Vermont... .....- Sits e-n wis wince | Guilty ......... Guilty .......-. Guilty .........| Guilty ......... Guilty. 
Morton, of Indiana ....-..-- iilie ae pa D a hie =e Er dale are alsainig nlarnl aol ee-ted wala qaastnull easadwcaee ocean al Site has alas eten es a's Guilty. 
Norwood, of Georgia.......-....---- ooo) Goiity ......s. Guilty .---.--| Guilty a okpinst EE S.weeece .| Guilty. 
Oglesby, of Dlinois ....-. ; | Guilty ....... Guilty 0.2.2... Guilty .....-. Guilty ....... Guilty. 
Paddock, of Nebrask:. ite aca | Not guilty......| Not guilty......| Not guilty... Not guilty ..-| Not guilty. 
Patterson, of South Carolina. . --| Not gnilty.... Not guilty......| Not guilty......| Not guilty......) Not guilty. 
Randolph, of New Jersey ....-- wae ae : Guilty .......-.) Guilty 2.222... Guilty ......... Guilty ....---. Guilty. 
Ransom, of North Carolina “. | Guilty ......-..| Guilty Guilty ........ Guilty ......-..) Guilty. 
Robertson, of South Carolina .-- Guilty . 2... . Guilty o. Guilty ......... Guilty ouaie's ..| Guilty 
Sargent, of California... . . Guilty _.....| Guilty .........} Guilty ......... Guilty .. _...| Guilt 
Saulsbury, of Delaware ; Guilty ......... Guilty _...-.| Guilty ...2.....| Guilty 22.2.2... Guilty. 
Sherman, of Ohio. .....-.-.. a . Guilty ....... .| Guilty ....... Guilty ......... Guilty ---..-.| Guilty. 
Spencer, of Alabama... ...-...-.- ; Not guilty. Not guilty. 2... Not guilfy...... Not guilty...--.| Not guilty. 
Stevenson, of Kentucky. ..-.-. . ‘ Guilty ete: Guiltv ....... Guilty ....2.... Guilty ee Guilty 
Thurman, of Ohio ........--. | Guilty ......-..) Guilty . .| Guilty ......- Guilty . .| Guilty 
Wadleigh, of New Hampshire . Guilty .........) Guilty ...... | Guilty _.....| Guilty .........) Guilty. 
Wallace, of Pennsylvania ---- Guilty _....----| Guilty .........| Guilty ......-.. Guilty .....-. .| Guilty. 
West, of Louisiana.........-.. Not guilty ....-- Not euiity......| Not guilty.....- Not guilty......| Not guilty. 
Whyte, of Maryland .......... Guilty 22... ..| Guilty .2.......| Guilty .2....-..) Guilty 222.222. Guilty. 
Windom, of Minnesota... ..-- -| Not guilty......| Not euilty...--. Not euilty _....| Not guilty......| Not gnilty. 
Withers, of Virginia .. aaa ah Guilty ..... Guilty .........| Guilty oo (ruilty ..-..--- Guilty. 
Wright, of Towa... .... 2... ; Not guilty ......) Not guilty....-. Not enilty ee Not guilty..--..| Not guilty. 
5 Guilty ...-.. 5 Guilty ......36 | Guilty ......36 | Guilty ...-.. 30 | Guilty ....37 
P Not guilty. » | Not guilty... 25 | Not guilty. ..25 | Not guilty...25 | Not guilty .25 2 
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B Sixty-two Senators voting; forty-two necessary for conviction. 
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PROCEEDINGS OF THE HOUSE OF REPRESENTATIVES 


RELATING 


MPEACHMENT OF WAL W. BELKNAP, 


SECRHTARY 





THURSDAY, March 2, 1876. 





Mr. CLYMER, of Pennsylvania, chairman of the Committee on Ex- 
penditures in the War Department, submitted to the House the fol- 
lowing report: 

























% Resol 





ved, That a committee of five members of this House be appointed and in- 
“3 structed to proceed immediately to the bar of the Senate, and there impeach Will 
7 iam W. Belknap, late Secretary of War, in the name of the House of Representa 
tives and of all the people of the United States of America, of high crimes and 
misdemeanors whils in office, and to inform that body that formal articles of im 
C peachment will in due time be presented, and to request the Senate to take such 
order in the premises as they deem appropriate. 









Mr. CLYMER read the evidence and the accompanying papers, 
exhibits, and statements in the case. He then demanded the previous 







§ question upon the adoption of the resolutions. 
: After an hour’s debate, in which Mr. Roparns of North Carolina, 
Fs Mr. Bass of New York, Mr. Hoar of Massachusetts, Mr. BLACKBURN 





of Kentucky, Mr. DAN¥orRD of Ohio, and Mr. Kasson of Iowa par- 
ticipated, the resolutions were unanimously adopted. 

The Speaker appointed as the committee called for in the second 
resolution, Mr. CLyMrer, Mr. Ropsins of North Carolina, Mr. BLAcK- 
BURN, Mr. Bass, and Mr. DANFORD. 







ee a 
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TUESDAY, March 7, 1876. 


Mr. CLYMER rose to a question of privilege. The evening pre- 
vious, he stated, a subpeena, issued by the supreme court of the Dis 
trict of Columbia holding a criminal court for this District, was served 
upon him, and he believed upon the other gentlemen who are mem- 
bers of the Committee on Expenditures in the War Department. The 
one served upon him was a duces tecum, commanding him to bring 
with him certain papers and to testify with relation to charges pend- 
ing in that court against the late Secretary of War. 

Mr. CLYMER proceeded to state that that morning, accompanied 
by the gentleman from North Carolina [Mr. RopBins] and the gen- 
tleman from Kentucky, [Mr. BLAcKBURN, ] he appeared before that 
court, and, by the permission of the president judge, he made, on be- 
half of himself and the committee, a statement. He said that in 
obedience to the law they appeared at the bar to obey any order the 
court might make; that as a member of the committee of the House 
he felt that it would be prejudicial to the best interests of the coun- 
try to compel them to state what had transpired in the room of the 
committee of which they were members; that he believed that it 
would not only close the mouths of all witnesses, but would in many 
cases drive them fromthe land. He said furthermore that, while not 
pleading their privileges as members of this House, as they might 


























































































= Che Committee on Expenditures in the War Department would respectfully re 
* ort 
4 Chat they found at the very threshold of their investigation such unquestioned 
Ms evidence of the malfeasance in office by General William W. Belknap, then Seere 
i tary of War, that they find it to be their duty to lay the same before the House 
Chey further report that this day at cleven o'clock a. m. a letter of the President 
. of the United States was presented to the committee accepting the resignation of 
the Secretary of War, which is hereto attached, togeth®r with a copy of his letter of 
x resignation, which the President informs the committee was accepied about ten 
o'clock and twenty minutes this morning. They therefore unanimously report and 
demand that the said William W. Belknap, late Secretary of War, be dealt with 
§ according to the laws of the land, and tothat end submit herewith the testimony in 
E 4 the case taken, together with the several statements and exhibits thereto attached, | 
and also a rescript of the proceedings of the committee had during the investiga 
tion of this snbjeet. And they submit the following resolutions, which they recom 
mend shall be adopted : 
Rexolred, That William W. Belknap, late Secretary of War, be impeached of high 
crimes and misdemeanors while in office. 
Resolved, ‘That the testimony in the case of William W. Belknap, late Secretary 
F of War, be referred to the Committee on the Judiciary, with iustructions to pre 
pare and report without unnecessary delay suitable articles of impeachment of 
4 said William W. Belknap, late Secretary of War 


| would only consent to be so examined after an order made 


rO THE 





OF WAR. 





have done, they yet protested against being examined ; and that they 
specially 
to that end by the court. The court was kind enough to take time for 
deliberation, and determined that if it needed them hereafter it would 
sendforthem. He concluded by asking that the Llouse would takesuch 
action upon the question as it might deem necessa 

After discussion, the following preamble 
by Mr. Lamar, of Mississippi, were ad 
against 75 nays, 





ry, right, and just. 
and resolutions, offered 
ypted by a vote of 
82 members of the House not voting: 


“> 


ayes 














Whereas the Speaker of this House did, on the 20th of December, 1875, appoint 
the following Committee on Expenditures in the War Departine to wit: Hu K 
CLYMER, WILLIAM M. Ropnins, Joseru C. 8S. BLacksurN, LYMAN K. Bass, Lorenzo 
DANFORD ; and whereas thereafter, on the 14th of January, 1876, this House adopted 
the following resolution 

Resolved, That the several committees of tl Ho having in charge matters 
pertaining to appropriations fo I I MD atlalr military affairs, naval 
affairs, post-office and post-roads, public lands, public buildings and gro 
claims, and war claims be, and the ure | ‘ t ted to inquire, so fat 
same may properly be before their respective « 1ittees. into erro ibuses 
or frauds that may exist in the administration and exceution of existing laws affect 
ing said branches of the public service, wit! ¥ to ascertair hat change an 
reformation can be made soas to promote integ nomy, and efliciency therein 
that the Committees on Expenditures in the St Department, in the Treasut 
Department, in the War Department, in the Na Department, in the Post-Ofiic 
Department, in the Interior Department the Department of Justice, and on 
Public Buildings, be, and the ire | ructed to proceed at once, as 1 
quired by the rules of the House, to examine into the state of the accounts 


expenditures of the respective Departments submitted to them, and to examine 











and report particularly whether the expenditures of the respective Departs its 
are justified by law; whether the claims from time to time satistied and discharged 
by the respective Departments are supported | ficient vonchers, establi . 
their justness both as to their character and ar iether such claims | 
been discharged out of funds appropriated therefor, and whether all moneys have 
been disbursed in conformity with appropriat law whether any, and what 
provisions are necessary to be adopted to provide more perfectly for the pr 
| application of the public moneys and to s e the Government from dem 
unjust in their character or extravagant in their amount; whether any, and what 
retrenchment can be made in the expenditures of the several Departments, wit 
out detriment to the public service; whether any, and what, abuses at any tiny 


exist in the failure to enforce the payment of n 


f which may be d 
United States from public defanlters or others 


und to report from 


wte th 


time to tim 


such provisions and arrangements as may be necessary to add to the economy of 
the several Departments and the accountability of their ofticers; whether any 
oflices belonging to the branches or Departments, respective concerning wl 
expenditures it is their duty to inquire, ha become useless or unne vy: and 
to report from time to time on the expedier f modifying or abolishing the same 





also to « demoluments of all offics 
United States and to report from time to time sach a re 
as a just economy and the publie service may r 


samine into the pay ar under the laws of the 


duction or increase thereot 
And for they 


pure irpose of on 





ibling the several committees to fully comprehend the workings of the various 
branches or Departments of Government, respectively, the investigations of said 
committees may cover such period in the past as each of said committees may deem 





necessary for it guidance or information or for the prote 
interests, in the exposing of frawls o1 
Departments; and said committees are a 
and may report by bill or otherwise. 
Resolved further, That the Committee on Public Expenditures be instructed to 

investigate and inquiry into all matters set forth in the 
the legislative departments of the Government, except 
clusively concerned, particularly in reference to the 
and shall have the same authority that 
aforesaid 

And whereas in the discharge of the duties imposed by said order the said Com 
mittee on Expenditures in the War Department did enter upon an examination 
into the said accounts of said Department and into the administration thereof, and 
did send for persons and papers to investigate certain acts of William W. Belknap 
late Secretary of War, on which being reported to this House by said committee it 
has taken action to impeach the said William W. Belknap of high crimes and mised 

sanors; and whereas the supreme court of the District of Columbia, by process 
bearing date March 6, 1°76, has commanded Hrester CLYMER to “ bring all papers 
documents, records, checks, and contracts in your possession, or in the possession of 
the Committee of the Houseof Representatives on Expenditures inthe War Depart 
ment, in relation to the charge against said defendant of accepting a bribe or bribes 
while Secretary of War of the United States, and to attend the 


sown ction of the pub! « 
kind that may in said 


uthorized to seud for pe rsons and papers, 





ses of any 


resolutions in 
in so far as the 


foregoing 
Senate is ex 
mublic 


upon 


printing and binding 
the other 


is conterret committees 


said court immerti 


ately to testify on behalf of the United States, and not depart from the court with 
out leave of the court ordistrict attorneys and whereas the mandate of said court 
is a breach of the privileges of this Mouse 

Resolved, That the said committee and the members thereof are hereby directed 


to disregard said mandate until the further order of this House 
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TRIAL OF 


WILLI 


WEDNESDAY, March 8, 1876. 


iirmat I th mmittee on the Ju 
e Louse directing 

gainst William W. 

‘ report, ac- 


a aivision: 


pursuance of 


AM W. BELKNAP. 


MonDaAy, April 3, 1876. 


Mr. Knorr called up the resolutions which he had reported on the 
30th ultimo from the Committee ou the Judiciary, and the first one, 
ith the accompanying articles and specifications, was adopted with- 
out debate and without a division. The second resolution was 
amended as follows, and adopted: 
sara. J. MRocror Knorr, of Kentucky; Scott Lorp, of New 
1AM ynpe, of Wiscons sin; Joun A. McManon, of Ohio; G1 
of Pennsylvania; WituiaM A. WHEELER, of New York; and Gror 
of Massachusetts, be nd they are hereby. appointed managers on t 


s House to conduct the impeachment exhibited against William W. Bel 
knap, late Secretary of War of the United States 

Mr. WilEELER asked to be excused from service as a manager. 

His request wos granted, and on his motion the vacancy occasioned 


by his resignation was filled with the name of his colleague, Mr. 


| LAPHAM. 


At the request of Mr. Knorr the name of Mr. Lorp, of New York, 
was placed at the head of the list of managers. 

Mr. CiyMer offered the following resolutions; which were modi 
fied and adopted ; 

Resolve hat the; ; agreed to by this Hlonse to be exhibited in the name 


| of themselves and of he people of the United States against William W. Bel 


A bill 


Committee on t on at 


KNOTT also reported from the Committee on the Judiciary the 
ing bill: which was discussed and passed by a vote 


unst SO nays, &2 members of the House not votu 


otect Ww 


ill be so 


s4ined shall be so construed 


THURSDAY, March 30, 1876. 
Mr. KNOTT rose, he said, to make a 


privileged report. The Com- 
mittee on the Judiciary, having had under considerat:on the resolu- 
tion of the House directing them to pre pare and report artic les in su)p- 
port of the impeachment of William W. Belknap, late Secretary of 


War, for high crimes and misdemeanors in oflice, had directed him to 
report such articles and an accompanying resolution for the action of | 
the House He asked that the report be printed and recommitted, 
l call it up for action at a conveni- 


it hour on the day after the next. He presumed it would be unnec- 


and he gave notice that he 


sho 
os ry to occupy the tin of the House in readit y those lengthy arti- 
cles lie moved that they be printed for the use of the House and 
recommitted to the committee, 

greed to 

The report was as follows: 


The motion was a 


he Judiciary, having had under consideration the resolution | 


them to prepare and report articles in support of the im 
W. Belknap, late Secretary of War, for high crimes and 
pectfull ort the following articles and wcompanying 

on of the Hon , 
llowing articles be adopted and presented to the Senate, in 
maintenance and support of the impeachment for hi 
ottice of William W elknap, late Secretary of War 


h crimes and misdemeanors in | 


8 exhibited ¢ House of Representatives of the United States of America, in 
tnd of cliithe people of the United States of A 

be ate Secretary of War, in mainte 
impeachment against him for high crime 


rerica, against 
tnce and support of their 
sand misdemeanors while in said office. 


{These articles will be found on pages 2 and 3.] 


Resolved, That seven managers be appointed by ballot to conduct the impeach 


ment exhibited against William W. Belk p, late Secretary of War of the United 
States 


SATURDAY, April 1, 1876. 


Mr. Hunton, of Virginia, a member of the Committee on the Ju- | 
diciary, stated that the chairman of that committee, [Mr. KNort,] 
who was unavoidably detained from the House that day on the busi- 
ness of the House, had requested him to give notice he will call up 


the articles of impeachment of the late Secretary of War on Monday 
next immediately after the morning hour. 


ol 200 yeas |! 


in maintenance of their impeachment against him of 
vcanors in oflice be carried to the Senate by the managers 

saul lmpeacnment 
J ita message be sent to the Senate to inform them that this House 
ave appointed Mr. Scotr Lorp, of New York; Mr. J. Procror Kwyort, of Ken 
tucky; Mr. Wi am P. Lynpe, of Wisconsin; Mr. Joun A. McMauon, of Ohio 


Mr. Git 1 Jenks, of Pennsylvania; Mr. Ecenipcr G. Laruam, of New York 


and Mr. Geore Hioar, of Massachusetts, managers to conductthe impeachment 


I 
izainst William W. Belknap, late Secretary of War, and have directed the said 
anagers to carry to the Senate the articles agreed upon by this House to be ex 
ibited in maintenance of their impeachment against said William W. Belknap 
uid that the Clerk of the House do go with said message 


TWESDAY, April 4, 1876. 

Mr. WHEELER, Speaker pro tempore, directed that business would 
be suspended to receive a report from the managers on the part of the 
House of the impeachment of W. W. Belknap, late Secretary of War. 

The managers appointed by the House to conduct the impeach- 
ment of W. W. Belknap, late Secretary of War, appeared at the bar 
if the House, when 

Mr. Lorp said: Mr. Speaker, the managers of impeachment beg 
leave to report to the House that the articles of impeachment pre 
pared by the House of Representatives against William W. Belknap, 
late Secretary of War, have been exhibited and read to the Senate, 
and the presiding officer of that body stated to the managers that 
the Senate would take order in the premises, due notice of which 
would be given to the House of Representatives, 


MonpDAY, April 17, 1876. 


The following resolution was received from the Senate: 
In SENATE OF THE UNITED States, April 17, 1876 
Ordered, That the Secretary inform the House of Representatives that tho Sen 
ate is sitting in its Chamber and ready to proceed with the trial of the impeach 
ment of William W. Belknap, and that seats are provided for the accommodation 
of the members 

After discussion, the House voted, on motion of Mr. Hoar, of Mas- 
sachusetts, that it wonld at one o’clock precisely resolve itself into 
Committee of the Whole, and as such committee attend the trial of 
the Ex-Secretary of War in the Senate Chamber, accompanied by the 
Clerk and the Speaker. 

Accordingly (at one o’clock p.m. }the House, asin Committee of the 
Whole, preceded by its chairman, Mr. RANDALL, and accompanied by 
the Speaker and Clerk, followed the managers of the House to the Sen- 
ate Chamber. On the return of the Committee of the Whole, (at one 
o'clock and thirty-five minutes, ) te Speaker having resumed the chair, 

Mr. RANDALL made the following report : 

Mr. Speaker, the House as in Committee of the Whole, pursuant to 


| order, accompanied the managers on the part of the House to the Sen- 


ate to be present at the opening of the impeachment trial of William 
W. Belknap, late Secretary of War. 

Later in the day, a message was received from the Senate announc- 
ing that the Senate had adopted a resolution setting the time for the 
trial of William W. Belknap, Tate Secretary of War, upon articles of 
impeachment exhibited against him by the House of Representatives, 
and transmitted to the House a copy of the plea of the said Belknap. 

Mr. Hoan, one of the managers, asked unanimous consent that the 
communication from the Senate sitting as a court of impeachment 
and the copy of the plea of the Secretary of War be referred to the 
managers on the part of the House. There was no objection, and it 


| was so ordered, 
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Frmay, March 3, 1876. 


The following message was received from the House of Representa- 
tives at twelve o’clock and fifty-five minutes p. m., by the hands of 
Mr. GREEN ADAMS, its Chief Clerk: 

Mr. President, the House of Representatives has passed the follow- 
ing resolution : 


Resolved, That a committee of five members of this House be appointed and in- 
structed to proceed immediately to the bar of the Senate, and there impeach Will- 
iam W. Belknap, late Secretary of War, in the name of the House of 


demeanors while in office, and to inform that body that formal articles of impeach 


ment will in due time be presented, and to request the Senate to take such order in 
the premises as they may deem appropriate. 


And it has 

Ordered, That Messrs. Hiester Clymer of Pennsylvania, W. M. Ropprns of 
North Carolina, J. C. 8. BLackBuRN of Kentucky, L. K. Bass of New York, and 
Lorenzo DanForD of Ohio be the committee aforesaid. 

At one o’clock p. m. the Sergeant-at-Arms announced the committee 
from the House of Representatives, who appeared at the bar of the 
Senate. 

The committee advanced to the area in front of the Chair, when 

Mr. CLYMER said: Mr. President, in obedience to the order of the 
llouse of Representatives we appear before you, and in the name of the 
House of Representatives and of all the people of the United States 
of America, we do impeach William W. Belknap, late Secretary of War 
of the United States, of high crimes and misdemeanors while in office; 
aud we further inform the Senate that the House of Representatives 
will in due time exhibit articles of impeachment against him, and 
make good the same. And in their name we demand that the Senate 
shall take order for the appearance of the said William W. Belknap 
to answer said impeachment. 

The PRESIDENT pro tempore. Mr. Chairman and gentleman of the 
committee of the House of Representatives, the Senate will take order 
in the premises. 

The committee thereupon withdrew. 

Mr. EDMUNDS offered the following order; which was read: 


Ordered, That the =e of the House of Representatives relating to the im- 


peachment of William W lknap be referred to a select committee to consist of 
live Senators. 


Mr. EDMUNDS. Ioffer this order in accordance with the usual prec- 
edents. Proceeding upon the principle of the thing, I should think it 


PROCEEDINGS OF 'THE SENATE 


SITTING FOR 


HeTRIAL OF WILLIAM W. BELKNAP, 


LATE SECRETARY OF WAR, 


ARTICLES OF IMPEACHMENT EXHIBITED BY THE HOUSE OF REPRESENTATIVES. 


| bar of the Senate, impeached William W 


> 
tepresenta- | 
tives and of all the people of the United States of America, of high crimes and mis- make good the same; and likewise demanded that the Senate take order for the ap- 


sagen RENNES eee 


would be better to refer a message of this kind to some one of the stand- | 


ing committees of the Senate; but following the usual course in such 
cases, I have framed the order in this way. 

Mr. SAULSBURY. I should like to ask the Senator from Vermont 
whether that is the usual course ? 

Mr. EDMUNDS. Yes, sir; that is the usual course. 


The PRESIDENT pro tempore. The question is on agreeing to the 
resolution. 


The resolution was agreed to. 

By unanimous consent, the President pro tempore was authorized to 
appoint the committee; and Messrs. EpMuNDs, CONKLING, FRELING- 
HUYSEN, THURMAN, and STEVENSON were appointed. 





MonbDay, March 6, 1876. 
Mr. EDMUNDS. I am directed by the select committee to whom 
was referred the message of the House of Representatives respecting 
the impeachment of William W. Belknap to report a preamble and 





ON THE 


resolution, and I ask for their present consideration. This is a mere 
formality as the next step in the orderly progress of the affair, ac- 
cording to the precedents. 

The resolution was considered by unanimoans consent and agreed to, 
as follows: 

Whereas the House of Representatives on the 3d day of March, 1876, by five of 
its members, Messrs. CLYMER, Roppins, BLACKBURN, Bass, and DANFORD, at the 


Belknap, late Secretary of War, of high 
crimes and misdemeanors, and informed the Senate that the House of Representa 
tives will in due time exhibit particular articles of impeachment against him and 


a e of the said William W. Belknap to answer the said impeachment: There 
ore, 
Ordered, 'That the Senate will, according to its standing rules and orders in such 
cases provided, take per order thereon, (upon the presentation of articles of 
impeachment,) of which due notice shall be given to the House of Representatives. 
Ordered, That the Secretary acquaint the House of Representatives herewith. 


MonpDaAy, April 3, 1876. 


Mr. GrorGE M. ApAMs, Clerk of the House of Representatives, ap- 
peared at the bar of the Senate and said: 

Mr. President, I am directed to inform the Senate that the House of 
Representatives has passed the following resolutions: 


Resolved, That the articles agreed to by this House to be exhibited in the name 
of themselves and of all the people of the United States against William W. Bel 
knap, late Secretary of War. in maintenance of their impeachment against him of 
high crimes and misdemeanors in office be carried to the Senate by the managers 
appointed to conduct said impeachment 

Resolved, That a messaze be sent to the Senate to inform them that this House 
have appointed Mr. Scorr Lorv, of New York; Mr. J. Procror Kwyort, of Ken 
tucky; Mr. WILLIAM P. Lynpg, of Wisconsin; Mr. Jonn A. McManon, of Ohio; 
Mr. Georce A. JENKS, of Pennsylvania; Mr. Evsrtipcr G. Lariam, of New York; 
and Mr. Grorce F. Hoar, of Massachusetts, managers to conduct the impeachment 
against William W. Belknap, late Secretary of War, and bave directed the said 
managers to carry to the Senate the articles agreed upon by this House to* be ex 
hibited in maintenance of their impeachment against said William W. Belknap, 
and that the Clerk of the House do go with said message. 


The PRESIDENT pro tempore. The Secretary will inform the House 
of Representatives that the Senate will receive the managers for the 
purpose of exhibiting articles of impeachment agreeably to notice 
received. 

The Clerk of the House thereupon withdrew. 


TUESDAY, April 4, 1876. 

The managers of the impeachment on the part of the House of Rep- 
resentatives appeared at the bar (at one o’clock and twenty-five min- 
utes p.m.) and their presence was announced by the Sergeant-at- 
Arms. 

The PRESIDENT pro tempore. The managers on the part of the 
House of Representatives are admitted and the Sergeant-at-Arms will 
conduct them to seats provided for them within the bar of the Senate. 

The managers were thereupon escorted by the Sergeant-at-Arms of 
the Senate to the seats assigned to them in the area in front of the 
Chair. 

Mr. Manager LORD. Mr. President, the managers on the part 
of the House of Representatives are ready to exhibit on the part of 
the House articles of impeachment against William W. Belknap, late 
Secretary of War. 


wom 


PR ak OR VTE OE om « 


TRIAL OF WILLIAM W. BELKNAP. 





The PRESIDENT pi ] The Sergeant-at-Arms will make 


} 
proc lamation 
' 


The SERGEANT-AT-ARMs. Hear ye! hear ye! hear ye! All per 
sons are commanded to keep silence, on pain of imprisonment, while 
the House of Representatives is exhibiting to the Senate of the United 
States articles of impeachment against William W. Belknap, late 
Secretary of War 


Mr. Manager LORD rose and read the articles of impeachment, as 


follows: 


Articles ed by TTouse of Representatives of the United States of America in 
the name f themselves and of all the people of the United States of America, against 
William W. Belknap, late Secretary of War, in maintenance and support of their 
impeachment against him fur high ervmes and misdemeanors while in said office 


ARTICLE I 


it William W. Belknap, while he was in office as Secretary of Warof the United 

America, to wit, on the 8th day of October, 1570, had the power and au 

ler the laws of the United States, as Secretary of War as aforesaid, to 

m to maintain a trading establishment at Fort Sill, a military post 

at said Belknap, as Secretary of War as aforesaid, on the 

promised to appoint one Caleb P. Marsh to maintain said 

rading g iment at said military post; that thereafter, to wit, on the day and 

ear aforesaid, the said Caleb P. Marsh and one John 8S. Evans entered into an 

rocment in writing substantially as follows, to wit 

ticles of ag nent made and ent ered into this &th day of October, A. TD. 1870 

by and between John S. Evans, of Fort Sill, Indian Terntory, United States of 

America, of the first part, and Caleb P. Marsh, of No. 51 West Thirty-tifth 

street, of the city, county, and State of New York, of the second part, witnesseth 

Whereas the said Caleb P. Marsh has received from General William W. Bel 

knap, Secretary of War of the United States, the appointment of post-trader at 

Fort Sill aforesaid; and whereas the name of said John S. Evans is to be filled into 

the commission of appointment of said post-trader at Fort Sill aforesaid, by per 

mn on and at the instance and request of said Caleb P. Marsh, and for the pur 

pose of carrying out the termsof this agreement; and whereas said John S. Evans 

isto held said position of post-trader as aforesaid solely as the appointee of said 
Caleb P. Marsh, and for the purposes hereinafter stated 

Now, therefore, said John S. Evans, in consideration of said appointment and 

the sum of $1 to him in hand paid by said Caleb P. Marsh, the receipt of which is 

hereby acknowledged, hereby covenants and agrees to pay to said Caleb P. Marsh 

the sum of $12,000 annually, payable quarterly in advance, in the city of New York 

aforesaid iid sum to be so payable during the first year of this agreement abso 

lntely and under all circumstances, anything hereinafter contained to the contrary 


notwithstanding; and thereafter said sum shall be so payable, unless increased or | 


reduced in amount, inaceordance with the subsequent provisions of this agreement 


In consideration of the premises, it is mutually agreed between the parties 
aforesaid as follo namely 


Firat. This ag ment is made on the basis of seven cavalry companies of the 


United States Army, which are now stationed at Fort Sill aforesaid 

Second. If at the end of the first yearof this agreement the forces of the United 
States Army stationed at Fort Sill aforesaid shall be increased or diminished not 
to exceed one hundred men, then this agreement shall remain in full foree and un 
changed for the next year. If, however, the said forces shall be increased or dimin 


ished beyond the number of one hundred men, then the amount to be paid under 


this agres nt by said John S. Evans to said Ca 


b P. Marsh shall be increased or 
reduced in accordance therewith and in prope 


r proportion thereto. The above rul 
laid down for the continuation of this agreement at the close of the first year thereof 
shall be applied at the close of each succeeding year so long as this agreement shall 
remain in force and effect 

rhird. This agreement shall remain in force and effect so long as said Caleb P 
Marsh shall hold or control, directly or indirectly, the appointment and position of 
post-trader at Fort Sill aforesaid 

Fourth, This agreement shall take effect from the date and day the Secretary of 
War aforesaid shall sign the commission of post-trader at Fort Sill aforesaid, said 
commission to be issued to said John 8S. Evans at the instance and request of said 
Caleb P Marsh, and solely for the purpose of carrying out the provisionsof this 
agreement 

Fifth. Exception is hereby made in regard to the first quarterly payment under 
this agreement, it being agreed and understood that the same may be paid at any 
time within the next thirty days after the said Secretary of War shall sign the 
aforesaid c omission of post-trader at Fort Sill 

Sixth. Said Caleb P. Marsh is at all times, at the request of said John S. Evans, 
to use any proper influence he may have with said Secretary of War for the pro- 
tection of said Jobn S. Evans while in the discharge of his legitimate duties in the 
conduct of the business as post-trader at Fort Sill aforesaid 

Seventh. Said John S. Evans is to conduct the said business of post-trader at 
Fort SH1 aforesaid solely on his own responsibility and in his own name, it being 
expressly agreed and understood that said Caleb P. Marsh shall assume no liability 
in the premises whatever 

Righth. And it is expressly understood and agreed that the stipulations and 
covenants aforesaid are to apply to and bind the heirs, executors, and administra 
tors of the respective parties 

In witness whereof the parties to these presents have hereunto set their hands 
and seals, the day and year first above written. 

‘JOHN S. EVANS. [skaL.] 
“OC. P. MARSH. [SRAL.] 
‘Signed, sealed, and delivered in presence of — 
} T. BARTLETT 


thereafter, to wit, on the 10th day of October, 1870, said Belknap, as Sec 

\\ wesaid, did, at the instance and request of said Marsh, at the city 

' in the District of Columbia, appoint said John S. Evans to main 

said trading establishment at Fort Sill, the military post aforesaid, and im con 
ileration of said appointment of said Evans, so made by bim as Secretary of War 
sioresaid, the said Belknap did, on or about the 2d day of November, 1870, un 

lly and corruptly receive from said Caleb P. Marsh the sum of $1,500, and that 

ers times thereafter, to wit, on or about the 17th day of January, 1871, and 
rabout the end of each three months during the term of one whole year, the 
said William W. Belknap, while still in office as Secretaryof War as aforesaid, did 
unlawfully receive from said Caleb P. Marsh like sums of $1,500, in consideration 
of the appointment of the said John S. Evans by him, the said Belknap, as Secre 
tary of War as aforesaid, and in consideration of his permitting said Evans to con 
tinue to maintain the said trading establishment at said military post during that 
time; whereby the said William W. Belknap, who was then Secretary of War as 

aforesaid, was guilty of high crimes and misdemeanors in office 


Articie II 
That said William W. Belknap, while he was in office as Secretary of War of the 
United States of America, did, at the city of Washington, in the District of Co- 


lumbia, on the 4th day of November, 1873, willfully, corruptly, and unlawfully 
take and receive from one Caleb P. Marsh the sum of $1,500, in consideration that 


he would cortinue to permit one John S, Evans to maintain a trading establishment 
at Fort Sill, a military post of the United States, which said establishment said 
Belknap, as Secretary of War aa aforesaid, was authorized by law to permit to be 
maintained at said military post. and which the said Evans had been before that 
time appointed by said Belknap to maintain ; and that said Be Iknap as Secretary of 
War as aforesaid, for said consideration, did corruptly permit the said Evans to 
continue to maintain the said trading establishment at said military post. And so 
the said Belknap was thereby guilty, while he was Secretary of War, of a high 
misdemeanor in his said oftice 


Articce IIT. 


That said William W. Belknap was Secretary of War of the United States of 
America before and during the month of October, 1870, and continued in office as 
such Secretary of War until the 2d day of March, 1876; that as Secretary of War 
as aforesaid said Belknap had authority, under the laws of the United States, to 
appoint « person to maintain a trading establishment at Fort Sill, a military post 
of the United States, not in the vicinity of any city or town; that on the 10th day 
of October, 1°70, said Belknap, as Secretary ot Waras aforesaid, did, at the city of 
Washington, in the District of Columbia, appoint one John S. Evans to maintain 
suid trading establishment at said military post; and that said John S. Evans, by 
virtue of said appointment, has since, till the 2d day of March, 1876, maintained a 
trading establishment at said military post, and that said Evans. on the &th day of 
October, 1570, before he was se appointed to maintain said trading establishment 
as aforesaid, aud in order to procure said appointmentand to be continued therein, 
agreed with one Caleb P. Marsh that, in consideration that said Belknap would 
appoint him, the said Evans, to maintain said trading establishment at said mili 
tary post, at the instance and request of said Marsh, he, the said Evans, would pay 
to him a larze sum of money, quarterly, in advance, from the date of his said-ap- 
pointment by said Belknap, to wit, $12,000 during the year immediately following 
the 10th day of October, 1-70, and other large sums of money, quarterly, during each 
year that he, the said Evans, should be permitted by said Belknap to maintain said 
trading establishment at said post; that said Evans did pay to said Marsh said sum 
of money quarterly during each yearafter his said appointment, until the month of 
December, 1°75, when the last of said payments was made ; that said Marsh, upon 
the receipt of each of said payments, paid one-half thereof to him, the said Belknap. 
Yet the said Belknap, well knowing these facts, and having the power to remove 
said Evans from said position at any time, and to appoint some other person to 
maintain said trading establishment, but criminally disregarding his duty as Sec 
retary of War, and basely prostituting his high office to bis lust for private gain, 
did unlawfully and corruptly continue said Evans in said position and permit him 
to maintain said establishment at said military post during all of said time, to the 
great injury and damage of the officers and soldiers of the Army of the United 
States stationed at said post, as well as of emigrants, freighters, and other citizens 
of the United States, against public policy, and to the great disgrace and detriment 
of the publie service 

W hereby the said William W. Belknap was, as Secretary of War as aforesaid, 
guilty of high crimes and misdemeanors in office. 


ARTICLE IV, 

That said William W. Belknap, while he was in office and acting as Secretary of 
War of the United States of America, did, on the 10th day of October, 1270, in the 
exercise of the power and authority vested in him as Secretary of War as aforesaid 
by law, appoint one John S. Evans to ».aintain a trading establishment at Fort Sill, 
a military post of the United States, and he, the said Belknap, did receive, from onc 
Caleb P. Marsh, large sums of money for and in consideration of his having so ap 
pointed said John S. Evans to maintain said trading establishment at said military 
post, and for continuing him therein, whereby he has been guilty of high crimes 
and misdemeanors in his said oilice 

Specification 1.—On or about the 2d day of November, 1870, said William W. Bi 
knap. while Secretary of War as aforesaid, did receive from Caleb P. Marsh $1,500 
in consideration of bis having appointed said John S. Evans to maintain a trading 
establishment at Fort Sill aforesaid, and for continuing him therein. 

Specifiection 2.—On or about the 17th day of January, 1871, the said William W 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
#1,500, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and for continuing him therein. 

Specification 3.—On or about the 18thday of April, 1871, the said William W 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,590, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 4.—On or about the 23thday of July, 1871, the said William W. 
Belknap, while Seeretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein 

Specification 5.—On or about the L0th day of November, 1871, the said William W. 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 


| trading establishment at Fort Sill aforesaid, and continuing him therein. 


Specijicat on 6 —On or about the 15th day of January, 1872, the said William W. 
Belknap, while Secretary of Waras aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maindain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 7.—On or about the 13:h day of June, 1872, the said William W. Bel- 
knap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his havinz appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 8.—On or about the 22d day of November, 1872, the said William W 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 9.—On or about the 28th day of April, 1873, the said William W. Bel 
knap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,009, in consideration of his having appointed suid John S. Evans to maintain a 
trading establishment at Fort Sill atoresaid, and continuing him therein. 

Specification 10.—On or about the lth day of June, 1-73, the said William W 


| Belknap, while Secretary of War asaforesaid, did receive from said Caleb P. Marsh 


$1,700, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 
Specification 11.—On or about the 4th day of November, 1873, the said William 
W. Belknap, while Secretary of War as aforesaid, did receive from said Caleb P 
Marsh $1,500, in consideration of his having appointed said John S. Evans to main- 
tain a trading establishment at Fort Sill aforesaid. and continuing him therein. 
Specification 12.—On or about the 22d day of January, 1874, the said William W 
telknap, while Secretary of Waras aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said Johu S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein 
Speevjication 13.—On or about the 10th day of April, 1874, the said William W. 
Beiknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his havin, appointed said John S. Evans to maintain a 


| trading establishment at Fort Sill aforesaid, and continuing him therein. 


Specification 14.~On or about the 9:h day of October, 1874, the said Willian W 
Belknap, while Secretary of Waras aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John 8S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 
































































































































































































Specification 15.—On or about the 24th day of May, 1875, the said William W. 
Pelknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John 8S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing bim therein 

Specification 16.—On ot about the i7thday of November, 1875, the said William 
W. Belknap, while Secretary of War as aforesaid, did receive from said Caleb P 
Marsh $1,500, in consideration of his having appointed said John S, Evans to main 
tain a trading establishment at Fort Sill aforesaid, and continuing him therein. 

Specification 17.—On or about the 15th day of January, 1876, the said William W 
Belknap while Secretary of Waras aforesaid, did receive from said Caleb P. Marsh 
$750. in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 


ARTICLE V. 


That one John S. Evans was, on the 10th day of October, in the year 1870, ap- 
pointed by the said Belknap to maintain a trading establishment at Fort Sill, a 
military post on the frontier, not in the vicinity of any city or town, and said Bel 
knap did, from that day continuously to the 2d day of March, 1876, permit said 
Evans to maintain the same; and said Belknap was induced to make said appoint 
ment by the influence and request of one Caleb P. Marsh ; and said Evans paid to 
said Marsh, in consideration of such influence and request and in consideration 
that he should thereby induce said Belknap to make said appointment, divers large 
sums of money at various times, amounting to about $12,000 a year from the date 
of said appointment to the 25th day of March, 1872, and to about $6,090 a year there- 
after until the 2d day of March, 1876, all which said Belknap well knew; yet said 
Belkvap did, in consideration that be would permit said Evans to continue to main 
tain said trading establishment and in order that said payments might continue 
and be made by said Evans to said Marsh as aforesaid, corruptly receive from said 
Marsh, either to his, the said Belknap’s, own use or to be paid over to the wife of 
said Belknap, divers large sums of money at various times, namely: the sum of 
$1,500 on or about the 2d day of November, 1870; the sum of $1,500 on or about the 
17th day of January, 1871; the sum of $1,500 on or about the 1sth day of April, 1871; 
the sum of $1,500 on or about the 25th day of July, 1871; the sum of $1,500 on or 
about the 10th day of November, 1871; the sum of $1.500 on or about the 15th day 
of January, 1872; the sum of $1,500 on or about the 13th day of June, 1872; the sum 
of $1,500 on or about the 22d day of November, 1872; the sum of $1,000 on or about 
the 28th day of April, 1873; the sum of $1,700 on or about the 16th day of June 
1273; the sum of $1,500 on or about the 4th day of November, 1873; the sum of 
$1,500 on or about the 22d day of January, 1874; the sui of $1,500 on or about the LOth 
day of April, 1874; the sum of $1,500 on or about the 9th day of October, 1874; the | 
sum of $1,500 on or about the 24th day of May, 1875; the sum of $1,500 on or about 
the 17th day of November, 1875; the sum of $750 on or about the 15th day of Jann- 
ary, 1876; all of which acts and doings were while the said Belknap was Secretary 
of War of the United States, as aforesaid, and were a high misdemeanor in said 
ottice. 

And the House of Representatives by protestation, saving to themselves the lib- 
erty of exhibiting at any time hereafter any further articles of accusation or im- 
wachment against the said William W. Belknap, late Secretary of War of the 
| nited States, and also of replying to his answers which he shall make unto the 
articles herein preferred against him, and of offering proof to the same and every 
part thereof, and to all cad every other article, accusation, or impeachment which 
shall be exhibited by them, as the case shall require, dodemand that the said Will- 
iam W. Belknap may be put to answer the high crimes and misdemeanors in office 
herein charged against him, and that such proceedings, examinations, trials, and 
judgments may be thereupon had and given as may be agreeable to law and justice. 


The PRESIDENT pro tempore. The Chair informs the managers 
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that the Senate will take proper order on the subject of the impeach- 
ment, of which due notice shall be given to the House of Representa- 
tives. 

The managers thereupon withdrew. 

On motion of Mr. EDMUNDS, it was 


Ordered, That the articles of impeachment presented this day by the House of 
Representatives be printed for the use of the Senate. 


WEDNESDAY, April 5, 1876. 


Mr. EDMUNDS. I wish to ask the attention of the Senate to a 
matter which I, after consultation with as many Senators as I could 
find, think it necessary to bring to the notice of the Senate respect- 
ing the matter of the impeachment to-day. 


The third rule of the | 


Senate in regard to impeachments provides that on this day at one | 


o’clock— 

The presiding officer shall administer the oath hereinafter provided to the mem- 
bers of the Senate then present, and to the other members of the Senate as they 
shall appear, whose duty it shall be to take the same. 


But on examination we are unable to find any statute of the United 


States which authorizes the President of the Senate or the presiding | 
The | 


officer to administer this oath. It stands upon the rule alone. 
language of the statute about the authority of the presiding officer 
is that, when Senators appear to take their seats upon an election to 


this body, we presiding officer shall swear them in, and any Senator | 


may administer a similar oath to the Vice-President, the President of 
the Senate, when he appears; and there the statute stops except in 
respect of witnesses “a are by law to be sworn by the President of 
the Senate. 

In this state of difficulty and in the very grave doubt, at least, 
that in the minds of all the gentlemen whom I have been able to con- 
sult there is about this being a constitutional compliance with that 
requirement which obliges us to be under oath, (which, of course, im- 
plies a legal and binding oath,) we have thought it best for this occa- 





sion, until provision can be made by law, to submit to the Senate a 


proposition that the Chief Justice of the United States be invited to 
attend at one o’clock to-day to administer these oaths, there being no 
question about hig authority to do so. Therefore, Mr. President, I 
ask unanimous consent that this portion of Rule 3 which I have read, 
respecting the administration of the oath by the presiding officer, 
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shall be suspended for this day; and if that be unanimously agreed 
to, as of course it requires unanimous consent to suspend this rule, I 
shall then offer an order which will accomplish the next step in the 
matter. 

The PRESIDENT pro tempore. The Senate has heard the proposi- 
tion of the Senator from Vermont, that so mich of the rule as per- 
tains to the swearing in of the Senators by the presiding officer be 
suspended for to-day. Is there objection? [A pause.] The Chair 
hears none. The order is unanimously made. 

Mr. EDMUNDS. I now offer the following order: 

Ordered, That a committee of two Senators be appointed by the Chair to wait 
upon the Chief Justice of the United States and invite him to attend in the Senate 
Chamber at one o'clock p. m. this day to administer to Senators the oath required 
by the Censtitution in the matter of the impeachment of William W. Belknap, late 
Secretary of War. 

Mr. INGALLS. Can the Senator from Vermont inform us if the 
authority of the Chief Justice is statutory to administer oaths in cases 
of impeachment ? 

Mr. EDMUNDS. No, sir; not to administer oaths in cases of im- 
peachment; but there is a general authority given the judges of the 
courts of the United States to administer any oath that it is lawful 
for any person to take, to swear persons upon affidavits, or swear any 
body into office, or administer any other oath in the course of proceed- 
ings, as we understand the law. 

Mr. HAMLIN. I desire to inquire of the Senator from Vermont if 
he knows certainly that it will be within the power of the Chief Jus- 
tice to attend, and if not, I suggest whether it would not be well to 
make his resolution in the alternative, in case the Chief Justice should 
not be able to attend, then some associate justice. 

Mr. EDMUNDS. I think that may be very well, and I will modify 


| the resolution by adding, “‘ or, in case of his inability to attend, any 


one of the associate justices.” 

While that correction is being made we propose, as is suggested by 
the Senator from Ohio, [Mr. THURMAN, ] to introduce a bill presently 
to provide for cases of this character, and also to provide, as probably 
we ought, (although that would be a matter for consideration.) an 
authority to the Secretary or the Chief Clerk to administer oaths to 
witnesses, which by statute does not now exist, though that has 
usually been practiced; but it is certainly not authorized by law, so 
far as can be discovered. 

Mr. BOGY. I could not very distinctly hear what the Senator from 
Vermont said; therefore I am a little at a loss, and would like to 
know the reason why the presiding officer cannot administer the 
oaths required on this occasion. 

Mr. EDMUNDS. The reason I stated was that, as we understand 
it, in order to make an oath a lawful oath, it must be administered 
by some person authorized by law to administer oaths, and there is 
no law that can be discovered which confers that authority, the pres- 
ent law merely conferring it upon the presiding officer in the case of 
the first appearance of Senators when elected. 

Mr. BOGY. The difficulty was that I had not heard the Senator 
from Vermont distinctly. 

Mr. WRIGHT. I ask to have the resolution reported as modified. 

The PRESIDENT pro tempore. The resolution will be reported. 

The Chief Clerk read as follows: 

Ordered, That a committee of two Senators be appointed by the Chair to wait 
upon the Chief Justice of the United States and invite him to attend in the Senate 
Chamber at one o'clock p. m, this day, or, in case of his inability to attend, any 
one of the associate justices. 

The PRESIDENT pro tempore. 
resolution. 

The resolution was agreed to. 

The PRESIDENT pro tempore. The Chair appoints the Senator 
from Vermont [Mr. E>DMUNDs] and the Senator from Ohio [Mr. Tuur- 
MAN ] as the committee. 


The question is on agreeing to the 


The Chief Justice of the United States, Hon. Morrison R. Waite, 
subsequently entered the Senate Chamber, escorted by Messrs. Ep- 
MUNDS and THURMAN, the committee appointed for the purpose. 

The PRESIDENT pro tempore. The hour of one o’clock having ar- 
rived, the Senate, according to its rule, will now proceed to the con- 
sideration of the articles of impeachment exhibited by the House of 
Representatives against William W. Belknap, late Secretary of War. 
The Chief Justice will take the seat provided for him at the right of 
the Chair. 

The Chief Justice took a seat by the side of the President pro tem- 
pore of the Senate. 

The PRESIDENT pro tempore. The Senate will give attention 
while the constitutional oath is being administered. 

The Chief Justice administered the oath to the President pro tem- 
pore, as follows: 

You do solemnly swear that in all things appertaining to the trial of the impeach- 
ment of William W. Belknap, :ate Secretary of War, now pending. you will doim 
partial justice according to the Constitution and laws: So help you God. 

The PRESIDENT pro tempore. The Seeretary will now call the roll 
of Senators alphabetically in groups of six, and Senators as they are 
so called will advance to the desk and take the oath. 

Mr. MORTON. If there be no objection on the part of any Senator, 


I suggest that all the Senators be sworn at once, standing in their 
It will save time and some trouble, 


places. I see no objection to that. 
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The PRESIDENT pro tempore 
of the Senator from Indiana? 

Mr. THURMAN There may 
are sworn if we proceed in that way. 
the pre eck nt he rm tofore established. 

Mr. MORTON. Very well. 

The Secretary pro« ceeded to call the roll alphabetically, and the 
Chief Justice administered the oath to Senators ANTHONY, BAYARD, 
Bocy,. Booru, BoUTWELL, Bruce, CAMERON of Pennsylvania, CAM- 
ERON of Wisconsin, CLAYTON, COCKRELL, Cooper, CRAGIN, Davis, 
DAWES. DorsEY, EATON, EDMUNDS, FRELINGHUYSEN,GORDON, HAMIL- 
ron. HAMLIN. HARVEY, Hrrcencock, INGALLS, JONES of Florida, KELLY, 
KERNAN. Key, LOGAN, McCREERY, MCDONALD, MCMILLAN, MAXEY, 
Merrion, MircueLt, Morritt of Vermont, Morron, NoRwoop, 
OGLESBY. PADDOCK, RANDOLPH, SARGENT, SAULSBURY, SHARON SHER- 
MAN. SPENCER, STEVENSON, THURMAN, WALLACE, WEST, WHYTE, 
WINDoOM, WITHERS, and WRIGHT. 

Che PRESIDENT pro tempore. The absentees on the call will now 
be called, so that in case they have entered the Chamber since the 
oath has been administered they may come forward. 

Ibe Chief Clerk called the names of the absentees,as follows: 
Messrs. ALCORN, ALLISON, BURNSIDE, CAPERTON, CHRISTIANCY, CONK- 
LING, CONOVER, DENNIS, ENGLISH, GOLDTHWAITE, HOWE, JOHNSTON, 
Jones of Nevada, MorriLy of Maine, PATTERSON, RANSOM, ROBERT- 
SON, and WADLEIGH. 

Che Chief Justice thereupon withdrew from the Senate Chamber, 
escorted by Messrs. EDMUNDs and THURMAN 

Mr. FRELINGHUYSEN. Mr. President, 1 offer the following order, 
and ask for its present consideration ; 


Is there objection to the proposition 


be some doubt about verifying who 
I think we had better follow 


Ordered, That the Secretary notify the House of Representatives that the Senate 
ed for the trial of articles of impeachment against William W. Bel 


tary of War, and is ready to receive the managt rs on the part of the 


is how organ 


knap, late 
House at its bar 


The order was agreed to. 

At one o’clock and forty minutes p.m. the managers of the im- 
peachinent on the part of the House of Representatives appeared at 
the bar and their presence was announced by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will conduct 


the managers to the seats provided for them within the bar of the 


Senate. 


the space in front of the Secretary's desk. 

Phe PRESLDENT pro tempore. 
now organized for the trial of the impeachment of William W. Bel- 
knap, late Secretary of War. 

Mr. Manager LORD rose and said: Mr. President, we pray for the 
issuing of process agaiust William W. Belknap, late Secretary of War, 
on the articles hitherto presented. 

Mr. EDMUNDS. Mr. President, I offer the following order: 


Ordered, That a summons be issued, as required by the rules of procedure and 
wractice in the Senate when sitting for the trial of impeachment, to William W 
io iknap, returnable on Monday, the 17th day of tho present month, at one o'clock 
in the afternoon 


The PRESIDENT pro tempore put the question on the proposed 
order, and it was agreed to. 

Mr. Manager LORD. That is satisfactory to the managers. 

The managers thereupon withdrew. 

Mr. STEVENSON. If there is no further business I move that the 
court adjourn 

Mr. EDMUNDS. Ido not think that is precisely the proper motion 
to make under the rules. I think we ought to adjourn until the day 
at which the summons is returnable; and therefore-— 

Mr. STEVENSON. 


whether the counsel of General Belknap are satisfied with the period 
of time fixed for his appearance ? 


Mr. EDMUNDS. I donot understand the Senator. 

Mr. STEVENSON. I desire to know whether there has been any 
conference with General Belknap’s counsel to learn whether the period 
fixed for his appearance is ample enough to meet with their wishes. 

Mr. EDMUNDS. I am not anthorized to speak for anybody but 
inyself. Speaking for myself, I say, as a Senator sitting on this trial 
and asa judge, that I have not had and do not expect to have any 
conference with the counsel of General Belknap; but I have pro- 
posed this period of time as a reasonable and suitable one. Of course, 
when he appears, if he needs further time he will apply for it. 

Mr. STEVENSON. Mr. President, I did not suppose there was any 
impropriety in the question, nor did I suppose that there was any- 
thing that could be implied by the question; but certainly a good 


the managers, if they think proper, before the time is fixed, having 
a friendly interview with the counsel of General Belknap as to what 
would be a proper time, If we adjourn now until Monday week, and 
then ten days more should be asked, we shall lose that much time, 
which it seems to me might be avoided by some conference with the 
counsel of General Belknap. That was the only reason | made the 
suggestion 


Mr. EDMUNDS. Iam sure the Senator ought not to have under- 


stood me as intending to reflect on the propriety of his question, but | 


only as stating my own view of what it would be proper for me to 


| mont to what lam about te state. 


Gentlemen managers, the Senate is | 


do under the cireumstances. I move that the Senate sitting for this 
trial adjourn until the 17th instant. 

Mr. BOGY. Before the motion to adjourn is put I should like to 
make au inquiry; and I call the attention of the Senator from Ver- 
I see by the twenty-fourth rule 
that the summons has to be returned to the Senate or to the court at 
twelve o’clock and thirty minutes p. m.; and this order speaks of one 
o'clock. 

The PRESIDENT pro tempore. 
the time. 

Mr. EDMUNDS. The Senator has turned to a form, and that form 
happens to say twelve o’clock and thirty minutes, but the Senate has 
ordered, changing that form which I thought it was convenient to do, 
and as it was merely a form I did not suppose it was necessary to make 
a separate motion on that subject to make the form say “one o’clock,” 
in order that the necessary preliminaries from half-past twelve, usual 
on such occasions, might take place beforehand. 

Mr. BOGY. That may be; I speak on this subject with very great 


The motion to adjourn does not fix 


| modesty, for I really know nothing about it; but, nevertheless, the 
forms being given in the rules, I am of the opinion that they are a part 


of the rules, and unless a very good reason can be given why the 
forms should be departed from, it may be that the very first step we 
take in this proceeding may possibly be wrong. The form is given in 
a joint rule, andi t would be a very easy thing to conform to that form 
which appears to be a part of that joint rule as adopted for this spe- 
cilie purpose. 

Mr. EDMUNDS. It is not a joint rule, but arule of the Senate. It 
is a form of the Senate rather than a rule. 

Mr. BOGY. It is a Senate rule, nevertheless; and why not con- 
form to the rule ? 

Mr. EDMUNDS. It would have been very well to have made that 
snugyestion before the order of the Senate had been adopted fixing the 
hour of one o’clock as the moment at which this accused person should 
appear. But if the Senate has adopted an order which is contrary to 
a form which it had previously adopted, I take it that the adoption 
of this order wust, for the time being, override the form of the writ 
of summons fixing a different hour. 

Mr. BOGY. I would suggest to the Senator is it not a rule? 
form makes it arule. Is it not so? 

Mr. EDMUNDS. Suppose that to be so, if the Senate, without ob- 


The 


rhe managers were conducted to the seats assigned them within | jection, orders that a particular moment named in the rule shall be 


for a particular occasion changed to another moment, I take it that 
order making the change would be binding nevertheless. Certainly 
the Senate, in the presence of the managers, has ordered that this 
summons shall issue for this person to appear on the 17th instant, at 
the hour of one o’clock in the afternoon, which is, to be sure, a half 
hour later than the form of the summons names. So the present 


| order of the Senate is that the summons go in that way; and until 
| that order is roversed, I take it, it will bind the President of the 
| Senate and the executive officers to follow it. 


The PRESIDENT pro tempore. The Senator from Vermont moves 


| that the Senate sitting for the trial of the impeachment adjourn un- 
| til the 17th instant. 


Mr. BOGY. The suggestion I have made has not been disposed of. 
Perhaps there is nothing that the court can dispose of. Nevertheless 
it does seem to me that the form is a rule, a rule prescribed by the 
Senate for the government of the Senate when it sits asa court. This 
body in its capacity of a court has changed that rule. It may be al- 
together proper; Lam not clear that it is proper. If there could be 
any way by which we could retrace our steps and conform to what 
appears to me to be a rule, because it is a form prescribed by the Sen- 
ate as a Senate for the government of this court as a court of impeach- 


|} ment, and which we asa court perhaps cannot well change, it is a 
I should like to ask the Senator from Vermont | 


subject worthy of being considered, and I suggest that the matter be 
more thoroughly investigated. 
Mr. EDMUNDS. Mr. President, I think it right to say to my friend 


| from Missouri that so far from our inability to change the forms of 


procedure sitting as a court, as the expression is, when the late Chief 
Justice of the United States appeared, these rales having been adopted 


| by the Senate before he did appear to preside at the trial of Mr. 


Johnson, the President of the United States, he thought, and sub- 


| mitted to the Senate that it ought to adopt these rules while we were 
| sitting as a court, inasmuch as its composition was such that a new 


element was introduced into it on that oceasion. And accordingly 
the Senate sitting as a court, or sitting for the trial of the impeach- 
ment, which is the same thing, adopted over again these rules as part 
of its orders. So I think there can be no question, judging from the 
previous consideration given to the subject, that it is perfectly com- 


| petent for us to change or to modify these forms by any order that 
«eal of time may be saved to the Senate, and I see no impropriety in | 


we choose to make sitting as a court. That was the general opinion 
at that tume. Although it was thought by many Senators that it was 
quite unnecessary to adopt them over again merely because the Chief 
Justice, a new element, had come in, yet everybody agreed that it 
was competent to do it; and, out of respect to his wishes, it was done. 

Mr. SHERMAN. If I understand it, the Senate have only tixed one 
o'clock as the hour for the return of the process. It seems to me we 
ought to adjourn until half past twelve o’clock, with a view to mak- 
ing the necessary pre iminaries before that. 

Mr. EDMUNDS. Certainly, that is the time the rule provides we 


| shall meet. 
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Mr. SHERMAN. I do not see that there is any difficulty. The 
summons calls on General Belknap to appear at one o’clock. That is 
not at all inconsistent with the rule; but the court is to convene at 
half past twelve o’clock for the purpose of making preliminary or- 
ders and arrangements. The action of the Senate thus far is in per- 
fect harmony with the rules. 

Mr. BAYARD. All that I have to guide my mind is the rules of 
the Senate on the subject. Looking at them, it seems to me that the 
suggestion of the Senator from Missouri is entitled to a great deal of 


consideration. Rule 7 provides that— 


The presiding officer of the Senate shall direct all necessary preparations in the 
Senate Chamber, and the presiding officer on the trial shall direct all the forms of 
proceedings while the Senate are sitting for the purpose of trying an impeachment 
and all forms during the trial not otherwise specially provided for. 

There is in the twenty-fourth rule a special provision, according to 
my understanding, of the form of the summons to be served upon the 
party impeached, and that form requires the impeached party— 

To be and appear before the Senate of the United States of America, at their 
Chamber in the city of Washington, on the —— day of , at twelve o'clock and 
thirty minutes after noon, then and there to answer to the said articles of impeach- 
ment, &c. 

By Rule 9 it is provided that— 

At twelve o'clock and thirty minutes after noon of the day appointed for the re- 
turn of the summons against the person impeached, the legislative and executive 
business of the Senate shall be suspended, and the Secretary of the Senate shall ad- 
minister an oath to the returning officer in the form following. 

Then follows the form prescribed for the returning officer. The 
tenth rule provides that— 

The person impeached shall then be called to appear and answer the articles of 
impeachment against him. If he appear, or any person for him, the appearance 
shall be recorded, stating particularly if by himself, or by agent or attorney, nam 
ing the person appearing, and the capacity in which he appears. 

It seems to me, with all due respect for the superior experience of 
those who have heretofore sat in business of this kind, that the lan- 
guage of the rules is directory, and I cannot imagine any inconven- 
ience or ill to follow from our following their language with precis- 
ion. If the Senate has, from inadvertence or from any other cause, 
fixed a time for the appearance contrary to that prescribed by the 
form contained in Rule 24, it seems to me that it is erring upon the 
side of caution if it follows the rule by amending the order lately 
made, Isee no possible objection to the amendment of the order, 
and if it be fixed at twelve o’clock and thirty minutes of the after- 
noon of the day named for the return of the writ, then it will be in 
precise accordance with the form prescribed in Rule 24 and also in 
accordance with Rules 9 and 10, which fix the time of the return of 
that writ for the swearing of the officer as to the true service of the 
process and of the appearance of the party, either in person or by 
attorney. I think it is just possible that there might be a technical 
objection made to the hour and minute of the return of this service. 
It may not be one of substance; but even if of form, if it be neces- 
sary for the Senate then to pass upon it, certainly the necessity for 
passing upon it can be saved by an amendment of the order of the 
Senate as made just. now. 

Therefore I trust there will be a reconsideration of that order for 
the purpose of having an order made in accordance with the twenty- 
fourth rule. No harm can come, but much difficulty may be saved. 

Mr. WHYTE. Mr. President, I should like to ask the President of 
the Senate whether it is not proper for us in the first instance, as a 
court, to adopt the rules of procedure by the Senate in cases of im- 
peachment? It was the opinion of the Chief Justice in the trial 
which last took place in this Hall that while the Senate might as a 
Senate in its legislative capacity adopt certain rules in regard to im- 
peachment, it was necessary for the Senate when sitting as a court 
of impeachment to adopt those rules as such court. Therefore I sug- 
gest to the Chair whether it is not proper for us in this instance. to 
adopt the rules before we discuss any questions arising under those 
rules? 

Mr. EDMUNDS. I insist upon the motion I made, that the Senate, 
sitting for the trial of this impeachment, stand adjourned until the 
17th instant at half past twelve o'clock. 

Mr. BOGY. Before that motion is put I hope that this matter may 
be further considered. I intend to present a motion that the order 
which has been made, for the return of service at one o'clock, be 
amended so as to make the return at half past twelve. 

Mr. EDMUNDS. That cannot be properly done without the pres- 
ence of the managers. 

Mr. BOGY. Why is it not proper? 

Mr. EDMUNDS. And there is not the slightest need of it. 

Mr. BOGY. 1 can see no reason for the Senator’s suggestion. Any 
order made by a court can be changed by the court on a proper case 
being made out. I desire to present the question to this body in a 
proper way. The very limited discussion which has taken place upon 
the subject has tended to confirm me in the belief that we are depart- 
ing, in the very first step we take, from the rules prescribed for our 
guidance. If the motion of the Senator from Vermont be insisted 
upon, I hope it will not be carried, so that I may make a motion to 
amend the order which has been made. 

The PRESIDENT pro tempore. ‘The question is on the motion of 
the Senator from Vermont, that the Senate sitting for the trial of the 


impeachment adjourn until the 17th instant at half past twelve 
o'clock. 

















Mr. BOGY. The motion I would make of course cannot be enter- 
tained if that motion is carried. 

Mr. EDMUNDS. That is so. 

Mr. BOGY. Iam extremely sorry that at the very first step the 
Senator from Vermont should be rather disposed to cut short and be 
curt about this thing. I desire no offense to him and do not question 
anything he may have done. I am inclined to think we have com- 
mitted an error; and the views expressed by the Senator from Dela- 
ware confirm me in that opinion. To dispose of this thing in that 
manner, I think, is not treating the subject or those persons that do 
not agree with the Senator with much courtesy. 

Mr. EDMUNDS. I ask unanimous consent to make an observation, 
as all this debate is out of order. 

The PRESIDENT pro tempore. The Chair will state that as differ- 
ent Senators were speaking he supposed it was done by unanimous 
consent. The rule is explicit that there shall be no debate. 

Mr. EDMUNDS. Iask unnanimous consent to make a statement. 

The PRESIDENT pro tempore. Is there objection? The Chair hears 
none. 

Mr. EDMUNDS. I wish to state to my honorable friend from Mis- 
souri that I have not intended to be either curt or short; but after the 
subject has, by unanimous consent, been considered upon both sides 
of the views it struck me that the simplest way of testing the sense 
of the Senate upon this question of half past twelve or one o’clock 
would be to make this motion. If a majority of this body are of 
opinion that we have exceeded our jurisdiction in making this order 
returnable at one o’clock instead of half past twelve, of course it will 
be their bounden duty to refuse to adjourn and to send for the man- 
agers and have the order amended; but if they are of opinion that 
this court can change one of its forms by making an order inconsist- 
ent with it as to an hour, without violating the Constitution of the 
United States, then I take it the Senate will be willing to adjourn 
until that time. Making this explanation to my friend, lest he may 
have misunderstood the spirit in which I made the motion, I take my 
seat. 

Mr. BOGY. I shall feel compelled under the circumstances to call 
for the yeas and nays upon the question, a thing which I have never 
done in this body before. I think we are starting wrong in this thing, 
and therefore I call for the yeas and nays on the motion of adjourn- 
ment. 

The yeas and nays were ordered. 

The PRESIDENT pro tempore. The Secretary will call the roll of 
Senators who have been duly sworn. 

The Chief Clerk called the roll, as directed; and the result was 
announced—yeas 38, nays 10; as follows: 


YEAS—Messrs. Anthony, Booth, Boutwell, Bruce, Cameron of Pennsylvania, 
Cameron of Wisconsin, Clayton, Cockrell, Dawes, Dorsey, Edmunds, Frelinghuysen, 
Gordon, Hamilton, Hamlin, Hitchcock, Jones of Florida, Kelly, Kernan, Key, Lo 
gan, McCreery, McDonald, McMillan, Maxey, Merrimon, Mitchell, Morrill of Ver- 
mont, Morton, Oglesby, Paddock, Sargent, Sherman, Spencer, Wallace, West, Win- 
dom, and Wright—38 

NA YS—Messrs. Bayard, Bogy, Cooper, Davis, Eaton, Norwood, Randolph, Sauls- 
bury, Whyte, and Withers—10. 

NOT VOTING—Messrs. Cragin, Ferry, Harvey, Ingalls, Sharon, Stevenson, and 
Thurman—7. 


The PRESIDENT pro tempore. The Senate sitting for the trial of 
the impeachment stands adjourned until the 17th instant, at twelve 
o’clock and thirty minutes p. m. 


MonpDAY, April 17, 1876. 


The Chief Justice of the United States entered the Senate Cham- 
ber, escorted by Messrs. EDMUNDs and THURMAN, the committee ap- 
pointed for the purpose. 

The PRESIDENT pro tempore. The hour of twelve o’clock and 
thirty minutes having arrived, in pursuance of rule the legislative 
and executive business of the Senate will be suspended and the Senate 
will proceed to the consideration of the articles of impeachment ex- 
hibited by the House of Representatives against William W. Belknap, 
late Secretary of War. 

The Chief Justice took a seat by the side of the President pro tem- 
pore of the Senate. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will make 
the opening proclamation. 

The SERGEKANT-AT-ARMS. Hearye! Hear ye! Hear ye! All per- 
sons are commanded to keep silence on pain of imprisonment while 
the Senate of the United States is sitting for the trial of the articles 
of impeachment exhibited by the House of Representatives against 
William W. Belknap, late Secretary of War. 

The PRESIDENT pro tempore. The Secretary will now call the 
names of those Senators who have not been sworn, and such Senators 
as they are called will advance to the desk and take the oath. 

The Secretary proceeded to call the names of the Senators who had 
not been heretofore sworn; and the Chief Justice administered the 
oath to Senators ALLISON, BURNSIDE, CAPERTON, CHRISTIANCY, CONK- 
LING, CONOVER, DENNIS, GOLDTHWAITE, Hownr, JONES of Nevada, 
MORRILL of Maine, RANSOM, and ROBERTSON. 






TRIAL OF 


EDMUNDS, it was 

Ordered. That the Secretary inform the House of Represe ntatives that the Sen 
ate is in its Chamber and ready to proceed with the trial of the impeachment of 
William W. Belknap, and that seats are provided for the accommodation of ihe 
members 

The PRESIDENT pro tempore. 
according|ly 

At one o'clock p. m. William W. Belknap entered the Senate Cham- 
ber, accompanied by his counsel, Hon. Jeremiah 8. Black, Hon. Mont- 
gomery Blair, and Hon. M. H. Carpenter, who were conducted to the 
seats assigned them in the space in front of the Secretary’s desk on 
the right of the Chair. 

At one o’clock and two minutes p. m. the Sergeant-at-Arms an- 
nounced the managers on the part of the House of Representatives. 

The PRESIDENT pro tempore. The managers will be admitted and 
conducted to seats provided for them within the bar of the Senate. 

The managers were conducted to seats provided in the space in 
front of the Secretary’s desk on the left of the Chair, namely: Hon. 
ScoTT Lorp, of New York; Hon. J. Proctor Knott, of Kentucky ; 
Hon. WittiaM P. Lynpr, of Wisconsin; Hon. J. A. McManon, of 
Ohio; Hon. G. A. Jenks, of Pennsylvania; Hon. E, G. LAPHAM, of 
New York; and Hon. GeorGe F. Hoar, of Massachusetts. 

Mr. Manager LORD. Mr. President, in accordance with the invi- 
tation extended, the House of Representatives has resolved itself into 
a Committee of the Whole and will attend upon this sitting of this 
court on being waited upon by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will wait 


On motion of M1 


The Secretary willinvite the House 


upon the House of Representatives and invite them to the Chamber | 


of the Senate. 

At one o'clock and five minutes p.m. the Sergeant-at-Arms announced 
the presence of the members of the House of Representatives, who 
entered the Senate Chamber preceded by the chairman of the Com- 
mittee of the Whole House, (Mr. SAMUEL J. RANDALL, of Pennsylva- 


nia,) into which that body had resolved itself to witness the trial, } 


who was accompanied by the Speaker and Clerk of the House. 

The PRESIDENT pro tempore. The Secretary will now read the 
minutes of the sitting on Wednesday, the 5th instant. 

The Secretary read the Journal of proceedings of the Senate sitting 
for trial of the impeachment of Wednesday, April 5, 1876. 

The PRESIDENT pro tempore. The Secretary will now read the re- 
turn of the Sergeant-at-Arms to the summons directed to be served. 

The Secretary read the following return appended to the writ of 
SUMMONS : 

The foregoing writ of summons addressed to William W 
roing es midressed to me were duly served upon the 
hnap 
at No, 2022 G street, Washington City 
knap, on Thursday the 6th day of 
the afternoon of that day 


said William W. Bel- 


the residence of the said William W. Bel 
April, 1°76, at six o'clock and forty minutes in 


JOHN R 

Sergeant-at-Arme of the Senate 

The PRESIDENT pro tempore. The Chair understands that Rule 

9 will be suspended for reasons already stated, and the Chief Justice 

will now administer the oath to the officer attesting the truth of this 

return 

Phe Chief Justice administered the following oath to the Sergeant- 

at-Arms: 


FRENCH, 
of the United States. 


I, John R. French, do solemnly swear that the return made by me upon the proc 
ess issued on the 6th day of April, by the Senate of the United States, against W 
W. Belknap, is truly made, and that I have performed such service as therein de 


scribed: So help me God 


The PRESIDENT pro tempore. The committee will please escort the 
Chief Justice to the Supreme Court room. 

Che Chief Justice retired, escorted by the committee, Mr. EpmMUNDS 
and Mr. THURMAN, 

The PRESIDENT pro tempore. The Sergeant-at-Arms will now call 
William W. Belknap, the respondent, to appear and answer the charges 
of impeachment brought against him. 

The SERGEANT-AT-ARMS. William W. Belknap, William W. Bel- 
knap, appearand answer the articles of impeachment exhibited against 
you by the House of Representatives. 

Mr. CARPENTER. Mr. President, William W. Belknap, a private 
citizen of the United States and of the State of Iowa, in obedience to 
the summons of the Senate sitting as a court of impeachment to try 
the articles presented against him by the House of Representatives of 
the United States, appears at the bar of the Senate sitting as a court 
of impeachment and interposes the following plea; which I will ask 
the Secretary to read and request that it may be filed. 

The Secretary read as follows: 

In the Senate of the United States sitting as a court of impeachment. 
THe UNtrep States or AmEnica ) Upon articles of impeachment of the House of 
vs Representatives of the United States of 
WiriuaM W America, of high crimes and misdemeanors, 

And the said William W. Belknap, named in the said articles of impeachment, 
comes here before the honorable the Senate of the United States sitting as a court 
of impeachment, in his own proper person, and says that this honorable court ought 
not to have or take further cognizance of the said articles of impeachment exhib- 


BELKNAP 


ited and presented against him by the Flouse of Representatives of the United | agers are not present. 


States, because, he says, that before and at the time when the said House of Rep- 
resentatives ordered and directed that he, the said Belknap, should be impeached 
at the bar of the Senate, and at the time when the said articles of impeachment 
were exhibited and presented against him, the said Belknap, by the said House of 
Representative 


WILLIAM W. 


BELKNAP. 


now an ofticer of the United States; but at the said times was, ever since hath been, 


| this court can or wil 


and now is a private citizen of the United States and of the State of Iowa; and this 
he, the said Belknap, is ready to verify; wherefore be prays jadgment whether 
} take further cognizance of the said articles of impeachment, 
WM. W. BELKNAP. 
Unsitep STaTES OF AMERICA, 
District of Columbia, 8s: 
William W Belknap, being first duly sworn on oath, says that the foregoing plea 
by him subscribed is true in substance and fact. 
WM. W. BELENAP. 
Subscribed and sworn to before me this 17th day of April, 1876. 
DAVID DAVIS, 
Associate Justice of the Supreme Court of the United States. 


Mr. CARPENTER. Mr. President, Judge Jeremiah 8. Black, Hon. 
Montgomery Blair, and myself also appear as counsel for Mr. Belknap. 

The PRESIDENT pro tempore. The Secretary will note the appear- 
ance of the respondent and the presence of the counsel named. 

Mr. Manager LORD. Mr. President, the managers pray a copy of 
the plea that has been filed, and the House of Representatives ask 
time to consider what replication to make to the plea of William W. 
Belknap, late Secretary of War, to the jurisdiction of this Senate sit- 
ting as a court of impeachment. 

The PRESIDENT pro tempore. There is no objection, I believe, to 
the filing of the plea of the respondent. The Chair hears no objec- 
tion; it will be filed. The managers will please reduce their motion 
to writing. 

Mr. Manager LORD. We will do so. 

The PRESIDENT pro tempore. The Chair will state to the officers 
and members of the House of Representatives, that if it is to their 
convenience to withdraw at any time, they are at liberty to do so. 

The House of Representatives then withdrew. 

Mr. Manager LORD. Mr. President, I have sent to the Secretary 


| the request of the managers. 


The PRESIDENT pro tempore. 
which will be read. 
The Chief Clerk read as follows: 


The managers submit a motion, 





Belknap and the fore- | 


The managers on the part of the House of Representatives request a copy of the 
| plea filed by W. W. Belknap, late Secretary of War, and the House of Representa 
| tives desire time until Wednesday, the 19th instant, at one o'clock, to consider what 
| replication to make to the plea of the said W. W. Belknap, late Secretary of War, 


The PRESIDENT pro tempore. Senators, you have heard the mo- 
| tion of the managers. Those who concur will say ay; those who non- 
| concur will say no, [putting the question.] The ayes have it; the 
Senate so orders. 

The Chair will ask the gentlemen counsel for thé respondent if they 
will be ready to proceed at the time named in the motion submitted 


"y delivering to and leaving with him true and attested copies of the same | by the managers? 


| Mr. CARPENTER. That will depend entirely upon what the man- 
agers do. We cannot anticipate. If they do what we suppose they 
| will do, we shall be ready. If not, we shall have to consider what 
we will do next. 
The PRESIDENT pro tempore. Have the managers on the part of 
| the House of Representatives anything further to propose ? 
| Mr. Manager LORD. We have nothing further to propose at this 
| time. With the leave of the Senate we beg permission to retire. 
The PRESIDENT pro tempore. Leave is granted. Have counsel 
| for the respondent anything further to propose ? 
| Mr. CARPENTER. Nothing, Mr. President. 
The managers and counsel thereupon withdrew. 
| The PRESIDENT pro tempore. What is the pleasure of the Senate ? 
Mr. EDMUNDS. I move that the Senate sitting for the trial of the 
| impeachment adjourn until Wednesday next, at half past twelve 
| o'clock. 
The motion was agreed to; and the Senate sitting for the trial of the 
impeachment adjourned to Wednesday, the 19th instant, at twelve 
o'clock and thirty minutes p. m. 


WEDNESDAY, April 19, 1876. 


The PRESIDENT pro tempore. The hour of twelve o’clock and 
thirty minutes having arrived, according to the rules the legislative 
and executive business of the Senate will be suspended, and the Sen- 
ate will proceed to the consideration of the articles of impeachment 
exhibited by the House of Representatives against William W. Bel- 
knap, late Secretary of War. The Sergeant-at-Arms will open the 
session by proclamation. 

The SERGEANT-AT-ARMS. Hear ye! Hear ye! Hear ye! All per- 
sons are commanded to keep silence while the Senate of the United 
States is sitting for the trial of the articles of impeachment exhibited 
by the House of Representatives against William W. Belknap, late 
Secretary of War. 

The respondent appeared with his counsel, Messrs. Black, Blair, and 
Carpenter. 

The PRESIDENT pro tempore. The Chair observes that the man- 
If there be no objection, the Secretary will 
inform the managers, before the minutes are read, that the Senate is 
ready for the trial; pending which, if there be no objection, the Sec- 
retary will call the roll of Senators who were heretofore absent and 


he, the said Belknap, was not, nor hath he since been, nor is he | have not been sworn. 
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The Chief Clerk proceeded to call the names of the Senators who 
have not been heretofore sworn; and the President pro tempore ad- 
ministered the oath to Senators ENGLISH and PATTERSON, a law having 
been passed providing for the administration of oaths by the presiding 
ofticer of the Senate. 

At twelve o’clock and forty-five minutes p. m., Mr. G. M. ADAMs, 
Clerk of the House of Representatives, appeared below the bar and 
delivered the following message : 

Mr. President, I am directed by the House of Representatives to in- 
form the Senate that the House of Representatives have adopted a 
replication to the plea of William W. Belknap, late Secretary of War, 
to the articles of impeachment exhibited against him, and that the 
same will be presented to the Senate by the managers on the part of 
the House. 

The PRESIDENT pro tempore. 
the managers. 

At twelve o'clock and fifty-two minutes p. m. the Sergeant-at-Arms 
announced the managers of the impeachment on the part of the House 
of Representatives. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will conduct 
the managers to the seats prepared for them within the bar of the 
senate. 

The managers (with the exception of Mr. KNoTT, who was not pres- 
ent) were conducted to the seats assigned them. 

The PRESIDENT pro tempore. 
minutes of the last day’s proceedings. 

The Secretary read the journal of the proceedings of the Senate sit- 
ting for the trial of the impeachment of William W. Belknap, of Mon- 
day, April 17. 

The PRESIDENT pro tempore. The message received from the 
House of Representatives will be read. 

The Secretary read as follows: 


The Senate is now ready to receive 


CONGRESS OF THE UNITED STATES, 
IN THE HOUSE OF REPRESENTATIVES, 
April 19, 1876. 
Resolved, Thata message be sent to the Senate by the Clerk of the House, inform” 
ing the Senate that the House of Representatives has adopted a replication to the 
plea of William W. Belknap, late Secretary of War, to the articles of impeachment 
exhibited against him, and that the same will be presented to the Senate by the 
managers on the part of the House. 
Attest: 
GEO. M. ADAMS, Clerk. 


The PRESIDENT pro tempore. Gentlemen managers, in accordance 
with the order of the Senate fixing the hour of one o’clock as the time 
at which it will héar you, the Senate is now ready to hear you. 

Mr. Manager LORD. Mr. President, the House of Representatives 
having adopted a replication to the plea of William W. Belknap to 
the jurisdiction of this court, as advised by the resolution just read, 
the managers are instructed to present the replication to the Senate 
sitting as a court of impeachment, and to request that the same may 
be read by the Secretary and filed among the Senate’s papers. 

The PRESIDENT pro tempore. The replication will be read by the 
Secretary. 

The Secretary read as follows: 


In the Senate of the United States sitting as a court of impeachment. 
Tue UNtrep STATES OF arene 


ves. 
WILLIAM W. BELKNAP. 

The replication of the House of Representatives of the United States in their own 
behalf, and also in the name of the people of the United States, to the plea of 
William W. Belknap to the articles of impeachment exhibited by them to the 
Senate against the said William W. Belknap. 

The House of Representatives of the United States, prosecuting. on behalf of 
themselves and the people of the United States, the articles of impeachment ex 
hibited by them to the Senate of the United States against said William W. 
Belknap, reply to the plea of said William W. Belknap, and say that the matters 
alleged in the said plea are not sufticient to exempt the said William W. Bel 
knap from answering the said articles of impeachment, because they say that at the 
time all the acts charged in said articles of impeachment were done and com- 
mitted, and thence continuously done, to the 2d day of March, A. D. 1876, the said 
William W. Belknap was Secretary of War of the United States, as in said articles 
of impeachment averred, and, therefore, that by the Constitution of the United 
States the House of Representatives had power to prefer the articles of impeach- 
ment, and the Senate have full and the ale power to try the same. Wherefore, 
they demand that the plea aforesaid of the said William W. Belknap be not 
allowed, but that the said William W. Belknap be required to answer the said 
articles of impeachment. 

II. 

The House of Representatives of the United States, so prosecuting in behalf of 
themselves and the people of the United States the said articles of impeachment 
exhibited by them to the Senate of the United States against the said William W. 
Belknap, for a second and further replication to the plea of the said William W. 
Belknap, say that the matters alleged in the said plea are not sufficient to exempt 
the said William W. Belknap from answering the said articles of impeachment, be- 
cause they say that at the time of the commission by the said William W. Belknap 
of the acts and matters set forth in the said articles of impeachment he, said Will- 
iam W. Belknap, was an oflicer of the United States, as alleged in the said articles 
of impeachment; and they say that the said William W. Belknap, after the com- 


mission of each one of the acts alleged in the said articles, was and continued | 


to be such officer, as alleged in said articles, until and including the 2d day of 
March, A. D. 1876, and until the House of Representatives, by its proper commit- 
tee, had completed its investigation of his official conduct as such officer in regard 
to the matters and things set forth as official misconduct in the said articles, and 


the said committee was considering the report it should make to the House of Rep- | 


resentatives upon the same, the said Belknap being at the time aware of such in- 
vestigation and of the evidence taken and of such proposed report. 
And the House of Representatives further say that, while-its said committee was 


considering and preparing its said report to the House of Representatives recom. | 


mending the impeachment of the said William W. Belknap for the matters and 


The Secretary will now read the | 
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things set forth in the said articles, the said William W. Belknap, with full know) 
edge thereof, resigned his position as such officer on the said 2d day of March, A 
D. 1876, with intent to evade the proceedings of impeachment against him. And 
the House of Representatives resolved to impeach the said William W. Belknav 
for said matters as in said articles set forth on said 2d day of March, A. D. 1876 
And the House of Representatives say that by the Constitution of the United 
States the House of Representatives had power to prefer said articles of impeach 
ment against the said William W. Belknap, and that the Senate sitting as a court 
of impeachment has full power to try the same. 

Wherefore the House of Representatives demand that the plea aforesaid be not 
allowed, but that the said William W. Belknap be compelled to answer the said 


| articles of impeachment. 


MICHAEL C. KERR 
Speaker of the House of Representatives. 
Attest: 


GEORGE M. ADAMS. 
Clerk of the louse of Representatives 

The PRESIDENT pro tempore. If there be no objection, the repli- 
cation will be filed. The Chair hearsnone. Have the managers any- 
thing further to offer? 

Mr. Manager LORD. Mr. President, I understand that we have 
nothing further to do until we hear from the other side. 

The PRESIDENT pro tempore. Gentlemen of counsel, what have 
you to offer? 

Mr. CARPENTER. Mr. President, Mr. Belknap, the respondent, 
wishes a copy of the replications which have been filed to his plea in 
abatement, and for time to consider the same and frame pleadings in 
reply; and I suggest Monday next as the day, and submit a written 
motion to that effect. 

The PRESIDENT pro tempore. The Secretary will read the motion. 

The Secretary read as follows: 

In the Senate of the United States sitting as a court of impeachment 
THE UNITED STATES OF AMERICA ? Upon articles of impeachment presented by the 


ve House of Representatives against the said 
WILLIAM W. BELKNAr. § William W. Be lknap 


Mr. President, the respondent asks for copies of the re plic ations this day filed 
by the managers and asks for time until Monday next to frame pleadings to meet 
the same. 


WILLIAM W. BELKNAP 

Mr. EDMUNDS. Mr. President, I wish to offer an order upon this 
subject in a moment. 

The PRESIDENT pro tempore. 
reported. 

Mr. Manager LORD. Mr. President, we desire of course to offer all 
possible indulgence to the other side, and we do not deem that the 
request for time until next Monday is in itself unreasonable, and yet 
there are reasons, which need not now be stated, for having this 
matter hastened as much as is possible. The managers therefore in- 
struct me to ask that the day be fixed on Friday next, instead of 
Monday next. 

Mr. EDMUNDS. 
which I submit. 

The PRESIDENT pro tempore. 

The Secretary read as follows: 


The order will be put in writing and 


Mr. President, I have reduced an order to writing 
The order will be read, 


Ordered, That the respondent file his rejoinder on or before the 24th day of April, 
instant, and that the House of Representatives file their surrejoinder, if any, on 
or before the 25th day of April, instant. 

Ordered, That the trial proceed on the 27th day of April, instant, at twelve o'clock 
and thirty minutes afternoon. 

Mr. CONKLING. What days are they? 

Mr. EDMUNDS. The 24th is Monday; the 25th, Tuesday, and the 
27th, the day of trial, Thursday, of next week. 

The PRESIDENT pro tempore. Senators, you have heard the mo- 
tion proposed by the Senator from Vermont. 

Mr. EDMUNDS. I shall then propose that the Senate sitting for 
this trial adjourn until the last day named, the 27th instant. 

Mr. CARPENTER. Mr. President, I desire to understand that or- 
der. The 24th is Monday, as I understand, and the court is not to be 
in session on that day. 

Mr. CONKLING. How will the rejoinder be received ? 

Mr. EDMUNDS. Let it be filed with the Clerk. 

Mr. CARPENTER. Mr. President, we desire not to deal with any- 
thing less than the court in our pleadings from beginning to.end. 

The PRESIDENT pro tempore. The question is on the motion of the 
Senator from Vermont. 

Mr. EDMUNDS. I will modify it by adding “file and serve on the 
other party copies,” so as to save the necessity of any further order on 
the subject. 

The PRESIDENT pro tempore. The Secretary will modify the order 
accordingly and will report it as modified. 

Mr. CARPENTER. Mr. President, I desire to suggest to the Sen- 
ate that we cannot serve any papers on the other side. We have no 
standing in the House of Representatives. The courtesy that the 
Senate has extended to us to be here has not been extended by the 
House. I do not see how we can serve any papers on the House. We 
cannot get in. 

Mr. CONKLING. Mr. President, I move to amend the order so as 
to provide that the papers referred to shall be filed with the Secre- 
tary, and that he deliver copies to either side promptly on applica- 
tion. 

The PRESIDENT pro tempore. The Secretary will commit the 
amendment of the Senator from New York to writing. 

Mr. Manager HOAR. Mr. President, I respectfully suggest, at the 
request of my associates, that we do not understand in what position 
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the House of Representatives will be placed under that order. Cer- 
tainly it is not in accordance with their custom to make application 
to the Secretary of the Senate. 

Mr. Manager LORD. I wonld suggest, Mr. President, as relieving 
the difficulty, that the Secretary be directed to serve a copy on the 
Clerk of the House. 

Mr. CONKLING. I have no objection, Mr. President, to so modify- 
ing my amendment. Let it be that he send copies to the managers 
on the one side and the counsel on the other, or that he send a copy to 
the Clerk of the House of Representatives on the one side and to the 
counsel on the other. 

The PRESIDENT pro tempore. The Senator from New York modi- 


fies his amendment as he has stated. The Secretary will reduce to | 


writing the amendment proposed. 

Mr. CARPENTER. Mr. President, we are taken quite by surprise 
by this order. We have always supposed that no paper could be filed 
in the court of impeachment except by special leave of the court. 
Are we to come here on the 24th and file anything we please, orderly 
or disorderly, in form or out of form, and does that become the basis 
of the action of the House? I supposed that as in the Supreme Court 
in the exercise of its original jurisdiction not a paper could be filed 
in this court without the ordercf the court when the court should see 
what the paper was. Its eems to me we shall be very likely to get 
into a jangle in the filingef papers unless we do it in the presence 
and with the approbation of the court on each paper filed. 

The PRESIDENT pro tempore. The Secretary will now report the 
resolution first proposed ard then the amendment suggested by the 
Senator from New York. 

Che Secretary. The order is as follows: 


Ordered, That the respondent file his rejoinder on or before the 24th day of April 
instant, and that the House of Representatives file their surrejoinder, if any, on 
or before the 25th day of April instant 


It is proposed to be amended so as to read: 


Ordered, That the respondent file his rejoinder with the Secretary on or before 
the 24th day of April instant, who shall deliver a copy thereof to the Clerk of the 
llouse of Representatives, and that the House of Representatives file their sur 
rejoinder, if any, on or before the 25th day of April instant, a copy of which shall 
be delivered by the Secretary to the counsel for the respondent 

Ordered, That the trial proceed on the 27th day of April instant, at twelve 
o'clock and thirty minutes afternoon 


The PRESIDENT pro tempore. The question is on the amendment 
proposed by the Senator from New York to the motion suggested by 
the Senator from Vermont. 

Mr.EDMUNDS. There is no objection to that. I accept it. 

The PRESIDENT pro tempore. The order will be so modified ; and 
the question recurs on the order as so modified. 

The order as modified was agreed to, 

Mr. EDMUNDS. Mr. President, now I move that the Senate sit- 


ting for this trial adjourn until the 27th instant, at half past twelve | 


o'clock afternoon. 
Che motion was agreed to; and the Senate sitting for the trial of 
the impeachment adjourned until April 27. 


THURSDAY, April 27, 1876. 


The PRESIDENT pro tempore. The hour of twelve o’clock and 


thirty minutes having arrived, the legislative and executive busi- | 


ness of the Senate will be suspended and the Senate will now proceed, 


pursuant to order, to the consideration of the articles of impeachment | 
exhibited by the House of Representatives against W. W. Belknap, | 
late Secretary of War. The Sergeant-at-Arms will make the opening | 


proclamation. 

The usual proclamation was made by the Sergeant-at-Arms. 

The respondent appeared with his counsel. 

The PRESIDENT pro tempore. The Secretary will inform the House 
of Representatives that the Senate is now ready for the trial of the 
impeachment and that provision has been made for the accommoda- 
tion of the managers and the House of Representatives in the Senate 
Chamber. 

Mr. EDMUNDS. I understand that the Senator from New Hamp- 
shire (Mr. WADLEIGH] was not present when the oaths were admin- 
istered and is now here. 

The PRESIDENT pro tempore. The Secretary will call the names 
of Senators who have not been sworn. 


rhe Chief Clerk proceeded to call the names of the Senators who | 


have not been heretofore sworn, and the President pro tempore admin- 
istered the oath to Senator WADLEIGH. 

Mr. WITHERS. Mr. President, I am instructed by my colleague 
[ Mr. JOHNSTON } to state that he is detained from his seat in the Sen- 
ate by the serious indisposition of a member of his family. 

At twelve o'clock and thirty-eight minutes p. m. the Sergeant-at- 
Arms announced the presence of the managers of the impeachment 
on the part of the House of Representatives. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will conduct 
the managers to the seats provided for them within the bar of the 
Senate. 


The managers were conducted to the seats provided for them 


The PRESIDENT pro tempore. The minutes of the proceedings of 
the last trial-day will now be read. 

The Secretary read the Journal of the proceedings of the Senate sit- 
ting for the trial of the impeachment of W. W. Belknap, of Wednes- 
day, April 19, 1876. 

The PRESIDENT pro tempore. The Secretary will now’read the 
rejoinder submitted by W. W. Belknap to the replication of the House 
of Representatives. 

The Secretary read the rejoinder, as follows: 


In the Senate of the United States sitting as a court of impeachment. 


Tae Unirep States oF America) Upon articles of impeachment of the House 
rs. of Representatives of the United States of 
WILuiamM W. BELKNAP. America, of high crimes and misdemeanors. 
And the said William W. Belknap saith that the replication of the House of Rep- 
resentatives first above pleaded to the said plea of him the said Belknap, and the 
matters therein contained in manner and form as the same are above pleaded and 
set forth, are not sufficient in law for the said House of Representatives to have or 
maintain impeachment thereof against him, the said Belknap, and that he, the said 
Belknap, is not bound by law to answer the same 
And this the said defendant is ready to verify. Wherefore, by reason of the in- 
sufliciency of the said replication in this behalf, he, the said Belknap, prays jadg- 
ment if the said House of Representatives ought to have or maintain this impeach- 
ment against him, &c. 


WM. W. BELKNAP. 
In the Senate of the United States sitting as a court of impeachment. 


THE UNITED STATES OF AMERICA d Upon articles of impeachment of the House 
vs of Representatives of the United States of 
WiILuiaM W. BELKNAP. 5 America, of high crimes and misdemeanors. 
And the said William W. Belknap, as to the second replication of the House of 
Representatives of the United States, secondly above pleaded, saith that the said 
House of Representatives ought not, by reason of anything in that replication al- 
leged, to have or maintain the said impeachment against him, the said Belknap, 
because he says that it is not true, as in that replication alleged, that he, the said 
Belknap, was Secretary of War of the United States from any time until and in- 
cluding the 2d day of March, A. D. 1¢76, and of this he, the said Belknap, demands 
trial according to law. 


II. 


And the said Belknap further saith, as to the said second replication of the House 
of Representatives of the United States, secondly above pleaded, that the said 
liouse of Representatives ought not, by reason of anything in that replication al- 
leged, to have or maintain the said impeachment against him, the said Belknap, 
because he saith that it is not true, as in that replication alleged, that he, the said 

selknap, was Secretary of War until the said [louse of Representatives, by any 

committee of the said House raised or instructed for that purpose, or having any 
authority from the House of Representatives in that behalf, had investigated the 
official conduct of him, the said Belknap, as Secretary of War, in regard to the 
matters and things set forth as official misconduct in the said articles of impeach- 
ment; and of this he, the said Belknap, demands trial according to law. 


Ii. 


And the said Belknap, as to the said second replication of the said Honse of Rep- 
resentatives of the United States, secondly above pleaded, further saith that the 
said House of Representatives ought not, by reason of anything in that replication 
alleged, to have or maintain the said impeachment against him, the said Belknap, 
because he savs that at the city of Washinvton, in the District of Columbia, on the 
2d day of March, A. D. 1876, at ten o'clock and twenty minutes in the forenoon of 


| that day, he, the said Belknap, resigned the office of Secretary of War, by written 


resignation under his hand, addressed and delivered to the President of the United 
States, and the President of the United States then and there accepted the said resig- 


| nation, by acceptance in writing under his hand, then and there indorsed upon tho 


said written resignation ; so that the said Belknap then and there ceased to be Sec- 
retary of War of the United States, and since that time he, the said Belknap. has 
not been an officer of the United States, but has been a private citizen of the United 
States and of the State of Iowa, as stated by said Belknap in his said plea; and that 


at the time he, the said Belknap, resicned as aforesaid, and the said resignation 
| was accepted as aforesaid, the said House of Representatives had not taken any 


proceeding for the investigation or examination of any of the charges set forth in 
the said articles of impeachment as official misconduct of him, the said Belknap 
as Secreta: y of War; nor bad the said House of Representatives raised any com- 
mittee of the said House, nor directed, nor instructed any committee of the said 
House to make inquiry or investigation in that behalf 

And this the said Belknap is ready to verify. Wherefore he prays judement if the 
said House of Representatives ought to have or maintain the said impeachment 
against bim the said Belknap. 

ev. 


And the said aeeep, as to the said second replication of the House of Repre- 
Ss 


sentatives of the United States, secondly above pleaded, further saith that the said 
House of Representatives of the United States, > reason of anything in that repli- 
cation alleged, ought not to have or maintain the said impeachment against him tho 
said Belknap, because he says that, when the said House of Representatives took 
the first proceeding in relation tothe impeachment of him, the said Belknap, and 
when the matter was first mentioned inthe said House—that is, in the afternoon 
of the 2d day of March, A. D. 1876—the said House of Representatives was fully ai- 
vised and well knew that he, the said Belknap, had before then resigned the said oflice 
of Secretary of War, by resignation in writing, under his hand addressed and de- 
livered to the President of the United States, and that the President of the United 
States had also before that time, as President as aforesaid, accepted the said written 
resignation, by acceptance in writing, signed by him and indorsed on the said writ 
ten resignation, and that he, the said Belknap, was not then an officer of the United 
States, as the facta were. 

And this he, the said Belknap, is ready to verify. Wherefore he prays jadgment 
if the said House of Representatives ought to have or maintain the said impeach- 
ment against him, the said Belknap. 7 


And the said Belknap, as to the said second replication of the House of Repre- 
sentatives of the United States, secondly above sheeted, further saith that the said 
House of Representatives of the United States, by reason of anything in that repli- 
cation alleged, ought not to have or maintain the said impeachment against him, 
the said Belknap, because he says that, although true it is that a certain committee 
of the said House, called the Committee on the Expenditures of the War Depart- 
ment, had been pretending to make some inquiry into or investigation of the mat- 
ters and things set forth in said articles of impeachment as oflicial misconduct of 
him, the said Belknap, but without any authoity from or direction by the Honse 
of Representatives in that behalf, yet he, the said Belknap, says that said commit- 
tee had not completed its said pretended investigation, but was engaged in the ex 
amination of witnesses, when said committee was informed that the said ap 
had resigned as Secretary of War, by resignation in writing, under his hand, ac 
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dressed and delivered to the President of the United States, and that the Presi- 
dent of the United States had accepted the said resignation by acceptance in writ 
ing, under his hand, indorsed upon the said written resignation ; that said com- 
mittee received the said information during and before the completion of the said | 
pretended investigation into the alleged facts in that behalf, to wit, at eleven 
o'clock in the forenoon of the 2d day of March, A. D. 1876, and that thereupon the 
said committee declared that they, the said committee, had no farther duty to per- | 
form in the premises. 

And this the said Belknap is ready to verify. Wherefore he prays judgment if 
the said House of Representatives ought to have or maintain the said impeachment 
against him, the said Belknap. vr 


And said Belknap as to said second replication of the House of Representatives 
of the United States, secondly above pleaded, further saith that the said House of 
Representatives ought not, by anything in that replication alleged, to have or main- 
tain said impeachment against him, said Belknap, because he says that, although 
true it is thathe did resign his position as Secretary of War on the 2d day of March, 
A. D. 1876, at ten o'clock and twenty minutes in the forenoon of that day, at the 
city of Washington in the District of Columbia, by a resignation in writing, under 
his hand, addressed to and then and there delivered to the President of the United 
States, and the President of the United States did then and there accept said resig- 
nation, by acceptance in writing, under his hand, then and there by bim indorsed 
upon said written resignation, nevertheless it is not true, as alleged in that replica- 
tion, that he, said Belknap, resigned his said position with intent to ‘‘evade” any 
proceedings of said House of Representatives to impeach him, said Belknap; but, 
on the contrary thereof, he avers the fact to be that a standing committee of said 
House, known as the Committee on the Expenditures of the War Department, 
without any authority from or direction of said House of Representatives to ex- 
amine, inquire, or investigate in regard to the matters and things set forth in said 
articles as official misconduct of him, said Belknap, had examined one Marsh, and 
he had made a statement to said committee, which said statement, if true, would 
not support articles of impeachment against him, said Belknap, but which said | 
statement was of such a character in respect to other persons, some of whom had 
been and one of whom was so nearly connected with him, said Belknap, by do- 
mestic ties as greatly to afflict him, said Belknap, and make him willing to secure 
the suppression of so much of said statement as affected such other persons at any 
cost to himself, therefore he, said Belknap, proposed to said committee that, if said 
committee would suppress that part of said statement which related to said other 
yersons, he, said Belknap, hone contrary to the truth, would admit the receipt by 
fim, said Belknap, of all the moneys stated by said Marsh to have been received by 
him from one Evans, mentioved in said statement, and paid over by said Marsh to 
avy other person or persons, but said committee declined to accede to said proposi- 
tion, and Hon. Hiester CLymgR, chairman of said committee, then declared to said 
Belknap that he, said CLymer, should move in the said House of Representatives, 
upon the statement of said Marsh, for the impeachment of him, said Belknap, unless 
the said Belknap should resign his position as Secretary of War before noon of the 
next day, to wit, March the 2d, A. D. 1876; and, said Belknap regarding this 
statement of said CLYMER, chairman as aforesaid, as an intimation that he, said 
Belknap, could, by thus resigning, avoid the affliction inseparable from a protracted | 
trial in a forum which would attract the greatest degree of public attention and | 
the humiliation of availing himself of the defense disclosed in said statement itself 
which would cast blame upon said other persons, he yielded to the suggestion made 
by said CLYMER, chairman as aforesaid, believing that the same was made in good 
faith by the said CLYMkR, chairman as aforesaid, and that he, said Belknap, would, 
by resigning his position as Secretary of War. secure the speedy dismissal of said 
statement from the public mind, which said statement, though it involved nocrim- | 
inality on his part, was deeply painful to his feelings, and did resign his sail posi- 
tion as Secretary of War, as hereinbefore stated, at ten o'clock and twenty minutes 
in the forenoon of the 2d day of March, A. D. 1876; and at eleven o'clock in the 
forenoon of the day and year last aforesaid he, said Belknap, caused said committee 
to be notified of his said resignation and of the acceptance thereof by the Presi- 
dent of the United States as aforesaid ; all of which was in pursuance and in con- 
sequence of the said suggestion so made by said CLYMER; and thereupon said com- 
mittee declared that they, the said committee, had no further duty to perform in 
the premises. And he, said Belknap, submits that, while said Houseof Representa- 
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tives claims that said CLYMER was acting on its behalf in said pretended examina- 


tion of said Marsh, said House ought, in honor and in law, to be estopped to deny | 


that said CLYMER was also acting on behalf of said House in suggesting the resig- 
nation of him, said Belknap, as aforesaid, and ought not to be heard to complain of 
a resignation thus induced. 


_And this he, the said Belknap, is ready to verify. Wherefore he prays judgment 

if the said House of Representatives ought to have or maintain the impeachment 
WM. W. BELKNAP. 

The PRESIDENT pro tempore. This rejoinder will be considered 


| 
against him, the said Belknap. | 
| 


duly filed, if there be no objection. The Secretary will now read 


the surrejoinder of the House of Representatives to the rejoinder of 
William W. Belknap. 


In the Senate of the United States sitting as a court of impeachment. 

THe Untrep STATES OF AMERICA 
rs. ~ . . ¢ 
WituiamM W. BReiKnar. States, April 25, 1876. 


The House of Representatives of the United States, in the name of themselves 


By the House of Representatives of the United 


| 

The Secretary read as follows : | 
| 

| 


and of all the people of the United States, say that the said first replication te the 


plea of the said William W. Belknap to the articles of impeachment exhibited | 


against him as aforesaid, and the matters therein contained, in manner and form as 
the same are above set forth and stated, are suftieient in law for the said House of 
Representatives to have and maintain the said articles of impeachment against the 
said William W. Belknap, and that the Senate sitting as a court of impeachment 
has jurisdiction to hear, try, and determine the same; and the House of Repre- 
sentatives are ready to verify and prove the same, as the Senate sitting as a court 
of impeachment shall direct and award : Wherefore, inasmuch as the said William 


W. Belknap hath not answered the said articles of impeachment or in any manner 


denied the same, the said House of Representatives, for themselves and for all the 
people of the United States, pray judgment thereon according to law. 


II. 

And the said House of Representatives as to the first and second subdivisions of 
the rejoinder to the second replication of the House of Representatives to the plea 
of the defendant to the said articles of impeachment, wherein the said defendant 
demands trial according to law, the said House of Representatives, in behalf of 





in said several rejoinders to said second replication contained, or either of them, 
witich denies or traverses the acts and intents charged against said defendant in 
said second replication, and they re-affirm the truth of the matters stated therein ; 
and this the said House of Representatives pray may be inquired of by the Senate 
sitting as a court of impeachment. 
Wherefore the said House of Representatives, in the name of themselves and of 
all the people of the United States, pray judgment thereon according to law 
MICHAEL C. KERR, 
Speaker of the House of Representatives. 
GEO. M. ADAMS, 
Clerk of the House of Representatives 


The PRESIDENT pro tempore. The surrejoinder will be considered 
as duly filed also. The Senate sitting for the trial is now ready to 
hear the parties. 

Mr. Manager LORD. Mr. President, I am directed on the part of 
the managers to make a statement to this court and to request the 


| entry of an order which I will presently send to the Secretary to be 
| read. The respondent has not answered the charges contained in the 


articles of impeachment. 

The pleadings now filed relate only to the question of jurisdiction 
of the Senate, tendering issues of fact and raising a question of law. 
The managers deem it the proper mode, and suppose it will be most 
desirable to the defendant and most convenient to the Senate, to have 
the evidence given bearing on the question of jurisdiction before the 
arguments shall be presented on that question; and, therefore, they 
move that an order be entered which they send to the Secretary to 
be read. 

The PRESIDENT pro tempore. The proposed order will be read. 

The Secretary read as follows: 

In the Senate of the United States sitting as a court of impeachment. 


THe UNITED STATES OF AMERICA 
wR. 
WriituM W. BELKNar. 


On motion of the managers, - ; 

Ordered, That the evidence on the questions pertaining to the plea to the juris- 
diction of this court be given before the arguments relating thereto are heard, and 
if such plea is overruled that the defendant be required to answer the articles of 
impeachment within two days, and the House of Representatives to reply if they 
deem it necessary within two days; and that the trial proceed on the next day after 
the joining of issue. 

Mr. Manager LORD. With the permission of the court, Mr. Pres- 
ident, I will give the following reasons why we think this order should 
be entered : 

All of the issues of law and fact relate to the question of jurisdic- 
tion. It is but a single question, upon which the Senate can make 
but one decision, and the facts pertaining thereto should be proved 
before the arguments, so that the questions of law and of fact may 
be considered and decided at the same time. This is the course in all 
legal tribunals in which questions of law and fact are decided by the 
same judge or judges. aa 

Now let me refer to some authorities on this point: 

In cases where the jury are to decide on both the law and the fact, a general ver- 
dict may be rendered on the whole matter. (Starkie’s Law of Libel, page 203.) 


In the case of Baylis rs. Laurance, 11 Adolphus and Ellis, 920, re- 
ferred to by Starkie on the same page, it was held that the law was 
the same in regard to both civil and criminal cases. 

The same author, page 580, states: 

A jury sworn to try the issue may give the general verdict of guilty or not guilty 
upon the whole matter putin issue, * * * and shall not be required or directed 


by the court or judge * * * to find the defendant or defendants guilty merely 
on the proof of the publication. 


When by the Constitution the sole power to try impeachments was 
conferred upon the Senate without any direction as to the mode of 
procedure, it must have been intended that the rules governing the 
House of Lords when sitting as a court of impeachment, so far as 
applicable, should control the Senate sitting as a court of impeach- 
ment. 

Mr. Erskine, before the Court of King’s Bench, in the case of the 
Dean of Asaph, in regard to the abolition of the king’s court and 
the distribution of its powers, says: 


The barons preserved that supreme superintending jurisdiction which never be- 
longed to the justices, but to themselves only as the jurors in the king’s court. 


And ina note to his argument found in Goodrich’s British Elo- 
quence, page 609, it is said: 

During a trial before the House of Peers every peer present on the trial has al- 
ways been judge both of the law and the fact; bence no special verdict can be 
given on the trial of a peer. 

Bouvier, in his Law Dictionary, volume 2, page 540, says: 

A special verdict is one by which the facts of the case are put on the record and 


| the law is submitted to the judges. 


themselves and all the people of the United States, dothe like; and as to thethird, | 


fourth, fifth, and sixth subdivisions of the rejoinder of the said defendant to the 
said second replication, they say that the said House of Representatives, by reason 
of anything by the said defendant in the last-named subdivisions of said rejoinder 
above alleged, ought not to be barred from having and maintaining the said arti- 
cles of impeachment against the said defendant, because they say that, reserving 
to themselves all advantage of exception to the insutticiency of the said subdivis- 
ious of said rejoinder to said second replication, they deny each and every averment, 


See also Bacon’s Abridgment, Verdict, D, A. 

A special finding or verdict is therefore only necessary when the 
questions of fact are found in one tribunal and the law is applied by 
another. 

But there is a direct authority on this question from a court of im- 
peachment only second in dignity to this high tribunal. The court 
of impeachment of the State of New York is composed of the presi- 
dent of the senate, who is the lieutenant-governor, of the senators, 
and of the judges of the court of appeals. In the case of the People 
of the State of New York against George G. Barnard, then one of the 
justices of the supreme court, (see volume 1, pages 106-108,) the re- 
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spondent interposed a plea to the jurisdiction on the ground that the 
articles of impeachment were not adopted by the assembly by a vote 
of the majority of all the members elected thereto, as required by the 
constitution. A replication to the plea was filed that the assembly 
did impeach the respondent by a vote of a majority of all the mem- 
bers elected thereto. Witnesses were then examined in regard to this 
question on both sides; counsel were heard for the respondent in sup- 
port of the plea, and for the prosecution in opposition ; after which 
the president stated that the question before the court was whether 
the plea of the respondent should be sustained. Upon the decision 
not to sustain the plea replications were filed, and the trial on the 
merits proce eded, 

Chis precedent sustains the motion in this case more fully for the 
reason that the respondent in that case more than a month before he 
interposed the plea to the jurisdiction had pleaded to the merits by 
filing a general answer denying each and every allegation in the 
articles of impeachment; but discovering a month afterward, as he 
thought, that the articles of impeachment had not been properly 
presented, on the ground that a majority of the members elected to 
the assembly had not concurred therein, he put in a plea to the ju- 
risdiction, and the proceedings were had which | have already stated. 

lrherefore we submit to this honorable court that the managers by 
asking the entry of this order have suggested the proper method of 
trial 

Mr. CARPENTER. Mr. President, I suppose it will be necessary 
some time in the course of these proceedings to close the issues of fact 
on this plea to the jurisdiction, and we may as well do it now. I 
therefore offer, to be tiled, the similiter, which will close the issues of 
fact, and ask to have it read. 

The PRESIDENT pro tempore. The Secretary will read the paper. 

The Secretary read as follows: 

In the Senate of the United States sitting aa a court of impeachment 


Tuk UNitep Starks oF AMERICA) Upon artic les of impeachment of the House 

8 of Representatives of the United States of 

WituaM W. BELKNAP America of high crimes and misdemeanors. 

And the said Belknap, as to the surrejoinders of said House of Representatives 

othe third, fourth, fifth, and sixth rejoinders of the said Belknap to the second repli 

ion of said House of Representatives above pleaded, whereof said House of 
Representatives have demanded trial, the said Belknap doth the like 


WILLIAM W. BELKNAP. 


The PRESIDENT pro tempore. Shall this similiter be tiled? The 
Chair hears no objec tion. 


Mr. CARPENTER. Mr. President, I am very happy indeed to find 
myself supported by the honorable House of Representatives through 


trine, that in all criminal cases the jury were judges of law as well 


the courts of law, but, Lam bound to confess, without success in a 
single instance 


Before, however, proceeding to the discussion of the order which | 


has been offered by the House of Representatives as well for the reg- 
ulation of their side of this case as of ours, we wish to make a motion 
in the ease, which, if granted, will supersede the present adoption of 
the order asked for by the managers. 

Considering the importance of this case and the circumstances 
which surround us at present, we have concluded to ask the Senate 
for an adjournment of the further hearing and trial of this matter 
until the first Monday of December next. We regard this asa very im- 


portant motion, and we desire to be heard upon it somewhat at length ; 


and we therefore ask that, if the motion should be objected to on the 
part of the managers, the twentieth rule of this court may be sus- 
pended for the purpose of the argument of this question, or the time 


therein fixed (which is one hour on a side) may be enlarged so as to | 
enable us to present this question fully to the court. I think the | 


court may rely on the counsel for the defendaiit not wantonly wast- 
ing its time. But the matter, in our opinion, is so important that we 
desire in justice to our client to present it fully to the Senate; and 
we therefore ask that on the hearing of this motion the time fixed by 


that rule may be enlarged so as to enable us fully to submit the ar- | 


gument upon our side of the application. 

Mr. Manager LORD. Mr. President, the managers object to the 
postponement requested or to the entry of the order, 

Mr. CARPENTER. Then, Mr. President, we ask for an order en- 


larging the time, under the twentieth rule, for the argument of this | 


Inetion. 

Mr. CONKLING. I inquire whether the motion of the counsel 
specitied any enlarged time or was merely in general that an enlarge- 
ment be given. 

Mr. CARPENTER. It did not specify the time; but I would sug- 
gest two hours on a side. 

The PRESIDENT pro tempore. The managers on the part of the 
House of Representatives have submitted to Senators for their decis- 


ion the order which has been read in their hearing. Is the Senate 
ready for the question f 


Mr. EDMUNDS. Mr. President, I think the first question is on the 


application of the counsel for the respondent. 

The PRESIDENT pro tempore. That is not in the form of an amend- 
ment. Each proposition stands of itself and should be put in the or- 
der of submission. 

Mr. EDMUNDS. But it is a counter-motion, may it please your 
honor, to postpone the whole question until the first Monday of De- 


cember. They desire to be heard upon that, and ask that the Senate 
enlarge the time to two hours, I think that is the first question. 

The PRESIDENT pro tempore. The Chair will put the question 
if desired upon enlarging the time, under Rule 20, for that purpose. 

Mr. THURMAN. 1 suggest, so as to avoid turning everybody out, 
that the Senate retire tothe reception-room provided for the purpose. 

Mr. Manager LORD. Will the Senate allow me one moment, Mr. 
President? The managers desire me more specifically to object to 
the postponement of the trial or to the enlargement of the time. 

Mr. THURMAN. I understand the motion made on behalf of the 
defendant is to extend the rule so as to allow two hours’ argument 
on the motion made by counsel. 

Mr. CARPENTER. Two hours on each side. 

Mr. THURMAN. On the motion to continue? 

Mr. CARPENTER. Yes, sir. 

Mr. THURMAN. I think we had better retire to consider that, and 
also the order offered by the managers. 

The PRESIDENT pro tempore. The Senator from Ohio moves that 
the Senate retire for deliberation. 

Mr. CONKLING. Allow me to ask a question for information, 
which I believe is in order. Am I right in supposing that, if the mo- 
tion made by counsel for the respondent shall prevail, the effect will 
be that two hours on each side may be devoted to discussing the mo- 
tion to postpone, in place of one hour; in other words, that the en- 
tire time given to the consideration of this motion may be four hours 
in place of two hours, as it could be now under the rule? 

The PRESIDENT pro tempore. So the Chair understands—two 
hours on each side. 

Mr. CONKLING. Then if it is in order I say that I hope the Sen- 
ate will not retire to consider that mere question. 

The PRESIDENT pro tempore. The motion is not debatable. The 
Senator from Ohio moves that the Senate retire for deliberation. 

The motion was not agreed to. 

The PRESIDENT pro tempore. The question is on the motion of 
the counsel, Mr. Carpenter, that the time fixed by the twentieth rule 
be extended to two hours on each side, instead of one. 

Mr. CAMERON, of Pennsylvania. I hope we shall divide on that 
question, 

Mr. SHERMAN. I renew the motion of my colleague that the Sen- 
ate retire for deliberation. It is not debatable, but I hope the Senate 
will retire for deliberation. 

Mr. CONKLING. Is that motion in order after it has been voted 


| down? 
their managers in what has been for years with me a favorite doc- | 


The PRESIDENT pro tempore. The Senate has refused to retire, and 


the motion is not in order. 
as of fact. I have contended for that strenuously for many years in | 


Mr. SARGENT. Ilask for the yeas and nays on the motion to ex- 


| tend the time. 


The yeas and nays were ordered. 

Mr. BAYARD. I desire that this question should be stated with 
more precision than I think it was by the Chair in last putting it to 
the Senate. The motion of one of the counsel for the respondent in 

| this case was for a suspension of the twentieth rule. The question as 


| put by the Chair, according to my understanding, was that there 


should be an enlargement of the time from one hour under the pres- 

ent rule to two hours on each side; but I think it should, if passed 

upon by the Senate, be restricted to the present motion now made on 
| behalf of the respondent, and not become an alteration of the rule 
and applicable to the discussion of all questions which may arise 
during this hearing. We had better understand whether this motion 
is to he restricted to the hearing of the present motion of the defend- 
ant, or whether this increase of time is to be extended to all interloc- 
utory motions during the trial of this impeachment. 

The PRESIDENT pro tempore. The Chair understands that the mo- 
tion of the counsel, Mr. Carpenter, was to modify this rule, so far 
as this motion is concerned, so as to enlarge the time to four hours, 
two hours on each side, instead of, as the rule reads, one hour on each 
side. 

Mr. CONKLING. For this one motion. 

Mr. EDMUNDS. I know debate is entirely out of order, but I ask 

unanimous consent to say one word. The twentieth rule provides for 
| this very case; the time allowed is one hour on each side unless the 
Senate shall by order extend the time. The substance of the appli- 
cation is that the time be extended to two hours under the rule, and 
not in suspension of it. The counsel cannot move to suspend the rules 
| of the Senate. 
Mr. CARPENTER. The motion as made is for the enlargement of 
| time under Rule 20 to enable us to argue the question. We suggest 
two hours on each side. 

The PRESIDENT pro tempore. The question is, Will the Senate 
enlarge the time to two hours instead of one? on which the yeas 
and nays have been ordered. The roll will now be called on that ques- 
tion. 

The question being taken by yeas and nays, resulted—yeas 48, nays 
13; as follows: 

YEAS —Messrs. Allison, Anthony, Bayard, Bogy, Boutwell, Burnside, Cameron of 
Wisconsin, Caperton, Cockrell, Conkling, Conover, Cooper, Cragin, Davis, Dawes, 
Dennis, Edmunds, Frelinghuysen, Hamilton, Hamlin, Harvey, Ingalls, Jones of 
| Florida, Jones of Nevada, Kelly, Logan, MeCreery, McDonald, McMillan, Maxey, 

Mitchell, Morrill of Maine, Morrill of Vermont, Morton, Norwood, Oglesby, Pad 


dock, Patterson, Randolph, Ransom, Robertson, Saulsbury, Sharon, Spencer, Wad- 
| leigh, West, Whyte, and Windom—4é. 
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NA YS—Messrs. Booth, Cameron of Pennsylvania, Christiancy, Eaton, Hitchcock, 
Howe, Key, Merrimon, Sargent, Sherman, Stevenson, Thurman, and Withers—13 

NOT VOTING—Messrs. Bruce, Clayton, Dorsey, English, Ferry, Goldthwaite, 
Gordon, Kernan, Wallace, and Wright—10. 


The PRESIDENT pro tempore. The Senate orders the extension of 
time to two hours on each side. 

Mr. Manager LORD. Mr. President, in behalf of the managers, I 
would inquire whether this application is to be supported by any afti- 
davits. Ido not understand that in any court it is proper to post- 
pone merely on the ipse dixit of counsel. I suppose that any post- 
ponement whatever should be supported by affidavits when the order 
has been made that the trial proceed to-day. Therefore, I inquire 
whether the order asked for is to be supported by affidavits? If not, 
I desire to raise that point of order in the case. 

Mr. BLAIR. Mr. President, we have no affidavits. We mean to 
submit the question on the considerations which we shall address to 
the Senate. Shall I proceed, Mr. President? 

The PRESIDENT pro tempore. Counsel will proceed. The Senate 
will please give attention. 

Mr. BLAIR. Mr. President and Senators, the grounds on which 
the counsel for the defendant in this case feel compelled to ask the 
postponement of this trial are those which will address themselves 
to the Senate as a body taking notice of the history of the times. 

The first ground upon which we ask this continuance is because of 
the advanced period of the session, and the limited time which we 
can therefore be allowed to prepare for this inquiry. It isimpossible, 
I think, for counsel in the time to which the session in its usual course 
will extend, to do justice to the great question involved in this in- 
quiry. At the threshold you are met by a fundamental constitutional 
question, the question whether a private citizen is subject to be im- 
peached. We, as the counsel of the accused, have not had the oppor- 
tunity to investigate that subject as it oughg to be investigated, by 
going to original sources of information am a matter so grave, 
and we cannot have that time at this season of the session of the Sen- 
ate. It would be unjust to this body, it would be unjust to the peo- 
ple of the United States, for us to go into the consideration of so grave 
an inquiry at this peri-d of the session, with the limited time which 
you can afford us to prepare for it. 

The second ground upon which we place this application for a con- 
tinuance is, that in the articles and in the presentation which is made 
here by the managers on the part of the House of Representatives, 
they ask the liberty to furnish additional articles; and it is a fact of 
which this body will take notice, as one of the matters of current 
history, that the committee which presented the charges already pre- 
sented is proceeding day by day with inquiries to lay the basis for 
additional articles. From the other end of the Capitol and from the 
committee in which these inquiries are proceeding we have an out- 
pouring day by day, through the public press, of testimony to preju- 
dice the public mind and this body against the party aecnsed. Are 
we to have impeachment in broken doses? Is it fair and just that 
while you are here deliberating upon these articles, the public mind 
and this body should be affected by incriminations which we have no 
opportunity to answer? We do not object to that proceeding; we 
want it to go on; we want this continuation for such an examina- 
tion to proceed, We want it to go on all summer; and we want 
everything which can be found and investigated throughout the 
ofticial life of the accused to be examined in detailand with scrutiny 
by this committee, If there is any additional charge to be presented, 
we want an opportunity to meet it squarely, and not togfeel the effect 
indirectly in this trial of having the sluices of calumny opened and 
pouring in upon us with respect to other matters with no opportunity 
of defense. I see in the averted countenances of this Senate to the 
accused that these daily outpourings from the committee-room have 
affected the minds of Senators toward him before they have heard a 
syllable of testimony against him. 

When this committee shall have closed its examinations, we shall 
have either the confession that there is nothing more to add to the 
charges pending here, or, if we have the results of the investigations 
spread before us in the shape of specific charges, we shall be ready 
to meet them. In case no more charges are presented here after this 
investigation, and we are confident it will come to that, we shall have 
the confession before this body and the country that this man’s official 
life has been ransacked by those now in charge of his Department, 
who look upon him with no kindly eye, and that there is naught 
against him except what is embodied in the articles now presented 
to the Senate. How differently will he then stand here, a man who 
won his station in the counsels of the President not by manipulating | 
the primaries nor by contributions or material aid in the election, but 
by gallantry on the field of battle! For this he was raised to his | 
position by the President of the United States. When such a man as 
that is accused before this body upon these articles, and this calumny- 
mill is stopped, and he appears before you to answer the specific alle- 
gations which are now here with a confession that after the closest 
scrutiny of his official life nothing else can be alleged against him, 
this Senate will be very slow to believe on the evidence of a con- 
fessed accomplice that he is guilty of the baseness of which he is 
accused. ° 

But, finally, I appeal to the Senate to postpone the consideration of | 
this question for a third and still stronger reason than any I have | 
submitted; and that is, that from the nature of the charge itself and | 








TRIAL OF WILLIAM W. BELKNAP. LI 


the circumstances under which it is presented the fair consideration 
of questions involved in the case will be embarrassed by the political 
contest now in progress. How can it be otherwise when the trial is 
to take place before a body consisting of the most active partisans of 
both parties, one of which seeks to cast the odium heaped upon the 
defendant upon the other party? That other party, enraged at the 
imputation, seeks to repel it by surpassing its rival in the severity of 
its dealing with the offender. 

It is no disrespect to this body to call its attention to these facts. 
It would be a want of respect to it to shrink from speaking the truth 
for fear of giving offense, even though the object should be to show 
that the circumstances are such as to incapacitate it at this time 
from giving that fair and judicial consideration to the constitutional 
question involved in this case which its importance requires. 

Every lawyer knows who practices before the Supreme Court of the 
United States that that court, though removed from all participation 
in political affairs, avoids giving its judgment on questions which af- 
fect the party politics of the day while the elections are pending. I 
may mention to the Senate the Dred Scott case, which was argued 
elaborately before the Supreme Court of the United States in the 
winter of 1855; but that body refused to mix itself in the polities of 
the day by deciding that question in anticipation of the election that 
occurred in 1856, and laid it over until the election had passed, that 
it might not be said that its decision was influenced by partisanship. 
If such a course was thought proper by a tribunal so much further 
removed from partisanship than this body, to secure itself in dealing 
with great constitutional questions free from party influences, it cer- 
tainly would not be unbecoming in this body, whose members are all 
actively engaged on one or the other side in the great battle now go 
ing on, to imitate the court in guarding itself from such influence 
when called upon to establish a precedent restricting the power to 
impeach a private citizen. 

Every Senator can recall many instances where the ablest, the most 
honest, and the most impartial mep have been induced by intluences 
similar to those which now surround them, to commit the grossest in 


justice. But 1 will call your attention to afew facts that have occurred 


in the history of this case, from the official records, to show this body 
how the ablest, the purest, and the firmest men have overruled their 
own deliberate judgment and disregarded their avowed convictions. 

The Senate will take notice from the official record that these 
charges were investigated one day only in the committee, one wit 
ness only being examined, that the committee reported the next day 
to the House, that the previous question was called, and this impeach- 
ment put through without debate substantially. One or two of the 
members of the House, consisting in great part of learned lawyers, 
protested against the manner in which this business was conducted, 
and ventured to call attention to the fact that the commentators on 
the Constitution of the highest repute held that there was no juris- 
diction in such a case as this. One of these was one of the managers 
here now prosecuting this case. He said on that occasion : 


Now, Judge Story, after full discussion, lays down the doctrine that it cannot be 
done. In England any citizen can be impeached, and therefore the English case of 
Warren Hastings does not apply. In America no man can be impeached but a 
civil officer, and when he ceases to be a civil officer he ceases to be within the lit- 
eral construction of the Constitution. 


And yet, notwithstanding this emphatic protest, that able, resolute, 
and honest man was so overborne that he actually voted against the 
opinion which he had been bold enough for a moment te procla'm, and 
no one was found bold enough to withstand the tide, and impeach- 
ment was voted unanimously. It was a party necessity. Each party 
must clear itself from all suspicion of complicity with corruption, and 
hence it would not do te let even the Constitution stand in the way 
of prosecuting corruption by impeachment, when it was once pro- 
posed in the present morbid state of the public mind. 

What harm can result from the postponement we request? No 
public exigency requires that this proceeding should be forced on at 
this time. The defendant is not in office; he “has done the State 
some service,” and is at least entitled to a fair trial. 

Mr. EDMUNDS. Mr. President, if the counsel making this appli- 
cation have finished their opening, I move that the Senate withdraw 
for consultation. 

The PRESIDENT pro tempore. Have the counsel closed their 
opening ? 

Mr. BLACK. Mr. President, the counsel have not closed their ar- 
gument. We supposed that one of the managers on the part of the 
House of Representatives would now proceed with the argument on 
their side and that the counsel would follow and close by either Mr. 
Carpenter or myself. 

Mr. EDMUNDS. Mr. President, I repeat that, if the counsel for 
the respondent have finished their opening of the application, I move 
that the Senate withdraw for consultation. If counsel have not fin- 
ished their opening of the application, of course I do not make the 
motion. 

The PRESIDENT pro tempore. The Chair put that question, and 
counsel will please state to the Chair whether they have closed their 


opening, so that the Chair can communicate the fact to the Senate. 


Mr. BLAC.:. Well, we have not closed our opening. We have not 
closed the argument which we desire to submit te the Senate before 
there is any ‘leliberation upon the subject; but we expected one of 
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the gentleman on the part of the House of Representatives to pro- | before the public, my unfortunate client would suffer anything except 


ceed and state the objections they have to this motion. 

Mr. President, if it be the pleasure of the court that we proceed with- 
out waiting to hear anything from the other side, we shall goon ; other- 
wise we suppose that the arrangement made between us and the man- 
agers will be carried out, and that one of them will now address the 
court. 

Mr. Manager LORD. Mr. President, I will say that this arrange- 
ment to which the counsel refers is of course one entirely within the 
control of the Senate, and under the suggestion made we do not feel 
at liberty to proceed until the opening on the other side is completed. 

Mr. BLACK. Mr. President and Senators, since it seems to be 
your order, I will state somewhat more fully the ground upon which 
this motion bases itself; and I will give some of my reasons for believ- 
ing that it ought to meet with no opposition from any quarter. 

lhe managers and members of the House of Representatives, moved 
by considerations which they think right and proper, are bent upon 


dragged him here and demand his conviction of high crimes and 


the total loss of his reputation. But he has earned a good name by a 
life-time of well-doing. It is the immediate jewel of his soul, and, like 
every gentleman whois properly constituted, he dreads the loss of it 
a thousand times more than death. The Honse took him at a horri- 
ble disadvantage. If that Committee on War Expenditures, which 
has pursued him with such remorseless activity, had taken him ont 
and shot him in the public square it would have been a visitation of 
merey in comparison with what they did do. If they are his mortal 
enemies, (which I do not believe they are.) let them rejoice, for the 
day of his calamity is come. He has already suffered as much torture 
as human nature is able to bear. 

Is this a case to be tried before a political body in the midst of a 
presidential election? Why,the stump and the newspaper will take 
the jurisdiction out of your hands in spite of all you can do. Con- 
ventions and caucuses will make their own decrees in the cause and 


| demand their aflirmance here. The tempest of passion, which already 
the destruction of the citizen at the bar. To that end they have | 


misdemeanors before a body whose general functions, like their own, | 


are purely political. You have put on your judicial robes for the 
purposes of this particular case ; and when this occasion is once over- 
passed, you will lay them aside as suddenly as you putthemon. They 


have therefore good reason to suppose that here they will meet with | 


all possible sympathy. The demand they make is spoken with a 
voice potential, for it is backed by your constituents as well as their 
own; that is to say, by the whole body of the American people. 
When they say, as they do in their articles of impeachment, that they 
impeach him in the name of the whole people, they are using no 
mere formal solemnity, but they are averring a literal fact that is 
well known to be true. 

In these circumstances the duty of the accused is plain enough. It 
requires him to be, to do, and to suffer whatever you in your wisdom 
may decree. But duties like that are always reciprocal. If he owes 
obedience to the laws of his country, the country owes him a fair 
trial. When I say a fair trial, 1 do not mean merely an honest trial, 
for that he will be sure to get, whether he gets it to-day or to-morrow 
or at some other time; I mean a trial free from all disturbing influ- 
ences, where everything for him and against him will be weighed 
with scrupulous accuracy in scales perfectly poised, from which even 
the dust of the balance will be blown away as carefully as possible. 

This case has its intrinsic difficulties, such as the judges of the high- 
est courts might be unwilling to cope with in the face of an adverse 
public opinion 

At the very threshold of the case you encounter a grave question 


frights the nation from its propriety, is rising higher and hicher 
every day, and the thunders of popular condemnation which break 
over us become louder and louder at every burst. The wrath of the 
country waxes hotter as it burns, and it threatens not only to consume 
the accused but to scorch and blister every one who stands up to give 
him aid and comfort in his adversity. 

Can you give him the fair, impartial, and unprejudiced trial to 
which he isentitled? I answer, yes. It is possible to free yourselves 
from all these disturbing influences. You can disregard all political 
considerations and trample the passions of the hour under your feet. 
You can rise to the loftiest height of judicial virtue and look down 
with contempt upon the stream of prejudice as it rushes along below 


|} you. You can throw away the chances of your friends for that high 


of constitutional law ; new, doubtful, difficult, it must be admitted, | 


because there is great conflict of opinion about it among those who 
ought to understand it best. 

On the part of the managers, doubtless, there will be powerful ar- 
gumentsin favor of the jurisdiction which they have invoked. Ide not 
mean that they will use mere declamation “to split the ears of the 
groundlings,” but strong, weighty, impressive arguments, fit to be ad- 
dressed to the understanding and conscience of this the most dignified 
body in the world. On the other hand, I might say that it will be 


office which makes ambition virtue. You can dismiss from your hearts 
the natural love which all public men have for the pride, pomp, and 
circumstance of political domination over a great country. You can 
defy the criticism of your own constituents and all their power. You 
can look in the omnipotent face of the whole people, and tell them 
that their evil is not good, a —- upon you to require that you 
should. There is no man here, I think, who does not intend to do all 
this and more. Every Senator believes that he, for his own part, will 
come up to that heroical standard of judicial virtue. But is there a 
man among you who believes that the others can do it ? 

Mr. President and Senators, if we had but one party against us, we 
could stand it wellenough; if one were hostile and the other neutral. 
This is a case in which all parties, who agree with one another in 
nothing else, unite in a chorus of execration against a single indi- 
vidual. The democracy, as soon as the accusation was made, remem- 
bering its traditional love of everything that is pure and good in gov- 


| ernment and acting upon its profound hatred for all manner of cor- 


| 


met by us with a demonstration as clear as the light of the sun at | 


noonday. But Ido not say so, because Iam admonished that he “that 
girdeth on his harness” must not.“ boast himself as he that putteth 
it off.” 

It is a matter of transcendent importance to you, to the public, to 
this party, to hundreds of other parties who sooner or later may be 
in the same situation that this point should be decided exactly right. 
if you take a jurisdiction which does not belong to you it is a most 
alarming usurpation of undelegated power. If you have the juris- 
diction and refuse to exercise it, it is a gross dereliction of your duty. 
Of course you can steer your vessel between Scylla and Charybdis 
with perfect safety if you have calm weather to do it in, but that is 
a kind of navigation which certainly ought not to be undertaken in 
the midst of a storm. 

After you have reached the conclusion, if you ever do reach it, that 
you have jurisdiction, then will come the investigation of the merits. 
Remember, to begin with, that he is innocent. I have a right to say 
this here and now for the purposes of the present motion. If I had 
the voice of a thousand trumpets I could not speak it more loudly 
than I have a right to speak it, becanse, in the first place, that is the 
presumption of law; and, secondly, 1 have not seen any legal, suffi- 
cient, or satisfactory evidence of his guilt. Neither have you. 

Standing, then, before you in that attitude, as an innocent man ac- 
cused of an infamous offense, he demands a rigid scrutiny of the evi- 
dence against him and a patient hearing of his answer. Iam far 
from saying that the managers will not make out a most formidable 
case, They have not come here with a mere empty accusation which 
we can afford to despise. They have not made this assault upon the 


accused without weapons in their hands which they think will fatally | 


wound him. No Quaker-guns are mounted upon their battery. The 
artillery leveled upon us is loaded to the muzzle with what kind of 
ammunition I am not sure that I know just yet. But every fact and 
circumstance, moral or material, which they are able to produce will 
be met by a clear and simple though it may be an elaborate explana- 
tion. The answer will be satisfactory when it comes, but it is inex- 
prersibly painful to produce it. Rather than bring his real defense 





ruption, broke ont into a loud explosion of anger the moment they 
heard the accusation, without stopping to consider whether it was 
exactly true ornot. The generalshout which they sent up shook the 
whole country from sea to sea, and completely stampeded the party of 
the Administration. Everywhere they broke from their corrals, 
snapped their halters, and went wild in scattered confusion. Some 
rather heavy stock that had never raised a trot before went over the 
plains on a furious gallop. [Laughter. ] 

The PRESIDENT pro tempore. The Chair will here remind those 
occupying the floor as well as those in the galleries that applause is 
entirely out of order. 

Mr. BLACK. Mr. President and Senators, there is an institution 
among us called the Department of Justice. On its seal is the legend, 
Qui pro domine justitia sequitur. It is headed just now by a gentleman 
renowned for his legal learning and for his love of everything that is 
just and right. It is his special business to hold the executive head 
level on subjects of this kind. He heard that his friend, brother, and 
colleagne was accused by a committee—not proved to be guilty, but 
simply accused. Did he throw the broad «gis of the Constitution 
and the laws over him to protect him and shield him and save him ? 
No. He resolved on the instant that he would burn with an indigna- 
tion as fierce as the most virtuous of democrats. 

Without warrant, without process of any kind, without an oath, 
without proof of probable cause, he surrounded him with a body of 
armed policemen, filled his house with them, put them at the front door, 
at the back door, in hall, parlor, and kitchen. If you had seen him 
in that condition yon might have supposed him to be the fallen min- 
ister of some Turkish despot surrounded by the janizaries of the 
Sultan and waiting quietly for the bowstring. 

When a lawless outrage like thiscan be perpetrated by the Depart- 
ment of Justice; when the Attorney-General, the special gnardian of 
the law, can be lifted from his feet and carried away by the tide of 
prejudice, have we not reason to distrust the fairness of politicians in 
general? 

Mr. President, I would make this same appeal for continuance to 
any court of justice. This is no unjudicial call upon your discretion. 
It does not imply any imputation upon you 

If the judges of the ordinary courts would listen to such a proposi- 
tion as this, founded as it is upon the facts which have been men- 
tioned, how much more necessary is it that a political or legislative 
body should be careful how it exercises its power in a case like the 
present at a time so unpropitious? 

Judges suppose themselves to live in an atmosphere above the 
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reach of public clamor; but the door of a legislative hall cannot be 
closed upon those influences. Legislators regard it as a virtue to 
represent their constituents truly, and to gratify them as much as 
possible. Look at the judicial acts of the English Parliament. The 
history of impeachments and of bills of pains and penalties, and bills 
of attainder, which for a long time came in place of impeachments, 
is the history of the shame and the misfortune of that country. 
Three-fourths of the judgments, nearly all of them, given in times 
of political excitement, were reversed by the body that pronounced 
them. 

You know, as everybody knows, that the truest and best men that 
ever lived have fallen under such proceedings as these. Some of 
those judgments stand yet to disgrace the age in which they were 


James I. He wasa gentleman, but poor enough to be imprisoned for 


debt. He made some flippant expression concerning the Elector- 
Palatine. It excited the intense indignation of divers persons who 


heard it, and the excitement spread from one to another until at last 
he was dragged before Parliament. They had no jurisdiction to pun- 
ish him. His offense was below the competence of a common court; 
it was no offense at all; it was a mere slighting expression that did 
no harm and was not intended to harm any human being; but in 


agreed between them that he should be punished thus: He should 
be compelled to ride on horseback through the principal thorough- 
fares of London on two different days without a saddle, with his 
face to the horse’s tail and with the tail in his hand; that on his re- 
turn from each of these journeys he should stand in the pillory for 
two hours to be pelted by the mob; that he should be whipped upon 
his bare back; that he should be branded in the forehead with the 
letter K, and finally he should be kept in Newgate prison for the 
whole of his natural life. 

That was not done by a set of barbarians. The greatest of that time 


ment that inflicted this outrage upon humanity. Among others was 
Coke, the father of the common law; and he was carried away by 
the passion of the multitude in the wickedness. 

We have had some cases in this country, not cases in which any- 
thing like this which I have recited as having been done there was 
perpetrated ; but here in 1839, or thereabouts, a Mr. Swartwout was 
charged with being a defaulter to the amount of $1,300,000. 
not; he had never spent or appropriated to his own use any dollar of 
the public money; but his papers were in a state of utter confusion ; 


he was not able to prove his innocence, and so he ran away inconti- | 


nently. Everybody believed him to be guilty, including both polit- 
ical parties. Suppose he had been tried before the great men who 
were members of this body in 1840 in the midst of that exciting pres- 
idential election, what earthly chance would he have had of escape ? 
It would have been impossible. 

There are other instances which I need not enumerate of strong de- 
lusions. Everybody threatens to be excessively angry unless some- 
thing be done with the gentleman who is now at this bar, and espe- 
cially our friends in the House of Representatives will be very much 
excited by any disappointment. 

Just at this time the United States are nearly in the condition of 
one of the Roman cities about the beginning of the second century. 
The public authorities had sent off to Africa and at very consid rable 
expense they had secured and brought home a lion of great strength 
and ferocity. Great pleasure, gratification to the people was expected 
if they could only get a man for the lion, but it seemed for a while 
as if there might be some disappointment about that. On the eve 


of the day when the games were to begin somebody caught a man | 


and dragged him before the magistrates, charged with the crime of 
Christianity. He was convicted. But suppose the judges had re- 
fused to take jurisdiction, or, having taken jurisdiction, had acquitted 
him upon the ground that he was a good pagan, what would have 
happened to the judges? They themselves would have been thrown 
to the lion, and the people would have had their sport anyhow. 
What do these examples of popular fury, and legislative ferocity in 
consequence of the popular fury, teach us? History, says Hume, is 
philosophy teaching by examples. 
all the examples we know in the history of this country and of past 
times? Why this, that when the people rage and imagine a vain 
thing and demand the sacrifice of a victim against which their wrath 
is directed, that is the very time that you should not take cognizance 
of the charge, that you should wait quietly until the times change. 
It teaches that you should wait, as the prophet Elijah waited when 
he came out of the cave, until the earthquake ceased to shake the 
mountain, until the mighty wind had blown past, until the great fire 
had burned itself out, and then listen as he listened for “the still 
small voice” that speaks of justice, liberty, law, divine and human. 
We have a very recent example which shows that legislative bodies 
are not infallible, althongh they are composed of the wisest, vir- 
tuousest, discreetest, best men in the world. It is buta few days ago 
that the House of Representatives took up a man, and without juris- 
diction, without paying the slightest attention to his defense, and 
though he was not guilty, rushed him into prison. That was done, 
remember, by a House hearly all of whose members had distinguished 
themselves by their devotion to the great principles of human lib- 
erty, habeas corpus, and the right of trial by jury. One of them, only 


What is the lesson taught us by | 





| ing, and they shall get all they want if they are entitled to it. 
| mean time it will do them good, I am sure, to sprinkle some cool 


| & great cause. 
among them the wisest men of any time, were members of the Parlia- | 
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two or three weeks afterward, stood up on his feet in the House and 
confessed that the accusation and punishment were the result of par- 
tisan zeal on the one side and partisan timidity on the other. When 
that thing can be done by a House of Representatives so illustrious 
and filled with so many great and distinguished men, it surely is not 
wrong for me to say that possibly the same thing may happen here 
where distinguished men and great statesmen are equally plenty. 
Now, if you will put this off until the gentlemen who are mana- 
gers get through with the trial which they are conducting against 


|} my client behind his back, and until there shall be no further politi- 
| cal occasion for convicting him, when there shall be nothing but the 


ends of justice to answer, you will pronounce then a judgment in the 


| cause which will do you honor and save him from great wrong. In 
pronounced. Take, for instance, the case of Floyd in the reign of 


the mean time I beg my friends at the other table not to let their zeal 
run away with them, not to be troubled, not to fret. The thing will 
all come right in due time. They shall have their day and their hear- 
In the 


drops of patience upon their fiery spirits. 
Mr. CARPENTER. Mr. President, what is the danger to the State, 


| what is the calamity impending to free institution which this prose- 
| cution must be hastened to avert? What great end is to be secured 
order to gratify the rage of the populace the two houses of Parliament | 


by a final trial on this impeachment at this session that cannot as 
well be attained by a trial at the next session of the Senate? What 
is the overwhelming evil this proceeding is to correct? Is any public 
officer undermining our liberties or using his power to oppress the 
people, and who is therefore such an enemy to humanity that he must 
be arrested in his wicked career by an almost instantaneous convic- 


| tion? No; for no public officer is touched by this proceeding. It 


contemplates nothing but the intliction of political disabilities upon 
a private citizen of the State of Lowa. 

This is unquestionably a great court, but this can hardly be called 
Congress has been constantly engaged for many 
years in removing political disabilities resulting from treason; not 


| mere theoretical and constructive treason; not the preaching of a 


sermon containing tenets not fashionable at court, like that for which 
a clergyman was once impeached in England ; not merely the writ- 
ing of essays to satisfy the people of the right of rebellion, like that 


| which sent Algernon Sydney to ignominious execution ; but treason 
| defiant and organized ; treason with uplifted crest and outstretched 


He was | 





| Providence, to suggest a pause. 


arm; treason which drenched the land with blood and darkened our 
homes with mourning. You have been engaged for years in removing 
political disabilities from men guilty of such treason, quickening them 
with capacity for political and official life, until they have at last 
gained possession of the southern wing of this Capitol. And this 
proceeding is their first signal exercise of authority ; and they come 
to the bar of this court heralded by proclamations and surrounded 
with pageantry which fills your galleries when nothing is to be done 
but the filing of a single paper. And all this to fix upon a citizen of 
Iowa, a Union officer, the disabilities which the generosity of the 
North has removed from offenders in the South. 

There are some incidents of this proceeding, apparently ordered by 
These articles of impeachment were 
served upon General Belknap at five o’clock and forty minutes in the 
afternoon of the 6th day of April, 1876. On the 6th day of April, 
1862, at about the same hour, General Belknap was in the fore-front 
of the line of Union troops who made their last stand and rolled 
back the confederate forces on the bloody field of Shiloh. The 
former good character and distinguished services of the respondent 
may pot avail him on the final question of innocence or guilt, but 
may properly be considered in disposing of this motion, which is 
addressed to the sound discretion, in some sense the grace and favor, 
of this honorable court. 

There is no necessity for a speedy trial: The public safety is in no 
way in peril. Noofticer is to be removed, for no officer is touched by 
these proceedings. The prospect is not brilliant for his nomination 
by the President for any office pending these proceedings, and if he were 
nominated the Senate would probably not confirm him. Therefore no 
great public interest demands an immediate trial. In the case of 
Blount’s impeachment the trial was had at a session subsequent to 
that at which the articles were presented. Judge Peck’s trial was 
postponed to asubsequent session on the motion of Mr. Webster. And 
in this case, whether political disabilities shall or shall not be laid 


| upon General Belknap is not a question of such pressing importance that 


its determination cannot be postponed to a calmer hour. Not only 
has General Belknap maintained a good character, but he has rendered 
important and eminent services to the Republic, and he stands to-day 
with honorable place in history, with reputation unquestioned save 
in regard to the transaction now under consideration, testified to only 
by a single witness, and that witness the feeble tool of one woman 
bent on the destruction of another. 

Every Senator who hears me knows that I am especially estopped 
to utter one disrespectful word to this body. I have experienced its 
generous kindness so often that I can never entertain aught but the 
highest respect forthe Senate and the warmest affection for its mem- 
bers; and no one will do me the injustice to suppose that my advocacy 
of this motion is inspired by any want of confidence in the ability or 
integrity of this court. But Il remember a proceeding in this body 
some years ago, in which a Senator was on trial, and I happen to know 
that at that time another Senator, who had been a member of the 
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committee which reported the case to the Senate and had what was, 
substantially, a judicial daty to perform in the premises, was in the 
daily receipt of numerous letters from his warmest friends and lead- 


opened upon him like the Russian artillery upon the fated six hun- 
dred, and “ volleyed and thundered” until Swartwout, in utter con- 


| sternation, sought safety beyond the seas. There he remained until 


ing politicians of his own party at home, assuring him that if he did | 


not do everything in his power to expel the accused he never could 


be re-elected. The Senator thus warned pursued the course which | 


his convictions dictated, but the predicted consequence was realized. 


Of course, I do not know that you, Senators, are daily receiving | 


such letters in regard to this trial. But I should not be astonished to | 


learn that some person, unacquainted with the proprieties of this pro- 
ceeding, had written a similar letter to some Senators. 


lhe coming presidential campaign is already dawning upon us, and | 


willincrease in warmth and interestday byday. Itisimpossible forthis 
court to sit,amid the excitement of a political canvass, entirely unaf- 
fected by political influences; and no harm can come tothe public, while 


the respondent’s chances of impartial justice at your hands would be | 


greatly increased by postponement of this trial until the coming po- 
litical contest shall be settled. 

We all know what the next campaign is to be. The democrats, 
who have been so long out of office, rely upon the watchword “ anti- 
corruption” to win the people to their support. This the repubh- 
cans must meet by exhibiting greater detestation of corruption than 
the democrats profess. The democrats can only exhibit their virtue 
by finding corruption in the republican party to be rebuked, and re- 
publicans can exhibit their virtue only by out-Heroding Herod in 
punishment of whatever corruption democrats may pretend to find. 
Both parties are therefore interested in making the most of the al- 
leged misconduct of the respondent. The democrats have found 
nothing, in all their investigations, against any other officer, and 
nothing against the respondent except the particular matter set out 
in these articles of impeachment, and that alleged by only one wit- 
ness, and he durst not remain in the country twenty-four hours after 
he had testified. The campaign, therefore, must turn upon the guilt 
or innocence of Belknap, both parties being interested to establish 
his guilt. He will therefore be made the object of attack from every 


stump, in every newspaper, and in every hamlet in the land. And | 


the question is, whether this is a favorable time for him to receive a 
perfectly calm and dispassionate trial. 

Consider what has already transpired. A report was made by a 
committee to the House of Representatives about three o’clock in the 
afternoon of April 2, 1276. The committee had no authority to make 
the investigation orthe report; but the tenorof the report was so grate- 
ful tothe House that, without printing the testimony, and under the 
stress of the previous question, amid a scene of excitement and con- 
fusion which the Speaker characterized as “ disgraceful disorder,” the 
impeachment was carried by a unanimous vote. It is worthy of re- 
mark, as evineing the excitement of the hour, that one of the firmest 
and ablest lawyers of the House, one of the honorable managers now 
present, after declaring that the House had no authority to impeach 
Mr. Belknap, then out of office, was so carried away as to vote in favor 
of impeachment. 

After this remarkable proceeding on the part of the House, the 


Attorney-General, a mild-mannered gentleman, with a kind heart and | 


high sense of propriety, was so excited by the fear that a democratic 
House was getting ahead of a republican administration that in open 
defiance of the Constitution, which declares that “the right of the 
people to be secure in their persons, houses, papers, and effects against 
unreasonable searches and seizures shall not be violated, and no war- 
rant shallissue bat upon probable cause supported by oath or affirma- 
tion, and particularly describing the place to be searched and the per- 
son or things to be seized,” without oath or affirmation establishing 
probability of guilt and without warrant issued for arrest, issued his 
lettre de cachet to the chief of a band of detectives belonging to the 
Treasury Department to exercise the strictest surreillance over the re- 
spondent, And in pursuance of this despotic and void order Belknap’s 
house was surrounded with armed policemen and filled from cellar to 
garret with these detectives. The Attorney-General had no more an- 
thority to seize Belkuap’s house and imprison him therein than Bel- 
knap had to imprison the Attorney-General, and no more authority 
than had any private citizen to thus imprison them both. And, apart 
from the motive which inspired it, this proceeding of the Attorney- 
General is as much more deserving of impeachment than the trans- 
action set ont in these articles as the violation of a plain provision 
of the Constitution in favor of the people’s rights is more dangerous 
to liberty than the violation of a particular penal statute. This pro- 
ceeding of the Attorney-General, however, is only mentioned to show 
how political excitement could overcome the prudence of a high ex- 
ecutive officer and transform the head of the Department of Justice 
into a minister of injustice. 

Let this trial go over until the political contest shall be ended. 
The respondent will not attempt to escape; will not, like his accusers, 
flee into Canada; but will be present whenever this court requires 
his presence, 

My colleague has referred to the case of Swartwout, and it is full 
of instruction for the present hour. He was accused of unparalleled 
dishonesty in office. And his supposed dishonesty has given a new 
word to our language. “Swartwouting” is equivalent to embezzle- 
ment and official peculation. He was set upon by pamphlets and 
speeches, political vituperation and popular denunciation ; the press 


' 





the presidential campaign was closed, the public mind had resumed 
its normal state, the storm had subsided, and the uproar ceased, 
Then he returned, and apon a deliberate and honest settlement of 


| his accounts it was ascertained that, so far from his having been a 


defaulter, the Government was indebted in a small sum to him. 
This lesson ought not to be lost upon the lovers of justice when, 
in the hour of high political need, a vietim is singled out to be pur- 


| sued to the death—when a citizen is required as a scapegoat for a 


party. 

When we come to consider the final issues in this ease, if we ever 
reach them, then the considerations which we now urge may be un- 
important. But upon this question, When shall Belknap be tried ? 
his former good character and honorable public services are properly 
urged upon the court; for surely such a man should be denied noth- 
ing which may secure to him the calmest, most impartial trial. And 
then, if for the imprudence of others justice can only be appeased by 
the disgrace of one who has rendered such service and bears such 
honors, so be it. But let this great act of justice proceed from delib- 
erate judgment, and do not let it stand in our history as an instance 
of political injustice to crimson the cheeks of our children with shame. 

Mr. EDMUNDS. Mr. President, with a possible view of saving time, 
I move that the Senate withdraw for consultation. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that the Senate now withdraw for deliberation. 

A division was called for. 

The PRESIDENT pro tempore. On the motion to retire the roll-call 
will proceed, a division being called for. 

The question being taken by yeas and nays, resulted—yeas 35, nays 
24; as follows: 

YEAS—Messrs. Anthony, Bayard, Bogy, Booth, Burnside, Cameron of Wiscon 
sin, Caperton, Christiancy, Cockrell, Conover, Cooper, Cragin, Davis, Faton, Ed 
munds, Goldthwaite, Hamilton, Key, McCreery, McDonald, McMillan, Merrimon, 
Morrill of Vermont, Morton, Norwood, Oglesby, Randolph, Ransom, Robertson, 
Saulsbury, Sharon, Stevenson, Thurman, Wadleigh, and West—35. 

NAYS—Messrs. Allison, Boutwell, Cameron of Pennsylvania, Conkling, Dawes, 
Dennis, Frelinghuysen, Hamlin, Harvey, Howe, Ingalls, Jones of Florida, Jones 
of Nevada, Kelly, Logan, Maxey, Mitchell, Morrill of Maine, Patterson, Sargent, 
Sherman, Spencer, Windom, and W ithers—24. 5 

NOT VOTING—Mees’s. Bruce, Clayton, Dorsey, English, Ferry, Gordon, Hiteh- 
cock, Kernan, Paddock, Wallace, Whyte, and Wright—12. 

The PRESIDENT pro tempore. The Senate orders a retirement for 
consultation. 

Mr. Manager HOAR. Mr. President, before the Senate retires, I 
ask its consent to call attention to one other matter, and that is that 
the Senate will consider whether the rule of parliamentary law which 
prohibits the discussion in the Senate of what has taken place in the 
House of Representatives is a rule governing the proceedings of this 
trial, in order that the managers who represent the House may gov- 
ern themselves accordingly. Iam led to allude to the subject from 
the fact that one of the learned counsel has been permitted to state 
that a scene of disorder took place in the other branch of Congress 
on a certain occasion to which he referred. I do not make any mo- 
tion upon this subject, but desire to call the attention of the Senate 
to the matter, that we may understand what our rights and duties are 
in the premises. 

Mr. CARPENTER. Mr. President, in behalf of the defendant we 
wish to say that before that very important question shall be decided 
by the Senate we desire to be heard upon it. 

The PRESIDENT pro tempore. The Senate will now retire. 

The Senate, at two o’clock and fifty-five minutes p. m., retired to 
the conference chamber. 

The Senate having been called to order in the conference chamber 

The PRESIDENT pro tempore stated the question to be on the mo- 
tion for continuance submitted by Mr. Carpenter, of counsel for the 
respondent. 

Mr. EDMUNDS moved that the motion of the respondent to post- 
pone the further hearing of the impeachment until the first Monday 
in December next be denied. 

After debate, 

Mr. SHERMAN moved to substitute for Mr. EpmunDs’s motion 
“that the President pro tempore ask the managers if they desire to be 
heard on the pending motion of Mr. Carpenter, of counsel for re- 
spondent.” 

Mr. MERRIMON moved that the Senate return to its Chamber 
without action; on which motion the question, being taken by yeas 
and nays, resulted—yeas 30, nays 30; as follows: 

YEAS—Messrs. Allison, Bogy, Boutwell, Cameron of Wisconsin, Conkling, Cono- 
ver, Cragin, Dawes, Dennis, Ferry, Hamlin, Ingalls, Jones of Florida, Jones of Ne 
vada, Logan, Merrimon, Mitchell, Morrill of Maine, Morrill of Vermont, Oglesby, 
Paddock, Patterson, Ransom, Robertson, Sargent, Sharon, Sherman, Spencer, West, 
and Windom—0. 

NAYS—Messrs. Bayard, Booth, Burnside, Cameron of Pennsylvania, Caperton, 
Christianey, Cockrell, Cooper, Davis, Eaton, Edmunds, Goldthwaite, Hamilton, 
Harvey, Hitchcock, Howe. Kelly, Key, McCreery, MeDonald, McMillen, Maxey, 
Morton, Norwood, Randolph, Saulsbury, Stevenson, Thurman, Wadleigh, and 
W ithers—30. 

NOT VOTING—Messrs. Anthony, Bruce, Clayton, Dorsey, English, Freling- 
huysen, Gordon, Kernan, Wallace, Whyte, and Wright—11. 


So the motion was not agreed to. 
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The question recurring on the amendment of Mr. SHERMAN, the 
yeas were 28, and the nays 31; as follows: 


YEAS—Mesars. Allison, Bogy, Boutwell, Cameron of Wisconsin, Conover, Cragin, 
Dawes, Dennis, Ferry, Frelinghuysen, Hamlin, Ingalls, Jones of Florida, Jones of 
Nevada, Logan, McCreery, Merrimon, Mitchell, Morrill of Maine, Morrill of Ver- 
mont, Patterson, Randolph, Ransom, Robertson, Sharon, Sherman, Spencer, and 

V indom—28. 

' NA YS—Messrs. Bayard, Booth, Burnside, Cameron of Pennsylvania, Caperton, 
Christiancy, Cockrell, Conget Davis, Eaton, Edmunds, Goldthwaite, Hamilton, 
Harvey, Hitchcock, Howe, Kelly, Key, McDonald, McMillan, Maxey, Morton, Nor- 
wood, Oglesby, Sargent, Saulsbury, Stevenson, Thurman, Wadleigh, West, and 
V ithers—31. 

: NOT VOTING—Messrs. Anthony, Bruce, Clayton, Conkling, Dorsey, English, 
Gordon, Kernan, Paddock, Wallace, Whyte, and Wright—12. 


So the amendment was rejected. 

The question recurring on the motion of Mr. EpMuNDs, the yeas 
were 59, and the nays 0; as follows: 

YEAS—Mesars. Allison, Anthony, Bayard, Bogy, Booth, Boutwell, Burnside, 
Cameron of Pennsylvania, Cameron of Wisconsin, Caperton, Christiancy, Cockrell, 
Conkling, Conover, Cooper, Davis, Dennis, Eaton, Edmunds, Ferry, Frelinghuysen, 
Goldthwaite, Hamilton, Hamlin, Harvey, Hitchcock, Howe, Ingalls, Jones of Flor- 
ida, Jones of Nevada, Kelly, Key, Logan, McCreery, McDonald, McMillan, Maxey, 
Merrimon, Mitchell, Morrill of Maine, Morrill of Vermont, Morton, Norwood, 
Oglesby, Paddock, Patterson, Randolph, Ransom, Robertson, Sargent, Saulsbury, 
Sherman, Stevenson, Thurman, Wadleigh, West, Whyte, Windom, and Withers— 


59 
, NOT VOTING—Messrs. Bruce, Clayton, Cragin, Dawes, Dorsey, English, Gor- 
don, Kernan, Sharon, Spencer, Wallace, and Wright—12. 

So the motion was agreed to. 

At four o’clock and thirty-five minutes p. m. the Senate returned 
to the Senate Chamber, and the President pro tempore took the chair. 

The PRESIDENT pro tempore. The Presiding Officer is directed to 
state to the counsel for the respondent that their motion is denied. 
The question bow recurs on the motion submitted by the managers 
on the part of the House of Representatives. Do the counsel on the 
part of the respondent desire to be heard upon it? 

Mr. BLAIR. We wish to be heard on that motion. 

Mr. SHERMAN. Let the motion be read. 

The PRESIDENT pro tempore. The Secretary will report the mo- 
tion. 

The Secretary read as follows: 

On motion of the managers, 

Ordered, That the evidence on the questions pertaining to the plea to the jurisdic- 
tion of this court be given before the arguments relating thereto are heard, and if 
such plea is overruled, that the defendant be required to answer the articles of im- 


peachment within two days, and the House of Representatives to reply, if they | 


deem it necessary, within two days, and that the trial proceed on the next day after 
the joining of issue. 

The PRESIDENT pro tempore. 
sel for the respondent. 

Mr. BLAIR. Mr. President—— 

Mr. ANTHONY. Mr. President, if the counsel will give way, I move 
that the Senate sitting as a court of impeachment adjourn until to- 
morrow at half past twelve o’clock. 

The motion was agreed to; and the Senate sitting for the trial of 
- impeachment adjourned until to-morrow at half past twelve 
o'clock. 


The Senate will now hear the coun- 


Fripay, April 28, 1876. 


The PRESIDENT pro tempore having announced that the time had 
arrived for the consideration of the articles of impeachment against 
William W. Belknap, 

The usual proclamation was made by the Sergeant-at-Arms. 

The respondent appeared with his counsel, Mr. Blair and Mr. Car- 
penter, 

The PRESIDENT pro tempore. The Secretary will notify the 
House of Representatives that the Senate is now ready to receive the 
managers and the House, provision being made for their accommoda- 
tion. 

At twelve o’clock and thirty-six minutes p.m. the Sergeant-at 
Arms announced the presence of the managers of the impeachment 
on the part of the House of Representatives, and they were conducted 
to the seats provided for them. 

The Secretary read the journal of the proceedings of the Senate 
yesterday sitting for the trial of the impeachment. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. The Secretary will report the pending motion sub- 
mitted by the managers on the part of the House of Representatives. 

The Secretary read as follows: 


In the Senate of the United States, sitting as a court of impeachment. 
THe Unitep STaTEes OF oe 


v8. 
WILiiaM W. Bevknar. 
On motion of the managers, 

_ Ordered, That the evidence on the questions pertaining to the plea to the jurisdic- 
tion of this court be given before the arguments relating thereto are henek and, if 
such plea is overruled, that the defendant be required to answer the articles of 
impeachment within two days, and the House of anaes to reply, if they 


deem it necessary, within two days, and that the trial proceed on the next day after 
the joining of issue. 
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i) 


Mr. Manager LORD. Mr. President, I think the managers pre- 
sented yesterday on that question all that they desire to submit at 
the present time until the other side are heard. 

The PRESIDENT pro tempore. Do gentlemen of counsel desire to 
be heard ? 

Mr. CARPENTER. Mr. President and Senators, the same reason 
which induced us to move yesterday for a continuance of the trial of 
this cause until after the coming political campaign induces us now, 
since the Senate has determined to try this cause at the present term, 
to hurry it forward as fast as we can before the political furnace be- 
comes heated seven times hotter than its wont. I therefore say to 
the Senate that we shall ask no unnecessary delay in this case; we 
shall interpose no dilatory plea or motion which, in our judgment, is 
not essential to the merits of the case, and shall do everything in our 
power to speed the trial and terminate it as soon as possible, having 
due regard to the importance of the cause and to the proper defense 
of this respondent. 

The first part of this order, “That the evidence on the questions 
pertaining to the plea to the jurisdiction of this court be given before 
the arguments relating thereto are heard,” we have no objection to. 
It is a matter of total indifference to us what is the order which the 
Senate may make in that particular. Whether the testimony shall 
be taken and the argument on the facts and the law in regard to the 
jurisdiction of the court be heard together, or whether they shall be 
proceeded with at different times is a matter of indifference to us, 

To the residue of the order, however, we do seriously object upon 
several grounds. In the first place, we object to the managers con- 
trolling this case on both sides. We are perfectly willing that they 
should ask such orders as they please for theirown government and 
their own pleadings; but we object to their fixing or asking any 
order in regard to our pleadings. This part of the order is: 





And if such plea is overruled, that the defendant be required to answer the arti- 
cles of impeachment within two days. 


I suppose that means answer the articles on the merits. 


And the House of Representatives to reply, if they deem it necessary, within two 
days; and that the trial proceed on the next day after the joining of issue, 


I submit to this honorable court that a proper reply to the man- 
agers of the House in regard to this part of the proposed order would 
be the famous reply which Coke made to the king: “ When the ques- 
tion arises and is debated, I will do what is fit and proper for a judge 
todo; and further, I decline to pledge myself to your majesty.” When 
this plea to the jurisdiction shall be disposed of, the defendant may 
demur to the articles of impeachment, or may not, as he shall be ad- 
vised; and what will be the circumstances of this court, or of the 
counsel, or even of the managers, who, although numerons, are not 
incorporated and are still mortal, this court cannot to-day determine. 
They may not want to make their reply to whatever we may say so 
speedily as they now think. 

In the next place, if the court please, while as I say we shall not 
attempt to make any delays in this case beyond what are absolutely 
necessary, the argument of the question of the jurisdiction of this 
court cannot be made properly on the day indicated in this order. 
The‘defendant has been compelled to employ counsel, and the coun- 
sel whom he has employed have been actively engaged, were at the 
time of their retainer, and have been ever since, in other professional 
employments in which they were previously engaged. The Supreme 
Court of the United States has been in session all the time and is 
still in session. Other courts in the States where Judge Black has 
had engagements have been in session also, and he has been com- 
pelled to be absent from Washington most of the time. Mr. Blair 
has also been engaged in the Supreme Court and in other professional 
employments. Therefore it has been impossible for us up to the 
present time to do more in this case than to attend to its current ne- 
cessities. We have had no opportunity to make any preparation for 
the argument of what in my belief is the gravest question ever pre- 
sented to a tribunal in this country, namely, whether this Senate 
has an undefined criminal jurisdiction over forty million people. 

There is another practical difficulty that has been in our way, which 
was mentioned yesterday, and that is that all the books on the sub- 
ject are out of the Library being examined, I suppose, by the com- 
mittees of the House or by Senators, and we have therefore had no 
opportunity to reach the books which we desire to examine previous 
to this argument; and every lawyer in the Senate knows that such 
a question cannot be properly prepared on our side without a thor- 
ough examination of the authorities, the matters of law decided in 
other tribunals, and the history of the proceedings in England from 
which we have borrowed this procedure. 

I wish in this connection to say to the court that we cannot be ready 
to present our side of this question, and properly present it as the im- 
portance of the question requires, present it as is due to this court, 
due to ourselves, and, above all, due to our client, in less than two 
weeks. We, therefore ask that this matter may be postponed until 
two weeks from to-day ; and after that, unless in case of sickness or 
some calamity which cannot be foreseen, I think we shall ask for no 
other delays except in the necessary preparation of pleadings or other- 
wise as will be conceded to be entirely proper. 

In connection with the request that we shall have two weeks to 
prepare for this argument, I repeat my assurance that it is not for de- 


The PRESIDENT pro tempore. Are the managers ready to go on? | lay; it is not to waste the time of the court; and it will not have that 
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effect, for I understand you have some things to do besides hearing | 


this case—I refer to your legislative business—and our only object is 
to be able to present the question as its importance demands, 

Mr. Manager LORD. Mr. President and Senators, I desire to call 
the attention of this court to the proceedings bad on the 17th of the 
present month. I do not intend in the least to call in question the 
good faith of the counsel who has just addressed this tribunal, but I 
may refer to what I am about to refer to, in order to show this court 
the good faith of the managers in making this motion. On the 17th 
of the present month this occurred. The Chief Clerk read: 

lhe managers on the part of the House of Representatives request a copy of 
the plea filed by W. W. Belknap, late Secretary of War, and the House of Repre 
sentatives desire time until Wednesday, the 19th instant, at one o'clock, tu consider 
what replication to make to the plea of the said W. W. Belknap, late Secretary of 
War 

Che PResipENT pro tempore. Senators, you have heard the motion of the mana- 
gers. Those who concur will say ay; those who non-concur will say no, [putting 
the question.}| The ayes have it; the Senate so orders 

The Chair will ask the gentlemen counsel for the respondent if they will be ready 
to proceed at the time named in the motion submitted by the managers! 


The learned counsel who has just addressed the court answered : 

That will depend entirely upon what the managers do. We cannot anticipate. 
If they do what we suppose they will do, we shall be ready. If not, we shall have 
to consider what we will do next. 

Now, if the court please, this answer of the connsel was supposed 
to refer toa general replication; in other words, he said in substance 
to this tribunal that if the managers put in a general replication he 
would be reudy to go on with the argument. At least, so we under- 
stood ; and it is difficult for me at the present time to give any other 


possible interpretation. The counsel could not have intended to trifle | 


with this court He could not have said that he would be ready to go 
on provided we were ready to come in here and abandon this impeach- 
ment. ‘Therefore all that he could have intended, in our judgment, 


was this: “If the managers put in a general replication to the plea 


of the defendant, then and in that case we shall be ready to go on | 


immediately upon that question.” 

We did not put in simply a replication relating to the principal 
question; we put insomething more than a general replication, namely, 
a special replication, and therefore the counsel is not bound to go on 
under his statement. 

Bat this is the point: The counsel says he wants time to prepare, 
hecanse the question to be decided by this court is whether it has 
criminal jurisdiction over forty millions of people. That question 
would be presented by the general replication, and, if the counsel 
would have been ready on the 19th day of the present month to argue 
that question, why is he not ready now? 

Let me call the attention of the Senate for a moment to the other 
questions bearing on this matter, contained in the special replication. 
In this special replication three issues are tendered. In the first 
place, the replication affirms that William W. Belknap wasin office until 
and including the 2d day of March—the day upon which he was im- 
peached, We also aftirm that the House of Representatives through 
a proper committee had taken jurisdiction of the case, and that the 
impeachment proceedings were pending when the defendant resigned. 
We also affirm that the defendant resigned to avoid the impeachment ; 
and allow me to call the attention of the court, in passing, to the re- 
joinder of the defendant, in which he substantially admits that he 
resigned for the purpose of avoiding the impeachment. He gives an- 
other reason for it, it is true, than guilt, but no matter, the fact is sub- 
stantially admitted in his rejoinder that he resigned for the purpose 
of avoiding this impeachment. Therefore there will be no great difti- 
culty in regard to the question of fact raised on that part of the re- 
joinder to our replication. 

Phen, on the second question, the proceedings before the House of 


Representatives, they are very easily proved; and as to the question | 


of whether he was in offiee on that particular day, it is a matter of 
history that he did not resign until the 2d of March, and therefore he 
was in office on that particular day. 

Now, if the court please, the questions relating to these facts: first, 
the question relating to the defendant’s power to evade the Constita- 
tion und the punishment of the Constitution by resigning; second, 
the question relating to dividing a day into fractions ; third, the ques- 


tion relating to the proceedings before the House of Representatives ; | 


that is to say, the relation of the impeachment to the commencement 
of the proceedings, and also another question as to the effect of the 
adoption of those proceedings by the House of Representatives—all 


these are questions, I say, with which all lawyers are familiar, more | 


or less; and certaiily the distinguished counsel on the other side must 
be familiar with ali these questions. 

As will be seen, the facts pertaining to these questions are within 
a very barrow compass, can be easily educed and easily considered. 
if we understood rightly the suggestions of counsel on yesterday, 
they claim to be thoroughly familiar, all of them, with what has trans- 
pired before the committee of the House and what has transpired in 
the House of Representatives. However unjustly they stated these 
facts, however erroneously, nevertheless they will undoubtedly hold 
on to their present view in regard to them until they are convinced 
by the evidence; and therefore it is that under these circumstances 
the managers fee] constrained, being ready here to-day with the wit- 
nesses, to ask this court to go on with the trial and take the testimony 
bearing on the question of jurisdiction; and after the testimony is in, 


it will be in the discretion of the court to grant one, two, three, or 

more days, or longer time; I mention this number of days as sufficient 

| in my judgment for counsel to prepare; but it will of course be in 
the discretion of the court to grant such further time as the court 
may deem proper. 

Mr. CARPENTER. Mr. President, I ask permission to say a word 
in reply to the argument of the honorable manager so far as it relates 
to me personally. After we had filed our plea, and the managers had 
asked time to reply, the President inquired of the counsel for the de- 
fense if they would be ready to proceed after the managers had filed 
their replication. To that I replied that if the managers did what 
we supposed they would, we should be ready to proceed—not proceed 
to argue any question; not proceed to take testimony; but proceed 
to file a counter-pleading; and I had then with me (supposing that 
they would demur to our plea, which stated nothing but facts) a 
joinder in demurrer. If they had filed their demurrer that day, I 
should have filed the joinder in demurrer the next moment. My re- 
ply simply was that we should be ready to proceed on that day if 
they did what we supposed they would; that is, if they demurred to 
our plea we should be ready to join in demurrer. No question was 
asked asto when we should be ready to proceed with the actual trial. 

Everything done here isa proceeding in the trial. When this court 
by its order directed that the trial should proceed on the 27th, what 
was intended? Simply that the next step should then be taken. 
The motion to continue it over this session was a proceeding in the 
trial. We proceeded with the trial all that day, and are proceeding 
to-day; but to proceed with the trial and to be ready to argue a par- 
ticular question, are very different things. 

The honorable managers, I suppose, have been investigating this 
question for weeks. They have had the opportunity to do so, being 

| excused, I suppose, from duty in the House, and allowed to sit in com- 
| mittee during the sittings of the House. They have had weeks to 
devote to this subject.and had the books at hand. We have not; and 
we have been engaged in other necessary professional employments 
during this time. If this order is to be passed in this form, and (his 
question is to be argued to-day or to-morrow, it is impossible for vs 
to argue it. The honorable managers might as well ask for an order 
| that we should not be heard at all. Even the Almighty employs 
human means and instrumentalities to execute His providences. Bel- 
knap could not do any better. He has to rely upon mortal men; and, 
if he is to get a lawyer who will devote his entire time to this case 
from the day of its inception toits end, he must get a lawyer who has 
no other case. The lawyers who have no cases are, as a general thing, 
the lawyers to whom a man in such a case would not want to intrust 
his interests. 

We are not asking, I assure the Senate, for a single moment's delay 
for the sake of delay. We ask nothing but such time as in a case 
pending in the Supreme Court under its original jurisdiction not 
one of the honorable managers would refuse to opposite counsel, as 
a matter of professional courtesy. Undoubtedly if the honorable 
manager who has just addressed the Senate was opposed to me in a 
case under the original jurisdiction of the Supreme Court, a case not 
| under peremptory call, and I should ask him as a courtesy for two 

weeks to prepare an argument and brief in the case, he would never 
| think of denying it, as I certainly should not to him. 
| Although this is a great court, and a great case in the estimation 
of the managers, it is still a lawsuit, and must be tried as other law- 
suits, if it is tried at all. And I am astonished that the managers 
feel bound to deny us a courtesy which I state professionally, upon 
my honor as a lawyer, is absolutely necessary to enable us to present 
this question at all as becomes either the court or the cause. 
| Mr. Manager LORD. Mr. President and Senators, it certainly is 
| the fanlt of the counsel for respondent, and not the fault of the man- 
agers, that we have misapprehended his position; and I apprehend 
that there was no person in this august court on that day among the 
| hundreds who were here who did not fully understand the counsel 
when he responded to the question of the court to mean that he 
would be ready to proceed that day, not by the filing of a mere for- 
| mal paper which his clerk could draw, but that on that day be would 
be ready to proceed with the trial. What was the language used ? 
| What was the question of the President ? 


The Chair will ask the gentlemen counsel for the respondent if they will be 
ready to proceed at the time named in the motion submitted by the managers ! 
The counsel says he meant he would be ready to proceed to file a 
| paper! Ready to proceed to do a clerk’s work! Nobody under 
heaven understood him so. Of course we are bound to take the ex- 
planation of the counsel, but when he so responded he was responsi- 
ble for saying that which led everybody in this court-room but him- 
self to understand that he would be ready to proceed with the trial, 
and therefore the managers felt bound on their part to take such 
action as was necessary for an immediate trial. 

Now | apprehend that this is not a question like the case suggested 
by the counsel; this is not a court in which a manager has a right to 
extend the courtesy which one who has the supreme control of a case 
may do at the circuit or in the Supreme Court, to take the illustration 
of the counsel. But this court proceeds upon its own rules, and the 
circumstances surrounding this case make it proper that the mana- 
gers on the part of the House of Representative should urge all rea- 
sonablediligence. The House of Representatives was compelled under 
| the evidence to present this impeachment to this high tr.bunal. There 
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is no reason for delay. The counsel well knows, much as he is en- 
gaged in the courts, extensive as is the legal busineas which he con- 
ducts, that “where there’s a will there’s a way,” and that he can 
pat his will behind this case and say that owing to the august char- 
acter of this court, and owing to the nature of the charge, and owing to 
all the circumstances surrounding the case, which I need not detail here, 
this matter ought to be tried and ended; the House of Representa- 
tivesshould be freed from unnecessary and protracted labor in this mat- 
ter. The counsel speaks of extended business. The managers who 
are present, while they wish tosubmit with all cheerfulness to any order 
of the court, and while they desire to extend every possible courtesy 
in their power to the other side, feel, representing the House here un- 
der the circumstances to which I have referred and in view of other 
circumstances Which will present themselves to the minds of the Sen- 
ate, that there is no reason for any delay of this case beyond that 
which is required not by an absolute necessity but by a reasonable 
necessity. 

If the counsel should present an affidavit showing engarements 
which he had entered into prior to his engagement in this case, even 
then this court might say that he ought to make bis application to 
some other tribunal for a postponement. Without disputing in the 
least his engagements, wilkeot having any doubt whatever but that 
he is engaged every moment of his professional time, we do feel con- 
strained on our part to ask this court, under the circumstances which 
have been developed in this case and which surround every case of 
this character, that its order require the defendant to proceed with all 
due diligence; and we do not think the order we ask is unreasonable 
in that regard. 

The counsel says he does not find books. I would say that all the 
books I have examined, and I have examined many, with the excep- 
tion of two or three that are in court on a comparatively preliminary 
question, were in the law library when I examined them and are there 
now; and if the managers have any books which the counsel desires, 
he can have them at any time. 

Mr. CONKLING. Mr. President, before coming to the matter of 
time or delay, I wish to offer an order relating as I think to a more 
important matter than the simple question of the day on which the 
trial shall begin. 

The PRESIDENT pro tempore. 
poses an order which will be read. 

The Chief Clerk read as follows: 

Ordered, That the Senate proceed first to hear and determine the question whether 
W. W. Belknap, the respondent, is amenable to trial by impeachment for acts done 
as Secretary of War, notwithstanding his resignation of said office. The motion 
that testimony be heard touching the exact time of such resignation, and touching 


the motive and purpose of such resignation, is reserved without prejudice till the 
question above stated has been considered. 


The PRESIDENT pro tempore. 
tion first. 

Mr. CONKLING. It may be that the managers, or the counsel, or 
both may wish to be heard upon the motion. 

The PRESIDENT pro tempore. The Chair was about to inquire of 
the managers if they desired to be heard on this motion. 

Mr. Manager LORD. We do. 

The PRESIDENT pro tempore. The manager will proceed. 

Mr. Manager LORD. Mr. President and Senators, it seems to me 
that under the anthorities adduced yesterday such a course of pro- 
cedure would be protracting the trial and evtirely unnecessary. Sev- 
eral authorities were produced yesterday to show that a special find- 
ing or verdict is only necessary when tl e questions of fact are found 
in one tribunal and the law is applied »y another. This question of 
jurisdiction is a single question, and it ought not to be divided and 
subdivided. The evidence should be in before the jndgment of the 
court is taken on the question of jurisdiction; and this 1 understand 
the other side concede. Very great embarrassment might arise, very 
great delays might ensue from dividing this question. I cited yester- 
day an authority in the State of New York, to which I will again call 
the attention of the Senators, the Barnard case. 

The court of impeachment in that State, composed of the presi- 
dent of the senate, the lieutenant-governor, the senators, and the 
judges of the court of appeals, had precisely this question before 
them. A plea to the jurisdiction was interposed, as follows : 

And the said respondent in his own proper person, and by his counsel, John H. 
Reynolds and William A. Beach, comes and says that this court ought not to have 
or take further cognizance of the articles of impeachment, or any or either of 
them, presented in this court against him, because he says that the said articles 
of ee were not, nor were any nor was either of them, adopted by the as- 
sembly of this State by a vote of a majority of all the members elected thereto, as 
required by section 1 of article 6 of the constitution of this State. 

A replication was put in to that plea, asserting— 

That it is not true that the articles of impeachment now presented against the 
said respondent do not appear to be and are not articles of impeachment adopted 


by the assembly of the State, but that the said articles do appear to be and are ar- 
ticles of impeachment adopted by the said sasembly. 


Then Edward M. Johnson and Charles R. Dayton were called and 
sworn on the part of the respondent. Hon. C. P. Vedder and Hon. 
Thomas G. Alvord were called and swern on the part of the prosecu- 
tion, these being respectively members or officers of the house. 
Counsel then argued the case, Messrs. Beach and Reynolds, of counsel 
for respondent, and Mr. Van Cott, of counsel for the prosecution. 


The president stated that the question before the court was whether the plea of 
the respondent should be sustained. 


The Senator from New York pro- 


The question will be upon this mo- 
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| period to present it. 


Mr. Lewis moved that the chamber be cleared for private consultation 

The president put the question whether the court would agree to said motion, 
and it was determined in the aflirmative 

The pre sident put the question whether the court would sustain said plea of the 
respondent, and it was determined in the negative, as follows 

Chief Judge Church, of the court of appeals; Judge Allen, also of 
the court of appeals, and Senator Murphy in that case voted in the 
affirmative; the other senators in the negative. I refer to this case 
of The People rs. Barnard to show that in a court of impeachment 
composed of the senators of the State of New York and the judges of 
the court of appeals of that State the precise order was taken for 
which we move: the evidence was in before the question of jurisdic- 
tion was passed upon. Why should we be driven to one single ques- 
tion when there are three or four, and all of them lappirehend exceed- 
ingly important questions in this case? Perhaps in one view it may 
be the question of the case whether the defendant resigned for the 
purpose of evading this impeachment. Why should we try one ques- 
tion at one time and try another question at another time ? 

I sincerely hope, on behalf of the mavagers, that this court will 
adopt the order proposed by them on this question, changing the time 
as in its discretion it may deem proper. The first part of the order 
presented by the managers is concurred in by the defendant, who 
through his counsel makes no objection to that part of the order. 

Mr. CARPENTER. Mr. President and Senators, the pleadings proper 
in this case consist of the articles of impeachment, the plea to the juris- 
diction, and the first replication of the House of Representatives to 
which there is a demurrer by us anda joinder by the managers. Strictly 
speaking, that is the only issue that could be made in this case. The 
honorable managers, however, saw fit, without asking leave, to file 
two replications, instead of one, to our plea. We of course did not 
care how fully they went into this question ; we were ready to follow 
them in disregard of technical pleading. 

I never heard of a case in a court where a single plea had led to an 
issue of law and fact or where a declaration or any proceeding what 
ever was followed by two issues, one of law and one of fact, that the 
court did not always first dispose of the question of law. That being 
disposed of, the question of fact may or may not be necessary to be 
inquired into. While on the part of Mr. Belknap we make no objec- 
tion to this proceeding, its regularity is a question for the court to 
determine. It seems to me that the more regular proceeding is that 
indicated by the order offered by the Senator from New York, that 
the law of this question should be first settled. If we had been cap 
tious about pleading, and had moved the court to strike out this sec- 
ond replication, which is drawn not according to common-law form, 
but according to the free-and-easy style of the New York code, this 
court would have stricken it out as having been improperly filed, 
permission not having been granted to reply double. We did not ob- 
ject because we did not care for forms, and we followed them after 
their kind in our reply to their pleas. But certainly the course most 
in harmony with the method pursued in courts of law would be to 
settle the law upon this point first. If the Senate has no jurisdiction 
over a man who is not in office at the time the impeachment com- 
mences, that ends the question. That isa mere question of law; and 
we shall contend, of course, that any officer of the Government has a 
perfect right to resign at any moment and that the motives of a man’s 
resignation cannot affect the legal consequences which follow the act 
of resignation. The Supreme Court of the United States has held 
where a citizen who wishes to have a litigation with a citizen of his 
own State moves into another State for the express purpose of giv.ng 
the Federal courté jurisdiction, that is no objection to the jurisdic- 
tion; that a man may change his residence from one State to another 
for the purpose of obtaining a footing in a Federal court, as well as 
he may change it for the purpose of improving his health or his tinan- 
cial condition. 

I do not regard the issues made as of any substantial consequence 
to this case. We care nothing about them. We are willing to try 
them or not try them, as the court directs. But the question is 
whether this man was in office at the time he was impeached by the 
House of Representatives? That is fully presented by the articles, 
by our plea to the jurisdiction, and by the first, which is the only reg- 
ular, replication on the part of the House and our demurrer thereto. 
If the Senate sliall be of opinion that none but a person in oflice can 
be impeached, of course that ends this proceeding. At all events, the 
method suggested by the order last offered is the method which would 
be pursued in a court of law. It will be borne in mind that we inter- 
posed the first demurrer, and are therefore entitled to open and close 
in the argument. 

Mr. Manager LORD. Mr. President, I desire to state to the Sena- 
tors in regard to the evidence itself that it will take but a very brief 
It is principally documentary evidence. The 
managers do not think that over one hour, certainly not over two, 
would be consumed in taking the testimony. It does not involve the 
merits of the case inthe least. It is simply evidence that was before 
the committee, and certain documents from the House of Representa- 
tives. 

Now it seems to me—Senators will pardon me for repeating per- 
haps what I have already said at least in part—that it would only 
create delay to adopt the resolution offered by the honorable Senator, 
because it involves discussing only the abstract question whether a 
citizen can be impeached, or whether a citizen who has been in office 
and is now out of office can be impeached. That is by no means the 
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only question in this case; and we have authorities to show that a 
person is not allowed to resign for the mere purpose of evading an 
impeachment. If the resolution of the honorable Senator should be 
adopted, and this court should go on and hear arguments upon that 
one question, that does not end this matter if the decision is adverse 
to the jurisdiction. The House of Representatives has still a right 
to be heard on the question whether a man, when his sin finds him 
out, as ischarged in these articles, has the right to resign and defeat 
the Constitution, defeat the disqualitication which the Constitution 
has provided for the very purpose of protecting the people against 
themselves. A high officer may commit high crimes and misdemeanors, 
and on some wave of fanaticism be returned to power. As is charged in 
this case he may for long years have been receiving bribes and yet be 
restored to favor. 1 cannot say what the fact is; in this case I am 
now speaking of what the articles charge, that for many years the 
defendant has received bribes, rendering himself in the judgment of 
the nation, in the judgment of this court, utterly unfit to hold office ; 
and yet when he is confronted with the evidence, for the very pur- 
pose of defeating the disqualification of the Constitution, he resigns. 

It is said that the sentence of a court can be passed upon him dis- 
qualifying him. That is true as the law now stands; but I call the 
Senators’ attention to this position: that the statute may, at any time, 
le repealed. The defendant in this case might be disqualitied by the 
judgment of a court, and the very next day after that disqualifica- 
tion the statute might be repealed with an enactment that the dis- 
qualification be removed ; or the President might pardon him, as he 
could without the statute being repealed. Therefore if that sentence 
should be pronounced in this case, if there is a case before this court 
which demands the judgment of disqualitication, as the articles of im- 
peachment, if true, most clearly and emphatically show—-not leaving 
it to the favor of the President to pardon him; not leaving it to legis- 
lativeenactment to free him from the penalties of his crime—then this 
court ought to hear the whole case, and it seems to me it would be a 
mere waste of time to hear arguments on this abstract question when 
it is so closely identified with the other part of the case. If you hold 
favorably to the position of the House of Representatives on that 
point, the trial it is true would go on; if you hold adversely to your 
jurisdiction, then we should have to institute another trial upon the 
second replication, 

The counsel criticises somewhat this replication and speaks of it 
as belonging to the New York practice. No matter what practice it 
belongs to, in putting in that replication the House of Representa- 
tives simply did its duty and only itsduty. What would be thought by 
the forty millions of people to whom the learned counsel just referred 
if the managers on the part of the House had neglected to bring be- 
fore this body these facts; should have neglected to aver what we be- 
lieve to be true, and what the respondent by his rejoinder has confessed 
to be true, that he resigned for the very purpose of escaping this im- 
peachment—not, as he says, because he is guilty, but to save a lacera- 
tion of his feelings’ No matter what bis motive, the fact stands 
confessed on this record that he resigned for the purpose of escaping 
impeachment, the impeachment provided by the Constitution and the 
disqualification provided by the Constitution. What would those 
forty willions of people to whom the learned counsel so eloquently 
referred think of us if we had allowed that fact to go without notice ? 

And then again we have authorities from a court as high as the 
court of appeals of the State of New York, authorities in England, 
many authorities, showing that the other point, whether he was in 
office until and including the 2d day of March, is a most important 
question. There is an issue also in regard to the proceedings in the 
House of Representatives before its committee. We allege that that 
committee had properly entertained jurisdiction of this case before 
Mr, Belknap resigned, and we aflirm that when the House impeached 
him that impeachment related back to the commencement of the pro- 
ccedings. ‘The learned counsel on the other side, understanding the 
force of this position, denies in his rejoinder that that committee had 
any authority to inquire into these facts. I repeat the defendant de- 
nies that that committee had any authority whatever to entertain any 
proceeding against the defendant. Is not this an important issue? 
Do not the lawyers in this court, now judges, remember enough of 
the doctrine of relation to know that when that impeachment was 
made it related back to the commencement of the proceedings? 
Therefore, it being affirmed on the other side as a matter of defense 
that that committee had no jurisdiction whatever, that the House had 
in no manner authorized it to institute these proceedings, is not that 
an important fact to bring before this court? 

I close, Senators, by saying that this question of jurisdiction cannot 
be subdivided. It is but a single question, and this court ought to 
pass upon it but once. I repeat that under the resolution presented 
by the honorable Senator this court may be called upon to pass on 
the question of jurisdiction twice, This should not be done. There- 
fore the managers submit that the order asked for by them should be 
granted. 

Mr.EDMUNDS. Ishould like to hearthe proposed order read again. 

The PRESIDENT pro tempore. The Secretary will report the order. 

The Secretary read as follows: : 

Ordered, That the Senate proceed first to hear and determine the question whether 
W. W. Belknap, the respondent, is amenable to trial by impeachment for acts done 
as Secretary of War, notwithstanding his resignation of said office. The motion 
that testimony be heard touching the exact time of such resignation, and touching 


the motive and purpose of sach resignation, is reserved without prejudice till the 
question above stated has been considered. 
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The PRESIDENT pro tempore. Do the counsel for the respondent 
wish to be heard further? 

Mr. CARPENTER. No, your honor; we are willing to submit it. 

Mr. THURMAN. Mr. President, if we were in an ordinary court—— 

The PRESIDENT pro tempore. The Chair will remind the Senator 
from Ohio that the question is not debatable. 

Mr. THURMAN. Is it not debatable on these orders? 

Mr. CONKLING. I wish it were. 

Mr. THURMAN. Then I move that the Senate withdraw. 

The PRESIDENT pro tempore. The Senator from Ohio moves that 
the Senate retire for deliberation. 

The motion was not agreed to. 

Mr. THURMAN. If the Senate will not withdraw, I move to sus- 
pend the rules, if it is in order to make that motion. 

The PRESIDENT pro tempore. That motion is not in order. 

Mr. HAMLIN. It can be done by unanimous consent. 

The PRESIDENT pro tempore. By unanimous consent a rule may 
be suspended. 

Mr. EDMUNDS. I feel obliged to object. I do not think debate 
is the thing. 

The PRESIDENT pro tempore. Objection is made by the Senator 
from Vermont. 

Mr. EDMUNDS. I offer an amendment to the order proposed by 
the Senator from New York. I move to strike out the last paragraph 
of his order in the following words : 

The motion that testimony be heard touching the exact time of such resignation 


and touching the motive and purpose of such resignation is reserved without prej- 
udice till the question above stated has been considered. 


And to insert in lieu thereof : 


And that the managers and counsel in such argument discuss the question whether 
the issues of fact are material. 


So as to read: 


Ordered, That the Senate proceed first to hear and determine the question whet her 
W. W. Belknap, the respondent, is amenable to trial by impeachment for acts done 
as Secretary of War, notwithstanding his resignation of said office ; and that the 
managers and counsel in such argument discuss the question whether the issues of 
fact are material. 

The PRESIDENT pro tempore. Do the managers desire to be heard 
upon the amendment ? 

Mr. Manager LORD. I will say on behalf of the managers, Mr Pre- 
sident, that they are satisfied with this amendment offered by Senator 
EDMUNDS. 

The PRESIDENT pro tempore. The Chair will ask the counsel for 
the respondent if they desire to be heard ? 

Mr. CARPENTER. We are satisfied to submit the matter. 

Mr. HAMLIN. I move that the rules be suspended so far as to per- 
mit the Senator from Ohio to speak, under the limitation which is 
upon the body when we retire—ten minutes. 

The PRESIDENT pro tempore. The Senator from Vermont has ob- 


jected. The rule cannot be suspended except by unanimous consent. 


The motion therefore is not in order. 

Mr. HAMLIN. No; objection was made to a general suspension of 
the rule, but I now ask for a suspension of the rule for ten minutes 
only in order to allow the Senator from Ohio to speak. 

Mr. THURMAN. I hope my friend from Mainé will not press that 
motion. I do not want any privilege on this floor that every other 
Senator does not possess ; but I want this question discussed here or 
elsewhere. 

Mr. HAMLIN. That is what I want. 

The PRESIDENT pro tempore. The rule cannot be suspended with- 
out unanimous consent. 

Mr. ANTHONY As business has been transacted since the motion 
to retire was negatived, I renew the motion that the Senate now 
withdraw for consultation. 

The PRESIDENT pro tempore. An amendment having been offered, 
the Senator from Rhode Island moves that the Senate retire for de- 
liberation. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Senate will now retire. 

The Senate, at one o’clock and thirty-three minutes p. m., retired 
to the conference chamber. 

The Senate having been called to order in the conference chamber, 

The PRESIDENT pro tempore stated that the question was on the 
amendment proposed by Mr. EDMUNDs to the resolution submitted by 
Mr. CONKLING. 

Mr. THURMAN moved toamend the amendment of Mr. EpMunDs by 
adding to the words proposed to be inserted the following : 

And whether the matters in support of the jurisdiction alleged by the House of 
Representatives in the pleadings subsequent to the articles of impeachment can 
be thus alleged if the same are not averred in said articles. 

The amendment to the amendment was agreed to. 

The amendment, as amended, was agreed to. 

The question recurring on the resolution of Mr. CONKLING, as 
amended, 

Mr. THURMAN moved further to amend the resolution by striking 
out all after the word “ resolved” and in lieu thereof inserting : 

That the Senate will first hear the evidence on the issues of fact relating to the 


question of jurisdiction, and after hearing the same will fix a time for hearing the 
argument upon the questions of law and fact relating to such jurisdiction. 


The amendment was rejected. 
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The question reeurring on the resolution of Mr. CONKLING, as 
amended, as follows: 


Ordered, That the Senate proceed first to hear and determine the question 
whether W. W. Belknap, the respondent, is amenable to trial by impeachment for 
acts done as Secretary of War, notwithsanding his resignation of said office ; and 
that the managers and counsel in such argument discuss the question whether the 
jasnes of fact are mats rial, and whether the matters in support of the jurisdiction 
alleged by the House of Representatives in the pleadings subsequent to the articles 
of impeachment can be thus alleged if the same are not averred in said articles. 


The resolution, as amended, was agreed to. 
Mr. EDMUNDS submitted the following order for consideration. 


T 
| 
| 


i9 


Mr.ANTHONY. Lasked if there was no way of considering whether 
the request can be granted. 

Mr. CRAGIN. The suggestion of the Senator from Ohio was that 
he ditt not hear the request of the managers. 

Mr. THURMAN. With respect to time, the order is unlimited. 
Unlunited time is allowed for the argument, both in the opening and 


| the closing. 


Ordered, That the hearing proceed on the 4th day of May, 1876; and that three } 


of the managers and three of the counsel for the respondent be heard thereon, as 


follows: One counsel for the respondent shall open and shall be followed by one | 


manager, and he shall be followec by one counsel for the respondent, who shall be 
followed by two managers, and one counsel for the respondent shall close the argu- 
ment; and that such time be allowed for argument as the managers and counsel 
may desire. 

Mr. ANTHONY moved to amend by striking out “4th” and in lieu 
thereof inserting “ 15th.” A 

The amendment was rejected. : 

Mr. BURNSIDE moved to amend by striking out “4th” and in lieu 
thereof inserting “16th.” | 

The amendment was rejected. ; 

Mr. HOWE moved to amend by striking out “4th” and in lieu 
thereof inserting “Sth.” 

The question being taken by yeas and nays, resulted—yeas 23, nays 
32; as follows: 

YEAS— Messrs. Allison, Anthony, Boutwell, Burnside, Cameron of Wisconsin: 
Conover, Cooper, Cragin, Ferry, Frelinghuy sen, Harvey, Hitchcock, Howe, Ingalls, 
Jones of Florida, Logan, McMillan, Mitchell, Morrill of Maine, Oglesby, Robert- 
son, Sargent, and Saulsbury—23. 


NAYS—Messrs. Bayard, Bogy, Booth, Caperton, Christiancy, Cockrell, Conk- 
ling, Davis, Dennis, Eaton, Edmunds, Hamilton, Jones of Nevada, Kelly, Key, Meo- 
Creery, MeDonald, Maxey, Merrimon, Morrill of Vermont, Morton, Norwood, Pad- 
dock, Patterson. Randolph, Ransom, Sherwan, Thurman, W adleigh, Wallace, Whyte, 
aud Withers—32. 

NOT VOTING — Messrs. Bruce, Cameron of Pennsylvania, Clayton, Dawes, 
Dorsey, English, Goldthwaite, Gordon, Hamlin, Kernan, Sharon, Spencer, Steven- 
son, West, Windom, and Wright—16. 

So the amendment was rejected. 

Mr. CONKLING moved to amend the resolution by striking out all 
after the word “ resolved” and in lieu thereof inserting— 

That the hearing proceed on the 4th day of May, 1876, at twelve o'clock and 
thirty minutes p. m.; that the opening and those of the argument be given to the 
respondent ; that three counsel and three managers may be heard in such order as 
may be agreed upon between themselves ; and that such time be allowed for arga- 
ment as the managers and counsel may desire. 

After debate, 

The amendment was agreed to. 

The resolution of Mr. EpMUNDS, as amended, was then agreed to. 

On motion of Mr. SARGENT, the Senate resolved to return to its 
Chamber. 

At four o’clock and forty minutes p.m. the Senate returned to the 
Senate Chamber, and the President pro tempore took the chair. 

The PRESIDENT pro tempore. The Presiding Officer is directed to 
state to the parties that the Senate have made several orders, which 
will now be reported by the Secretary. 

The Cuter CLERK. The first order is as follows: 


Ordered, That the Senate proceed first to hear and determine the question whether 
W. W. Belknap, the semen, is amenable to trial by impeachment for acts done 
as Secretary (f War, notwithstanding his resignation of said office; and that the 
managers and counsel in such argument discuss the question whether the issues 
of fact are material and whether the matters in support of the jurisdiction alleged 
by the House of Representativ's in the pleadings subsequent to the articles of im- 
peachment can be thus alleged if the same are not averred in said articles. 


The PRESIDENT pro tempore. The second order wiil be read. 

The Chief Clerk read as follows: 

Ordered, That the hearing proceed on the 4th of May, 1876, at twelve o'clock and 
thirty minutes p.m.; that the opening and close of the argument be given to the 
respondent; that three counsel and three managers may be heard in such order as 
may be agreed on between themselves; and that such time be allowed for argu- 
ment as the managers and counsel may desire. 

Mr. THURMAN. Mr. President, I move that the Senate, sitting 
for the trial of the articles of impeachment, adjourn to the 4th of 
May at twelve o’clock and thirty minutes p. m. 

Mr. Manager LORD. Will the Senator withdraw that motion for 
a moment? 

Mr. THURMAN. Certainly, I am willing to do so. 

a PRESIDENT pro tempore. The motion to adjourn is with- 
drawn. 

Mr. Manager LORD. Mr. President,I ain desired by the managers 
to say that we should like to be heard on the question of the right to 
open and close, and also in regard to the number of managers who 
shall be allowed to speak. 

The PRESIDENT pro tempore. What has been read is an order of 
the Senate. Does the Senator from Ohio renew his motion that the 


Senate sitting for the trial of the impeachment adjourn to the time 
named ? 


Mr. ANTHONY. 
agers propose ? 

The PRESIDENT pro tempore. Dogs the Senator make a motion? 

Mr. THURMAN. Mr. President, on this side of the Chamber we 
did not hear what was the request of the managers. 


Is there not any way of reaching what the man- 


The PRESIDENT pro te mpore. One of the managers, Mr. LorD, has 
asked to be heard on the order just read. That was the request of 
the manager. 

Mr. FRELINGHUYSEN. I would ask the Chair whether there is 
any objection to hearing the managers now ? 

rhe PRESIDENT pro tempore. None. They may be heard. 

Mr. EDMUNDS. The managers can move to set aside the order, 
just as they could in court, I think. 

The PRESIDENT pro tempore. The Chair cannot suggest to the 
managers. They can proceed. 

Mr. CAMERON, of Pennsylvania. 
not adjourn and meet to-morrow ? 

Mr. EDMUNDS. No; let us end this matter now. 

Mr. CAMERON, of Pennsylvania. It is almost five o’clock. 

Mr. EDMUNDS. We can end it in fifteen minutes. 

Mr. CAMERON, of Pennsylvania. It would be very unpleasant to 
interrupt the managers after they begin to speak. We shall hardly 
get through by a reasonable hour to-day. I move, therefore, that 
when the Senate adjourns it adjourn to meet on Monday at twelve 
o'clock. 

The PRESIDENT pro tempore. We are not in legislative session, 
and the motion cannot be entertained. 

Mr. MCDONALD. If a motion was made to rescind the order, 
would that give the managers the opportunity they desire? 

The PRESIDENT pro tempore. If that motion is made by a Sena- 
tor and agreed to by the Senate, the question of the order will be 
open. It lies with the Senate. 

Mr. EDMUNDS. 
sent. 

The PRESIDENT pro tempore. 
agers will be heard. 

Mr. Manager LORD. Mr. President, I make a motion to rescind the 
order on the points whieh I have stated, and desire that Mr. Hoar 
be heard on the subject. — - 

The PRESIDENT pro tempore. The Chair would state to the 
manager that a motion by him to rescind the order of the Senate 
would not be in order; but the manager is permitted to address the 
Senate. 

Mr. Manager LORD. I was informed by a Senator that the mo- 
tion would be in order; but I will put it in any shape the President 
may suggest. 

The PRESIDENT pro tempore. 
floor and is entitled to be heard. 

Mr. Manager HOAR. Mr. President and Senators, I had not ex- 
pected that this question would arise at this moment for discussion; 
but I believe I can make a very compaet and brief statement of what 
we have to submit. 

I understand that the rules of proceedings upon impeachment are 
not governed by the prineiples or precedents of ordinary criminal 
courts. The House ef Lords or the Senate sitting as a court of im- 
peachment undoubtedly derives great light in the application of the 
principles of common justice and of law from the sages of the law; 
but nevertheless impeachment is a proceeding which stands on its own 
constitutional ground. It is an investigation into the guilt of greit 
public offenders abusing official trusts, by the legislative bodies of the 
country where that practice prevails. In that investigation, as every- 
where else, those legislative bodies are equals. Neither branch of the 
American Congress stands as a suitor at the bar of the other; neither 
branch of the British Parliament stands as a suitor at the bar of the 
other; but the concurrent judgment of the two branches is necessary 
to an impeachment, just as the concurrent judgment of the two 
branches is necessary to an act of legislation. In the English Par- 
liament the House of Commons brings to the bar of the Lords every 
bill which it passes, and requests the assent of the Lords thereto, just 
asin the English Parliament the House of Commons brings to the 
bar of the House of Lords the fact that it has ascertained the guilt 
of a great public offender in the course of its official duty, and asks 
the judgment of the House of Lords as to his guilt and his punish- 
ment. 

It is an absolutely settled principle of right that upon all questions 
which arise in the trial of an impeachment the House of Commons 
has the right to reply. It isa principle which has existed in En- 
gland for four hundred years, which, when the term “impeachment” 
is used in our Constitution in clothing this body with one of its high- 
est functions, was imported as all the other constitutional attendants 
of an impeachment were imported, except where they are expressly 
varied by the Constitution itself. 

This question arose in the trial of President Johnson, and with the 
leave of the Senate I will cite that authority and the English author- 
ity on which the Senate then based its action, After a discussion 
of a question of practice which came up, as to the course of proceed- 
ing in the trial, the Chief Justice, then presiding in the Senate, after 


Mr. President, had we better 


The managers can be heard by unanimous con- 


The Chair has stated that the man- 


The manager, Mr. Hoar, has the 
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the managers for the House had closed what they had to say, in- 
quired of the counsel for the President respondent whether they de- 


sired to reply to what had been said by the managers, and the man- 
‘ I i ug the House interposed with this suggestion : 


B { resident, with all respect tonching the suggestion | 


esi g f the Senate, 1 beg leave to remind the Senate 
and I am instructed to « o by my associate managers, that from time immemo 
rial in proceedings of this kind the right of the Commons in England, and of the 
Representatives of the people in the United States to close the debate has not been 
by any rule settled against them. On the contrary, in Lord Melville's case 


And this, I believe, is the last case of impeachment which has taken 
place in England 


if IT may be allowed and pardoned for making reference to it, the last case, T be 
lieve, reported in England, Lord Erskine presiding, when the very question was 
made which has now been submitted by the presiding officer to the Senate, one of 
i managers of the House of Commens arose in his place and said that be owed it 
to the Commons to protest against the immemorial usage being denfed to the Com- 
mons of England to be heard in reply to whatever might be said on behalf of the 


cused at the bar of the Peers. In that case the language of the manager, Mr. 
tril’s, WAS 


My lords, it was not my intention to trouble your lordships with any obser- | 
«upon the arguments you have heard; and if I now do so, it is only for the | 


sisting upon and maintaining that right which the Commons contend is 
‘ md undonbted privilege, the right of being heard after the 
nidant has made his observations in reply. It has been inva 

ed when required (29 State Trials, page 762. 44-46 George ILL) 


met responded the right of the Commons to reply was ne ver doubted | 


vy the suggestion of the learned gentleman who has just taken his seat, 
helieve that when that utterance was made it had been the continued rule in En 
land for nearly tive hundred years 
In this tribunal, in the first case of impeachment that ever was tried before the 


‘ 


vate of the United States under the Constitution, (I refer to the case of Blount,) 

nate will see by a reference to it that although the aceused had the aflirma- 

« of the issue, although he interposed a plea to the jurisdiction, the argument 

+ closed in the case by the manager of the Llouse, Mr. Harper. 

In response to that claim,the distinguished and able counsel for 
the President, who, I need not remind many of the most distinguished 
members of this body, fought every inch of ground, yielded to the 
demand; and throughout the President’s trial, from that time, the 
House of Representatives was heard in reply upon every question that 
arose, Whether a question of the admission of evidence, of the pro 
ceedings, or the final question, following therein the English prece- 
dents for five hundred years and the precedent adopted in the first 
case of impeachment in the Senate, and acting therein also in accord- 


ance with what, so far as | have been able to examine, has been the | 


proceeding in every case of impeachment in a State tribunal in this 
country. 

In addition to these two sources of authority upon this point, I de- 
sire for one moment to call the attention of the Senate to the fact that 
the managers undertake here the aflirmative of this issue. It is true 
that the respondent has interposed what he calls a plea to the juris- 
diction, and that the jurisdictional question has been raised by making 
an issue upon that plea; but that is a matter of form and not of sub- 
stance if the counsel for the respondent had seen fit to enter a 
general plea of “not guilty,” the question of the jurisdiction of the 
Senate to try and convict would have been involved in the final vote 
upon that question. To show the jurisdiction of the court over the 
subject-matter of the inquiry isa part of the affimative issue involved 
in the presentment of articles, So that by the logic of ordinary prac- 
tice weare brought to the same result as we should be if it were nota 
question of the prerogative of the House, and the accustomed and well- 
settled methods of proceeding in impeachment, In the Blount trial, 
I believe I have stated with sufficient distinctness, the plea being 
that William Blount was a Senator of the United States and there- 
fore net an impeachable civil officer, and also that he had laid down 
his office before the proceedings were institauted—upon that issue, 
which presented simply the question of jurisdiction, the opening and 
Close were with the Honse. 

Mr. LDMUNDSs. Mr. President, 1 move that the Senate sitting for 
this trial adjourn until half past twelve o'clock, afternoon, of the 4th 
day of May 

Mr. MCDONALD. If the Senator will withdraw the motion—— 

Mr. EDMUNDS. I withdraw it. 

Mr. MCDONALD. I desire, Mr. President, to move to reconsider 
the vote in regard to the order of proceeding in the case. 

The PRESIDENT pro tempore. The Senator will submit his motion 
in writing. 

Mr. CONKLING. May I inquire of the Senator whether his pur- 
pose is to enter the motion now and leave it to stand undetermined 
until the 4th of May, or to have immediate action upon it now? And 
if it be not out of order, I will assign as a reason for my inquiry that 
if the motion to reconsider be entered and left to stand, no gentleman 


who is to engage in the conduet of this proceeding on either side will 


understand what is incumbent upon him or to be incumbent upon 
him when the 4th of May arrives. So I suggest to the Senator that 
he would hardly make the motion to reconsider and leave it standing, 
thus untying everything that has been done and leaving both sides 
in doubt 

Mr. ANTHONY. Mr. President, I submit that the motion of the 
Senator from Indiana must be to rescind the whole order, not a part 
of it. The order has been adopted. We cannot reach a part until 
the whole is placed before the court again. 
Mr. CONKLING. This was a separate order. There were two or- 
ticts, 


AM W. BELKNAP. 


Mr. ANTHONY. I beg pardon; I thought it was all one order. 
The PRESIDENT pro tempore. Thereare twoorders. The Senator 
| from Indiana will submit his motion in writing. 
| Mr. FRELINGHUYSEN. Mr. President—— 

The PRESIDENT pro tempore. The Chair reminds Senators that 
debate is out of order. 
| Mr. FRELINGHUYSEN. I donot propose to debate ; but a motion 

was made to adjourn to the 4th day of May, and I was going to ask 
| whether it would not be better that the Senator from Vermont should 
| change his motion and move that we adjourn until Monday next at 
| half past twelve? 
| The motion of Mr. McDoNnaLp being reduced to writing was read 
| by the Chief Clerk, as follows: 
| Ordered, That the vote by which the order in regard to the order of discussion 
of the jurisdictional question was adopted be reconsidered. 
| Mr. McDONALD. Mr. President, in response to the Senator from 
| New York {[Mr. CONKLING] I will say that I have made the motion 
| to reconsider; and of course it is with the Senate whetier they will 
consider it now or at a future time. 
| Mr. EDMUNDS. Let us dispose of it now. 
| The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Indiana [Mr. MCDONALD] just read. 

Mr. MCDONALD. I ask for the yeas and pays. 

The yeas and nays were ordered ; and the Secretary called the name 
| of Mr. ALLISON. 

Mr. HOWE. Mr. President, I should prefer that the vote would 
not be taken on this motion at the present moment. 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. HOWE. I move that the Senate sitting as a court of impeach- 
ment adjourn until to-morrow at half past twelve o'clock. 

Mr. WHYTE. Is it in order to make such a motion while the roll- 
call is going on? 

The PRESIDENT pro tempore. There has been no response to the 
call. 

Mr. WHYTE. The first name was called. 

The PRESIDENT pro tempore. But not responded to. The Senator 
from Wisconsin [Mr. HOWE] moves that the Senate sitting for the 
trial of the impeachment adjourn until to-morrow at half past twelve 
o'clock. 

Mr.DAWES. Perhaps the Senator will permit me to make a sugges- 
tion. By unanimous consent, the managers were heard on the ques- 
tion of changing this rule. It seems to me that it would be proper to 
extend the same courtesy to the counsel for the respondent. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Wisconsin. 

Mr. CAMERON, of Pennsylvania. Mr. President—— 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. CAMERON, of Pennsylvania. I do not intend to debate; but I 
rise to a question of order. I think I can move to amend the motion 
of the Senator from Wisconsin by proposing that we shall adjourn 
until Monday at twelve o’clock and thirty minutes p. m. 

Mr. HOWE, I will withdraw the motion I submitted just now, 
for the time being, in order that the question raised by the Senator 
from Massachusetts [Mr. DAWES] may be considered. 

Mr. DAWES. Ido not know that the counsel have the least desire 
to be heard; but common courtesy, it seems to me, would demand 
the extending to them of the same privilege that the Senate has ex- 
tended to the managers. 

The PRESIDENT pro tempore. The Senator from Wisconsin with- 
draws his motion. Do the counsel on the part of the respondent de- 
sire to be heard ? 

Mr. CARPENTER. Mr. President, from the course of the argument 
of the honorable manager | Mr. HOAR] we are very much in doubt 
whether we have any concern with this business. It seems to be 
rather a conference between the two Houses than a proceeding in this 
trial. Weare informed by the honorable manager that we have been 

| tried and convicted in the other end of this Capitol, and that they 
have simply brought their judgment here for ratification and concur- 
rence; and they are only now investigating the question as to how 
| and in what form the Senate is to concur in the judgment which the 
House of Representatives has rendered against us, That, of course, 
is & mere question of practice between the two Houses, which we are 
understood to have no interest in and no right to interfere with. 
On the merits of this motion to rescind, twenty-five years’ practice 
has satisfied me that it is always safe to leave a court to vindicate 
its own order; and when this court, after fall deliberation and con- 
sultation in private, has made an order, we assume that that order 
will be adhered to, 
In the next place, whatever may be the precedents in the House of 
Lords in trying an impeachment, we have the authority of the hon- 
| orable manager himself who has just taken his seat that they are not 
binding at all in a trial of impeachment under our Constitution. In 
the debate which took place in the House (if it can be called a debate 

| where nobody was allowed to speak) as to the ordering of the impeach- 
ment, the honorable manager himself stated that the British rules were 
not applicable, and consequently noaid could be drawn from the trial of 
Warren Hastings. Now I submit that whatever may have been the 
rule in the trial of impeachments in England this court should make 
its own rule, and that should be the rule of right and justice. 

I deny, as respectfully as aman may deny anything that comes from 


| 


Ps 


BS adie ia ee 





Ne ci ihe ak 


Cts, 
Est 


heap, 


a 


TRIAL OF WILLIAM W. 


a co-ordinate branch of this Congress, that the House appears here in | 
any other attitude than we appear here, a suitor in this cause. Isit | 
possible, where the Constitution says we are to have a trial, and the | 
House of Representatives presents itself here as the accuser, that it | 
isa part of the court; that it is entitled to any favor here that we | 
are not entitled to? The rule uniformly adopted by the courts of 
law isarnle which the experience of hundreds of years has deter- 
mined to be wise and proper, and that is the rule which I understand 
this Senate has ordered for this trial. Is it desired by the honorable | 
managers that the ordinary course of justice should be changed on | 
this trial, that we should be invited to new entertainments, and that 
we should be borne down here by oppressive precedents in the House 
of Lords, and especially after the manager himself, with an indepen- 
dence which was all worthy of him, has in his own branch of Congress 
put aside the authority of the precedents of the House of Lords in 
impeachment cases ? 

The PRESIDENT pro tempore. The question is on the motion sub- 
mitted by the Senator from Indiana, [Mr. McDoNaLp. ] 

Mr. Manager HOAR. Mr. President, I ask leave to say a word. 

The PRESIDENT pro tempore. The manager asks to be heard. Is 
there objection? The Chair hears none. 

Mr. Manager HOAR. I desire to eay, Mr. President, that the learned 
counsel has imitated one of his associates in strangely misunder- | 
standing and misapplying some observations which he attributes to | 
me. I do not, however, propose to be drawn into a discussion of what 
took place in the Honse of Representatives. The proposition which | 
J made and to which he has undertaken to reply was that the House 
of Representatives brings to the Senate a charge the truth of which 
it has ascertained in the course of its public legislative duty. Un- 
doubtedly it has the burden of maintaining that charge and of prov- 
ing every fact which is involved in it; and undoubtedly the defend- 
aut has the full right to every constitutional or legal principle or 
presumption of innocence which exists anywhere. But the burden 
and the duty is on us of proving that charge according to the prece- 
dents of this Senate and of all senates, according to the precedents 
of the House of Lords in England sitting as a court of impeachment, 
and not according to the precedents of police courts or inferior courts 
of any other kind sitting anywhere. And the precedents of this 
Senate and of all senates sitting as a court of impeachment have 
adopted the rule practiced upon in the English House of Lords, from 
which impeachments come, for five hundred years, that on all ques- 
tions the party instituting the proceeding and having the burden of 
proof throughout the whole issue has the right to reply. That is the 
proposition, and to that proposition no answer whatever has been 
vouchsafed or suggested by the honorable counsel for the defendant. 

The further proposition, to which no reply has been suggested, 
was that in this particular on this special issue now made up, the 
precedent of this Senate and of all senates sitting as a court of im- 
peachment, precisely corresponds and agrees with the precedents of 
all courts whatever, that where a plea to the jurisdiction is inter- 
posed and to that plea a demurrer is filed, which—leaving out now 
this second matter of fact—is the question here, the party demurring 
has the affirmative and the reply in support of his demurrer. 

So that, taking the first issue presented here, the two modes of de- 
terming what is the proper course concur and coincide, and if the 
issue of fact tendered by the House of Representatives affecting the 
jurisdictional question be to any extent considered by the Senate, it 
is also clear that upon that issue of fact the party tendering that 





would be entitled in any court of equity or law to the right to begin 
and the right to reply. 

Mr. EDMUNDS. Mr. President, may I request the Chair to ask 
the manager to point out to the Senate the demurrer of the House of 
Representatives to the plea? 

Mr. Manager HOAR. J will. It is the first replication: 


The House of Representatives of the United States, prosecuting, on behalf of 
themselves and the people of the United States, the articles of impeachment exhib- 
ited by them to the Senate of the United States against said William W. Belknap, 
reply to the plea of said William W. Belknap, and say that the matters alleged hn 
the said plea are not suflicient to exempt the said William W. Belknap from an- 
swering the said articles of impeachment. 


And then they merely re-affirm a fact which had been affirmed in 
the original articles, that he was before that time Secretary of War, 
which is not a matter denied in the original plea; so that this first 
proposition is nothing but a demurrer to the plea, though it is called 
a replication. 

I was saying, therefore, that if the second issue of fact be consid- 
ered by the honorable Senate in any degree the party having the 
atlirmative of that issue of fact is entitled to the right to begin and 
the right to reply. So, then, the learned counsel for the respondent 
asks the Senate to overthrow the uniform course of practice in En- 
gland, and the course of practice settled by itself in the first case in 
this country, where four of the most distinguished lawyers of the land 
were employed on the one side and on the other, and admitted and 
conceded in the trial of the President, as many gentlemen whom I 
see here very well know. 

Mr. HOWE. Mr. President, I now renew my motion that the Sen- | 
ate, sitting as a court of impeachment, adjourn until twelve o’clock | 
and thirty minutes p. m. to-morrow. 

Mr. CAMERON, of Pennsylvania. I renew my amendment to the 
motion of the Senator from Wisconsin. 
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The PRESIDENT protempore. The Senator from Pennsylvania will 
state his aendment to the motion. 

Mr. CAMERON, of Pennsylvania. I move that the court now sit- 
ting adjourn until Morday at half past twelve o'clock. 

The PRESIDENT pro tempore. The Senator from Pennsylvania 
moves, a8 an amendment to the motion of the from Wis- 
consin, that the time fixed shall be Monday, instead of to-morrow, at 
half past twelve o'clock. The question is on the amendment. 

The amendment was not agreed to. 

The PRESIDENT pro tempore. The question recurs on the motion 
of the Senator from Wisconsin, that the Senate sitting in trial ad- 
journ until to-morrow at half past twelve o’clock. 

The motion was not agreed to. 

The PRESIDENT pro tempore. The question recurs on the motion 
submitted by the Senator from Indiana, [Mr. McDoNALpD,] on which 
the yeas and nays have been ordered. 

Mr. HOWE. If it is not too late, I think I shall ask for the yeas 
and nays on my motion to adjourn. I do not think it is the purpose 
of the Senate to drive us to a vote on the motion of the Senator from 
Indiana at the present time. 

The PRESIDENT pro tempore. The Senator from Wisconsin asks 
for the yeas and nays on the question. Unless there is objection, the 


BE LKN A ?. 


Senator 


| Chair will inquire if there is a second to the demand. 


The yeas and nays were ordered ; and being taken, resulted—yeas 22, 
nays 31; as follows: 

YEAS—Messrs. Allison, Boutwell, Cameron of Wisconsin, Cooper, Dawes, Ferry, 
Frelinghuysen, Harvey, Howe, Jones of Nevada, Key, MeCreery, MeDonald, 
McMillan, Merrimon, Mitchell, Morrill of Maine, Morrill of Vermont, Oglesby, 
Saulsbury, Sherman, and Windon—22 

NAYS—Messrs. Anthony, Bayard, Bogy, Booth, Burnside, Cameron of Pennsyl 
vania, Caperton, Chnstiancy, Conkling, Conover, Davis, Dennis, Eaton, Hamilton, 
Hitcheock, Ingalls, Jones of Florida, Kelly, Maxey, Norwood, Paddock, Patterson 


Randolph, Ransom, Robertson, Sargent, Spencer, Thurman, Wallace, Whyte, and 
Withers—31. 


NOT VOTING—Messrs. Bruce, Clayton, Cockrell, Cragin, Dorsey 
English, Goldthwaite, Gordon, Hamlin, Kernan, Logan 
son, Wadleigh, West, and Wright—18. 

so the motion was not agreed to. 
. CAMERON, of Pennsylvania. I now move that the Senate 
sitting as a court adjourn till Monday at twelve and a half o’clock. 

The PRESIDENT pro tempore. 
that motion already. 

Mr. CAMERON, of Pennsylvania. 
Chair please. 

The PRESIDENT pro tempore. The Senate refused the motion of 
the Senator prior to the yea and nay vote just taken. 

Mr. CAMERON, of Pennsylvania. The question was divided. Mine 
Was an amendment to the motion of the Senator from Wisconsin. 

The PRESIDENT pro tempore. And it was rejected by the Senate. 

Mr. CAMERON, of Pennsylvania. I think I have a right now to 
make a new motion that the Senate sitting as a court adjourn until 
Monday at half past twelve o’clock. 

Mr. ANTHONY. If the Senator will modify his motion so as to fix 
the time five minutes later, it will be in order. 

Mr. CAMERON, of Pennsylvania. Then I will make it five min- 
utes after that time. 

The PRESIDENT pro tempore. That motion is in order. The Sen- 
ator from Pennsylvania moves that the Senate sitting for the trial of 
the impeachment adjourn until Monday at twelve o’clock and thirty- 
five minutes p. m. 

The motion was agreed to; and the Senate sitting for the trial of 
the impeachment of W. W. Belknap adjourned until Monday next at 
twelve o’clock and thirty-five minutes p. m. 


Edmunda, 
Morton, Sharon, Steven 


The Senate has refused to agree to 


This is a new motion, if the 


MonpDaAy, May 1, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
time to which the Senate sitting for the trial of the impeachment had 
aljourned, 
The usual proclamation was made by the Sergeant-at-Arms. 
The respondent appeared with his counsel, Mr. Blair and Mr. Car- 
renter. 
’ The PRESIDENT pro tempore. The Secretary will notify the House 
of Representatives that the Senate is now ready to receive the man- 
agers and the House, provision being made for their accommodation. 

‘The Sergeant-at-Arms announced the presence of the managers of 
the impeachment on the part of the House of Representatives; aud 
they (with the exception of Mr. MCMAHON, who was absent) were 
conducted to the seats provided for them. 

The Secretary read the Journal of the proceedings of the Senate of 
Friday, April 2, sitting for the trial of the impeachment. 

The PRESIDENT pro tempore. The Senate is ready to proceed 
with the trial. The pending motion will be reported, proposed by 
the Senator from Indiana, [Mr. MCDONALD,] upon which the yeas 


| and nays will be taken. 


The Secretary read the order of Mr. MCDONALD, modified from 
the form in which it was originally submitted, to read as follows: 

Ordered, That the vote by which it was ordered that the respondent be entitled 
to conclude the argument upon the question of the jurisdiction of the Senate to en- 
tertain the articles of impeachment against the respondent be reconsidered 
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Mr. EDMUNDS. Mr. President, I feel bound, after what has taken 
place in the argument, to move that the Senate withdraw for con- 
sultation 

Mr. BLAIR. Mr. President, before the motion is put, I should like 
to be heard for a few moments by the Senate. 

The PRESIDENT pro tempore. Is there objection? The Chair 
lie ims none 

Mr. BLAIR. Mr. President and Senators, when this question was 

the last session of this court, I had not been able to give 
any attention scarcely to the subject, and was therefore wholly un- 
prepared to make any remarks whatever upon it. Since that adjourn- 
ment, however, I have looked into the matter with such opportunity 
as the time afforded me would enable me to do, and upon examina- 
tion of some of the precedents, which I think will be more authorita- 
tive than those stated by the managers, I hope that the Senate will 
not recede from the order it has taken in this matter. 

rhe first to which I will call the attention of the Senate is the case 
of Barnard, with which the managers have shown their familiarity, 
having referred to it in connection with this plea in abatement, 
Throughout that case the rale which obtains in courts of justice was 
adhered to, that counsel who maintained the affirmative of the issue 
had the opening and reply upon such issue. I would also say—and I 
am making my remarks very brief—in regard to the affirmative of the 
issue that this issubstantially a demurrer to the articles, because every 
lawyer knows that ina proceeding like this the articles themselves 
must allege all the facts necessary to give the jurisdiction in the case 
alleged and proved. This court of impeachment is a court of limited 
jurisdiction under the Constitution, And in every court of that char- 
acter the facts upon which the jurisdiction rests must appear on the 
complaint by which the case is initiated and inviting the action of 
the court. 

Now, every party demurring has the opening and closing, and the 
argument which is addressed to the court on the other side, that, as 
they have the aflirmative of the general issue, therefore they ought 
to be heard in opening and replying upon all the questions arising in 
the progress of the case, would with equal propriety give the pone} 
in every other court the reply on all such questions, whether appfed 
to a question of law or a question of fact. But that is not the rule. 
In this case we demur, and thus say that, assuming all the facts alleged 
to be true, the House of Representatives has no case. That is an 
aflirmative proposition that po impeachment can be maintained on 
the facts charged, and therefore we are entitled to the opening and 
conclusion of the argument. 

It is altogether a mistake, also, that this proceeding was ever other- 
wise considered here or in England as standing upon any different 
footing in its general principles than any other proceedings at law. 
Woodeson, in his lecture on the subject of impeachment, (volume 2, page 
50G,) treatsit asasuit. His language is that “the House of Commons, 
as the grand inquest of the nation, become suitors for penal justice.” 
Wilson in his Parliamentary Law speaks of the articles asanalogous to 
an indictment, and hence the rules of practice ought to conform to 
those of the courts in analogous circumstances, and if they vary from 
them in England, it does not follow a practice there which does not 
conform to the general principles recognized here. We have greatly 
restricted the impeachment proceeding ; it isnot the proceeding here 
as there in many of its essential features. 

This is all I think it necessary to say in support of the judgment of 
the Senate establishing the rule of proceeding under consideration. 
I premise the honorable chairman of the Judiciary Committee, upon 
whose motion it was made I Believe, has made himself familiar with 
this subject. [hope | may be allowed to say in conclusion, that as 
American lawyers are not very familiar with this proceeding of im- 
peachment, for it is very unusual in this country, if the Senate does 
retire to consider this matter, it will take into consideration the ques- 
tion of giving us a little more time; and I am sure our brethren, the 
managers, Will not oppose it on farther consideration. We do not ask 
it for the purpose of making any display. We want to investigate 
this subject, so as to save the time of the Senate in presenting it 
briefly and in an orderly manner; and we can save the time of the 
Senate, its valuable time at this season of the session, if we are al- 
lowed some time to read and digest our reading before discussing this 
very important constitutional question to be considered. 

Mr. Manager LORD. Mr. President—— 

The PRESIDENT pro tempore. Is there objection to the managers 
being heard? The Chair hears none. 

Mr. Manager LORD. Mr. President, on the question of time re- 
ferred to last by the counsel who has addressed the court, the managers 
have already said all that they desire to say, and simply announce 
that we adbere to positions formerly taken. 

On the question of the opening and closing of the argument, the man- 
agers desire to be further heard through Mr. Hoar, and I will say now, 
so that I need not rise again, that the managers also desire that four 
of their number may be allowed to argue the questions now before 
the court. It will be seen by the orders of this court that there are five 
principal questions presented—I need not now refer to them—four of 
them by the pleadings and the fifth by the order of the court, to wit, 
whether the matters contained in the second replication of the House 
of Representatives ought not to have been presented in the original 
articles. These five questions being before us, the managers suggest 
that four of their number should be allowed to argue them. 


mooted at 


es 


Mr. Manager HOAR. Mr. President and Senators, I desire to say a 
few sentences only in reply to what has fallen from the learned coun- 
sel for the respondent and I desire to state exactly what is the fun- 
damental proposition on which we rest the claim which we presented 
to the Senate on Friday. It is this, that a court of impeachment, a 
parliamentary process for the investigation of the guilt of great pub- 
lic offenders, has had from time immemorial, both in this country and 
England, itsown rulesof evidence, itsownrulesof pleading, and its own 
methods of practice, settled by immemorial usage and adopted by our 
Constitution when it used the word “impeachment” as one of the 
powers with which the Sevate is clothed. Those rules of evidence, 
practice, and pleading are not the rules which obtain in the courts of 
the common law, but are other and different rules. 

Do not let me be misunderstood or misrepresented when I make 
this statement. The rules of pleading and of evidence and of prac- 
tice, which are based upon common right and which secure to a de- 
fendant a fair and impartial trial and protection against oppression, 
the presumption of innocence, all rules of substance, apply here. This 
court sits to apply in all its proceedings the rules of common justice 
and of common right, and is the highest court in the country author- 
ized to apply those rules to this class of offenders. But it applies 
these rules by its own methods. If in any respect a rule of procedure 
existing in the court of impeachment is less favorable to a defendant 
at its bar than the process in a criminal court in an analogous case, 
Senators will remember the immense constitutional equivalent which 
is given him. He is entitled, for his judges and for his jurors both, to 
have impaneled seventy-four Senators of the United States, selected 
by the various States which make up this Republic as the first men 
in character, in capacity, in knowledge of the Constitution that those 
various communities present ; and he cannot be convicted unless by 
a two-thirds judgment of the court so made up. In this he finds an 
equivalent for every possible inconvenience which the application of 
the rules which prevail in a court of impeachment may cause him. 

I speak at this moment only from memory, but I do not understand 
that the learned counsel correctly states the only American precedent 
to which he has referred—the case of Barnard. In Barnard’s case a 
plea was interposed to the jurisdiction, in substance the same plea 
which is interposed here, applying to several of the articles. That 
plea was argued by itself, and upon that argument the counsel for 
the State had the opening and the close. In regard to the English 
precedent, I beg leave respectfully to refer honorable Senators to a 
report of which Mr. Burke is the author from a committee appointed 
by the House of Commons to inspect the journals of the Lords with a 
view of ascertaining the occasion of the great delay which had hap- 
pened in the trial of Warren Hastings. This inspection and report 
were made in the seventh year of that trial. Mr. Burke makes in 
this report a most ample and thorough discussion of the entire pro- 
cedure in cases of impeachment in Parliament. He begins by consid- 
ering the matter of pleadings and the matter of evidence and other 
matters of procedure, and states in the fullest manner the principle 
upon which the claim of the managers rested. I do not mean to say 
that he states anything in regard to this particular question of the 
opening and close. The reportis silent upon that particular subject, 
but he states the doctrine. He begins by saying: 

Your committee finds that the Lords, in matter of appeal or impeachment in Par- 
liament, are not of right obliged to proceed according to the course or rules of the 
Roman civil law, or by those of the law or usage of any of the inferior courts in 
Westminster Hall; but by the law and usage of Parliament. 


Then he cites various precedents from the earliest times, and finds 
that always the court proceed according to the law and usage of Par- 
liament. Then he cites Lord Coke: 


As every court of justice hath laws and customs for its direction, some by the 
common law, some by the civil and canon law, some by peculiar laws and customs 
&c., so the high court of Parliament, suis propriis legibus et consu-tudinibus sub 
sistit. Itis by the lex et consuetudo parliamenti that all weighty matters in any 
parliament moved, concerning the peers of the realm, or Commons in Parliament 
assembled, ought to be determined, adjudged, and discussed by the course of the 
Parliament, and not by the civil law, nor yet by the common laws of this realm used 
in wore inferior courts. 

This is the reason that judges ought not to give any opinion of a matter of Par 
liament, because it is not to be decided by the common laws, but secundum leqem et 
consuetudinem parliamenti ; and so the judges in divers Parliaments have confessei. 


Then he goes on under the “rule of pleading :” 


Your committee do not find that any rules of pleading as observed in the inferior 
courts have ever obtained in the proceedings of the high court of Parliament in a 
capse or matter in which the whole procedure has been within their original juris 
diction. Nor does your committee find that any dewurrer or exception, as of 
false or erroneous pleading, hath been ever admitted to any impeachment in Par- 
liament, as not coming within the form of the pleading ; and, although a reserva 
tion or protest is made bythe defendant—matter of form, as we conceive—“ to the 
generality, uncertainty, and insufficiency of the articles of impeachment," yet no 
objections have in fact been ever made in any part of the record. 

I do not think it is worth while to detain the Senate with reading 
very full and engine extracts from this report. I will take the lib- 
erty of placing the book where it will be reached by Senators when 
they discuss this question. 

Let me say again that it is not claimed that in any particular the 
rules of pleading, of evidence, or of practice, which as matter of com- 
mon right and of common justice are essential to giving the defend- 
ant a fair trial, to requiring of his accusers the fullest proof and giv- 
ing him the entire benefit of the presumptions of innocence, do not 
obtain in this high court; but the law and custom of Parliament have 
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been adopted with the adoption of impeachment itself, and one of the 


well-settled methods of practice against which no authority has been 
cited is that in all matters the House of Commons or the House of 
Representatives have the right. of reply. 

The learned counsel has called attention in the second place to the 
character and form of these pleadings upon the first issne which is 
made up; and with the leave of the Senate I desire to explain pre- 
cisely how that stands. The House of Representatives, in the first 
instance, allege in the original articles: 

Ax. 3. That said William W. Belknap was Secretary of War of the United 
States of America before and during the month of October, 1870, and continued in 
oflice as such Secretary of War until the 2d day of March, 1876. 

Now, if the Senate will be good enough to observe the plea which 
was put in by the honorable counsel, it is this: 


That this honorable court ought not to have or take further cognizance of the | 


said articles of impeachment exhibited and presented against him by the House of 
Representatives of the United States, because he says that before and at the time 
when the said House of fornneeenves ordered and directed that he, the said 
telknap, should be impeached at the bar of the Senate, and at the time when the 
said articles of impeachment were exbibited and presented against him, the said 


Belknap, by the said House of Representatives, he, the said Belknap, was not, nor | 


hath he since been, nor is he now, an oflicer of the United States. 


In that replication there is an ambiguity. If the respondent had 
said that at the time of the presentment of the articles of impeach- 
ment he was not a civil officer it would have presented the naked 
question of jurisdiction without ambiguity or difficulty, and the 
House would have demurred ; but he inserts the word “ before.” That 
may have one of two meanings. It may amount to an allegation that 


he was never, before the original articles of impeachment were pre- | 
I do not say that that 


sented, a civil officer of the United States. 
astute purpose was in the mind of the counsel who drew the pleading. 
If we had demurred simply, if we had made a simple demurrer, the 
a might then have come before the Senate and argued that 
he 

the United States at any time before they were presented, and we 
should have been left to a discussion upon the verbiage of the article 
and to the danger of being excluded from court by a blunder in not 
giving the proper construction to the defendant’s language. Accord- 


ingly we set up no new matter but we simply re-assign, in regard to | 


the fact which is left doubtful on the expression of the defendant's 


plea, what we said in our original articles; in other words, we say, | 


“We mean to say that you were a civil officer of the United States 
until the 2d of March; and therefore, that being the meaning of our 
original article, your plea presents no legal or proper response.” It 
is a case therefore of a re-assignment or a re-aftirmation of a fact origi- 
nally set forth in a mode in which the meaning of the original alle- 


gation cannot be questioned, and saying that therefore, that fact being | 


considered, the plea of the respondent shows no answer in law. ‘Thus 
we have presented to the Senate in substance an issue made here in 
this way: a statement of the original articles that the defendant was 


a civil officer of the United States down to the 2d day of March, re- | 


affirmed in the replication ; a statement by the defendant that before 
these articles were presented he had ceased to be such civil officer ; 
and a statement on the part of the House of Representatives that 
that last allegation is no defense to the charge; in other words, a 
simple demurrer to what is pleaded and well pleaded in the original 
article; and on such demurrer by the invariable rule of courts both 
of law and equity the party sustaining the demurrer has the aftirm- 
ative. 

Upon the larger question (setting aside now the pleadings and 
taking the substance of the issue upon the question of jurisdiction) 
the plaintiff always has the affirmative. If the respondent had con- 
tented himself with introducing a naked plea of “ not guilty,” he 


could have availed himself of his objection to the jurisdiction upon | 


that plea, and it would have required the judgment of the court to 
be given against him or in his favor, without setting up the fact at all, 
because the original articles do not allege that at the time of the pre- 
senting of the articles he was a civil officer of the United States. 
And it may be proper to say one further word in conclusion. I 
understand, in accordance, as was suggested in the very significant 
question put I think by the honorable Senator from New York, that 
the true rule of pleading in impeachment cases is this: The House 


of Representatives present articles setting up the substance of the | 


transaction on whivh they rely, not in the form of an indictment or 


of a bill in equity or of a civil declaration certain to a certain intent | 
It is not | 


in general, but setting forth the substance of a transaction. 
necessary to give dates. You may say “on or about the time.” It 
is not necessary to give legal results or intendments. 
fendant comes in and in his answer either denies the whole matter if 
there was no such transaction as is set up, or if there was a transaction 
of the kind but an innocent and not a guilty one, with certain dif- 
ferent and other circumstances, he tells the story as he alleges it to 
be, setting up at the same time all special suggestions of law or of 
defense of fact on which he relies ; and the pleadings are made up in 
that way by a joinder of issue. I do not think it is in the power of 
pes by pleadings of fact such as take place in ordinary courts of 
aw to compel the Senate to determine, except in its discretion, sev- 
eral issues of fact in succession. Suppose an issue of fact were made 
up on this question of jurisdiction, is the Senate to be compelled to 
lay aside its legislative business and détermine that, and then the 


ad responded to the articles that he never was a civil officer of | 


Then the de- | 
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defendant answer over, perhaps setting up some other matter strictly 
in bar, and have that determined, and so the Senate put to atrial of 
half a dozen successive issues of fact? I respectfully submit that 
that is not the rule, but that the proper method of pleading is the 
one which I have first stated. 

Undoubtedly it would have been very proper that the matter set up 
in this second replication should have been set up in the original ar- 
ticles ; but it is also well settled in matters of impeachment that the 
House of Representatives has in its discretion the right at any time 
to tile additional articles if it see fit. It is also true that this new 
matter set up in the second replication has been pleaded to without 
objection onthe part of the defendant ; that it is before the Senate as 

| an allegation in the cause presented by the authority of the House ; 
and whether it should or should not have been originally inserted in 
| the articles becomes now of no consequence. 

Mr. CONKLING. Mr. President, I should like under the rule, 
through the Chair, to make an inquiry of the manager now on the 
floor. I wonld like to have read from Blount’s case, if that was the 
case to which the manager referred, or from the case of Chase, if that 
was the case to which he referred on Friday, the passage in the report 
in which it appears that the Senate held the affirmative to be with 
| the managers, regardless of the nature of the issne, regardless of the 

question whether they were the propounding party in respect of that 
particular issue or not. 

Mr. Manager HOAR. Mr. President, I desire to express my grati- 
tude to the honorable Senator for putting that question, because it 

| reminds meof what I had meant to say if I was called upon to address 
the Senate again this morning. 

Blount’s case was the case to which I referred. In the haste of re- 
plying to the learned counsel I used the phrase, “the rule settled by 
| itself for the Senate in the first case which came before them.” In 

point of fact, it appears upon the report that the order of proceeding 
| was settled by the four distinguished counsellors who took part in it 
by an agreement, and there is no vote or other express action of the 
Senate to be found; and it was my purpose, on the suggestion of one 
of my honored associates, to have made that explanation to the Senate 
at this time, but it passed from my mind. But Blount’s case seems to me 
| to be a very significant and important authority, for it is not credible 
that those four lawyers, four as able lawyers as the bar of the United 
States afforded at that time, Mr. Jared Ingersoll, Mr. Bayard, Mr. 
Harper, and Mr. Dallas, would have conceded so important an advan- 
tage to the managers on the part of the House of Representatives 
| without any eqnivalent, unless they had understood the practice to 
| be so. 

Mr. CONKLING. That was a demurrer by the House, though. 

Mr. Manager HOAR. That was a demurrer by the House to a plea 
on the question of jurisdiction, so that the Senate, and the Senato 
without any objection, allowed the practice as settled by the counsel 
among themselves to be adopted and acted on. It is not, however, 
strictly accurate to say that the Senate settled the practice. 

Mr. EDMUNDS. May [ask (through the Chair) the manager whether 
the House in the Blount case, being the demurring party, were not en- 
titled on ordinary judicial principles and practice to go forward with- 
out relying upon their privilege ? 

Mr. Manager HOAR. Undoubtedly. 
the Blount replication. 

Mr. MCDONALD. I was about to ask if the replication is not a 
copy of what is termed the demurrer in that case? 

Mr. Manager HOAR. It is. 

Mr. EDMUNDS. I ask the manager to read the replication in the 
Blount case and the replication in this case. 

Mr. Manager HOAR. I have not here the Blount case. 

Mr. COCKRELL. I can furnish the managers with the case if they 
desire it. [Sending a book to the managers. ] 

Mr. LOGAN. Before the manager reads that, I desire to ask a ques- 
tion merely to have him give his comments in reference to it. The 
replication on the part of the House to the first plea of the respond- 
ent is claimed by the managers to be ademurrer. Then there is a 
| demurrer by the respondent, and the managers follow with their 
| joinder in demurrer to the demurrer of the respondent. I ask whether 
| by that joinder in demurrer to the respondent they do not waive that 
which they claim to be their demurrer in the replication to the first 
plea of the respondent? I should like to hear the manager on that 
point. 

Mr. Manager HOAR. I am not sure that I correctly apprehend the 
force of the question of the honorable Senator from Illinois; but if I 
do, with all due respect, I can express my opinion by saying that it 
tefers rather to what the successive steps in the pleading are labeled 
| by the parties, than to what they really amount to. The substance 
| of this issue is this: The House of Representatives say the defend- 

ant did certain acts as Secretary of War, and remained Secretary of 
War until the 2d day of March. The defendant replies, “I was not 
Secretary of War when you presented your articles, or before,” leaving 
it ambiguous whether he means never before, or that there was a time 
before when he did not hold the office. In order not to be entangled 
by that ambiguity, the House of Representatives say, “We mean to 
assert, as we said before, that you were Secretary of War dewn to the 
2d day of March; and the fact that you have gone out since (which is 
the only fact, as we understand the pleadings, now newly set up by 
| you) is not a sufficient answer to our original article.” 


Our replication is a copy of 
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Mr. LOGAN. The question I asked, though, if I can make myself 


understood, is merely this, boiled down to a point, whether the man- | 


agers, by joining in demurrer to the demurrer of the respondent to the 
replication of the managers, do not then make the issue on that de- 


murrer, and waive what claim as a demurrer on their part to 


the plea of the re sponde nt? 

“Mr. Manager HOAR. Ido not so understand. I understand that 
the question which the Senate ought to determine is this—this is the 
snbstance of the whole thing: Is the fact newly aflirmed, and first 
aflirmed by this respondent, to wit, the fact that he had ceased to 
be Secretary of War when these articles were presented, a sufficient 
answer to the charge? You cannot escape that simple proposition. 
That is what you have got to try: Is the fact newly set up by the de- 
fendant, that se had ceased to be Secretary of War when these arti- 
cles were presented, a sufficient answer to thischarge? He sets that 
up and the House of Representatives say that is no sufficient an- 
swer; and that isa demurrer in substance and in fact; and on the 
question whether a fact so set up by my antagonist newly, for the 


first time in the case, is a sufficient answer to what I have said, I am | 


always entitled to the opening and close. 
Mr. MAXEY. Mr. President—— 
Mr. Manager HOAR. I desire the honorable Senator to remember 


that Ihave been quite led away from the previous request of the | 


honorable Senator from New York. 


Mr. MAXEY. I should be glad to call the manager’s attention to 
one point. The plea in response to the articles of impeachment de- | 


clares that before and at the time of the beginning of the proceedings 
for impeachment—that is in substance what it is—the respondent was 


| 


not an officer of the United States. The managers in their reply to | 


that, in their first replication, neither affirm nor deny that fact, but 


they go on to say that that plea is not good and sufficient in law, be- | 


cause they say that at the time of the commission of the offenses as | 


set forth in the articles of impeachment he was such officer, That | of the United States, having been ratified by nine States, after the same was, in a 
is the substance of that. Now it is claimed by the managers that | 


that is in substance a general demurrer to the defendant’s plea. 


murs to that first subdivision of the House’s replication. To that 
demurrer of the defendant the managers or the House putin a simili- 
ter, join in demurrer. Now, lam like my friend from Illinois; I wish 


the defendant’s demurrer, to waive the House’s demurrer? I should 
be glad to hear what they have to say on that point, if that is not 
the effect of the pleading, if joinder in the defendant’s demurrer is 
not a waiving and abandonment of the first demurrer. 

Mr. Manager HOAR. I should be constrained, I think, to answer 


by saying that Ido not think that would be good practice, and a | 
court of law would order those pleadings to be reformed and the | 


matter to stop at the first demurrer and everything else to be stricken 
out. But at any rate— 

Mr. MAXEY. I will state in addition, Mr. President, that so far 
as concerns the demurrer, whicb is joined, of the defendant, that de- 


murrer does contain an offer to verify, which is unusual also in a | 
demurrer, I think. Still having joined in that, I ask whether that 


oinder does not waive the demurrer of the m&nagers ? 

Mr. Manager HOAR. I do not so understand. 

Mr. SARGENT. L rise to a point of order, 

The PRESIDENT pro tempore. The Senator will state his point of 
order 

Mr. SARGENT. Rule 18 provides: 

If a Senator wishes a question to be put to a witness, or to offer a motion or 
order—except a motion to adjourn—it shall be reduced to writing and put by the 
presiding otlicer 

The PRESIDENT pro tempore. The Chair formerly ruled that de- 
bate was out of order; but he does not consider the manager a wit- 
ness in the case. Senators asked unanimous consent to put questions 
to the manager to draw out information on the subject which he is 
discussing, and by nnanimous consent the Chair allowed it. 

Mr. SARGENT. I can see that if we indulge in questioning coun- 
sel on the respective sides at any length a great deal of time will be 
consumed, and perhaps the result will be much more unsatisfactory 
than even if we allowed general debate. I think I shall feel called 
upon hereafter to insist that it be not allowed. 

The PRESIDENT pro tempore. If the Senator objects, the Chair 
will rule it out of order. 

Mr. Manager HOAR. Mr. President and Senators, I have simply 
one thing to say in conclusion, and that merely a summing up of 
what has been already said. The substance of this whole matter, 


stripped of its form, is an affirmation by the party presenting articles | 


of impeachment to the Senate that the Senate has the jurisdiction, 


and on that matter the House always has the affirmative and the | 


right to reply. No plea was necessary of any kind to raise it. It is 
involved in the final determination of .the issue. 

In the next place, upon the pleadings as they stand the affirmative 
of the issue made up still rests upon the House of Representatives. 

Mr. EDMUNDS. Mr. President, I sent a question in writing to the 
Chair which I ask that the Chair may have read to the managers. 

The PRESIDENT pro tempore. The Senator from Vermont pro- 
poses a question which will be read. 

The Chief Clerk read as follows : 

Will the managers read the replication in Blount's case ! 








TRIAL OF WILLIAM W. BELKNAP. 


Mr. Manager HOAR. Will the honorable Senator allow me to ask 
the Secretary to read it? 

Mr. EDMUNDS. Certainly. 

The PRESIDENT pro tempore. The Secretary will read the repli- 

cation called for. . 

The Chief Clerk read as follows: 

The replication of the House of Representatives of the United States, in their own 
behalf and also in the name of the people of the United States, to the plea of 
William Blount to the jurisdiction of the Senate of the United States to try the 
articles of impeachment exhibited by them to the Senate against the said Will- 
iam Blount: 

The House of Representatives of the United States, prosecuting, on behalf of 
themselves and the people of the United States, the articles of impeachment ex. 


| hibited by them to the Senate of the United States against the said William Blount, 


reply to the plea of the said William Blount, and szy that the matters alleged in 
the said plea are not sufficient to exempt the said William Blount from answering 
the said articles of impeachment, because they say that by the Constitution of the 
United States the House of Representatives had power to prefer the said ar- 
ticles of impeachment and that the Senate have full and the sole power to try the 
same Wherefore they demand that the plea aforesaid of the said William Blount 
be not allowed, but that the said William Blount be compelled to answer the said 
articles of impeachment. : 


Mr. MCDONALD. I would ask that the plea to the jurisdiction, to 
which the replication of the House was tiled, be also read. 

The Chief Clerk read as follows: 

UNITED STATES wan impeachment of the House of Representatives of the 


“iy United States, of high crimes and misdemeanors. 


WILLIAM BLOUNT. 
In SENATE OF THE UNITED STATEs, 
December 24, 1798. 
The aforesaid William Blount, saving and reserving to himself all exceptions to 
the imperfections and uncertainty of the articles of pee me by Jared Inger- 
soll and A.J. Dallas, his attorneys, comes and defends the force and injury, and 
says that he, to the said articles of impeachment preferred against him by the 
House of Representatives of the United States, ought not to be compelled to answer, 
because he says that the eighth article of certain amendments of the Constitution 


constitutional manner, proposed to the consideration of the several States in the 


; Union, is of equal obligation with the original Constitution and now forms a part 
Various other pleadings go on. The defendant then comes in and de- | 
I 6.6 | nal prosecutions the aceused shall enjoy the right to a speedy and public trial by 


thereof, and that by the same article itis declared and provided that “ in all crimi- 


an oe jury of the State and district wherein the crime shall have been com- 
mitted, which district shall have been previously ascertained by law, and to be in 


| formed of the nature and cause of the accusation, to be confronted with the wit- 
to understand if the effect of that in law would not be, by joining in | 
yd not | vor, and to have the assistance of counsel for his defense.” 


nesses against him, to have compulsory process for obtaining witnesses in his fa 


That proceedings by impeachment are provided and permitted by the Constitu- 
tion of the United States only on charges of bribery. treason, and other high crimes 
and misdemeanors alleged to have been committed by the President, Vice-Presi 
dent, and other civil officers of the United States, in the execution of their offices 
held under the United States, as appears by the fourth section of the second article 
and by the seventh clause of the third section of the first article and other articles 
and clauses contained in the Consiitution of the United States. 

That, although true it is that he, the said William Blount, was a Senator of the 
Tnited States from the State of Tennessee at the several periods in the said articles 
of impeachment referred to, yet that he, the said William, is not now a Senator, and 
is not nor was at the several geriods so as aforesaid referred to an oflicer of tho 
United States; nor is he, the said William, in and by the said articles charged with 
having committed any crime or misdemeanor in the execution of any civil office 
held under the United States, or with any malconduct in civil office or abuse of 


| any public trast in the execution thereof. 


That the courts of common law of a criminal jurisdiction of the States wherein 


| the offenses in the said articles recited are said to have been committed, as well as 


those of the United States, are competent to the cogaizance, prosecution, and pun 
ishment of the said crimes and misdemeanors, if the same have been perpetrated, 
as is suggested and charged by the said articles, which, however, he utterly denies. 
All which the said William is ready to verify and prays judgment whether this 
high court will have further cognizance of this suit and of the said impeachment, 
and whether he, the said William, to the said articles of impeachment, so as afore 
said preferred by the House of Representatives of the United States, ought to be 
compelled to answer. 

JARED INGERSOLL. 

A. J. DALLAS. 


Mr. Manager HOAR. I now ask the Secretary to read, as was re- 
quested by the Senator from New York, the first plea in the present 
case. 

Mr. CHRISTIANCY. I wish to submit a question in writing. 

The PRESIDENT pro tempore. The manager has desired to have 
a plea read before any other business is transacted. It will be tirst 
read. 

The Chief Clerk read as follows : 

In the Senate of the United States sitting as a court of impeachment. 


ve. 
WILuAM W. BELKNAP. 


The replication of the House of Representatives of the United States, in their own 
behalf and also in the name of the people of the United States, to the plea of 
William W. Belknap to the articles of impeachment exhibited by them to the 
Senate against the said William W. Belknap. 

The House of Representatives of the United States, prosecuting, on behalf of 
themselves and the people of the United States, the articles of impeachment ex 
hibited by them to the Senate of the United States against said William W. Bel 


| Tue Untrep STrarTes or ae 


| knap, reply to the plea of said William W. Belknap, and say that the matters 


alleged in the said plea are not suflicient to exempt the said William W. Belknap 


| from answering the said articles of impeachment, because they say that at the 


time all the acts charged in said articles of impeachment were done and committe, 
and thence continuously done to the 2d day of March, A. D. 1876, the said William 
W. Belknap was Secretary of War of the United States, as in said articles of im- 
peachment averred, and therefore that, by the Constitution of the United States, 
the House of Representatives had power to prefer the articles of impeachment and 


| the Senate have full and the sole —— to try the same. Wherefore they demand 


| that the plea aforesaid of the saic 


William W. ny be not alfowed, but that 
the said William W. Belknap be required to answer the said artic'es of impeach 
ment. 
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| 
Mr. Manager HOAR. It will be seen that the only allegation of 


fact there is a statement that the fact is as the original articles 
averred. ‘ y 

Mr. CHRISTIANCY. I now ask that my question be read. 

The PRESIDENT pro tempore. The Senator from Michigan pro- 
poses a question which will be read. 

The Chief Clerk read as follows: 

1. If, as the managers contend, the first reply to the plea is a re-assignment of 
matters of fact, can it be at the same time a demurrer? 

2 Is it claimed that the second replication is also a demurrer ? 

3. Are not the commencement and conclusion or prayer of the second replication 
the same as in the first? 


Mr. Manager HOAR. I do not understand, Mr. President and Sen- 
ators, that the second replication is alsoademurrer. Ido understand 
that where a plea is ambiguous and the reply contains a re-assignment 
of a matter of fact affirmed in the original charge it can be at the 
same time a demurrer. I answer, therefore, the first proposition of 
the honorable Senator very confidently in the affirmative. 

In regard to the commencement and conclusion or prayer of the 
second replication being or not the same as the first; I cannot, without 
a little examination, answer. The honorable Senator can answer it 
for himself; but I donot understand that this is a question of prayer, 
or of conclusion, or of labels, or of formalities. It is a question of 
what is the substance of the issue, no matter what is put on the back 
of the paper or foot of a paper which makes up the issue. The sub- 
stance of this issue is that the House of Representatives now have 
upon them the burden of satisfying the Senate that it has jurisdiction 
over this offense and that the matters of fact alleged by the defend- 
ant in opposition to that jurisdiction are immaterial. That is the 
substance of a demurrer, and entitles us, as matter of substance, to 
the reply. 

Mr. CARPENTER. Mr. President—— 

Mr. EDMUNDS. Before the counsel proceeds I ask leave to sub- 
mit one other question to the manager. 

The PRESIDENT ‘pro tempore. The inquiry of the Senator from 
Vermont will be read. 

The Chief Clerk read as follows: 

Is there any allegation in the articles that Mr. Belknap was Secretary of War 
down to the 2d day of March, 1876? ‘ 

Mr. Manager HOAR. That would require a discussion of the ques- 
tion whether the meaning of the phrase “down toa day” and the 
meaning of the phrase “ until a day” is the same. The honorable 
Senator from Vermont can answer as wellas Ican. The third article 
alleges that the “said William W. Belknap continued in office as such 
Secretary of War until the 2d day of March, 1876,” and the fifth arti- 
cle alleges that “from the 10th day of October, in the year 1870, 
’ * continuously tothe 2d day of March, 1876,” he held the office. 

Mr. DAVIS. Mr. President, I shall have to ask the manager to 
speak a little louder. We cannot hear him on this side. 

Mr. Manager HOAR. The honorable Senator from Vermont in- 
quired whether there was any allegation in the original articles that 
the defendant held the office of Secretary of War down to the 2d day 
of March, 1876, which is the allegation of the replication set forth in 
the articles, to which I reply that one article alleges that he held 
the office until the day, and another that he held it from a certain 
date continuously to that day; and unless there be some distinction, 
which I cannot understand, between those expressions and the word 
“until” they do so allege. 

Mr. SHERMAN. Mr. President, I desire to submit tothe managers 
and also to the counsel of the defendant an inquiry in regard to another 
branch of the subject. 

The PRESIDENT pro tempore. The Secretary will read the inquiry 
of the Senator from Ohio. 

The Chief Clerk read as follows: 

Will it meet the convenience of the managers and the counsel for the defendant 
to be allowed on each side a limited number of hours for the argument on the ques- 


tion made as to the jurisdiction of the Senate, such time to be apportioned among 


the counsel as each side may desire? If so, what number of hours do they desire 
as the limit? 


The PRESIDENT pro tempore. Have the counsel anything to say? 

Mr. BLAIR. I will state for the counsel for the defendant that we 
could not answer that question without consultation with our absent 
colleague, [ Mr. Black. ] 

Mr. Manager LORD. We are in the same condition, Mr. President, 
in that regard. We shall have to confer with the other counsel be- 
fore we can answer the question. 

The PRESIDENT pro tempore. Do the gentlemen counsel desire to 
be heard upon the motion ? 

Mr. CARPENTER. Mr. President, before proceeding to speak on 
this question, | wish to know whether I correctly understood the hon- 
orable manager who last addressed the Senate to say, that the pre- 
sumption that the defendant is innocent, which is recognized in every 
criminal court of the land, is not to be applied in this case ? 

Several Senators. O, no! 

Mr. Manager HOAR. Mr. President, I am very unfortunate in the 
choice of language to make my meaning clear to the learned counsel 
on the other side, as I have expatlenced’ once or twice before. 

Mr. CARPENTER. If the manager will pardon me, it is not his 


misfortune in using language but our misfortune that we were too far 
away to hear what he said. 


Mr. Manager HOAR. I thought I had said very distinctly that in 
| my judgment everything of substance which secured a full and fair 
| trial would be given to the defendant here, was his due according to 
| the practice of the courts of impeachment, and that this included the 
operation of the presumption of innocence which ever attends him as 
a matter of common justice and common right. 

Mr. CARPENTER. I desire, Mr. President, to return my thanks 
to the honorable manager and through him to the Llouse of Repre- 
sentatives for that concession. My colleague and myself, unable to 
hear the honorable manager, understood him to say exactly the re- 
verse. We thought it could not be possible, but to be certain about 
it I put the question to him. 





Mr. President, so far as regards the argument of the question of 
jurisdiction in this case, it is entirely indifferent to me which side 
shall be permitted to open and close the argument. In summing up 
complicated questions of fact before a jury, this might be an important 
privilege; but, in arguing questions of law before this court, 1 do not 
regard it as of the slightest consequence. 

But we all know how precedents imperceptibly become law. A 
course pursued on this trial without objection, may be cited in the 
next impeachment trial as settling a question which may be very im- 
portant then, although wholly immaterial now. So that lawyers who 
appear here in the defense of particular cases owe not only a duty to 
their clients, but also a solemn duty to justice whose ministers they 
are, and to the forty millions of people now sought to be subjected to 
the criminal jurisdiction of this tribunal. 

In Blount’s trial the House of Representatives had interposed the 
first demurrer, and therefore the managers were entitled to open and 
close the argument. In the report of that case, 2 Annals of Congress, 
page 2242, it is said: 

Mr. Bayard, the chairman, having communicated with Mr. Ingersoll, the leading 
counsel for the defendant, it was agreed between them that the managers should 


proceed in the argument first on the part of the prosecution, and that the right to 
reply should belong to the managers. 


That is, the managers and the counsel for the defendant, being 
good lawyers, were agreed that the managers were entitled to open 
and close the argument upon the demurrer interposed by them. 
Such is the rule in all courts of justice. And yet the honorable man- 
ager (Mr. Hoar] refers to this understanding between counsel as to 
the rights of the managers, in that case, to show that the managers, 
in all cases, are entitled to open and close the argument upon a de- 
murrer interposed by the defendant; which would be exactly the re- 
verse of the rule in courts of law. 

Indeed, the broad proposition is maintained by the honorable man- 
ager, that in the argument of every question to arise in this case, upon 
every motion made by either side, and upon every demurrer, no mat- 
ter by which side interposed, the managers are entitled to the open- 
ing and close. And I understood bim to contend at your last sitting 
that this was conceded by the eminent counsel who defended the 
impeachment against President Johnson, when the question was first 
raised by Mr. Manager Bingham; and that the court, and counsel on 
both sides, thereafter proceeded on that hypothesis. 

But an examination of the report of that trial shows that the hon- 
orable manager was undera total misapprehension. I read from page 
77 of the first volume of the congressional edition of that trial : 

Mr. Howarp and Mr. Manager BIncuaM rose at the same time. 

The Cmer Justice. The Senator from Michigan. 


Mr. Manager BincuaM. On the part of the managers I beg to respond to what 
has just been said 


Mr. Howarp. I beg to call the attention of the President to the rules that gov 
ern the body. 


Mr. Manager Bincnam. I will only say that we have used but thirty-five of the 
minutes of the time allowed us under the rule 

The Cuter Justice. The Chair announced at the last sitting that he would 
not undertake to restrict counsel as to number— 

They had been restricted as to time— 


without the further order of the Senate, the rule not being very intelligible to him. 
He will state further that when counsel make a motion to the court, the counsel 
who makes the motion has invariably the right to close the argument upon it. 

Several SENATORS. Certainly. 

Mr. Bingham, however, wished to be heard, and by unanimous con- 
sent was heard, just as this body, ufquestionably by unanimons con- 
sent would hear any manager on this honorable board, who might 
ask such indulgence. So Mr. Bingham was heard. It is true that in 
hisremarks he set up this unwarrantable claim, which has been repeated 
by his successor, that the House of Representatives had the right to 
close every argument whether they had the aflirmative of the par- 
ticular issue or not; but the silence with which the Senate listened 
leads me to infer that they were perfectly satislied with the ruling of 
the Chief Justice, made before Mr. Bingham took the floor, and never 
recalled, and which was supported by “ several Senators” answering 
from their places “ certainly.” No vote was taken on the question. 
It was an interlocutory question. I believe, a motion by the defend- 
ant for additional time to answer. 

The Chief Justice ruled emphatically, that whichever party made 
a motion, the counsel who made it had invariably the right to close 


| the argument upon it, and several Senators responded “ certainly.” 


And nothing occurred to show that the remarks of Mr. Bingham 
affected the opinion of the Chief Justice or of the Senators who re- 


| sponded in approval. Certainly the raling was not changed. 


It is certain that neither of the cases relied upon by the honorable 
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manager give the slightest countenance to his proposition ; and it is 
difficult to see upon what reasoning it can rest. 

The manager concedes that the general principles of law and max- 
ims of justice are to be respected in this trial; and that charity—the 
crowning excellence of our holy religion—charity that thinketh no 
evil, and is embodied in the law in the maxim that every one is pre- 
sumed to be innocent until proved to be guilty, is to rule in the con- 
duct of this trial. 

There is no question as to what is the rule in the courts of law. 
There it is well settled that the party demurring has the right to 
open and close the argument. The rales of pleading and proceeding 
in the ordinary courts of justice, no less than the great canons of the 
common law, have resulted from centuries of practical experience in 
the administration of justice, and have been approved by the sages 
of the law as the best methods to elicit truth and administer justice. 
If these rules are wisely devised to insure these ends, why should they 
be departed from in this trial? Is there other motive here than to 
ascertain the truth and do justice? One of two things is clear; those 
rules should be observed here,or abolished there. It is impossible to 
maintain that one system of procedure will secure justice in one tri- 
bunal and produce injustice in another. And the question is whether 
the methods which have been established, and from time to time im- | 


proved, in the courts of law, which are in almost continuous session | 


and dealing with endless variety of causes,are less reliable than rules 


which might be adopted in a court like this which sits only ocea- | 


sionally after long intervals, and where the personnel of the court is 
likely to be wholly changed between one trial and another. 


But [ understand the honorable manager to rest his claim upon the | 


prerogative of the House of Representatives. In his conception this 
is not the trial of a cause, but a great political and legislative pro- 
ceeding, in which the House and the Senate are on terms of perfect 
equality; the managers representing the majesty of the House, with 


as much right to declare what shall be the ruling of this court, as | 


this court itself. Prerogative has been the watchword of tyranny for 
centuries, Whenever the Tudors or the Stuarts determined’ to take 


any illegal or arbitrary proceeding, it was always justilied as part of | 


the prerogatives of the Crown. 
I understand that, in every debate between a man and woman, the 


woman is entitled to the last word. But I was not prepared to hear | 
the honorable managers claim a privilege which gallantry only con- 


cedes to the weaker sex. 

Phis is a trial upon accusation of crime; a trial secured by the Con- 
stitution. What is a trial? It is a proceeding before a competent 
forum, where two opposing parties contend for judgment; two par- 
ties standing as to rights and privileges upon a footing of absolute 
equality. Here the House of Representatives is the prosecutor. It 
has chosen several lawyers to manage its side of the case; and the 
respondent has chosen three to manage his defense. And it is essen- 


tial to the right conduct of any trial that the court should look impar- | 


tially npon the respective parties and their counsel. What prefer- 
ence is to be accorded to the managers over the counsel for the defense? 
Is an argument coming from them to have greater weight than an 
argument of equal strength presented by the defense? It is true that 
at cach opening of this court the managers come heralded by proclama- 
tion, and are conducted to their seats by the Sergeant-at-Arms. This 
is not necessary in our case, for we can easily remember from day to 
day where our seats are. But after the managers have reached their 


seats in safety, their derivative majesty vanishes, and they are then | 


mere lawyers, 
To show that this is the real character of this trial, let me read 
from Cushing's Law and Practice of Legislative Assemblies. Section 


2OOS says: 


It has already been stated, that Parliament exercises a judicial power, for the 


| 
trial and punishment of offenders, in certain cases, by means of bills of attainder 


and of pains and penalties. In proceedings of this desc ription eac h house partici- 
pates as a legislative body, and the concurrence of both is necessary. The person, 
against whom the bill is directed, is tried, so far as any trial takes place, first by 
the oue house and then by the other, and if the bill passes is found guilty by both 
here is also another form of proceeding, in which one honse, the Commons, ap- 
pears solely in the character of complainants or accusers, and the other, the Lords, 


vorformes the functions of a judicial tribunal. A prosecution of this character is | 


nown by the name of impeachment. * 
24%. The Llouse of Commons prosecutes an impeachment by the agency of man- 


agers previously appointed for the purpose from among their own members. The | 


managers exercise the ordinary functions of counsel, and open the case, and exam- 
ine witnesses to sustain the charges in the same manner as on the trial of an in- 
dictment. 

When the case has been concladed on the part of the prosecution, the man 
agers for the Commons are answered by the counsel for the accused, who also call 
and examine witnesses for the defense, if they think proper, according to the 
usual course of criminal proceedings. When the case for the defense is closed, 
the managers have the right to reply. The House of Commons proceeds to the 
place of trial, and there attends, in a body, each day, during the trial, as a com- 
mittee of the whole, and returns to its house in the same manner. In the perform- 
ance of their several duties, both the managers for the Commons and the counsel 
for the accused are subject to the direction and supervision of the court and are 
bound to conform to the rales of proceeding which are observed in other judicial 
tribunals. The managers for the Commons are bound to confine themselves to the 
charges contained in the articles of impeachment. 


Reference is here made, in a note, to the trial of Warren Hastings. 
Burke, in one of his philippics, uttered language importing c harges 
of crime not mentioned in the articles of impeachment. Hastings, by 
petition, informed the Commons, and inquired whether they intended 
making such accusation against him. ‘The Commons made the mat- 
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| 
ter a special order for a subsequent day, when it was fully considered. 
They summoned the stenographer to bring his notes of Mr. Burke's 
speech, that they might know precisely what he had said. The of- 
fensive words were placed upon the journal, and a resolution was 
adopted, declaring that Burke had no authority from the Commons 
to utter such language against Warren Hastings. A resolution was 
then offered, thanking Burke and his associate managers for the zeal 
and ability with which, in general, they had prosecuted the impeach- 
ment. This was rejected; showing that the Commons regarded it as 
a grave offense on the part of Mr. Burke to go outside of the articles 
to ACCUISE the defendant. (44 Commons Journal, page 320.) 

‘his illustrates bow carefully the rights of Englishmen are pro- 
tec om d in all judicial proceedings. 

Now let me briefly state the condition of the pleadings in this case. 

To the articles of impeachment the respondent interposed a plea to 
the jurisdiction, averring that, when the House ordered the impeach- 
ment, and when the articles were exhibited, he was not an oflicer of 
the United States, but was a private citizen, &c. 

It is contended _by some that a citizen holding one office may be re- 
moved by impeac ‘-hment for prior misdemeanors in another office. If 
this be sound, then the plea to the jurisdiction set wp new matter, 
| that is, that he was not in any office. Some of the articles of impeac h- 
ment did not show that he was out of office as Secretary of War, and 
none of them averred that he was a private citizen. To this plea the 
House of Representatives replied double ; first, that he was Secretary 
lof War, when the acts complained of were done, and continued in 
such office “down to the 2d day of March, 1576 ;” second, that he was 
| in such office “until and including the 2d day of March, 1876,” and un- 
| til the House, by its committee, had completed an investigation, &c. 
| Mr. CONKLING. This is a replication. 


| 
| 
| 
| 


Mr. CARPENTER. Certainly, and so they call it. 

To the first replication the respondent interposed a demurrer; found 
on page 8 of printed proceedings. Aud the managers filed a joinder 
in demurrer; found on page 9. 
| The honorable manager [ Mr. HOAR] now claims that the first repli- 
cation was a demurrer, An inspection will show that it was not. It 
does not object to the plea as insufficient in matter of law, but because 
of certain tacts therein set forth. We demurred to this replication, 
and they joined in demurrer. 

If all the pleadings subsequent to the articles of impeachment are 
regarded as immaterial, then the substance of the matter is, we have 
| demurred to the articles. And a demurrer to the articles is an affirm- 
| ative assertion that, conceding the truth of the matters therein con- 
| tained, they are insuflicient in law; and upon this proposition we 

hold the affirmative. 
| Senators, | have not detained you thus long because the particular 
question, who shall open and ¢ lose the argument upon the matter of 
jurisdiction, is of any importance to the respondent in this case, It 
is important, however, that every step in this proceeding should be 
| taken with anxious circumspection. What you do here will be fol- 

lowed in other cases. And if you shall finally decide that impeaclh- 
| ment lies against others than officers of the United States; decide 
| that, when a citizen has once held a Federal office, he remains sub- 
| ject to impeachment by an opposite administration, for conduct not 
| previously defined as crime; without limitation as to time, assert a 
| jurisdiction from which the grave alone can give immunity; and hold 
that, when brought here for trial, the law fixing his offense is to be 
declared for the first. time, by the judges before whom he is on final 
| trial; and add to this the further doctrine, now contended for, that 
the trial is to be conducted without regard to forms and usages famil- 
iar to the people ; we, as counsel for this respondent, wish to have it 
appear of record that principles so dangerous to liberty were not 
established with our silent acquiescence, but against oursolemn protest. 

Mr. MERRIMON. I desire to propound a question to the managers 
which I send to the Chair. 

The PRESIDENT pro tempore. It will be read. 

The Secretary read as follows : 

Do the managers claim to reply in the discussion of all questions, 
as a matter of right, or only on the ground of practice, which the 
court may in its sound discretion rightfully change ? 

Mr. Manager HOAR. I respectfully reply to that question that we 
do not concede that whatever be the constitutional and lawful pre- 
rogatives of the House of Representatives in this regard can be right- 
fully ch: a without the assent of the House itself. 

Mr. EDMUNDS. I move that the Senate withdraw. 

The PRESIDENT pro tempore. The Senator from Vermont moves 

that the Senate retire for consultation. 
| Mr. CONKLING. I ask for the yeas and nays on that question. 
| The yeas and nays were ordered; aud being taken, resulted—yeas 
| 40, nays 18; «s follows: . 
YE 20a Allison, Anthony, Bayard, Booth, Boutwell, Barnside, Cameron 
| of Wisconsin, Caperton, Christiancy, Cooper, Davis, Dennis, Eaton, Edmunds 
Ferry, Frelinghuysen, Goldthwaite, Gordon, Howe, Kelly, Kernan, Key. McCreery 
| McDonald, McMillan, Merrimon, Morrill of’ Maine. Morrill of Vermont, Norwooil, 
| Oglesby, Patterson, Randolph, Robertson, Saulsbury, Sherman, Stevenson, Thur 
=, \ Fadleigh, Whyte, and Wright—40. 

NAYS—Measrs. Cameron of Pennsylvania, Conkling, Conover, Dawes, Hamil- 
ton, Hamlin, Harvey, Inga'ls, Jonesof Florida, Logan, Maxey, Mitchell, Paddock, 
Sargent, Spencer, West, Windom, and Withers—Ii8. 

NO’ VOUNG—Messrs. Bogy, Bruce, Clayton, Cockrell Cragin, aes English, 
Hitchcock, Jones of Nevada, Morton, Ransom, Sharon, and Watlace— 
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So the motion was agreed to; and the Senate (at two o’clock and 
twenty-one minutes p. tm.) retired to the conference chamber. 

On the question to agree to the motion of Mr. MCDONALD, 

After debate, 

The question being taken by yeas and nays, resulted—yeas 20, nays 
34; as follows: 


YEAS—Messrs. Bayard, Caperton, Cockrell,Cooper, Davis, Dawes. Goldthwaite, 
Gordon, Jones of Florida, Kelly, Key, MeCreery, McDonald, Norwood, Ransom, 
Saulsbury, Stevenson, Thurman, Wallace, and Withers—20 

NA YS—Messrs. Allison, Anthony, Boutwell, Burnside, Christiancy 
Dennis, Edmunds, Ferry, Frelinghuysen, Hamilton, Hamlin, Harvey 
Howe, Ingalls, Logan, McMillan, Maxey, Merrimen, Mitchell, Morrill of Maine, 
Morrill of Vermont, Morton, Oglesby, Paddock, Patterson, Robertson, Sargent, 
Spencer, Wadleigh, Whyte, Windom, and Wright—34. 


. Conkling, 


NOT VOTING—Messrs. Bogy, Booth, Bruce, Cameron of Pennsylvania, Cam- | 


eron of Wisconsin, Clayton, Conover, Cragin, Dorsey, Eaton, English, Jones of 
Nevada, Kernan, Randolph, Sharon, Sherman, and West—17. 


So the motion was not agreed to. 
On motion of Mr. BOUTWELL, it was 


Ordered, That four managers on the part of the House of Representatives may 
be allowed to submit arguments upon the question whether the respondent is 
amenable to trial by impeachment for acts done as Secretary of War, notwith- 
standing his resignation of said office, and whether the issues of the fact present- 


ed in the pleadings are material, and also whe:her the matters in support of the 


jurisdiction alleged by the House of Representatives in the pleadings subsequent 
to the articlesof impeachment can be thus alleged if the same are not averred in 
said articles. 


On motion of Mr. CONKLING, the Senate returned to its Chamber. 


At two o'clock and fifty-three minutes p.m. the Senate returned to | 


the Senate Chamber and the President pro tempore took the chair. 
The PRESIDENT pro tempore. The presiding officer is directed to 
state that the motion to reconsider the vote by which the order of 


argument was made is overruled, and also to state that an order is | 


made granting the request of the managers on the part of the House 
that four of the managers be — to argue the case. 
Mr. THURMAN. I move that the Senate sitting for the trial af 


the articles of impeachment adjourn until Thursday next at half past | 


twelve o’clock. 

The motion was agreed to; and the Senate sitting for the trial of 
the impeachment of W. W. Belknap adjourned until Thursday next 
at twelve o’clock and thirty minutes p. m. 


THURSDAY, May 4, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
time to which the Senate sitting for the trial of the impeachment had 
adjourned, 

The usual proclamation was made by the Sergeant-at-Arms. 


The respondent appeared with his counsel, Mr. Blair, Mr. Black, | 


and Mr. Carpenter. 

The managers of the impeachment on the part of the House of 
Representatives appeared in the seats provided for them. 

The PRESIDENT pro tempore. 
is a Senator present who has not beensworn. The Secretary will call 
the names of absentees who have not been sworn. 

The Chief Clerk called the names of the Senators who had not been 


heretofore sworn; and the President pro tempore administered the | 


oath to Senator JOHNSTON. 

The PRESIDENT pro tempore. The Secretary will give the usual 
notice to the House of Representatives. 
of Monday last will now be read. 


The Secretary read the journal of the proceedings of the Senate | 
sitting for the trial of the impeachmeut of W. W. Belknap of Mon- | 


day, May 1, 1876. 

The PRESIDENT pro tempore. 
with the trial. 
Senate. 

The Secretary read as follows: 


The Senate is now ready to proceed 


Ordered, That the Senate proceed first to hear and determine the question whether | 


W. W. Belknap, the respondent, is amenable to trial by impeachment for acts done 
as Secretary of War, notwithstanding his resignation of said office; and that the 


managers and counsel in such argument discuss the question whether the issues | 


of fact are material and whether the matters in support of the jurisdiction alleged 


by the House of Representatives in the pleadings subsequent to the articles of im- | 


peachment can be thus alleged if the same are not averred in said articles. 

Ordered, That the hearing proceed on the 4th of May, 1876, at twelve o'clock and 
thirty minutes p. m.; that the opening and close of the argument be given to the 
respondent; that three counsel and four managers may be heard in such order as 
may be agreed on between themselves ; and that such time be allowed for argu- 
ment as the managers and counsel may desire. 


The PRESIDENT pro tempore. Gentlemen of counsel will now pro- 
ceed with the opening of the argument. 


Mr. CARPENTER. Mr. President, in the present attitude of affairs, | 
1 wish to suggest to the court, (and I believe I shall not be opposed 


in the request by the managers, ) that if an adjournment of the Senate 
is to take place for a week, which adjournment will certainly come 


in the middle of the argument—for it is impossible to conclude it in | 


the remainder of this week and nobody expects that that can be done— 
I presume it will be more convenient for the counsel on both sides, 


Hitcheoek, | 


The Chair understands that there | 


The minutes of the trial-day | 


The Secretary will report the two orders made by the | 


-~ 
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| and I shonld snppose forthe court also, to let the argument come after 
that adjournment. That would give us a little additional time for 
preparation which on the part of the defendant we really need. Wo 
had all been so much occupied with other engagements that until 
Monday I| believe none of us had sat down to a preparation for the 
argument of this question. Its importance both to this case and to 
the public, if it is to stand as a ruling upon a great constitutional 
question, certainly demands that we should give it a more thorough 
preparation than we have been able to doin two or three days. Now, 
as there seems to be a probability at least that the Senate will adjourn, 
I submit to the court the propriety of our commencing the argument 
after the Senate resumes its session. 

Mr. Manager LORD. Mr. President and Senators, we prefer of 
course to go on with this argument if we can have a consecutive 
| hearing from day to day; but the case is somewhat different if the 
| argument is to be broken into by the adjournment of the Senate— 
and I confess it looks very much as though it would—because from 
my experience here on Saturdays and Mondays I do not think very 
much would be done on those days in the presence of the great cele- 
bration to which reference has been made. And therefore, on behalf 
of the managers, I say that unless it is certain that this court can sit 
from day to day until the arguments are all in, the managers prefer 
that there should be an adjournment. 
| Mr. CARPENTER. I ask for an order, Mr. President, to that effect 
that the further trial of the case be postponed to 

The PRESIDENT pro tempore. Will the counsel reduce his motion 
to writing? 

The motion was reduced to writing, and read by the Secretary, as 
follows: 


Ordered, That the further trial of this cause be postponed until Monday, the 15th 
of May. 


Mr. SHERMAN. Mr. President, I submit an order. 
The PRESIDENT pro tempore. The order submitted by the Sena- 
| tor from Ohio will be read. 
The Secretary read as follows: 
Ordered, That this court adjourn until Monday, May 15, at twelve o'clock and 
thirty minutes p. m., and that the argument of the question of jurisdiction he con 
| fined to eight hours on each side. 
The PRESIDENT pro tempore. 
posed by the Senator from Ohio, 
Mr. SARGENT. Is an amendment in order ? 
The PRESIDENT pro tempore. It is. 
Mr. SARGENT. I move to strike out the words of limitation. 
The PRESIDENT pro tempore. The Senator from California will 
reduce his amendment to writing. 
The amendment was reduced to writing and read, as follows: 
Strike out these words: “and that the argument of the question of jurisdiction 
be confined to eight hours on each side.” 
The PRESIDENT pro tempore. The first question will be on this 
amendment to the order proposed by the Senator from Ohio. 
The amendment was agreed to. 
The PRESIDENT pro tempore. The question recurs on the order of 
| the Senator from Ohio as amended. 
Mr. HOWE. Iask for the yeas and nays. 
The yeas and nays were ordered. 
The PRESIDENT pro tempore. The Secretary will report the order 
as amended. 
The Secretary read as follows: 
Ordered, That this court adjourn until Monday, May 15, at twelve o'clock and 
| thirty minutes p. m. 





The question is on the motion pro- 


The yeas and nays being taken, resulted—yeas 21, nays 40; as fol- 
lows: 


YEAS—Mesasrs. Anthony, Bogy, Burnside, Caperton, Clayton, Conover, Cooper, 
Davis, Dennis, Ferry, Goldthwaite, Hamlin, Howe, Johnston, Kelly, Mitchell, 
Morrill of Maine, Patterson, Randolph, Sargent, and Windom—21. 

NAYS—Measrs. Allison, Booth, Boutwell, Bruce, Cameron of Pennsylvania, Cam- 
cron of Wisconsin, Christiancy, Cockrell, Conkling, Dawes, Dorsey, Eaton, Ed- 
munds, Frelinghuysen, Hamilton, Hitchcock, Ingalls, Jones of Florida, Kernan, 
Key, Logen, MecCreery, MeDovald, McMillan, Maxey, Merrimon, Morrill of 
Vermont, Norwood, Oglesby, Paddock, Ransom, Robertson, Saulsbury, Sherman, 
Thurman, Wadleigh, Wallace, Whyte, Withers, and Wright—40. 

NOT VOTING—Messrs. Bayard, Cragin, English, Gordon, Harvey, Jones of 
Nevada, Morton, Sharon, Spencer, Stevenson, and West—11. 


The PRESIDENT pro tempore. The Senate declines to make the 
proposed order, Senators, the counsel on the part of the respondent 
submit for your decision a motion which will be read. 

The Secretary read as follows: 





—- That the further trial of this cause be postponed until Monday, the 15th 
| of May. 

Mr. THURMAN. After the amendments made to the former order 
that was offered, it was left precisely what this is. It is precisely the 
same proposition. 

The PRESIDENT pro tempore. It is not in the same language. 

Mr. THURMAN. It is the same in substance. 

The PRESIDENT pro tempore. One adjourns the trial and the other 
postpones the trial. 

Mr. BLACK. Mr. President and Senators, I am requested by the 
| counsel on both sides, by the managers and the counsel for the ac- 
| ensed, to say that if this continuance be granted we will acce% the 
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limitation all around, and I think that will bring the argument to a 


conclusion about as soon as it would come if a part of it were com- 
menced now. 

Mr. SHERMAN. Mr. President, I will then renew the motion as I 
originally submitted it. 

Mr. EDMUNDS. That is not in order. 

The PRESIDENT pro tempore. It is not in order, the Senate hav- 
ing declined to se order. 

Mr. SHERMAN. I can change it by a word. 

The PRESIDENT pro tempore. The Chair will entertain any mo- 
tion that is in order. 

Mr. SHERMAN. I will make the time nine hours. 

The PRESIDENT pro tempore. The Secretary will report the order 
as now proposed. 

The Secretary read as follows: 
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+ 
power of the government, whom it is necessary to bring to bay by the 
organized power of the people in their House of Commons. 
Impeachment as a mode of enforcing penal law stands on a differ- 
ent footing than the trial by jury, which is dear to the hearts of the 
English-speaking race, while the history of impeachment, associates 
| it with the terrors of bills of attainder, a kindred proceeding. It is 
| an invasion upon Magna Charta, which provides that no man shall be 
condemned save by the lawful judgment of his peers or according to 
the law of the land, and it was introduced into English practice long 
subsequent to the adoption of Magna Charta and issaid to have been 
| the growth of necessity to bring to justice great offenders who had 
| the power of the government in their hands. Blackstone, in the 
| fourth volume of his Commentaries, (by Chitty,) page 260, says: 
The high court of Parliament; which is the supreme court in the kingdom, not 


only for the making, but also for the execution of laws; by the trial of great and 
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Ordered, That this court adjourn until Monday, May 15; at twelve o'clock and | 
thirty minutes p. m.; and that the argument of the question of jurisdiction be con- | 


fined to nine hours on each side, to be divided between them as the managers and | 
counsel may agree. 


Mr. Manager LORD. 
Senate, as I tind that 1 was not entirely understood by all the man- 
ayers, that if we could be Certain of a consecutive hearing at this time 
the managers would prefer it; bat, not being certain of that, we an- 
thorized, in part at least, Mr. Black to make the suggestion he has 
made. 

The PRESIDENT pro tempore. The question is on the motion pro- 
posed by the Senator from Ohio as just read. 

Mr. SHERMAN. I call for the yeas and nays. 

The yeas and nays were ordered ; and being taken, resulted—yeas 
22, nays Sa; as follows: 

YEAS—Mesers. Bogy, Caperton, Clayton, Conover, Cooper, Davis, Dennis, Gold- 
thwaite, Hamlin, Howe, Kelly, Mitchell, Morrill of Maine, Patterson, Randolph, 
Ransom, Sargent, Sanlsbury, Sherman, Thurman, Whyte, and Windom—22. 

NAYS—Mesars. Allison, Booth, Boutwell, Bruce, Burnside, Cameron of Pennsy}- 
vania, Cameron of Wisconsin, Christiancy, Cockrell, Conkling, Dawes, Eaton, Ed- 
munds, Ferry, Frelinghuysen, Gordon, Hamilton, Hitchcock, Ingalls, Johnston, 
Jones of Florida, Kernan, Key, Logan, McCreery, McDonald, McMillan, Maxey, 


Merrimon, Morrill of Vermont, Norwood, Oglesby, Paddock, Robertson, Wadleigh, 
Wallace, Withers, and Wright—3s. 


NOT VOTING—Messrs. Anthony, Bayard, Cragin, Dorsey, English, Harvey, 
Jones of Nevada, Morton, Sharon, Spencer, Stevenson, and West—12. 

Mr. BLAIR. Mr. President—— 

The PRESIDENT pro tempore. 
tion, 

Mr. BLAIR. Mr. President and Senators, the first question before 
the court is whether a private citizen is subject to impeachment, 
either without regard to the time or manner of his leaving oflice or 


The Senate will please give atten- 


when he may have resigned to avoid impeachment upon an assurance | 


from the chairman of the prosecuting conimittee that he was in such 
case not to be prosecuted. The second question is whether all the 
allegations of fact which are necessary to maintain jurisdiction must 
be alleged in the articles, or whether they may be supplied in sub- 
sequent pleadings. 


These are the two questions which I understand are now to be dis- | 


cussed, 


Upon the first question I do not know how the managers are to 


maintain the jurisdiction of this court upon any other principle than | 


that which was asserted in the Blount case, which was that “ all per- 
sons are liable to impeachment” (Annals of Congress of 1797, volume 
2, page 2251,) because, as was alleged there, all persons are liable in 
England, the country from which we borrow the proceeding, and to 
whose laws and usages we must therefore look for the extent of its 
application. But as the court on that occasion overruled this doc- 
trine, and the decision has been acquiesced in for seventy-eight years, 
the managers ought not now to expect this court to overrule it. In 
that case it was pleaded “ that although the defendant was a Senator 
at the several periods in said articles of impeachment referred to, yet 
he is not now a Senator or officer of the United States.” And the 
court held this plea to be sufficient upon demurrer. This decision is 
as conclusive against the proposition maintained by the managers in 
this case as it was against that of the managers in Blount’s case. 
The fact that the defense rested in that case chiefly upon the ground 
that the defendant was not a Senator at the date of the several acts 
charged, a civil officer, does not make it less conclusive upon the 
point that impeachments lie only against civil officers, because the 
eflect of the decision is to declare that the fourth section of the second 
article detines the persons against whom it may be brought, and that 
section limits it to officers. 

The question thus adjudicated is not an open question, it having 
been decided that any person may not be impeached whether in or 
out of office, and hence we must look to the words of the Constitu- 
tion to ascertain who may be impeached. It is only those persons 


who are specially deseribed in the Constitution are subject to be im- 


peached, 

And if the court will consider the reasons upon which it acted in 
that instance it will be found that they are fully as applicable here. 
The proposition now maintained by the managers is repugnant to 
the policy of the English government; it is against the fundamental 
doctrines upon which our own Government was founded, and it is 
against the letter of the Constitution. All the best writers and the 
accepted authorities who speak of this proceeding in England say 
that its appropriate sphere 1s against great offenders, possessing the 


Mr. President, I should like to say to the | 


enormous offenders, whether lords or commoners, in the method of parliamentary 
impeachment. As for acts of Parliament to attaint particular persons of treason 
or felony, or to inflict pains and penalties, beyond or contrary to the common law, 
| to serve a special purpose, I speak not of them; being to all intents and purposes 
| new laws, made pro re nate, and by no means an execution of such as are already 

in being. But av impeachment before the Lords by the Commonsof Great Britain, 
in Parliament, is a prosecution of the already known and established law and has 
been frequently put in practice; being a presentment to the most high and supreme 
court of vriminal juriediction by the most solemn grand inquest of the whole king- 
dom. A commoner cannot, however, be impeached before the Lords for any capital 
| offense, but only for bigh misdemeanors; a peer may be impeached for any crime. 

And they usually (in case of an impeachment of a peer for treason) address the 
Crown to appoint a lord high steward for the greater dignity and regularity of their 
proceedings; which high steward was formerly elected by the peers themselves, 
thongh he was generally commissioned by the king; but it hath of late years been 
strenuously maintained, that the appointment of an high steward in such cases is 
not indispensably necessary, but that the house may proceed without one. The 
articles of impeachment are a kind of bills of indictment, found by the House of 
Commons and afterward tried by the Lords ; whoare in cases of misdemeanors con- 
sidcred not only as their own peers, but as the peersof the whole nation. ‘This isa 
custom derived to us from the constitution of the ancient Germans, who in their 
great councils sometimes tried capital accusations relating to the public: *‘licet epud 
| consilium accusare quoque et discrimen capitis intendere.’ And it hasa peculiar pro- 

priety in the English constitution; which has much improved upon the ancient 
rhodel imported hither from the continent. 

Now mark: 


For, though in general the union of the legislative and judicial powers ought to 
be more carefully avoided, yet it may happen that a subject, instructed with the ad- 
ministration of public affairs, may infringe the richts of the people, and be guilty 
of such crimes as the ordinary magis‘rate either dares not or cannot punish. 

To the same effect the court will tind the doctrine laid down by 
Wooddeson in his lecture upon parliamentary impeachment. In the 
edition in my hand, the law library edition, the marginal page is 335: 

It is certain— 





Says Wooddeson— 
that magistrates and officers intrusted with the administrotion of public affairs may 
abuse their delegated powers to the injury or ruin of the community, and atthe same 
| time in offenses not properly cognizable before the ordinary tribunals. The influence 
| of such delinquents, aud the nature of such offenses, may not unsuitably engage the 
| authority of the highest court, and the wisdom of thesagest assembly. The Com- 
| mons, therefore, as the grand inquest of the nation, become suitors for penal justice ; 
| and they cannot, consistently either with their own dignity or with safety to the 

accused, sue to any other court but that of those who share with them in the legis- 
lature. 

The author, after having explained thus the origin and nature and 
proper subjects of impeachment, goes on in the most pregnant lan- 
| guage to show how the proceeding has been abused to the oppression 
| of persons who had not the power which alone made it proper to have 
; them arraigned in such a tribunal, and how it has been abused to the 
oppression of private and innocent persons, to the ruin of their pri- 
vate fortune. In a note to this edition he says at marginal pages 
369-370 : 


It deserves consideration, whether the expenses of defendants in impeachments 
should not be the subject of legislative provision ; otherwise, it is in the power of 
the prevailing party to crush any obnoxious individual by a mere accusation. For 
the last century and a half private persons impeached by the Commons have either 
sunk under the unequal struggle with the guardians of the public purse or have 
been only preserved by large fortunes from absolute ruin. 


Now I ask this court do any of the considerations so forcibly put by 
these well-recognized writers on the English law apply to this defend- 
ant or to other persons in private station? Is there anything in his 

circumstances which makes it necessary that any offense which he may 
| have committed should be tried in this august tribunal, with all at- 
| tendant expenses, which, while absolutely ruinous, will yet be in- 

sufficient to enable him to cope with the overwhelming power brought 
to bear against him? Is he or any other private man in a condition 
to combat such a power on such aforum? Do any of the cirenm- 
stances so forcibly laid down by these authors as the only justification 
for the violation of Magna Charta exist here? Yon have before you 
a citizen without any of the attributes of power which alone, accord- 
| ing to the standard authors I have read, make such a proceeding 

proper under the English law. I therefore say that the proceeding is 
contrary tothe true spiritof the Englishconstitution. Having no writ- 
ten constitution, it is to their best writers we must turn to know what 

it is, and we find by those authors that according to English law, as 
it ought to be accepted and not as it has been abused, no private man 
ean be subjected to such an ordeal. 

There are great historic scenes in which impeachment has formed 
the background for the most illustrious characters. When Stafford, 
backed by royal authority, then held in awe by the people as divine, 
having trampled upon Lreland, had returned to England to become the 
king’s chief counsel in all his arbitrary measures, it needed the or- 
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ganized power in the Commons and the courage of John Pym to bring 
this proud and powerful nobleman to justice. The ordinary tribua- 
pals were at his command, and no man in England would have dared 
to accuse him before them. But when the great machinery of the 
House of Representatives is turned upon a mere private citizen in this 
country, it is application of a great power to an unworthy purpose, | 
and it is as derogatory to the dignity of the people as it is unjust to 
the rights of the citizen. 

If such a proceeding would be violative of the English constitu- 
tion as expounded by its accredited commentators, @ fortiori is it an 
infraction of the fundamental principles of ours. These govern- 
ments, which, — much in common, use a common, popular lan- 
guage and the same egal terms in the structure of their institutions, 
differ widely in their general character. The diverse theories upon 
which they are founded make practical divergences inevitable. In 
one the theory is that all power is derived from the king—the peo- 
ple have no rights except those granted by royal charter. Here the 
Government has no powers save those contained in its charter from 
the people. It is a government of limited powers; and, although 
terms are used in its charter which, like our mother tongue, have 
been borrowed from the mother-country, yet they are carefully lim- 
ited in their use in the grants made to the Government. It results 
from this general principle that, as the United States had no judi- 
cial power before the framing of its present Constitution, it has 
none now not specifically granted in the Constitution. All judicial 
power, civil and criminal, was formerly held by the States, and such 
judicial power as this Government now exercises is derived by ex- 
press grant in the Constitution itself; and it has been said by the 
courts again and again (beginning with the case of The United States 
vs. Worrall, 2 Dallas, 384, succeeded by The United States vs. Burr 
and The United States rs. Hudson and Goodwin, in 7 Cranch, 32, and 
the Ist of Kent, 331) that the courts of the United States have no 
common-law jurisdiction in criminal cases; and this is equally true 
of this as of other courts of the United States. The Supreme Court, 
in 7 Cranch, says: 

The courts of the United States can be vested with no power but what the power 
ceded to the General Government will authorize them to grant. 

And the court says in the conclusion of its opinion : 


Certain implied powers must result to our courts of justice from the nature of 
these institutions, but jurisdiction of crimes against the state is not one of them. 

Nor has jurisdiction ever been assumed by these courts in civil cases 
even, outside of the classes enumerated in the Constitution. This 
settles the principle upon which impeachment must be exercised. 
It is strictly contined to the cases expressly enumerated in the Con- 
stitution, as much so as any other court established by the Federal 
Constitution. 

And this brings me to the consideration of what are the cases 
enumerated by this Constitution as within the power of impeachment. 
There is no other enumeration except what is contained in the fourth 
section of the second article, as follows: 


The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or other 


high crimes and misdemeanors. 

The enumerated cases of persons, therefore, against whom this 
court can entertain articles of impeachment are, “the President, 
Vice-President, and all civil officers of the United States ;” not per- 
sons who have been President, Vice-President, or civil officers, but 
only — who can be at the time truly described as President, 
Vice-President, or as civil officers, and who can “be removed from 
office on impeachment and conviction of treason,” &c. “If there must 
be a judgment of removal,” says Story, “it would seem to follow that 
the party was still in office;” but it is not necessary to rely upon 
this inference, plain and necessary as it is, because the only persons 
specitied as subject to impeachment are officers, and it would be equally 
plain that only officers were amenable to impeachment if nothing 
was said in the section about removal and it were simply “that the 
President, Vice-President and all civil officers, shall be subject to im- 
peachment for, and conviction of, treason, bribery,” &c, because it is 
only by these descriptions as officers that they are made subject to im- 
peachment. Hence, the only question before the court is whether the 
term “ officer” can be applied to a person not at the time in the hold- 
ing of an office. 

And this has been the accepted construction. From the day when 
Blount was tried until now no attempt has been made to impeach a 
private citizen, and that not because there have not been plenty of 
proper subjects for impeachment if the law had authorized the pro- 
ceeding against ex-officers, Within a few years past it is notorious 
that a number of ofticers who were under investigation and who 
were threatened with impeachment resigned to avoid it, and the 
proceedings against them were abandoned. Several judges were 
among the number, al] whose names I do not now recall, and it is not 
necessary to do so, because the Senate knows to whom I refer, who re- 
signed their places and thereby arrested the proceedings. Soin New 
York, where the high court of impeachment is composed of the judges 
of the court of appeals and the senate, and the provisions of whose 
constitution, if not in identical words with those of the national Con- 
stitution, are substantially the same, an impeachment was dismissed 
against Judge Cardozo, within a few years, on the presentation of his 
resignation. The judiciary committee of the house of representa- 
tives of that State, composed of persons who will, I understand, be 
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recognized by some of the managers as among the ablest lawyers of 
that State, reported against the power of impeachment of any person 
not actually in office. The language of the resolution in Fullet’s case 
(the ease referred to) is: 


That no person can be impeached who was not at the time of the commission of 


| the alleged offense and at the time of the impeachment holding some office under 


the laws of the State. 


This resolution and the accompanying report form part of the re- 
port of the trial of George G. Barnard, page 152. 

I have examined all the constitutions of all the States with refer- 
ence to the provisions therein contained on the subject of impeach- 
ment. With two exceptions, they correspond in substance with the 
national Constitution; and I have not learned that any impeachments 
against ex-officers have taken place under those constitutions. 

Such a proceeding was not considered legal by the court of impeach- 
ment in New York, one of the great States, and whose judicial and 
legal talent will be recognized as among the foremost in this country. 
I am unable to state whether a different construction has been given 
to this provision in the other States ; but I have not heard of any case 
where any party has been prosecuted in any of those States where the 
language of their constitutions is similar to that here under consid- 
eration. There is 2 noticeable difference, however, in the constitu- 
tions of two of the States, the States of Vermont and Georgia, from 
the Constitution of the United States with regard to impeachment, 
and I beg leave to call the attention of the court to it. 

In that of Georgia, by the cleventh article and fourth section, it is 
provided that— 

The house of representatives has power to impeach all persons who have been 
or may be in office. 

This provision is contained in the first constitution of Georgia, 
which was nearly contemporaneously formed with that of the United 
States. 

By the Vermont constitution of 1793, part 2, section 24, it is pro- 
vided that— 


Every officer is liable to be impeached, either when in office or after his resigua- 
tion or removal, for maladministration. 

This language, oceurring in constitutions adopted nearly contem- 
poraneously with the Constitution of the United States, shows that 
the language under consideration was not deemed sufficient to em- 
brace persons who had been in office, and that in order to reach them 
it was deemed necessary to use other language. 

Mr. SARGENT. I should like to propound a question to the coun- 
sel, which I send to the Chair in writing. 

The PRESIDENT pro tempore. The question of the Senator from 
California will be read. 

‘The Secretary read as follows: 


Was the resolution referred to by counsel for respondent in Barnard’s case 
adopted ? 


Mr. BLAIR. It was adopted, I understand, by the house of rep- 
resentatives ; and the prosecution against Fuller was abandoned, as 
it certainly was in Cardozo’s case, wherein an impeachment like 
Barnard’s, which had been found and was actually pending before 
the senate, was dismissed by the senate when his resignation was 
presented. 

I wish to add, as matter of contemporaneous construttion also, the 
language of Luther Martin, who, it is known to the Senate, was a 
distinguished member of the convention which formed our Constitu- 
tion, and one of the ablest lawyers in our country. The language 
was used in the defense of Judge Chase, who was in office, and there- 
fore the construction which he gave was not necessary to his client. 
He said, after quoting this language of the Constitution : 


This clearly evinces that no persons but those whe hold offices were liable to 
impeachment. 


That language will be found in the Annals of Congress for 1805, 
page 431. 

I have examined every reference to the subject of impeachment 
found in Madison’s reports of the debate of the convention, and I 
have an abstract of the book so far as it bears upon the subject. 
There was considerable controversy in the convention as to the tribunal 
before which impeachments should be prosecuted, whether before 
the Senate or before the Supreme Court, or whether before a court 
composed of judges from the States. A variety of propositions of 
that kind were made. There were several plans for a constitution 
introduced, all save Patterson’s having provisions for the impeach- 
ment of the national officers or the Chief Executive. A series of res- 
olutions, which embodied provisions to the effect “that the Execu- 
tive shall be removable on impeachment and conviction for mal- 
practice or neglect of duty,” was reported by the committee of the 
whole house on the 20th of July, 1787. On that oecasion Messrs. 
Pinckney and Gouverneur Morris moved to strike out that part of the 
resolution in relation to the Executive, and upon that motion consid- 
erable debate occurred, which I will not trouble the Senate with 
reading, but will state the general purport. 

Messrs. Pinckney and Morris opposed impeachment altogether, upon 
the ground that with the short terms proposed it was unnecessary ; 
and that if impeachment was prosecuted, unless the Executive was 
not suspended from oflice pending it, the malpractice and misgovern- 
ment would go on; and if he was suspended, the effect would be the 
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same as if he was convicted. 
tive too much in the powel of Congress. 

Mr. Madison, Colonel Mason, Dr. Franklin, Mr. Davie, and other 
leading men in the convention insisted that impeachment was neces- 
sary for the protection ol the public interests. The debate proceeded 
thronghout upon the assumption that impeachment would be directed 
avainst no others than persons then actually holding executive power. 
Phere was no provision in the plan of Pinckney or in the plan of Pat- 


erson,. of New Jersey, which were referred to the committee of detail 


with the series of resolutions on which this debate occurred, provid- | 
ing forany judgment of disqualification ; the corivention had not that | 


subject before them; it was not a subject for their discussion or con- 
sideration, 
that none but officers would be amenable to impeachment. 
mittee on detail, to whom these resolations were referred, with the 
plans of Pinckney and Paterson, when they came to report on the 6th 


of August, added the article as an article providing for the punish- | 
ment of the accused which now stands in the Constitution, disquali- | 


In | 


fied him from holding office upon impeachment and conviction. 
no part of the debate, from the beginning to end, was that a subject 
And it has in fact no relation to the subject, which 
was simply whether the Executive should be removed by impeach- 
ment. It is but an addition to the judgment, which might or might 
not be added if impeachment should take place. 

The case of Blount, to which I have adverted, determined that the 
disqualification clause did not enlarge the category of persons subject 
to impeachment. 
could have that effect, the effect would be to subject anybody to im- 
pom hment, and the jurisdiction would be unlimited, which, as before 
said, the case of Blount and the whole philosophy of the Govern- 
ment negatives. 

I call the attention of the Senate to extracts from Judge Story’s 
Commentaries. In volume 1, section 803, Story says: 


of discussion 


It would seem to follow that the Senate on the conviction were bound in all 
cases to enter a judgment of removal from office, though it has a discretion as to 
inflicting the punishment of disqualification If, then, there must be a judgment 
of removal from ¢ if would seem to follow that the Constitution contemplated that 
the pe ¢ at the time of impeachment. Uf he was not, his offense 
was still liable to be tried and punished in the ordinary tribunals of justice, and it 
might be argued with some force that it would be a vain exercise of authority to 
try a delinquent for an impeachable offense when the most important object for 
which the remedy was given was no longer necessary orattainable. And although 
a judgment of disqualitication might still be pronounced, the language of the Con 
atiiation may doubt whether it can be pronounced without being 
coupled with a removal from office, There is also ae force in the remark that 
an impeachment is a proceeding purely of a political nature, It is not so much 
designed to punish an offender as to secure the State against gross official misde- 
menanors. It touches neither his person nor his property, but simply divests him 
of his political capaeity. 


hee 


rly was ati in of 


create some 


At section 790 he says: 


From this clause it appears that the remedy by impeachment is strictly confined 
to civil officers 


The effect would be to put the Execu- 


But it was assumed on all sides in the debate referred to | 


The com- | 


If the power given to adjudge disqualification | 


| machinery of oppression. 


moment, because it can only effect his disfranchisement. But the 
effect istodishonor him, and it issimply tyranny to put this man’s honor 
in peril by the application of that overwhelming force. The great 
authors of England, as well as the great commentator on our Consti- 
tution mentioned, ought only to be brought into action to arrest the 
wrong-doing of another power in the Government. The arena of 
impeachment is in fact a place in which a controversy takes place be- 
tween the high powers of the Government. The only theory upon 
which it can be justified is to enable the people, massed and organized 
in their representative houses, to assail their oppressors, armed with 
the power of the Executive and the patronage and prestige which 
that gives them. Do you seek to prostitute that power to the oppres- 
sion of a private individual, wasting his means by an action that, as 
this author says, has invariably ruined every private man who has 
been the subject of it in Great Britain. Is this a time, is this a coun- 
try, is this a place, which would tolerate such an abuse? If this be 
the case, who would be safe that ever held an office? The great offi- 
cers of this Government, the heads of Departments, are obliged to 
exercise their powers in a large degree by subordinates. If there is 
no limitation upon impeachment to persons holding office when a po- 
litical adversary is installed in power, he may assail any man whom 
it may be thought necessary to assail fgr party or personal cause. 
We know, and itis one of the saddest commentaries upon poor human 


| nature, that the subservient sycophant who basks in the smile of 


power is ever ready to prostrate himself before any other power which 
may succeed, and is ever ready to desert and betray the unsuccessful. 

iow eager are many who were obsequious enough to the defend- 
ant within the year now to rush forward to aid in his destruction! 
How they press forward to make their peace with his enemies now 
installed in office! How easy it would be for experts in the great 


| Departments to suppress part of the truth and discolor what may be 


preserved, so as to pervert an honorable act to the destruction of men 
who may have held positions in them. If this court is to be opened 
to the persecution and prosecution of private men, and party passion 
and personal hate are to be invited to set themselves here upon pri- 
vate men because they may have been obnoxious officers, we have not 
yet passed by the days of tyranny. Man’s nature has not changed. 
It is only by the limitations of constitutions and powers that a limit 
and a check can be put upon his malignant passions. If this Senate 
can be tempted to break down in moments like this the wise limita- 
tions which our great fathers put upon this sort of prosecution, they 
will have found an easy way to the oppression of the innocent by the 
hand of power. 

From the remarks to which I have called the attention of the Sen- 
ate it will be seen that a large body of the ablest men who sat in this 
convention were opposed to impeachment altogether, seeing in it a 
What did they suggest as a means and a 
suflicient means to meet the evil of abuse and corruption in office ? 
Short terms of office, in order to let the people pass upon these sup- 
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| poseddelinquents. That wasthe theory of Gouverneur Morris, Charles 
Pinckuey, and many other able men in the convention which formed 
the Constitution. Their hand is seen in the provisions which limit 
this prosecution to persons in office. It was intended to permit those 
who were not willing to stand the brunt of party excitement for the 
moment to retire and wait for more auspicious seasons to vindicate 
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That is the point I have been considering— 
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of the United States. including the President and Vice-President 
it differs materially trom the law and practice of Great Britain. 

all the King 
meut, 


otlenses, but 


In this respect 
In that kingdom 
impeachable in Parlia- 
though it is asserted that commoners cannot now be impeached for capital 
for misdemeanors only. Such kind of misdeeds, however, as pecu- 
liarly injure the commonwealth by the abuse of hich offices of trust are the most 


8 subjects, whether peers or commoners, we 
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yroper and have -been the most usual grounds for this kind of prosecution in Par- 
{ There seems a peculiar propriety, ina republican government at least, in con- 
fining the impeaching power to persons holding opice. In such a government all the 
citizens are equal and ought to have the same security of atrial by jury for all 
crimes and offenses laid to their charge when aot holding any oflicial character. 


Mr. CONKLING. From what do you read? 
Mr. BLAIR. Story’s Commentaries on the Constitution. 
Story further says: 


lament 


Judge 


lo subject them to impeachment would not only be extremely oppressive and ex- 
pensive, but would endanger their lives and liberties by exposing them against 
their wills to persecution for their conduct in exercising their political rights and 
privileges. Dear as the trial by jury justly is in civil cases, its value as a protec- 
tion against the resentment and violence of rulers and factions in criminal prosecu- 
tions makes itinestimable. It is there, and there only, theta citizen in the sympa- 
thy, the impartiality, the intelligence, and incorruptible integrity of his fellows 
impaneled to try the accusation may indulge a well-founded contidence to sustain 
and cheer him If he should choose to accept office, he would voluntarily incur all 
the additional responsibility growing outof it. If impeached for his conduct while 
in office, he could not justly complain, since he was oon in that predicament by 
his own choice; and in accepting office he submitted to all the consequences. In- 
deed, the moment it was decided that the jadgment upon impeachment should be 
limited to remeval and disqualitication from office, it followed as a natural result 
that it ought not te reach any but officers of the United States. It seems to have 
been the original object of the friends of the National Government to confine it to 
these limits; for in the original resolutions proposed to the convention and in all 
the subsequent proceedings the power was expressly limited to national officers. 


I call the attention of this court to this carefully weighed language 
of the most authoritative commentator upon our Constitution. I 
have already called attention to the proceedings in the convention 
upon which he comments, showing ~ioinhe that the framers of the 
Constitution never contemplated the prosecution of anybody not at 
the moment holding office. All the reasons upon Which the proceed- 
ing was supposed to be necessary were applicable only to a man 
who wielded at the moment the power of the Government, when 
only it was necessary to put in motion the great power of the peo- 
ple, as organized in the House of Representatives, to bring him to 
justice. It is a shocking abuse of power to direct so overwhelming 
a force agatnst a private man. It way be deemed by some of smal 


| The gap was purposely left open. 


themselves before the people. 

When Andrew Johnson was being pursued here and when articles 
were found against him it was not for any crime; it was because he 
honestly adhered to the law and the Constitution as delivered by the 
fathers of the Government. 

Suppose that he had chosen to retire and appeal to the people 
against the Senate and say, “I am adhering to the Constitution and 


| my habitual enemies are seeking to overthrow it, and desire to sac- 


ritice me because I oppose them ;” could the Senate have gone on 
and disqualified him from holding office and thus taken away his 
power of appeal to the people, and thus have frustrated the design of 
the framers of the Constitution that a man might retire when faction 
triumphed and appeal to the patriotism of the people. The views 
of constitutional power which he then adhered to are believed to be 
sound by a great portion of the people, (and yet they were regarded 
as sufficient to justify his impeachment by almost the requisite num- 
ber of Senators to convict and disqualify him.) I think it a fair con- 
struction of the Constitution that he might have resigned pending 
the impeachment, and thus have escaped liability to it, and been ip a 
condition to make an appeal to the people, which Pinckney and Mor- 
ris believed to be the safer tribunal, and hence the form of language 
adopted, and which admits of thisaction as not inadvertently adopted. 
We are not arguing now any- 
thing except in reply to what is asserted here as a reasoning. 

It is argued that if a resignation should be permitted under such 
circumstances the people would be defrauded out of their rights to 
have the offender disqualified. The argument is that as the party 
ought to escape, the law does not prevent it. But this does not follow. 
It might be the common case of a casus omissus. But I contend that it 
is not a casus omissus, and point to the debates to show that it was never 
contemplated that any but persons holding office should be impeached, 
and alse to show that, so far from being a fraud upon the jurisdiction 
of the Senate to resign pending an impeachment, those debates show 
that an influential part of the convention was opposed to impeach- 
ment altogether, and thought the better way was an appeal to the 





people by the accused party ; and it is, therefore, consistent with the 
views of allsides in the convention that a way of escape by resigna- 
tion should be left toan accused officer in order to enable him to have 
his day when a more auspicious period for a fair and just judgment 
could be had upon his case, while effecting the only object contem- 
plated, namely, the removal of the officer. Noevil or abuse can result 
from the resignation. It is @ purely imaginary ill which can arise 
from withholding the hand that would disfranchise a citizen and dis- 
able him from vindicating himself in a calmer moment. 

As Judge Story says, from beginning to end of the debates on the 
Constitution there was no proposition considered but one of removal, 
and when the resolutions reported by the committee of the whole and 
the plans of Pinckney and Patterson, neither of which contained any 
provision for disqualification, were on 20th of July sent to the com- 
mittee of detail, and that committee reported the disqualifying clause 
as the judgment to be rendered, they did not intend to disregard the 
known will of all sides of the house and report a provision inconsist- 
ent with theirdeclared wishes. The committee of detail knew that the 
convention did not contemplate any one not actually in office. Hence 
the disqualifying clause was not intended to give any such power. 
That was the limitation which the whole debate shows was in the mind 
of every member of the convention. Hence you are not now asked to 
contravene the ideas of the framers of the Constitution in dismissing 
this proceeding. 

I pass now to the second branch of the question presented by the 
order of the Senate, and that is on the materiality of the allegations 
of the second replication and of our rejoinder. We did not regard 
the replication as tendering a material issue, and for that reason we 
might, and perhaps onght to have, demurred; but having, as we 
believed, a conelusive answer to it in the rejoinder which we made, 
we chose that course, preferring that in this maneuvering for position— 
that is all it amounts to—our friends on the other side should not have 
the advantage of us. 

It needs no argument to show that if only persons holding office are 
amenable to impeachment it must be charged in the articles that they 
hold office ; and describing the defendant as “late Secretary of War” 
does not bring him within the description of persons given in the Con- 
stitution as amenable to impeachment. It would not be sufficient for 
them to have alleged that “the defendant does not now hold office, 
but was an officer at one time, and resigned in order to avoid impeach- 
ment.” That would not have been suflicient certainly, for, if so, an 
ordinary court of justice might entertain jurisdiction of a person who 
had not been served with process upon an allegation that the defend- 


tinently taken himself out of the jurisdiction of the court. There is 
no imaginable difference between the cases. We heard that they in- 
tended to impeach us, and, as the Constitution limited the prosecution 
to persons in office, we stepped over the line, just as a citizen of the 
United States who happens to be in New York, and learns that some- 
body there wants to serve him with a writ, betakes himself to New 
Jersey. 

Aman has aright to avoid law-suits. 
right, however innocent he might have been, to avoid the ruin which 
the law-books tell him attend invariably the prosecution of a private 
person by this overwhelming power. No sensible man, unless he bad 
ample means, would undertake a conflict of that sort if he could avoid 
it and character enough to stand before the country to justify his ac- 
tion. But the Supreme Court of the United States have settled again 


and again an analogous question, that a man residing in one State | 


may convey his property to persons outside of it to give a court juris- 
diction, provided he does it in good faith. That principle was decided 


Kernochen, 7 Howard, 198; Jones vs. Lee, 18 Howard, 76; Briggs vs. 
French, 2 Sumner, 252. 
The court also holds in those cases that a man may change his resi- 


dence from a State in order to assert his title to property within that | of Washington, in the District of Columbia, appoint said John 8S. Evans to main 


State in the Federal courts against persous holding it adversely, pro- | 


vided he changes his residence in good faith. Does anybody doubt 
that we resigned in good faith? Does anybody suppose or suspect 
that the defendant’s was a colorable resignation ; that he is to be re- 
stored to office when this prosecution ceases? Certainly not And 
therefore the case corresponds entirely in principle to the decision I 
have cited. If jurisdiction may be obtained by the voluntary act of 
a party done in good faith, no reason can be suggested why a jurisdic- 
tion may not be avoided by a voluntary act done also in good faith. 
We were inclined to demur to the original pleading, and the original 
pleading is defective in the point that I have already brought to the 
attention of the court in not describing this defendant as one subject 


to impeachment, and in describing him in fact as a person who is not | 
subject to impeachment, because it says that he was “ late Secretary | 


of War.” 
On the third question which is presented for consideration by the 
order of the Senate I think little need be said. 


not amendable. 
some accidental decision of a refusal of a court to allow an indictment 
to be amended. Indictments are quashed for defects which could be 
amended at any stage of a civil action as of course, and a new indict- 
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t y t : | to call your attention to the pleadings in this case. 
ant, hearing that it was intended to serve process upon him, had incon- 


The defendant here had a | 
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3 
ment must be found before further proceedings can be had. This, 
With the decision in the case of Barnard, at page 192, volume 1, that 
there could be no amendment of articles of impeachment, will dispose 
of the question suggested by the order of the Senate as to whether a 
necessary allegation not made in the articles could be supplied in the 
subsequent pleadings. 

Mr. EDMUNDS. I move that the Senate sitting for this trial take 
a recess for thirty minutes. 

The motion was not agreed to. 

Mr. WHYTE. I move that the Senate sitting as a court take a 
recess for tifteen minutes. 

The motion was agreed to; and (at two o’clock and thirty-five min- 
utes p. m.) the Senate sitting for the trial of the impeachment took a 
recess for fifteen minutes. 

The PRESIDENT pro tempore (at two o’clock and fifty minutes p.m.) 
resumed the chair. 

Mr. SARGENT. 
rum present. 

The PRESIDENT pro tempore. The call will proceed. 

The Secretary called the roll, and 53 Senators were found to be 
present. 

The PRESIDENT pro tempore. The managers on the part of the 
House of Representatives will now proceed with the argument. Sen- 
ators will please give their attention. 

Mr. Manager LORD. Mr. President and Senators, if I had any per- 
sonal desire in the matter of postponement beyond the wish that this 
argument should not be divided in twain, it was that the managers 
might have some more time to condense their positions and authori- 
ties; but, as it is, I shall be compelled to read more from books than 
I otherwise should. In the first place I desire to call the attention 
of this court to some of the positions taken by the learned counsel 
who has just addressed you. First, as to the Cardozo case, I think 
altogether too much weight has been given to it. It occurred in the 
State in which I reside; and I think that the Senators from that 
State will concur with me when 1 say that the report of the judi- 
ciary committee in the assembly of that State was not regarded as at 
all conclusive upon the question of jurisdiction, 

Then, again, the counsel called your attention to various authori- 
ties or suggestions that an impeachment of a citizen or the impeach- 
ment in fact of any person might prove ruinous to that person. I 
fail to see what that has to do with the question of the jurisdiction 
of this Senate, and, therefore, I proceed in the line of my argument 
Before that, how- 
ever, as the counsel on the other side did not state precisely the ques- 
tions before this court, as I have understood them, I crave leave to 
refer to the order under which this argument is proceeding: 

Ordered, That four-managers on the part of the House of Representatives may 
be allowed to submit arguments upon the question whether the respondent is amen 
able to trial by impeachment for acts done as Secretary of War, notwithstanding 
his resignation of said oflice, and whether the issues of the fact presented in the 
pleadings are material, and also whether the matters in support ot the jurisdiction 
alleged by the House of Representatives in the pleadings subsequent to the articles 
of impeachment can be thus alleged if the same are not averred in said articles. 

For the proper consideration of these questions it is expedient that 
at this stage of the case I call your attention precisely to what the 
issues are. I do not intend to read the pleadings in full, but only 
such parts of them as may be necessary for the understanding of this 
point. Article 1 presents as follows: 

That William W. Belknap, while he was in office as Secretary of War of the 
United States of America, to wit, on the sth day of October, 1870, had the power 
and authority, under the laws of the United States, as Secretary of War as afore- 
said, to appoint a person to maintain a trading establishment at Fort, Sill, a mili- 


I move a call of the Senate, as there is not a quo- 


in the case of McDonald vs. Smalley, 1 Peters, 120 l Smitl | tary post of the United States; that said Belknap, as Secretary of War as afore- 
> Case ; aie "8. 8 é ey, eters, 1L2U; aiso Smith rs. 


ssid, on the day and year aforesaid, promised to appoint one Caleb P. Marsh to 
maintain said trading establishment at said military post. 
* * ‘ e ‘ * * 

That thereafter, to wit, on the 10th day of October, 1870, said Belknap, as Se cre- 
tary of War aforesaid, did, at the instance and request of said Marsh, at the city 


tain said trading establisliment at Fort Sill, the military post aforesaid, and in con 
sideration of said appointment of said Evans, so made by him as Secretary of War 
as aforesaid, the said Belknap did, on or about the 2d day of November, 1870, un 
lawfully and corruptly receive from said Caleb P. Marsh the sum of $1,500, and that 
at divers times thereafter, to wit, on or about the 17th day of January, 1871, and 
at or about the end of each three months during the term of one whole year, the 
said William W. Belknap, while still in office as Seeretary of War as aforesaid, did 
unlawfully receive from said Caleb P. Marsh like sums of $1,500 in consideration 
of the appointment of the said John S. Evans by him, the said Belknap, as Secre- 
tary of War as aforesaid, and in consideration of his permitting said Evans to con- 
tinue to maintain the said trading establishment at said military post during that 
time. 

Then in article 3: 

Yet the said Belknap, well knowing these facts, and having the power toremove 
said Evans from said position at any time and to appoint some other person to 
maintain said trading establishment, but criminally disregarding his duty as Sec- 
retary of War and basely prostituting his high office to his lust for es gain, 
did unlawfully and corruptly continue said Evans in said position and permit him 


| to maintain said establishment at said military post during all of said time, to the 
They cannot amend | 
their articles by a new assignment in a replication. Nobody ever | 
heard of an amendment of an indictment; and I may add that the | 
court in the case of Barnard held that articles of impeachment were | 
I could, by looking over the books, perhaps find | 


great injury and damage of the officers and soldiers of the Army of the United 
States stationed at said post, as well as of emigrants, freighters, and other citizens 
of the United States, against public policy, and to the great disgrace and detriment 
of the public service 

Whereby the said William W. Belknap was, as Secretary of War as aforesaid, 
guilty of high crimes and misdemeanors in office. 


The defendant in this case answered to these articles: 


And the said William W. Belknap, &c., says, that before and at the time when 
the said House of Representatives ordered and directed that be, the said Belknap, 
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of i d Belkuap 


nor hath he 


vainst him, the sa 
of Representatives, he, the said Belknap 
an officer of the United States 


ch chment were ex sited and presented a 
by the said House 


since been, nor 


was not 


is he now 


The House of Representatives duly adopted and filed a general and 
special rep] A part of the latter is as follows: 

The House of Representatives of the United States say that the said William 
W. Belknap, after the coi sion of each one of the acts alleged in the said arti 
such officer, as alleged in said articles, until and in 
and until the House of Representatives 


ication 


of March, A. D. 1#7¢ 


les ws aml continaed to be 
the dada 
rm 


< 
< 
t proper cor 
wh otheer in regard t« 


the matters and things set forth as official misconduct 


said articles, and the said commitiee was considering the 
House of Representatives — the same, the said Belknap being at 


of the evidence taken and of such pro- 


in tl 
make to the 
the time aware of such investigauion anc 
posed report 

And the Llouse of Representatives further say that, while its said committee was 
and preparing its said report to the House of Representatives reeom 
mending the impeachment of the said William W. Belknap for the matters and 
things set forth in the said articles, the said William W. Belknap, with fall knowl 
edge thereof, resigned his position as such officer on the said 2d day of March, A. 
1). 1876, with intent to evade the proceedings of impeachment against him 
the Llouse of Representatives resolved to impeach the said William W. Belknap 
for said matters as in said articles set forth on said 2d day of March, A. D. 1876. 


considering 


To this re pli ation the defendant rejoins, among other things, that 
the 


Chairman of said committee then declared to said Belknap that he, said CLyMEr, 
in the said House 
Marsh, for the impeachment of bim, said Belkuap, unless the said Belkvap should 
resign his position as Secretary of War before noon of the next day, to wit, March 
the 2d, A. D. 1876; and, said Belknap regarding this statement of said CLYMER, 
chairman as as an intimation that he, said Belknap, could, by thus re 
signing, avoid the affliction inseparable from a protracted trial in a forum which 
would atiract the 
ing himself of the defense disclosed iu said statement itself which would cast blame 
upon sail other ‘ie rsons, he yielded to the suggestion made by said CLymEk, chair 
man as aforesaic 


iforesaid 


There is a joinder in demurrer and a surrejoinder by the House of 
Representatives, a portion of which surrejoinder [ will read: 

And the said House of Representatives, as to the first and second subdivisions of 
the rejoinder to the second replication of the House of Representatives to the — 
of the defendant to the said articles of impeachment, wherein the said defendant 
demands trial according to law, the said House of Representatives, in behalf of 
themselves and all the people of the United States, do the like. 

Now, I call the attention of this court to the fact that in regard to 
two of the allegations made in the second replication by the House 
the defendant tendered issues and the House of Representatives 
joined in such issues, and I shall argue to this court and produce au- 
thorities presently to show that the defendant, having thus tendered 
issues joined in by the House, he cannot go behind them, and cannot 
question the right of this tribunal to hear and determine the matters 
thus brought before it. 

Then there ave four special rejoinders which the defendant made. 
One of them I have read to this court. In regard to each of the other 
three not read, the House of Representatives tendered an issue to be 
tried by this court; and what does the defendant do? Does he say 
that these matters are improperly before this court ? Does he say that 
any injury will result to him in having these facts fully and fairly and 
truthfully investigated by this tribunal? Not atall. So far from it, 
with great formality he tenders a similiter in the following words : 

And the said Belknap, as to the surrejoinders of said House of Representatives 
to the third, fourth, fifth, and sixth rejoinders of the said Belknap to the second 
replication of said Louse of Representatives above pleaded, whereof said House 
of Representatives have demanded trial, the said Belknap doth the like. 


We say that they are estopped upon every principle known to legal | 
proceedings, known to the trial of cases in court, from attempting 


now to evade these issues. It was very proper on the part of this 
tribunal to raise this question, if it saw fit; but I apprehend, when 
the authorities are reviewed upon this point, it will be seen that it 
was too late for anybody to raise this question. 
tion involving the jurisdiction of this court may be raised at any 
time ; but on questions which do not involve its jarisdiction, but only 
facts pertaining thereto, no matter in what form of pleading these 
facts get before it, it is too late, when both parties have so tendered 
issues to be tried by this tribunal, for the defendant or for any mem- 
ber of this court to prevent such trial; and this I shall show abun- 
dantly by the authorities. If otherwise this tribunal, the most angust 
in the land, supposed above all others capable of reaching to the 
direct truth regardless of forms and ceremonies, has not the power of 
a court of a justice of the peace; for I affirm that on the other side 
not one authority can be found, in the whole range of authorities, 
showing that when issues are joined on questions of fact before the 
most inferior court it has not the power to try and determine them; 
and therefore the question amounts to this: Has this tribunal less 
authority than the most inferior court in the United States, or in any 
other land ? 

The first authority I introduce upon this point affirms this doctrine, 
that the plaintiff in his replication may introduce new matter to for- 
tify his declaration. Now what is the question before this court? The 
very resolution gives us the victory in this regard; it assumes that 
such facts are in aid of a pertinent question before this court in sup- 
port of its jurisdiction. I admit we could allege no new offense in 
this way; we could tender no new or distinct issue upon the merits 
as to the crime or misdemeanor which this defendant committed ; 
but the question which he raises is a dilatory one, it is not one relating 
at all to his guilt or his innocence. It is a question of jurisdiction. 


And | 


of Representatives, upon the statement of said | 


greatest degree of public attention and the humiliation of avail- | 
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| ; : " ‘ . 
should be impeached at the bar of the Senate, and at the time when the said arti- | He raises that question and affirms certain facts relating thereto; and 


we, in aid of that jurisdiction, bring in certain other facts relating 
thereto. This is the true statement of the case; we did what we 
have done in aid of the jurisdiction, and this the pleader may always 
do. 

It was decided in Hallett vs. Slidell, 11 Johnson’s Reports, page 55, 
and has been in other cases, that— 

A plaintiff in his replication may introduce new matter to explain and fortify 


his declaration. 


ittee, had completed its investigation of his ofticial conduct | 


report it should | 


ing with the facts and questions of this case. 





I choose to read this to the court from the case in order that noth- 
ing may be taken upon what I have said, because while of course I 
intend to state things correctly, yet one nay be mistaken in attempt- 
ing to state the precise language from a book : 

A plaintiff in his replication may introduce new matter to explain and fortify his 
declaration; and where such new matter is introduced, he may conclude with a 
verification. (11 Johnson's Reports, page 55, supra.) 

I also call the attention of the court to Gould’s Pleadings, chapter 
3, section 170, page 142. This relates to a point which the counsel 
suggested, and that is that in these pleadings we use the term “ late 
Secretary of War.” I shall show presently in this argument that this 
is utterly immaterial in any view of the case. We had the right to 
state the precise fact, and if it appears, as I think it most abundantly 
will, that the law takes no notice of fractions of a day and that by 
well-settled principles and a long and unbroken series of decisions 
he should have resigned the day before he was impeached in order to 
escape the penalty of his crime, yet I want to show to this court at 
the outset that the word “late” makes no possible difference in deal- 
It is but surplusage, 
though perhaps in one. view a proper allegation. If mere surplusage, 
this is the law: 

Surplusage, by which is meant matter that is altogether superfluousand useless, 
does not in general vitiate the pleadings, even in point of form, the maxim being 
utile per inutile non vitiatur. (Gould's Pleadings, chapter 3, section 170.) 


It has been decided in Shook vs, Fulton, 4 Cowen’s Reports, page 


| 424, that where two pleas were pleaded, neither of which was a de- 


| yet if the plaintiff replied it cured the difficulty. 


fense standing alone, though both joined together would be a defense, 
What was the sit- 
uation in that case, decided in the supreme court of the State of New 
York under the old régime? As the pleas put in separately did not 
amount to adefense, the plaintiff could have demurred or could have 
made a motion to strike out, and yet instead of this he joined issue and 
cured the difficulty. When I show to this court, as I shall presently, 
that on account of its high position and of the magnitude of the 


| questions which it has to decide, the ordinary rules of pleading do not 


Of course any ques- | 





control it, then do not these cases from the common-law courts show 
that this question of the form of pleading facts is one of no conse- 
quence in this tribunal, having nothing to do with the question of 
jurisdiction or with the real merits of the case? 

The defendant in this case saw fit to raise the question of jurisdic- 
tion, a jurisdiction which would be assumed, because this court, by 
the Constitution of the land, is the court for the trial of impeach- 
ments; and therefore we were not compelled to allege in the articles 
that it had jurisdiction. It would have been entirely surplusage, 
at least entirely unnecessary, to doso; and when the defendant steps 
in and says this court has no jurisdiction on account of some fact per- 
sonal to himself or otherwise, we have the right to do as we did do in 
our second replication, state facts in aid of the jurisdiction, which 
would be assumed, as before stated, until called in question. 

On the question of pleadings in this court I call attention in the 
first place to Rawle on the Constitution, page 205, and the chapter on 
impeachments, in which he says: 

Articles of impeachment need not be drawn up with the precision and strictness 
of indictments. They must, however, be distinct and intelligible. No one is bound 
to answer to a charge so obscure and ambiguous that it cannot be understood. Ad- 
ditional articles may be exhibited perhaps at any stage of the prosecution, certainly 
before the defendant has put in his answer or plea, 

Now you will see, Senators, one reason why I read the pleadings in 
this case. Is there anything in these pleadings that is not distinct 
and intelligible? Is there anything so obscure and ambiguous that 
the defendant and his learned counsel did not understand the allega- 
tions? Could the English language more correctly charge the brib- 
ery and crimes which this man, if these articles are true, has commit- 
ted, than has been done in these articles? And are not all the facts, 
whether in the articles or in the replication or in the surrejoinder, 
distinctly and fairly before this tribunal? And is this tribunal, in 
the presence of this nation and of the world, to refuse to decide these 
facts on the ground that the pleadings are not formal, when all of the 
parties are before it and have voluntarily waived all technical ob- 
jections which might have been taken before joining issue ? 

Is this the tribunal to shelter itself behind such a technicality? I 
apprehend not. 

I call attention next to 1 Story’s Commentaries on the Constitu- 
tion, § 808: 

§ 808. The articles thus exhibited need not, and indeed do not, pursue the strict 
form and accuracy of an indictment. They are sometimes quite general ‘in the 
form of the allegation; but always contain, or ought to contain, so much certainty 
as to enable the party to put himself upon the proper defense, and also, in case of 
an acquittal, to avail himself of it as a bar to another impeachment. Additional 
articles may be exhibited perhaps at any stage of the prosecution. 

In regard to the question of additional articles, I will say there 
never have been articles of impeachment drawn, so far as I have 
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been able to discover—and I presume the researches of the counsel] 
on the other side has resulted in the same conclusion—withont the res- 
ervation of the right to present such further articles as the House of 
Commons or the House of Representatives might see fit to present. 
] assume, therefore, in this case that it will be held by the Senate that 
unquestionably we might have presented further articles; and there- 
fore, even if we had stated another offense, the matter would—if is- 
sue had been taken—have been before this court. If we had charged 
upon him a violation of duty in regard to some other post-tradership, 
if we had charged in the replication any other high crime or misde- 
meanor, and he, instead of objecting, had joined issue, that question 
would be fairly before this court, just as much as though presented 
by additional articles. But we are not in this position, and need not 
go to this length, because, I repeat, our position is that, he having 
challenged the jurisdiction of this court, we had the right to state 
any fact in aid of that jurisdiction. This principle is as old as the 
common law. It is not a departure ; it is not a new assignment, as 
the learned counsel suggested; it has no relation to a departure ; it 
has no relation to a new assignment. It is simply the statement of 
facts, which could always have been stated in all the ages of the 
common liw, in aid of a fact alleged in the original articles, and 
which the other side disputes. 

Mr. MITCHELL. Mr. President, I should like to make an inquiry 
of the manager which I send to the Chair. 

The PRESIDENT pro tempore. The Senator from Oregon propounds 
an inquiry which will be read. 

The Chief Clerk read as follows: 

Does the doctrine of the law that the plaintiff may introduce new 
matter to explain and fortify the position taken in the declaration 
apply in criminal cases ? 

Mr. Manager LORD. It applies in cases of irmpeachment. 
partly a civil and partly a criminal proceeding. In all the modes of 
procedure, this is a civil proceeding. In regard to the attitude of the 
defendant and the punishment to be pronounced upon him, it may be 
called acriminal proceeding; and perhaps I concede too much in say- 
ing this, because some writers have gone so far as to affirm that in 
no sense is the removal and disqualification directed and allowed by 
the Constitution a punishment ; they say these sentences simply pro- 
tect the people against themselves and against a bad and corrupt 
officer after he is impeached ; the Constitution thrusts such a one out 
of his oflice upon his conviction; and when he has been guilty of 
crimes and misdemeanors which show that he is polluted, that he is 
intrinsically dishonest, the Constitution permits the Senate to say 
that he shall be forever disqualified. Therefore we might say that 
this is not a criminal proceeding either in the sense of trial or of pun- 
ishment; but inasmuch as replications and rejoinders and surrejoin- 
ders are allowed, so far it is a civil proceeding. Who ever heard of 
a replication or a rejoinder or a surrejoinder or a similiter under an 
indictment? Therefore we are not to be brought within that narrow 
range; no legal right is to be crushed out of this case ; the defendant 
is not to be permitted to escape because in some of its analogies this 
may be regarded as a criminal proceeding. I affirm in regard to the 
pleadings that in all respects it is a civil proceeding, and more than 
that, that there is far more latitude, as I shall presently show, in this 
court than there is in any lower court in regard to pleading. 

I call the attention of the court now to the report of a committee 
of the British House of Commons, a learned and intelligent commit- 
tee, a committee which has made a report that will go down with the 
ages, and I apprehend be received as the law on this subject so long 
as civilization exists. I call attention to Burke’s Works, seventh vol- 
ume, page 490, where the committee consider the “rules of pleading in 
courts of impeachment.” I never have heard yet of any rule as to 
pleadings in a criminal court besides the indictment and the plea. 
Sometimes a defendant puts in what we call a special plea. If a ques- 
tion of jurisdiction is raised, it is usually raised ore tenus. But what 
are the rules of pleading in this court? Such committee say: 

Your committee do not find that any rules of pleading, as observed in the in- 
ferior courts, have ever obtained in the proceedings of the high court of Parliament, 
in & cause or matter in which the whole procedure has been within their original 
jurisdiction. Nor does your commitiee find that any demurrer or exception as of 
false or erroneous pleading hath been ever admitted to any impeachment in Par- 
liament as not coming within the form of the pleading. 

The members of this court know the distinguished character of Mr. 
Walpole not only as a lawyer, but as a statesman. 

Mr. Walpole said— 

Page 497— 

“ Those learned gentlemen (Lord Wintoun's counsel) seem to forget in what court 
they are. They have taken up so mach of your lordships’ time in quoting of au- 
thorities and using arguments to show your lordships what would quash an indict 


mneut in the courts below, that they seem to forget they are now in a court of Par- 
liament, and on an impeachment of the Commons of Great Britain.” 


And page 501— 


This is 


A great writer on the criminal law, Justice Foster, in one of his discourses, fully 
recognizes those principles for which your managers have contended, and which 
have, to this time, been uniformly observed in Parliament. In a very elaborate 
reasoning on the case of a trial in Parliament (the trial of those who had mur- 
“ered Edward the II) he observes this: “ It is well known that in parliamentary 
ae of this kind, it is, and ever was, sufficient that matters appear with 
proper light and certainly toa common understanding, without that minute ex- 
actness which is required in criminal proceedings in Westminster Hall. In these 
cases the rule has always been um et vulgus.” 
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We say, therefore, if the articles are defective and the second repli- 
cation not of strict right, all is cured by rejoinder, surrejoinder, and 
similiter. And in regard to the main question presented by the second 
replication—not the most conclusive question perhaps, but it may be 
called the main question of the second replication—namely, whether 
this defendant has the right to evade the Constitution and defeat its 
operations by his own will, he confesses and avoids. He admits on 
the record that he resigned for the purpose of evading this impeach- 
ment. It is true he says he was not guilty, and resigued for other pur- 
poses; but that is utterly immaterial to this question, because he does 
admit, I repeat, that he resigned for the purpose of defeating this 
impeachment. 

I will not stop, Senators, to answer the suggestion of counsel, that 
the chairman of that committee had the right, in behalf of this nation, 
and in behalf of the House of Representatives of the United States of 
America, to make a contract with the defendant that if he would get 
out of the office of Secretary of War before a certain hour he should 
not be impeached for these high crimes and misdemeanors, which, if 
these articles are true, had polluted him for years, and made him of 
all men that have ever appeared in a court of impeachment the most 
unfit to hold civil office. I deny such aright. I am astonished that 
counsel of respectability and of high standing should stand in this 
court and assume for a moment that tie chairman of a committee had 
a right to make any such infamous contract; but that is one of the 
issues. I was surprised the more to hear it stated here, because it is 
one of the issues. The allegation of such agreement we absolutely 
deny; we deny that any such contract was made. By our surrejoinder 
we tender an issue upon that question, and it is accepted by the other 
side by filing their similiter. 

Reference has been made also to the fact that the Constitution 
leaves the defendant subject to an indictment, and that an indictment 
may be found against him. The two proceedings, Senators, are en- 
tirely and absolutely distinct. One has nothing to do with the other, 
for the statute to which the counsel veferred (section 1781 of the Re- 
vised Statutes) does not pretend tochange the law or rules of impeach- 
ment. 

Now I wish to call the attention of this tribunal to another con- 
sideration ; and that is that on this question you are not to give the 
defendant the benefit of any of those rules which are provided for 
criminal cases. Assuming, forthe sake of the argument, that he is 
accused as a criminal and that this proceeding is a criminal proceed- 
ing, sothat when we get to the merits he may say that he is entitled 
to the presumption of innocence, that he is entitled to be defended by 
counsel—and certainly he has illustrious counsel—that he would be 
entitled to the right of challenge if before a jury, and is entitled to 
confront the witnesses; assuming that this was an indictment and 
he was before one of the courts of the land and should stand up and 
claim all these privileges, they of course would be given to him, and 
we do not care about challenging them here. For the sake of the ar- 
gument, we admit that here upon the merits he has all these privileges, 
so far as applicable in this court. What I say is that on this ques 
tion of jurisdiction he has no such privilege ; on the contrary, he has 
not as many privileges, as the authorities will show, as he would have 
in a civil action. 

This is not one of the questions over which the law watches with 
such jealousy to guard the rights of a defendant. So long as it is 
true that no case of fact can be made, no evidence can be offered un- 
der which speculation may not peer; so long as it is true that some- 
times innocent men suffer; so long as that maxim exists in our law that 
it is better that ninety-nine guilty men go free than that one innocent 
man suffer, the common law will allow a person accused of crime the 
presumption and privileges we have referred to. But what have these 
questions to do with a mere abstract question of law? ‘The question 
now presented to you has nothing to do with his guilt or innocence ; 
it has nothing to do with his imprisonment; it has nothing todo with 
apy question personal to himself. It is purely a legal one, and must 
be considered precisely as though it arose in a civil action, oxcepting 
as before suggested that he has not all the privileges in this regard 
that he would have in a civil action. When a defendant in a crimi- 
nal action raises a dilatory plea it does not receive the consideration 
which it does in a civil action. 

What is the object in pleading in criminal actions? Allow me to 
call the attention of the court to 2 Archbold’s Criminal Practice and 
Pleadings, sixth edition, volume 2, page 206: 

The object of pleading, whether in civil or criminal actions, is to inform the 
parties of the facts alleged by each against the other with such c!carness and dis 
tinctness as to enable them to maeers for the trial of disputed facts or for the ap- 
plication of the law to those which are admitted. In its application to criminal 
cases, it is a statement of a crime imputed to the prisoner with such a a liy 
of circumstances only as will enable him to understand the charge and prepare for 


his defense, and as will authorize the court to give the appropriate judgment upon 
conviction, 


At common law a defendant in a criminal action was not allowed 
to plead in abatement as in civil action, (1 Archbold, page 110; Bar- 
ber’s Criminal Law, page 343,) and cannot tender a bill of exceptions. 
(Garbett’s Criminal Law, volume 2, page 521.) Therefore you see, 
Senators, that while the law has always been watchful to protect life 
and liberty, intending that no innocent man should be falsely accused 
of crime, yet in regard to the surroundings of the case, in regard to 
the mere question of pleadings, he has certainly had no more priv'- 
lege and certuinly has now no more privilege than in a civil action. 
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Bishop on Criminal Procedure, volume 1, page 324, says : 

extreme kind of certainty, called certainty to a certain intent in every par 

t vis any matter not entering 
to defeat the pending proceeding 
wnded on the very just ground that 
nto bis conduct in distinction 
stand very technically erect 


tribunals when a party ple 
me bul merely 
a kind of certainty is dem 


to ward off ry 


elf upon the merits shall himself 


Allow me to call attention for a moment to an authority introduced 
the other day by the learned counsel for the defendant, from Cush- 
ing’s Parliamentary Law, in which it appears that Mr. Burke was 
called to account for stating certain things against the defendant, 
Warren Hastings, not charged in the articless of impeachment. 
haidly know why this was introduced, it is so utterly different from 
this ¢ In that case, without any allegation in the articles, with- 
out any allegation in the replication, without any issue joined upon 
any fact, Mr. Burke saw fit in his philippic to arraign the defendant 
for crimes not charged ; and this the House of Commons said he had no 
right to do. Ihave sufticiently said in this case that the matters we 
propose to try are all in the pleadings. 

One branch of this argument on our part will be very brief. The 
learned counsel, Mr. Blair, suggested that we should be driven to the 
position of asserting that a citizen who had never held office was im- 
Weclaim nosuch thing. Weclaim first, and admit, that 
the authorities have settled that a mere citizen cannot be impeached ; | 
and if the authorities had not settled it, the Constitution, not by ex- 
press words but by its intent, does exclude the idea of impeachment | 
as against a mere private citizen, 

But at this point I may as well inquire whether the Constitution, 

regard to a civil officer, is a mere rope of sand? If we find by the | 
intention of the Constitution that a man cannot be impeached while 
a mere citizen; if that is its obvious intent, notwithstanding the 
generality of the language, why then may we not, by applying the 
same rule as to its intent, show that the Constitution never intended 
that any person, when his sin finds him out, shall be permitted to | 
abnegate or defeat that Constitution in this regard ? 

Phere such is the judgment of the law, such was the 
judgment of the common law, such is the judgment of the Constitu- | 
tion—there are cases where a man has shown such depravity that he 
ought to be disqualified for all the days of his life. Now, shall this 
provision of the Constitution, Senators, be defeated by the will of the 
criminal? It is answered that here is a statute which provides that 
if found guilty he shall be disqualified. That statute certainly is a 
mere “rope of sand.” The whole disqualification can be removed by 
the pardon of the President, (but you will recollect that the President 
cannot pardon in a case of intpeachment,) or the Legislature may re- 
peal the law under which he was convicted and restore him to citi- 
zenship. ‘Therefore, if it is true that sometimes the people need pro- 
tection against themselves; if it be true that a far-sighted and ambi- 
tious man may, years after his crimes have been committed, ride into 
power on some wave of fanaticism or corruption; if this be true, so 
that the Constitution wisely provided that a man thus guilty of dis- | 
qualifying crimes should forever be disqualified, then ought we to be 
asked to fall back on a statute which may be at any time repealed or 
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First clause, section 2, article 2. 

The President, Vice-President and all civil officers of the United States, shall be 
removed from oftice on impeachment for, and conviction of, treason, bribery, orother 
high crimes and misdemeamors. 


» 


Section 4, article 2. 

The trial of all crimes, except in cases of impeachment, shall be by jury. 

Lust clause of section 2, article 3. 

Let me call your attention, Mr. President and Senators, particularly 
to this point. What is there in all these provisions that limits the 
power of impeachment? If we adopted in regard thereto by these 
provisions the rules of the comjnon law, why is not the common law 
in force in regard to impeachment? Not by reason of any of these 
words that I have read to you, not becanse the Constitution says that 
the punishment shall not go beyond removal from oflice and disquali- 
fication, for its object was to prevent attainder and confiscation; 
and when it says that the punishment shall, at least in the case of 
one in office, extend to removal from office, it does not say but that 
any inferior sentence may be pronounced. Therefore, so far as the 
clauses read are concerned, when you put them in connection and 


| consider them, you will find that there is nothing to prevent the 
| House of Representatives of the United States exercising the right 


to impeach the citizen as fully as can the House of Commons of Great 
Britain. But why do we say that no mere citizen can be impeached f 
Simply because of the obvious seope of the Constitution, because we 


| find another provision which guarantees to every citizen the right of 


trial by jury, which cannot be taken from him except by express en- 


| actment ; because we find provisions which guarantee to the States 
| the rights which they have not conferred and confine the United 


States to the rights which are conferred; and therefore when we take 
into view the whole scope and intent of the Constitution we find 


| that impeachment was only intended for a public officer, either while in 


office or after he has left office, for offenses committed while in oflice. 
I may say in passing, if the court please, that while in my view of 
the Constitution if the defendant here should be convicted, an infe- 


| rior sentence, like that of censure, might be pronounced, yet I appre- 


hend no such question will arise in this case, because, if it be true, as 
charged in the articles, that he is guilty of this long series of criminal 
transactions, if he has thus polluted his honor and his hands with 
bribes during these long years, then, as before suggested, if a case can 
be conceived in which disqualification was demanded it is th.s case. 
Therefore, we claim that the limitation of the Constitution is not as 
to time ; it simply relates toa class of persons ; and the word “ officer” 
is nsed as descriptive precisely as it is used in the very statute to 
which the counsel referred. If it be true because the word “ office” 
or “officer” is used in the Constitution, without saying anything 
about a person after he is ont of office, that the defendant is not im- 
peachable, then he cannot be indicted, because the statute relating 
to his indictment simply speaks of him as an officer. 

What is the real intent and meaning of the word “ officer” in the Con- 
stitution? It is but a general description. An officer in one sense 
never loses his office. He gets his title and he wears it forever, and 
an officer is under this liability for life; if he once takes oflice under 


sae tees ow 


StS els 


: vn ‘ the United States, if while in office and as an officer he commits acts 
the force of which the President may at any time remove by a par- | which demand impeachment, he may be impeached even down to the 
don! : ; : | time to which the learned counsel, Mr. Carpenter, so eloquently re- 

Lut there are high crimes and misdemeanors not punishable by | ferred the other day—down to the time that he takes his departure 
statute or any law, and I will call the attention of the Senate fora from this life. 7 


moment to the remarks in this regard of one of the counsel in the It is supposed by many that becanse an officer must be removed, no 


Blount case, I read from page 2316 of the Annals of Congress, Fifth | judgment can be pronounced without prdnouncing the judgment of 


es 


Congress, volume removal. This it seems to me is a very great error. If he is in office, 


of course under the Constitution he must be removed ; but if out of 
office, the sentence of disqualification or some inferior sentence may 
be passed npon him, for the obvious reason that the sentence is di- 
visible. This was distinctly held in the Barnard case, to which refer- 
ence has been made. In that case the court proceeded unanimously 
to vote that he should be removed from office ; but when the question 
came up on the other point, shall he be disqualified ? several mem- 
bers of the court voted in the negative. 

I do not see, then, any possible view in which there is difficulty ; and 
the learned counsel on the other side will not be able to create any 
difficulty excepting under the claim that a person in office, having so 
conducted himself as to be worthy of impeachment, finding that it is 
impossible to escape the facts or pervert them, may, I repeat, defeat 
the Constitution for the purpose of preventing his punishment. 

It is said that under the parliamentary law this House could not 
pronounce judgment until the House of Representatives demanded 
that such judgment be pronounced. Suppose that Mr. Belknap in 
this case had not resigned; suppose he had made up his mind that he 
would not confess this sin, that he would not attempt to evade im- 

I'he Senate shall have the sole power to try all impeachments. When sitting for | peachment, but that he would prove the real facts in the case as le 
that purpose they shall be on oath or affirmation. When the President of the United | ajjeges them—and certaiuly if they are true they are susceptible of 
States is tried the Chief Justice shall preside; and no person shall be convicted ae : fe $ # «tan tig he Vi 
without the concurrence of two-thirds of the members present proof, even though you assume that he cannot be sworn as a withess, 

judgment in eases of impeachment shall not extend farther than to removal from | or that his wife cannot be sworn; yet if she had this large fund of 
pftice and disqualitication te hold and enjoy any office of honor, trust, or profit un- | which he supposed he was receiving the interest, in some way this 
der the I nite d States; but the party convic ted shall nev ertheless be liable and sub- fact could be proved, brought to the attention of the Senate—suppose 
ject to indictment, trial, jadgment, and punishment, according to law. he had seen fit to take that course, and stood up and said, “1 am in- 

nocent; I demand a trial on the merits;” and suppose that he had 
been convicted, and this House was waiting for the demand of the 
other House to haye judgment pronounced upon him; or suppose that 
this learned tribunal bad retired or cleared these galleries for the 


It seems to me— 
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Says the learned counsel— 





that the power of impeachment has two objects: First, to remove persons whose | 
misconduct may have rendered them unworthy of retaining their offices and, sec- | 
to punish those offenses of a mere political nature, which, though not sus 
ceptible of that exact definition whereby they might be brought within the sphere 
of ordinary trifunals, are yet very dangerous to the public. 


onal 


AP, 


Now, that this matter may be fully before the Senate, I desire to 
call attention to all the provisions of the Constitution relating to im- 
peachment, for the purpose of showing beyond all reasonable doubt— 
though we are not driven to that point here—that it was the inten- 
tion of the convention which framed the Constitation and the inten- 
tion of the States in adopting it to allow a person to be impeached 
who had held office after he should have gone out of office. I have 
carefully copied word for word in their order all the provisions of the 
Constitution relating to impeachment. 

lirst, the House of Representatives “shall have the sole power of 
impeachment.” The last clause of section 2, article 1. 


San 
A om eae ahh i ae 


a 


ee ENC 


Last two clauses of section 3, article 1. 
rhe President— 





Shall have power to grant reprieves and pardons for offenses against the United 
States, except in cases of impeachment 
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purpose of ascertaining what judgment ought to be pronounced; if 
the logic of the other side is true, after such conviction, by an ar- 
rangement with the President, he could resign his office and have the 
resignation accepted, and defeat the judgment. It comes to this. To 
this conclusion you must come, if you come to the conclusion that the 
Constitution intended that no officer should be impeached after he 
bad retired from the office. 

But we have authority upon this point. Of course the nearer we 
come to the age of the Constitution the more we can gather from men 
who aided in the work of the Constitution or men who were their con- 
temporaries, a8 to the real intent of the instrament. Rawle, a cele- 
brated lawyer of Pennsylvania, known to some of the counsel, the 
author of a work upon the Constitution, the compiler of five volumes 
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ward Shelley covenanted to suffer a recovery on the 9th of October, the first day of 
the term; he died between five and six in the morning: afterward on the same 
day the recovery passed with a voucher over, and immediately after judgment 
given an habere facias scisinam was awarded. The Lord Chancellor and all the 
jadges of England held that the recovery was well suffered, though the death took 
place before the court sat,“ because the record is to be understood of the whole 
day, and relates without division to the first instant of tne day.” And, although 
the court will inquire at what time a party does an act, as filing a bill, or deliver- 
ing his declaration, and for that purpose will take notice of the usual hours for sit 


| ting, (see 2 Levinz pa re 141, 176; Buller’s Nisi Prius. page 137,) it is otherwise 


of reports, and I believe of some nineteen more in connection with | 


Mr. Sergeant, says, and I call the particular attention of Senators to 
this: 

From the reasons already given it is obvious that the only persons liable to im- 
peachment are those who are or have been in public office All executive and 
judicial officers, from the President downward, from the judges of the Supreme 

‘ 


‘Court to those of the most inferior tribunals, are included in this description.— 
Rawle on the Constitution, page 203. 


I also call the attention of the court to the langnage of Alexander 
Hamilton, in the Federalist, which, although not quite as conclusive, is 
nearly as much so as that which I have just read. I call attention to 
pages 300 and 301, No. 65, where Hamilton says: 


A well-constituted court for the trial of impeachments is an object not more to 
be desired than difficult to be obtained in a government wholly elective. 


* « * . * * * 


The delicacy and magnitude of a trust which so deeply concerns the political 


reputation and existence of every man engaged in the administration of public af- | 


fairs speak for themselves. 
* 7 * . * * * 


What, it may be asked, is the true spirit of the institution itself? Is it not de- 
signed as a method of national inquest into the conductof public men! If this be 
the design of it, who can so properly be the inquisitors for the nation as the rep- 


resentatives of the nation themselves? 

When Alexander Hamilton, that logician and scholar, that man 
who always measured his words so well, spoke of impeachment as to 
public men, what was in his mind? Did he imagine simply that 
oflicers actually in office could only be impeached? I apprehend 
not. I apprehend the learned counsel, Judge Black, who answers in 
the affirmative, has not ceased to be a public man because he is out 


kind as among the public men of this country. Alexander Hamilton 
was not a loose writer in a matter of this kind, in a matter where he 
bent every endeavor of his intellect to speak accurately and con- 
cisely. He was not a man who would speak of public men when he 
meant only a person holding office. 

This claim is not a singular one, if the court please. If a person 
has usurped an office and a quo warranto is issued against him and he 
resigns, still the quo warranto proceedings may go on to judgment, 
notwithstanding his resignation. For authority I refer to King vs. 
Warlow, 2 Maule and Selwyn, 75; and King vs. Payne, 2 Chitty, 
King’s bench, 367. 

This, if the court please, is all that I have deomed necessary to say 
on the question of impeachment generally. 

I now propose to call the attention of the court to the other ques- 
tions of this case referred to in the order of the Senate. The first 
question of the second replication is: “Can the defendant escape by 
dividing the day into fractions?’ This question is also presented by 
the articles and plea. The allegation on page 5is not denied. There- 
fore, as I propose to show this court by an unbroken series of decis- 


with regard to a judicial proceeding rhis distinction is pointed out in Lord 
Porchester’s case by Lord Mansfield, and recognized by Buller, J., in Pugh vs 


Robinson. 

I next call the attention of the court to the case of the Queen rs. 
The Inhabitants of St. Mary, 1 Ellis and Blackburn, page 816. In 
reading these cases I wish again to’remind the court that on this 
question the law is to be held precisely as though the action was 
civil; that no intendment whatever is to be held in favor of the de- 
fendant; and that if there was a judicial proceeding in his case, 
occurring on the same day that he performed the personal act of re- 
signing, the judgment reaches back of it, and he was properly im- 
peached : 

A building was let, at £30 per annum, to C by a written agreement stating that 
C had taken it “from the 30th day of September, 1850 ‘the tenancy is for one 
year, commencing on the 30th day of September instant,” (1950.) C entered at 


noon on 30th September, 1850, and quitted at four in the afternoon of 29th Septem 
ber, 1851 


Held, that C gained a settlement by renting and occupying a tenement “ for the 
term of one whole year at least,” within statute 1, William 1V, chapter 18, section 1, 


Let me call the attention of the court more particularly to what 
this case is. Here was a statute which provided that before a person 
could obtain a residence in any particular place he must have occu- 
pied a tenement there “ for the term of one whole year at least.” He 
took a lease for a year, which ended on the 29th day of September, 
1850, and quit the premises at four o’clock in the afternoon of the 
29th of September. On page 827, Lord Campbell, chief justice, says: 

Iam glad that we have decided é@ases, on an act of Parliament similar to that be 
fore us, in favor of the only view which is consistent with common sense. Any 
one, talking of these facts in ordinary language, would say that the pauper occu 
pied fora year. I would abstain from so holding if any recognized rule or direct 
decision militated against it; but really law and sense coneur. The geueral rule is 
that the law does not regard fractions of a day. 


I next call attention to a case directly in point as to the effect of a 


| judicial act, in Wright rs. Mills, Hurlstone and Norman, 490-493. I 
of office. He is enrolled to-day in the common judgment of man- | 


will read the syllabus in order to get the facts before the court, and 
then I will read what the court says: 

Judicial proceedings are to be considered as taking place at the earliest period of 
the day on which they are done. Therefore, where judgment was signed at the 
opening of the oflice at its usual hour, cleven a.m , and the defendant died at half 
past nine a.m. on the same morning: Held that ths judgment was regular. 

At page 490 the court say : 


Pollock, C. B.—We are all of opinion that this rule must be made absolute. The 


principal authority on the subject is the case in the exchequer chamber of Ed 


| that purpose will ascertain the hour at which the courts were sitting, &« 


wards vs. Reginam— 

Which case I have already read. 

It was there expressly stated that the court will inquire at what time a party 
does a particular act, for instance, filing a bill or delivering a declaration ; and for 


; but the 
court lays down this rule: * It is otherwise with regard to a judicial proceeding 


| And Shelley's case is there cited, where a recovery suffered on the first day of term 


ions that the law does not permit a day to be divided into fractions | 


in such a case as this, and if it be true that the defendant was Secre- 
tary of War on the 2d of March, on any part of that day, and there- 
fore impeachable, then that question, perhaps, can be argued inde- 
pendent of this replication. I propose, now, to argue the question 
under the second replication. The autherities will bear upon both 
the plea and replication. First, I say a judicial act dates from the 
earliest minute of the day in which it is done. I call the attention 
of the court to 3 Douglas, page 273, the case of Lord Porchester vs. 
Petrie, because it is one of the earliest cases, though not as decisive 
upon the point as some others to which I shall presently make refer- 
ence, 


_ The reporter adMfs, he heard that it was adjudged that the plaintiff had the better 
right, because he claimed to be in under a judgment, and all the term is only one 
day in law. In that case the attempt was to make » fraction of a day, and the de- 
fendant pleaded that his statute was before the judgment, but the court would not 


allow it. 
_ Therefore, under the common law, such was the weight given to a 
Judgment that where a statute was passed on the same day and before 
the jadgment the judgment related back and defeated the statute. 

a next call the attention of the court to Edwards va. Reginam, 9 
Exchequer, 631, 632. This is a decision by Coleridge, justice : 

The doctrine that judicial acts are to be taken always to date from the earliest min- 


ute of the day in which they are done stands upon ancient and clear authority, and 
upon this doctrine alone the present judgment may well be sustained. The Crown not 


was held good, although the party had died that morning before the court sat. I 
consider that case of Edwards vs. Reginam as an undoubted authority, to which 
we ought to conform, Now, it appears to me that signing judgment is a judicial 
preceeding, and consequently to be considered aa havingtaken place at the earlieat 
yeriod of the day when it is done, and therefore not invalidated by what occurred 
in the present instance, 


In Blydenburgh vs, Cotheal, 4 Comstock’s New York reports, page 


| 418, the court held— 


being bound by the provisions of the statute of frauds respecting writs of execution, | 


or by the statates of bankrupts, the writ of extent, like any other judicial writ of exe- 
cution atcommon law, takes effect upon the day of its teste, and is in operation for the 
Wholeot the day, from the earliest to the latest minute, without any division. This 
isa general rule, quite apert from ell considerations of prerogative, and was recog- 


Fractions of a day are not in general regarded, except for the parpose of pre- 
venting injustice. 


Therefore, an appeal perfected before the jadgment-roll is filed, but on the samo 
day, is regular 

Bronson, chief justice, says: 

As a general rule the court does not inquire into the fractions of a day, except 
for the purpose of guarding against injustice. (Small v«. McChesney, 3 Cowen, 


page 19; Clute vs, Clate, 3 Denio, page 263.) We think that a suflicient answer to 
this motion. 


In the case of Small rs, McChesney, 3 Cowen, the supreme court of 
the State held in these words: 


The whole proceeding is on the same day, which the law will not divide into 
fractions unless this be necessary for the purpose of guarding against injustice 


In Jones vs, Porter, 6 Howard’s New York Reports, page 236, the 
court held in these words: 


This rule will be adhered to in considering a jurisdictional question— 


And held the question of jurisdiction involved in the case of Blyden- 
burgh vs. Cotheal, 4 New York, page 418. It only remains to show 
that which I need not perhaps take any time to show, that the im- 
peachment by the House of Representatives was a judicial act. 

In 2 Wooddeson’s Lectures, the House is called in this regard “ the 
grand inquest of the nation.” 

I refer also to Tomlin’s Law Dictionary, title, “‘ Impeachment :” 


An impeachment before the Lords by the Commons of Great Britain in Parlia 
ment is a prosecution of known and established law, and hath been frequently put 


in practice, being a presentment to the most high and supreme court of criminal 


nized and acted on in the much-considered and celebrated case of Shelley. There Ed- | jurisdiction by the most solemn grand inquest of the whole kingdom. 
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| 
And then, to define particularly an inquest, I call the attention of 
the court to the same volume, under the title “ Inquest :” 
rhe term 


civil ore 


inquest ia need to signify the persons to whom the trial of any question, 


imina!, is committed 


I also call the attention of the court to 1 Bouvier’s Law Dictionary, 
page 715: 
Ixqu eee 


pose 


cated anu 


The 


is called an inquest 


judicial inquiry itself, by a jury summoned for the pur 


The tinding of such men, upon an investigation, is also 


nquvest, or an inquisition 


rhe next question presented by their replication is, Did the impeach- 
ment relate back to the inception of the proceedings by an authorized | 
committee of the House? Whether the committee was authorized or 
not isa question of fact. Therefore the comments of the learned coun- 
sel relating thereto were not inorder, because it isaftirmed on the part of 
the House of Representatives that this committee had authority. If it 


should appear that the committee had no authority, then another prin- | 


ciple would be invoked, and thatis the principleof adoption. Butitis 
not necessary to disenss that now, because, for the purposes of this ar- 
gument, the authority is conceded. Inregard tothe principle of rela- 
tion itis this: that the House of Representatives before thisresignation 
having instituted proceedings against Mr. Belknap for the purpose of | 
investigating these crimes and tor the purpose of impeaching the de- 

fendant, when the impeachment was made it related back to the orig- | 
inal proceeding which was instituted, as is confessed, before this res- 

ignation. 
be preferred, and to this the other acts have relation, 
chester vs. Petrie, 3 Douglas, 273, it is said as follows: 
In Miller re 


cause 


In Lord Por- 


Bradley the defendant moved to have the execution set aside, be- 
the judgment on which it was taken out was not really a judgment till the 
morrow of the Holy Trinity, and so was not sufficient to warrant the issuing of the 
exceution; but the court said that it was a judgment of the first day of the term in 
which it was obtained, by relation. 

In Wright vs. Mills, 4 Hurlstone and Norman, 493, 494, the court say : 


it is clear that this judgment would have been good at common law, for it would 
have related back to the tirst day of the term. 

In Viner’s Abridgment, volume 1, title “ Relation,” pages 229-293, 
the following authorities are found, and as two of these authorities 
relate to the criminal law, I have thought they might throw light 
upon this case. 

I read at page 229; 

Where the teste of the writ of appeal of death is within the year, and the return 


and the demise of the king is after the year, there by re-attachment the year shall 
be saved by relation to the original. 


Many of this court remember that this writ of appeal of death was 


issued at the instance of a private suitor for the purpose of trying | 


the question whether some relative of his had been murdered by the 
person against whom the writ was issued; and ordinarily such per- 
son had the right of “ wager of battle.” The writ must be returnable 
within one year, and yet in the case cited here, although the year had 
elapsed, by issuing a re-attachment it was said that the original pro- 
ceedings were saved by relation. 

Again, at page 290; 

Where there are divers acts concurrent to make a conveyance, estate, or other 


thing, the original act shall be preferred, and to this the other act shall have rela- 
tion 


At page 293: 

A constable took a man who struck another, and after suffered him to go; and 
after, the party struck died of the blow. 
have relation to the striking in respect of him who struck; ex prima causa oritur 
satan but shall not have such relation in respect of the constable who suffered 
the escape 

As the law then stood, the person being out of custody, it was nec- 
essary to connect him with the original transaction by relation. The 
constable was not connected, because he was innocent of the original 
wrong. I refer alsoto Ashford rs. Thornton, Barnewall & Alderson, 
105, 923; Jackson vs. McCall, 3 Cowen, 80; Jackson rs. Bull, 1 John- 
son, 9%. T will read a part of the note to this last case, 1 Johnson, 90: 

Relation is a fletion of law, resorted to for the promotion of justice and the law- 
frl intentions of parties, by giving effect to instruments, which without it would 
be invalid 

* * * Where there are divers acts concurrent to makea conveyance, estate, or 
o thing, the original act shall be preferred, and to this the other act shall have 

elation 

This last case, it is true, refers particularly to a conveyance, but it 
does not alter the principle, for the court will see that through every 
form of civil and also criminal proceedings from that based upon 
the appeal of death to the case of the assault and subsequent death, it 
has been held that where the ¢ are several acts concurring to an end 
all the subsequent acts relate back to the original act. This rule is 
never changed or varied excepting to prevent injustice. In this case | 
we claim that the House of Representatives, having obtained juris- 
diction of the subject-matter by instituting these proceedings against 
the defendant, he could no more defeat them by resigning midway 
than he could defeat the Constitution itself.. When the House of | 
Representatives by its solemn act impeached him of high crimes and 
misdemeanors, that was a judjcia) act, the highest judicial act that 
ean be performed in this nation save one, and that is the act to be 
performed by this tribunal when jt pronounces “ guilty” or “ not | 
guilty” upon the proofs before it, 

Therefore, we say the defendant in this ease should not be allowed 


his dilatory plea, because these proceedings had been instituted | 


When divers acts concur to a result, the original act is to | 


| mankind will see it. 
| these counsel, when they disrobe themselves of their duty to their 


| on the 7th of July, 1797. 


This escape is not felony, and yet it shall | 


| 2278. 
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against him long before he had resigned his office, long before he had 
attempted to escape the penalty due to his crime by this resignation. 
This impeachment is in furtherance of justice, not in furtherance of 
injustice. It is due to the defendant; it is due to the dead whom he 
claims to represent; itis due to all the associations that surround him 
if he is an innocent man that he establish his innocence in this tribu- 
nal. Theretore to hold jurisdiction in this case, to give him the op- 
portunity to establish bis innocence, or the House of Representatives 
to establish his guilt, is in fartherance of justice. To deny jurisdic- 
tion under these circumstances would be in furtherance of injustice. 

In this case before the court the doctrine of relation prevents in- 
justice, for it changes no rule of evidence, and does not affect the 
merits. 

It only remains for me to call the attention of the Senate to one 


| question, and that is, Can the defendant evade impeachment by res- 


ignation? That this was his object is confessed. That has already 


| appeared by the sixth subdivision which has been read, and it pre- 


sents the questions: Can he thus defeat the object of the Constitu- 
tion? Can he thus take advantage of his own wrong ? 

But the learned counsel on the other side, who addressed the court 
on this point, assume that this is a very simple thing; that because 
a man has the right to change his residence by crossing a State line, 
or a right under certain circumstances to convey his property, there- 
fore he has the right, when confronted with his crime, when the 
Constitution pronounces against him the decree of disqualification, 
when good morals, when the judgment of mankind, when justice to 
the country demand that that judgment of disqualification shall be 
prononuneed, to defeat the Constitution and prevent the just retribu- 
tion dne to hiscrimes. I apprehend if the learned connsel cannot see 
the difference in their zeal for their client, that the common sense of 
I think that the well-known common sense of 


client, will enable them to see the wide and marked distinction be- 
tween the crossing of a State line and this act by which their client 
seeks to evade the judgment of the law. 

But we have some authorities on this point to which I wish to call 
the particular attention of thistribunal. The learned counsel on the 
other side has aided me. He has introduced the authorities. I propose 
to show on this point, by the judgment of men who helped make the 
Constitution, by men who lived in the day when it was perhaps more 
thoroughly understood as to its intents than now, that we are right 
in this position and that the defendant cannot evade the judgment 
of the law by his voluntary resignation. The counsel in the Blount 
case conceded that a person could not evade the judgment of the law 
by a voluntary resignation and stood up before this tribunal and 
said: “We will never be found alleging that a man can escape the 
penalty due his crime, or evade the Constitution by a voluntary resig- 
nation.” 

Allow me briefly to call the attention of the court to the circum- 


| stances of the Blount case before I read from the arguments of the 


counsel. Mr. Blount was impeached by the House of Representatives 
He was expelled the next day by the Sen- 
ate. Articles of impeachment were presented the next year, some 
seven months thereafter, namely, on the 7th of February, 1798. Mr. 
Bayard, one of the managers, page 2262, says: 

It is also alleged in the plea that the party impeached is not now a Senator. 


It is 
enough that he was a Senator at the time the articles were preferred. 


Allow me to say here in passing that it will be seen from the posi- 
tion which this gentleman took that it made no difference about 
Blount having been a Senator when the articles were preferred. Mr. 
Bayard says further: 


If the impeachment were regalar and maintainable, when preferred, I appre- 
hend no subsequent event, grounded on the willful act, or caused by the delin- 
quency of the party, can vitiate or obstruct the proceeding. Otherwise the party, 
by resignation or the commission of some offense which merited and oceasioued his 
expulsion, might secure his impunity. This is against one of the sagest maxims of 


| the law, which does not allow a man to derive a benefit from his own wrong. 


More significant still, I read from the remarks of Mr. Dallas, page 
Mr. Dallas was one of the counsel for Senator Blount— 


The articles of impeachment - 
He says— 
do not charge William Blount with any crime or misdemeanor committed in the 


| execution of his office with any act which might not have been committed by any 


other citizen as well as a Senator; that there was room for argument whether an 
officer could be impeached after he was out of office ; not by a voluntary resigua- 
tion to evade prosecution, but by an adversary expulsion. 

What does this learned counsel, Mr. Dallas, say? He says there is 
room for argument as to whether a man can be impeached after he 


| has been expelled from office, but he affirms that there is no room for 


argument against his liability for impeachment after a voluntary 
resignation to evade prosecution. 

Mr. Jared Ingersoll was one of the persons who signed the Consti- 
tution, a Representative from the State of Pennsylvania, a person 
who helped make that Constitution, a lawyer of transcendent abili- 
ties, a person who measured his words well, as you may see by refer- 
ence to his argument. What does he say upon this point on page 
2294? He says: 


It is among the leas objections of the cause that the defendant is now out of otlice 
not by resignation. 
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I call the attention of Senators particularly to these words: 

I certainly shall never contend that an officer may first commit an offense, and 
afterward avoid punishment by resigning his office. 

Then he adds— 

But the defendant has been expelled. 

Mr. Ingersoll then makes this argument : 


Can he be removed at one trial and disqualified at another for the same offense? 
Is it not the form, rather than the substance of a trial? Do the Senate come, as 
Lord Mansfield says a jury ought, like blank paper, without a previous impression 
upon their minds Would not error in the first sentence naturally be productive 
of error in the second instance 
of a former decision would be apt to prevent the influence o 


any new lights brought 
forward upon a second trial? 


This last argument of Mr. Ingersoll had such weight upon the 
minds of some of the annotators that they affirmed that jurisdiction 
was denied on the ground of Mr. Blount’s expulsion. That I do not 
understand to be the ground. I understand that jurisdiction was 
declined because a Senator is not a civil officer within the meaning 
of the Constitution. Mr. Ingersoll argues that even if he were a 
civil ofticer within the meaning of the Constitution he had been sum- 
marily tried by the Senate and expelled, and the Senate having pro- 


nounced one judgment upon him could not pronounce a further judg- | 


ment of disqualification at a different time. 
If the court please, farther authorities showing that no superstruct- 


ure can be built on the ground of evasion or frand and that a person | 


intending to defeat the law cannot do it by his own evasive act need 
not be quoted in this tribunal. 


I have said all that I deem necessary in opening this case. I have 


endeavored to bring before this tribunal fairly and truthfully our | 
legal positions, and I think, and so the managers think, and so does | 


the House think that the defendant is impeachable notwithstanding 
he has resigned his office. 

We aflirm that there is nowhere in the Constitution any inhibition 
against his impeachment. On the other hand, the whole intent and 
scope of the Constitution point toward his impeachment. The Con- 
stitution nowhere says that he must be impeached while in office. 
Senators will recollect that in one of the authorities introduced by the 
counsel, [Mr. Blair,] Story on the Constitution, the very words are 
used, “ while in office.” The Constitution does not say that he must 
be impeached “while in office,” but it describes him as an officer and 
allows hjs impeachment down to the day of his death for any act com- 
mitted @ him while in office. Of course, the good sense of the House 


Is there not reason to pone the strong bias | 


| 


The PRESIDENT pro tempore. The question is on the motion pro- 
posed by the Senator from Kansas that the Senate sitting for this trial 


| take a recess until half past seven o'clock. 


Mr. ANTHONY. I hope we shall not take a recess. I do not care 


| how long we sit, but I think we had better not go down street and 
| come back again this evening. 





of Representatives would prevent an impeachment after a long lapse | 


of years, unless for an imminent reason. This question, Senators, 
must be left to the discretion of the House of Representatives. 

In conclusion, we affirm this court has jurisdiction because the de 
fendant has been Secretary of War. 


diction, because the law will not divide the day into fractions to de- | 


feat the judicial act of impeachment; second, that under the doctrine 


that he is subject toimpeachment becanse he resigned with the intent 
to evade the disqualification of the Constitution. The House of Rep- 


resentatives of the United States, having impeached the defendant of | 


high crimes and misdemeanors, through their managers demand that 
he be tried by this court, and, if found guilty, that he be disqualified 


Mr. COOPER. I move that the Senate sitting as a court of im- 
peachment do now adjourn. 

Mr. THURMAN. Until half past twelve o'clock to-morrow ? 

Mr. CONKLING. The ruie fixes the hour at half after twelve. 

Mr. EDMUNDS. We had better fix it at twelve. 

The PRESIDENT pro tempore. The question is on the motion of the 
Senator from Tennessee that the Senate sitting in trialdonow adjourn. 

The motion was agreed to; and the Senate sitting for the trial of 
the impeachment of W. W. Belknap adjourned until to-morrow at 
half past twelve o'clock. 


FRIDAY, May 5, 1876. 


The PRESIDENT pro tempore having announced that the time had 
arrived fer the consideration of the articles of impeachment against 


| William W. Belknap, 


The usual proclamation was made by the Sergeant-at-Arms. 
The respondent appeared with his counsel, Mr. Blair, Mr. Black, 


| and Mr. Carpenter. 


The managers on the part of the House of Representatives appeared 
in the seats provided for them. 

The PRESIDENT pro tempore. The Secretary will give the usual 
notice to the House of Representatives. 

The Secretary read the journal of the proceedings of the Senate 
sitting yesterday for the trial of the impeachment of William W. 
Belknap. 

The PRESIDENT pro tempore. 
with the trial. 
attention. 

Mr. CARPENTER. Mr. President and Senators, under the order 
made by the court I had hoped and expected that at least two of the 
managers would be heard before I should have to address the Senate; 
but this seems not to be convenient for them. The only real diftienlty 
I feel in presenting this case to the Senate is that it requires a more 
vivid imagination than I possess to conceive what is to be said or 
can be said by the other side. 

Briefly, the attitude of the case is this: 

The articles of impeachment charge that the respondent, Belknap, 


The Senate is now ready to proceed 


The counsel will now be heard. Senators will give 


| was at one time Secretary of War, and, while holding that oftice, did 
We also affirm under our special | certain things which are declared by said articles to be high crimes 
replication in aid of the jurisdiction, first, that this court has juris- | 


and misdemeanors. 
The respondent pleads to the jurisdiction of the court that, when 


| this proceeding was commenced, he was not an ofticer of the United 
of relation the impeachment of the defendant can be sustained; third, | 


States, but was a private citizen. 
The first replication avers that he was Secretary of War when he 
committed the acts complained of, and the respondent has demurred. 
A second replication by the House charges that after the acts were 


| committed the House had commenced an investigation, with a view 


from holding any oftice of honor, trust, or profit under the United | 


States, 

Mr. CARPENTER, [after a pause.] Mr. President, I supposed 
another manager would speak on that side. It certainly should be 
so arranged. It can hardly be supposed that the other three man- 
man. If there are new points to be made in the case, we certainly 
should hear some more of them before we are asked to speak further. 
We ought to hear at least two managers now, and not pile the whole 
three upon the counsel who closes this case. 

Mr. Manager LORD. Mr. President and Senators, I supposed the 
understanding was perfect between the conysel and myself that he 
was to reply and then that three other managers, under the order of 
the court, would go on. The Senate will see at once that we ought 
to hear more from the other side. It would be unjust to compel two 
managers to go on now, having heard only one upon the other side. 

Mr. CARPENTER. 


we understand upon that subject. 


‘There was some conversation upon 
it. 


Mr. Manager LORD. That was the last suggestion which we made. 

Mr. CARPENTER. Some conversation passed upon it 
events, the fair way to de is for two managers to speak now and then 
the other two before the case is closed by the counsel for the defend- 
ant. 

Mr. INGALLS. I move that the Senate siiting as a court of im- 
peachment take a recess until half past seven o’clock this evening. 

Mr. CARPENTER. I desire to say that unless an arrangement is 
made, if another manager does not come next, it will fall upon me to 
proceed on the part of the defendant. I certainly cannot proceed 
to-night for 1 am not in astate of health todo so. 1 had not expected 
to be called on to-day. I have some briefs that are being printed, 
which I expect to be able to use to-morrow or the next day; but it 


We have no understanding made with us that | 





At all | 


to impeachment, and that the respondent, with full knowledge of the 
fact, resigned his office, with intent to evade impeachment. This 
replication has closed in issues of fact, which are pending jor trial. 
The court has ordered an argument in regard to the sufficiency of 
the plea in abatement, the materiality of the issues of fact, and also 


| whether the House can support the jurisdiction by matters alleged 
agers are exactly going to repeat what has been said by their chair- | 


in subsequent pleadings, but not alleged in the articles of impeach- 
ment. 

I shall endeavor to maintain the following propositions : 

1. That articles of impeachment cannot be entertained against a 
private citizen in any case whatever. 

2. That wherever articles of impeachment are exhibited, they must 


| set farth every fact essential to constitute a high crime or misde- 
} meanor, and every fact necessary to bring the case within the juris- 


diction of the court; and 

3. That the issues of fact arising upon the plea in abatement are 
immaterial, 

I. Can proceedings by impeachment be maintained against a pri- 
vate citizen? 

There are two theories of the Constitution in regerd to impeachment. 

1. That the provisions which give the House the power to impeach, 
and the Senate the sole power to try impeachments, confer a power 
as broad as that before then exercised by the British Parliament in 
regard to the persons who may be impeached and the crimes for which 
impeachment may be had. And that the provision, “Judgment in 
cases of impeachment shall not extend further than to removal from 
office, and disqualification to hold and enjoy any office,” &c., is a 
mere limitation upon the power to punish; and that the provision, 
“The President, Vice-President, and all civil officers of the United 
States, shall be removed from office by impeachment, for,” &c., merely 
declares what the punishment shall be, when the person impeached 
happens to be such officer. 

2. The other theory is, that impeachment, as autborized and regu- 


would be impossible for me to go on to-night with any justice tothe | lated by the Constitution, is only a proceeding to remove an unworthy 


case, or to myself, or to anybody else. 


public officer. 
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One or the other of these theories must be accepted; there is no 
middle ground. And the importance of judging correctly which is 
the proper construction cannot be exaggerated. 

If the former theory be adopted, it will follow that every inhab- 
itant of the United States, citizen or alien, male or female, may be 
impeached for any conduct or transaction which, in the opinion of 
the Senate for the time being, may be characterized as a high crime 
or misdemeanor. 

The Constitution provides 

1. The House of Representatives shall have the sole power of im- 
peachment. (Article 1, section 2.) 

2. The Senate shall have the sole power to try all impeachments, 
and the judgment in such cases shall extend no further than to re- 
moval from office and disqualification to hold office. 

3. But the party convicted shall be liable to indictment, &c. 
section 33.) 

4. The President shall have no power to pardon in cases of impeach- 
ment. (Article 2, section 2.) 

These provisions regulate the accusation, trial, and judgment in 
cases of impeachment, but do not determine who shall be subject to 
impeachment, beyond the strong inference arising from article 1, sec- 
tion 3, clanse 7, which provides that the judgment shall not extend 
beyond removal from office AND disqualification to hold office. 

But this is settled by article 3, section 4, as follows: 

The President, Vice-President, and all civil officersof the United States shall be 
removed from office on impeachment for and conviction of treason, &c. 

There are a few fundamental principles never to be lost sight of in 
any constitutional discussion. Sovereignty with us resides in the 
people. They have delegated to the State governments the attributes 
of sovereignty so far as deemed consistent with free institutions. 
The Constitution of the United States establishes a government with 
supreme powers over certain subjects. In other words, the sovereign 
powers possessed by the people are distributed between the Federal 
and State governments; and it is well settled by the courts, and con- 
ceded by all sound statesmen and good lawyers, that the State gov- 
ernments possess all the powers consistent with free institutions, 
except those which are denied to them by their own or the Federal 
Constitution. That, whenever a power is denied to a State, the ob- 
jection can be supported only by pointing out a constitutional pro- 
hibition. But, on the other hand, the Federal Government possesses 
no power not conferred by the Federal Constitution, either by ex- 
press words or necessary implication. And by necessary implication 


(Article 
i, 


only such powers are granted as are essential to the execution of the 
powers which are expressly granted. 


And, manifestly, a claim of 
jurisdiction in this court, which, if conceded, would subject forty 
millions of people to its power in all matters of high crime or mis- 
demeanor, must find support in clear grant in the Constitution, and 
is not to be assumed upon forced construction or doubtful implica- 
tion, 

Bearing these principles in mind, if I can establish that no warrant 
is found in the Constitution for impeachment of a private citizen in 
any case whatever, this proceeding must fall. To say that a private 
citizen may be impeached, but only for crimes committed in some of- 
tice formerly held by him, would be to establish a distinction as arbi- 
trary and ecapricions as to say he can only be impeached for crimes 
committed by him while he was between thirty and forty years of 
age. The question is whether a private citizen can be impeached at 
all. If so, he may be impeached for whatever the Senate for the time 
being may consider a high crime or misdemeanor, without regard to 
the time, place, or circumstance of committing the offense. 

I shall endeavor to show, from the text of the Constitution, from 
the debates of the convention which framed it, contemporaneous writ- 
ings of public men, commentaries of recognized authority, and the de- 
cisions of this court, that the only office which impeachment can per- 
iorm is removal from office or removal and disqualification, in the dis 
cretion of the court. If I shall sneceed in this endeavor, it will follow 
that impeachment can only be brought against one who is an officer 
of the United States at the time of impeachment. 

I shall first refer to the debates and proceedings of the Constitu- 
tional Convention, which will be seen to shed a flood of light upon 
this question. 

After several plans had been submitted and discussed in Committee 
of the Whole, the committee, on the 13th day of June, 1787, reported 
to the convention a general scheme of the Constitution, in the form 
of resolutions, nineteen in all. Two of these resolutions touch the 
subject of impeachment. 

The ninth resolution relates to the Executive ;—how he should be 


elected, what his powers should be, to be ineligible a second time, 


‘and to be removable on impeachment and conviction of malpractice or neg- 
lect of duty.” 

The thirteenth resolution was in regard to the judiciary, and pro- 
posed “that the jurisdiction of the national judiciary shall extend to 
all cases which respect the collection of the national revenue, impeach- 
ments of any national officers, and questions which involve the national 
peace and harmony.” (2 Curtis’s Constitution, pages 86, 87.) 

Here, manifestly, impeachment is regarded as a proceeding 10r the 
removal of a public officer. 
President shall be removable on impeachment; and the thirteenth, 
which relates to the exercise of the power to try impeachmeuts, is con- 
fined to “impeachments of any national officers.” 


—_.. 


Again, the ninth resolution proposes the removal of the President 


| “on impeachment and conviction of malpractice or neglect of duty.” 


That is, that the President should only be impeached while in office, 
because the object of impeachment was to remove him. In the thir- 
teenth resolution the power is to try “ impeachments of any national 
officers ;” not impeachment for misconduct in office, but impeach- 
ments of national officers. 

These resolutions exclude the idea that impeachment was intended 
to reach any one not in office, because it is manifest that the power to 
impeach could not extend beyond the power to try impeachments ; 
and this was confined to impeachment of officers. 

On the 20th of July, the ninth resolution was considered by the 
convention ; and the subject of impeachment was discussed quite at 





The ninth resolution declares that the | 


length. Mr. Pinckney and Mr. Morris moved to strike out the clause 
subjecting the President to removal by impeachment. 

Mr. Pinckney observed he ought not to be impeached while in 
office. 

Mr. Davie. If he be not impeachable while in office, he will spare no efforts or 
means whatever to get himself re-elected. He considered this as an essential se- 
curity for the good behavior of the Executive. 

Mr. Wilson concurred in the necessity of making the Executive im- 
peachable while in office. 

Mr. Morris. He can do no criminal act without coadjutors, who may be pun 
ished. * * Is the impeachment to suspend his functions? If it is not, the 
mischief will goon. If itis, the impeachment will be nearly equivalent to a dis 
placement, and will render the Executive dependent on those who are to impeach. 


Dr. Franklin was for retaining the clause as favorable to the Ex- 
ecutive, upon the ground that, if not removable by impeachment, 
recourse would be had to assassination, by which he would not only 
be deprived of his life, but of all opportunity to vindicate his char- 
acter. 

Mr. Madison thought impeachment necessary to defend the com- 
munity against the incapacity, negligence, or perfidy of the Chief 
Magistrate. 

Mr. Gerry urged the necessity of impeachments. A good magistrate 
will not fear them; a bad one ought to be kept in fear of them. 

Mr. King maintained that only those officers who held during good 
behavior ought to be impeached. 

Mr. Randolph was in favor of impeachments as a check upon the 
Executive ; especially in time of war, when the military force, and in 
some respects the public money, will beiu his hands. Should no reg- 
ular punishment be provided, it will be irregularly intlicted by tu- 
mults and insurrections. 

Dr. Franklin cited the bad conduct of the Dutch Stadtholder and 
the evil which resulted from his not being impeachable. 

Mr. King remarked that the case of the Stadtholder was not appli 
cable. He held his place for life, and was not periodically elected. 
In the former case impeachments are proper to secure good behavior. 
In the latter they are necessary. 

Mr. Morris, at the conclusion of the debate, said that his views had 
been changed by the discussion. The Executive ought to be impeach- 
able. He should be punished not as a man, but as an officer, and pun- 
ished only by degradation from his office. 

And on the question, “Shall the Executive be removable on im- 
peachment,” the vote by States was—yeas 8, nays 2. 

This was the principal debate in the convention upon this subject, 
and shows conclusively that no member of the convention entertained 
the idea that impeachments should be employed against any but 
publie officers, 

On the 6th of August the committee of detail reported their first 
draught of the Constitution. It provided, (article 4, section 6:) 

The House of Representatives shall have the sole power of impeachment. 

Article 10, section 2, provided: 

He [the President] shall be removed from his office on inypeachment by the House 
of Representatives, and conviction, in the Supreme Court, of treason, bribery, or 
corruption. 

Article 11, section 3, extended the jurisdiction of the Supreme Court 
to “the trial of impeachments of officers of the United States.” And 
section 5, article 11, contained the provision as to punishment, as it 
now stands in the Constitution. 

This draught of the Constitution clearly confines impeachment to 
“officers of the United States ;” because the power to try impeach- 
ments is so confined. 

August 31, such. parts of the Constitution as had been postponed, 
and such parts of reports as had not been acted on, were referred to 
a committee of eleven. This committee, on the 4th day of —. 
ber, made a partial report, in which they recommended that the latter 
part of section 2, article 10, shonld read as follows: 

He [the President] shall be removed from his office on impeachment by the House 
of Representatives, and conviction by the Senate, for treason or bribery. 

The committee explained the reason for giving the power to try im- 
peachments to the Senate, instead of the Supreme Court, to be that 
the judges would be appointed by the President, and therefore ought 
not to try him on impeachment. 

On the 8th of September the report was considered, and the provis- 
ion as to impeachment of the President was amended, on motion of 
Colonel Mason, by adding after the word “ bribery ” the words “ other 
| high crimes and misdemeanors against the state.” And for the word 
“state” the words “ United States” were substituted, to avoid am- 
biguity. 
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Colonel Mason’s first motion was, to insert after the word “ bribery ” 
the words “ or maladministration.” 

Mr. Madison objected to this term which, he said, was so vague that 
the President’s tenure would be during the pleasure of the Senate. 

Mr. Morris. It will not be pntin force, and can do no harm. 


An election of 
every four years will prevent maladministration. 


Colonel Mason then withdrew “ maladministration,” and substi- 
tuted “ other high crimes and misdemeanors.” 

It is evident from this that the term “high crimes and misde- 
meanors ” was used in the sense of official misconduct amounting to 
crime or misdemeanor. The phrase was substituted for “ maladmin- 
istration ” only because that word was too vague and general. 

After this, on motion, and without debate, the following, “ The 
Vice-President, and other civil officers of the United States, shall be 
removed from office on impeachment and conviction as aforesaid,” 
was added to the clause on the subject of impeachments. 

This left the provision of the Constitution as follows: 

He [the President) shall be removed from his office on impeachment by the House 
of Representatives and conviction by the Senate, for treason, bribery, and other 
high crimes and misdemeanors against the United States. The Vice-President 


and other civil officers of the United States, shall be removed from office on im- 
peachment and conviction as aforesaid. 


In this condition the matter went to the committee on style and 
arrangement. 
tember, and their draught contained the provisions as finally adopted, 
except that the words “ or affirmation” were subsequently added to 
the requirement that Senators should be “on oath” in the trial. 

It is thus seen that not a word was uttered by any member of the 
convention, and nothing appears in its proceedings, giving the slight- 
est support to the theory that impeachment extends to any but those 
who are holding oftice at the time of impeachment. It is manifest 
that impeachment was intended as a method of removal from office, 
and that the cause for removal from office should be official miscon- 
duct. 

These proceedings of the convention show conclusively that the 
framers of the Constitution intended to provide only for the impeach- 
ment of those holding office, for misconduct in such office. And, if 
the Constitution reaches private citizens, it is certain that it was not 
intended to do so, and its framers failed to employ language to secure 
the end they had in view. Such charge has never yet been made, 
and cannot be maintained; against those illustrious statesmen. 

The only proper rule of construction, whether applied to a consti- 
tution, a statute, or a contract, is to ascertain the intention of those 
who made it; and, when such intention is ascertained, it must be car- 
ried into effect. 

Upon no other principle can the jurisdiction of this court be main- 
tained in any case whatever. If we are to consider the mere language, 
apart from the intention of those who framed the Constitution and 
the amendments, it is demonstrable that impeachment will not lie 
even against a public officer for any act which falls within treason, 
bribery, or other high crime or misdemeanor, created or defined by 
any statute, or known to the common law. This is a startling prop- 
osition, but clearly tenable upon construction of the language of the 
Constitution and amendments, apart from the known intention of 
those who framed and adopted them. 

It is well known that the Constitution was not acceptable to many 
of the States which ratified it; and that it was ratified with the ex- 
pectation that it would be immediately amended. And several of the 
States, at the time of ratification, suggested amendments intended to 
limit, and more carefully define, the powers of the General Govern- 
ment. In accordance with this expectation the first Congress under 
the Constitution proposed several amendments, which were ratified by 
the States, materially changing the Constitution. But these amend- 
ments have generally been regarded as though they had been con- 
tained in the original instrument. Everybody understands that the 
thirteenth, fourteenth, and fifteenth amendments have wrought ma- 
terial changes. They were intended so to do, and are construed ac- 
cordingly. And yet if, is manifest that the first eleven amendments 
fall within the same canons of judicial construction; and that each 
must be considered as repealing any provision of the original instru- 
ment with which, when properly construed, it conflicts. 

Let us turn now to the fifth and sixth amendments, and consider 
their language, without regard to the intention with which, and the 
objects for which, they were adopted. 

The original Constitution provides in words, that officers of the 
United States may be impeached by the House and tried by the Sen- 
ate, for treason, bribery, or any other high crime or misdemeanor; and 
that, too, without regard to whether such offense was committed in an 
office by misuse of its functions, or while holding an office, the offense 
not being connected with the office; or committed at any time even 
previous to holding an office. And that the officer, after being tried 
by the Senate, and punished to the extent of removal, or removal and 
disqualitication, may be indicted, tried, and punished by the ordinary 
courts of law for the same offense. That is, he may be twice tried 
and twice punished for the same offense. 

The fifth and sixth amendments of the Constitution are as follows: 


ARTICLE V. 


No person shall be held to answer for a capital, or otherwise infamous crime, 
Unless On a presentment or indictment of a grand jury, except in cases arising in 
the land or naval forces, or in the militia, when in actual service in time of war or 


This committee made its report on the 12th day of Sep- | 


WILLIAM W. 


} public trial, by an impartial jury of the Siate and district wherein the crime s 
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public danger; nor shall any person be subiect for the same offense to be twice put 


in jeopardy of life or limb; nor shall be compelled in any crim nal case to be a wit 
ness against himself, nor be deprived of life. liberty. or property, without due pro 
ess of law; nor shall private property be taken for public use, without just com 


pensation 
Articié VI 
In all criminal prosecations, the accused shall enjoy the right to a speedy and 
hall 

bave been committed, which d-strict shall have been previously ascertained by 
iaw, and to be informed of the nature and cause of the accusation 
with the witnesses against him; to have compulsory process for obtaining wit 
nesses in his favor, and to have the assistance of counsel for his defense 


to be confronted 


“No person ”—persons include every inhabitant of the United 
States, citizen or alien, male or female, in oftice or not—“ shall be 
held to answer for a capital or otherwise infamous crime, unless npon 
presentment or indictment of a grand jury, except in cases arising 
in the land or naval forces, &c.; nor shall any person be subject for 
the same offense to he twice put in jeopardy, &e. * * * Inall 
criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial by an impartial jury,” &c. 

The respondent in this case is held to answer for an infamous crime, 
without presentment or indictment of a grand jury; and his case 
did not arise in the land or naval forces, within the meaning of the 
Constitution, even conceding him to have been in office at the time 
of theimpeachment. The Secretary of War is a civil, not a military, 
officer. An impeachment is acriminal prosecution, and this trial is a 
trial for crime. This is established by article 3, section 2, as follows: 

The trial of all crimes, exceptin cases of impeachment, shall be by jury. 

It cannot be denied that the fifth and sixth amendments, construed 
according to the plain import of the language employed, is in con 
flict with and repeals the provisions of the original Constitution in 
relation to impeachment. The crime of bribery, which these articles 
are intended to charge, is made an indictable offense by the statutes 
of the United States. And, if this court shall hold that only the lan- 
guage shall be considered in construing the original Constitution, the 
same rule must be applied to these amendments, and the power of 
impeachment is abolished. There would be no escape from this re- 
sult, under these amendments; but that we know as matter of his- 
tory they were not so intended. 

If I could show that it was objected to the ratification of the Con- 
stitution that the power of impeachment ought not to exist; that an 
officer of the United States ought not to be liable to be twice put 
in jeopardy before different tribunals; if 1 could read the debates in 
Congress when these amendments were proposed, showing that it 
was intended to abolish impeachment, no one would deny that the 
language of the amen lments was adequate to the purpose. And the 
only possible answer to the proposition that impeachment is abol 
ished by the amendments, is that they were not designed to produce 
that effect. 

Reading the Constitution in the light of the circumstances which 
surrounded its adoption, and the known purpose of its framers; and 
reading the amendments in view of the objectiuns to the original in 
strument, and the purpose of those who framed the amendments, the 
amendment may be so construed as not to impair the power of im 
peachment. This method of construction was adopted by the Su- 
preme Court of the United States in the Slaughter- house cases, 16 Wal 
lace, page 36. The court, speaking of the true import of the amend 
ments of the Constitution, say: 

The most cursory glance at these articles discloses a unity of purpose, when 
taken in connection with the history of the times, which cannot fail to have an im 
portant bearing on any question of doubt concerning their trae meaning. Nor can 
such doubts, when any reasonably exist, be safely and rationally solved without a 
reference to that history; for in it is found the oceasion and the necessity for re 
curring again to the great source of power in this country, the people of the States 
for additional guarantees of human rights ; additional powers to the Federal Gov 
ernment; additional restraints upon those of the States. Fortunately that history 
is fresh within the memory of us all, and its leading features, as they bear upon 
the matter before us, free from doubt. 

And in the light of this history, and to secure the purpose for 
which it was adc pted, the court proceeded to construe the fourteeuth 
amendment, limiting its operations to much less than its language 





imports. 

Iam content in this case with this rule of construction; content 
that the intention with which the power of impeachment was incor- 
porated in the Constitution, that is, to remove unworthy ofticers of 
the United States, should be applied to that instrument; content that 
the same rule should be applied to the fifth and sixth amendments. 
But, if this rule be rejected as to the Constitution itself, it cannot be 
applied to the amendments; and the power of impeachment is gone 
altogether. 

Speaking of the text of the Constitution, I may refer to the method 
adopted in its frame-work, of first conferring a power, and then pro- 
ceeding to define it. For instance, article 1, section 1, provides, 
“ All legislative powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of 
Representatives.” The Constitution then proceeds caretully to enu- 


| merate the powers and privileges of the respective Houses, and the 


legislative powers they shall exereise. 

Article 2, section 1, declares, “‘ The executive power shall be vested 

in a President of the United States of America ;” and then follows an 

enumeration of the powers which shall be exercised by the President. 
Article 3, section 1, provides, “The judicial power of the United 








States shall be vested in one Supreme Court, and in such inferios 
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courts as the Congress may from time ordain and establish ;” then fol- 
lows a declaration of the nature and extent of the power to be exer- 
cised by the courts. 

Bearing in mind this method, when we read that the “ Honse of 
Representatives shall have the sole power of impeachment ; and the 
Senate, the sole power to try impeachments ;” and learn from.the de- 
bates in the convention, that impeachment was intended as a method 
of removal from office, we naturally look elsewhere in the Constitu- 
tion for the extent of this power; in other words, for the officers who 
may be removed by this method, which we find in section 4 of article 


2, as follows: 


The President, Vice-President, and all civil officers of the United States, shall be 
removed from oftice on impeachment, &c. 

There is a strong implication arising from the provision that pun- 
ishment in cases of impeachment shall extend no further than re- 
moval from office, or removal and disqualification, that impeachment 
only lies against those in office. But section 4 of article 2 is per- 
fectly conclusive. 

Consider the language of this fourth section of the second article. 
The President shall be removed, &c. Suppose General Jackson still 
alive, and to be impeached to-day for removing the deposits from the 
Bank of the United States. Who would preside over the trial ? 

Section 3 of article 1 provides, 

When the President of the United States is tried, the Chief Justice shall preside. 


Suppose General Jackson living, and impeached for removing the 
deposits. Would the Chief Justice preside ? Manifestly not, because 
General Grant is President, and the case supposed would be an im- 
peachment of a private citizen, and not of the President. And yet, 
upon the theory now maintained, that once a President is always a 
President for the purposes of impeachment, the Chief Justice would 
have to preside. This is as absurd as it would be to construe a statute 
giving members of Congress the franking privilege, as giving that 
privilege to every one who had been a member of Congress. 

The Constitution does not authorize the impeachment of certain 
crimes, that is, crimes committed in offices, but it authorizes an im- 
peachment of certain persons, described by the class to which they 
belong; that is, civil officers of the United States. 

I may assume, therefore, that the purpose for which the power of 
impeachment was incorporated in the Constitution will be observed 
by this court, in exercising the jurisdiction which the Constitution 
confers. And upon this subject the debates in the convention are not 
only satisfactory, but absolutely conclusive. 

Before passing from the subject of these debates, let me say that 
considerable opposition was developed against embodying this power 
in the Constitution. Those who opposed it did so upon the ground 
that conferring the power would make the President a subservient 
tool of Congress, and destroy the proper equilibrium of the three depart- 
ments, On the other hand it was urged that without the impeach- 
mont clause it would be in the power of the President, especially in 
time of war, when he would have large military and naval forces at 
command, and public moneys at his disposal, to overthrow the liber- 
ties of the people. Near the close of the debate, Mr. Morris said his 
views had been changed by the discussion, and he expressed hisopinion 
to the effect that— 

The Executive ought to be impeached. He should be punished, not as a man, 
but as an oficer ; and punished only by degradation from his office. 

This was the only debate upon the general subject of impeachment. 
Thus it will be seen that those who favored, and those who opposed, 
incorporating the power in the Constitution, contemplated the im- 
peachment of officers while holding office. 

There was a subsequent debate, in regard to the tribunal to be 
charged with the trial of impeachments; and the Senate was selected, 
instead of the Supreme Court, for the reason that a few judges, sep- 
arated from the people by the nature of their office, would not be able 
to handle those great offenders, in possession of the overwhelming 
a of the Government, whose enormous crimes might make the 
lood of ordinary criminal courts run cold; and whose power might 
set at naught the authority of such courts. The Senate was selected 
because its members would be more numerous, its connections with 
the people more intimate, and hence its power would be more eflicient 
to deal with the President or other high officer of the Government 
controlling the physical foree and financial resources of the Govern- 
ment. The President or the Secretary of War, with half a company 
of regulars, might disperse the grand jury of a court; but could not 
interfere with the functions of the Senate, without arousing the in- 
dignatien of the people. 

So that this, like the former debate, shows that nothing was con- 
templated bat the impeachment of persons holding office at the time 
of impeachment. Indeed the remarks of every member of the con- 
vention, who participated in either of the debates, as well those in 
favor of, as those opposed to, the power of impeachment, shows that 
impeachment of officers only was contemplated ; and not a word was 


uttered by any member of the convention giving the slightest coun- | 


tenance to the idea that a private citizen was subject to impeach- 
ment. 

And before passing from this subject, let me repeat that the phrase 
“high crime or misdemeanor,” so terrible because so indefinite, was 
inserted in the Constitution in place of the still more ambiguous 
phrase “ maladministration ;” and because the power of removal by 











TRIAL OF WILLIAM W. BELKNAP. 


impeachment for maladministration would enable the Senate to re- 
move a President on a mere difference of opinion as to the propriety 
of the exercise of a power clearly confided tothe President. Andthe 
object of this amendment was to declare that the maladministration, 
to be cause of removal, should amount to a crime or misdemeanor as 
detined by the common law or some statute of the United States, 

Mr. CONKLING. What was said about the provision that the 
Chief Justice shall preside on the trial of the President ? 

Mr. CARPENTER. The time allowed me by the Senate to prepare 
for this argument does not enable me to say that the subject was not 
mentioned in the convention; but I may say that I have not been 
able to find that it was, and I think this provision was inserted by 
the committee on style and arrangement. This committee observed 
the votes of the convention, but, in matters not settled by votes, exer- 
cised their discretion with considerable freedom. 

Let me repeat another remark. It is manifest from the discussions 
in the convention, that impeachment was regarded as a check or curb 
upon the exercise of power in the possession of those subject to im- 
peachment; and not as retribution or punishment against those who 
had ceased to hold office, for former misconduct in office, 

This conclusion is supported by text writers, and the only adjudi- 
cation on the subject in this court. 

Story, Commentaries on the Constitution, section 803, says: 


As it is declared in one clause of the Constitution “that judgment in cases of 
impeachment shall not extend further than a removal from otfice and disqualifica 
tion to hold any oflice of honor, trust, or profit under the United States,” and in 
another clause that “the President, Vice-President, and all civil officers of the 
United States shall be removed from oflice on impeachment for and conviction of 
treason, bribery, or other high crimes and misdemeanors,” it would seem to follow 
that the Senate, on the conviction, were bound in all cases to enter a judgment of 
removal from ofice, though it has a discretion as to inflicting the punishment of 
disqualification. If, then, there must be a judgment of removal from office, it would 
seem to follow that the Constitution contemplated that the party was still in office at the 
time of impeachment. If he was not, bis offense was still liable to be tried and pun 
ished in the ordinary tribunals of justice. And it might be argued with some force 
that it would be a vain exercise of anthority to try a delinquent for an impeachable 
offense when the most important object for which the remedy was given was no 
longer necessary or attainable. And although a judgmentof disqualitication might 
still be pronounced, the language of the Constitution may create some doubt 
whether it can be pronounced without being coupled with a removal from office. 
There is also much force in the remark that an impeachment isa proceeding purely 
of a political nature. It is not so much designed to punish an offender as to secure 
the state against gross oficial misdemeanors. 


Curtis, in his History of the Constitution, says: 


Although an impeachment may involve an inquiry whether a crime against any 
positive law has been committed, yet it is not necessarily a trial for crime, nor is 
there any necessity in the case of crimes committed by public officers for the in 
stitution of any special proceeding for the infliction of the punishment prescribed 
by the laws, since they, like all other persons, are amenable to the ordinary juris 
diction of the courts of justice, in respect of offenses against positive law. The pur 
poe of an impearhment lie wholly beyond the penaltie- of the statute or the customary 
law. The object of the proceeding is to ascertain whether cause exists for removing a 
public officer from office. Such a cause may be found in the fact that either in the 
discharge of his oflice or aside from its functions he has violated a law or commit 
ted what is technically denominated a crime. But a cause for removal from office 
may exist where no offense against positive law has been committed, as where the 
individual has from immorality, or imbecility, or maladministration become unfit to 
exercise the office. The rules by which an impeachment is to be determined are 
therefore peculiar, and are not fully embraced by those principles or provisions of 
law which courts of ordinary jurisdiction are required to administer. 


No. 65 of the Federalist, written by Alexander Hamilton, says : 


The subjects of impeachment are those offenses which proceed from the misconduct 
of public men, or, in other words, from the abuse or violation of some public trust. 
They are of a nature which may with peculiar propriety be denominated POLITICAL, 
as they relate chiefly to injuries done immediately to the society itself. 


The learned manager, Mr. Lorp, yesterday referred to this quota- 
ton, and relied upon the phrase “ public men” as proof that Mr. Ham- 
ilton supposed that impeachment would lie against prominent citi- 


zens, though not in office. He referred to my honorable colleague 
(Judge Black) as a public man, though no longer in office. I concede 
that my colleague is a public man, and very distinguished among 
public men. But it is evident that he is not included within the cat- 
egory of those supposed by Mr. Hamilton to be subject to impeach- 
ment, 

Mr. Hamilton says: 

The subjects of impeachment are those offenses which proceed from the miscon- 
duct of public men, or, in other words, “ from the abuse or violation of some public 
trust.” 

Judge Black, though a public man in the popular sense, is not at 
present charged with the administration of any public trust. 

In Blount’s case, where the question I am discussing was first pre- 
sented to this court, Messrs. Bayard and Harper, managers, under- 
standing the task before them, grappled with the subject, and main- 
tained the broad ground that the power of impeachment under our 
Constitution reached to every inhabitant of the United States. 
Blount, not as a Senator, but while a Senator, had committed the 
acts charged in the articles of impeachment. He pleaded to the juris- 
diction, first, that he was not an officer of the United States when ne 
committed the acts complained of, and, secondly, that he was not 
even a Senator at the time of the impeachment. It appeared from 
the record that he was a Senator at the time the acts were committed. 
The managers argued that a Senator was a civil officer. But they 
also contended that whether a Senator was a civil officer or not, was im- 
material; because impeachment was not confined to civil officers. 
And there was no fault in their reasoning, upon their premises. If 
impeachment lies against any private citizen of the United States, 
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then Blount should have been convicted ; because surely he could | 
not interpose his senatorial character as a shield against an impeach- | 
ment maintainable against any private citizen. And so the question | 
was distinctly presented, whether or not impeachment lies against a | 
private citizen. — ; sete es. 

The court, as is well known, decided that there was no jurisdiction. 
And this decision is an authoritative declaration that impeachment can- 
not be maintained against a private citizen. 

I need not take the time to show why the Senate, sitting as a court | 
of impeachment, should be bound by its former adjudications. In the 
proceeding of impeachment so much is necessarily left without defini- 
tion or regulation, that the determinations of the court, after able ar- | 
gument and full consideration, should not be departed from, except 
for irresistible reasons. 

In the case of President Johnson the managers concluded that the 
object of impeachment was removal from office. General Butler, in 
opening the case, submitted a brief prepared by Hon. WILLIAM Law- 
RENCE, member of Congress from Ohio, the burden of which is that | 
the sole object of impeachment is the removal of an unfit public officer. 
This brief may be found in the first volume congressional edition of | 
the trial, page 123. I will give some extracts from this brief bearing 
upon and supporting our present position. 

On page 124 is the following: 

In England impeachment may, to some extent, be regarded as a mode of trial de- 
signed, inter alia, to punish crime, though not entirely so, since a judgment on an 
impeachment is no answer to an indictment in the King's Bench. Here impeach- 


ment is only designed to remove unjit persons from office, and the party convicted is sub- 
ject to indictment, trial, and punishment in the proper courts. 


On page 126, after referring to the principles which governed im- 
peachment in England, prior to the adoption of our Constitution, he 


says: 


With these landmarks to guide them, our fathers adopted a constitution under 
which official malfeasance and nonfeasance, and, in some cases, misfeasance, may 
be the subject of impeachment, although not made criminal by act of Congress, or 
so recognized by the common law of England or of any State of the Union. They 
adopted impeachment as @ means of removing men from office whose misconduct | 
impetils the public safety and renders them unfit to oceupy — position. 

All this is supported by the elementary writers, both English and American, on 
yarliamentary and common law; by the English and American usage in cases of 
impeachment; by the opinions of the framers of the Constitution; by contempo- 
raneous construction, all uncontradicted by any author, authority, case, or jurist, 
for more than three-quarters of a century after the adoption of the Constatution, 


On page 134 he says: 





The Constitution contains inherent evidence that the indictable character of an | 
act does not detine its impcachable quality. It enumerates the classes of cases in 
which legislative power may be exercised, and it defines the class of persons and | 
cases to which the judicial power extends; but there is no such enumeration of im- | 
peachable cases, though there is of persons. 

In England and some of the States the power of removal of officers by the execu- 
tive on the address or request of the Legislature exists, but the Constitution made | 
no provision for this as to any oflicer, manifestly because the power of impeach- | 
ment extended to every proper case for remoral. 

As to the President and Vice-President, there is this provision, that ‘Congress 
may by law provide for the case of removal, death, resignation, or inability, * * 
declaring what oflicer shall thenact * * * until the disability be removed or a 
President shall be elected.” (Article 2, section 1.) . 

It has already been shown that the framers of the Constitution regarded the 
power of impeachment as a means of defending “the community against the inca- | 
pacity” of otlicers. This clause of the Constitution recognized the same view, 
(article 2, section 1:) “Congress may by law provide for the case of * * * ina- 
bility, both of the President and Vice-President, declaring what officer shall then 
act as President, and such officer shall act accordingly, until the disability be 
removed or a President shall be elected.” : 

This, and the power of impeachment are the only modes of getting rid of officers 
whose inability from insanity or otherwise renders them unfit to hold office, and whose 
every oficial act will necessarily be misdemeanor. As to the President and Vice- 
President, it was necessary to give Congress the power to designate a successor, 
and so to determine the disability. As to all other ofticers, the Constitution or laws 





define the mode of designating a successor, and it is left to the impeaching power to 
remove in cases of insanity or misdemeanor arising from that or other cause. It 
cannot be supposed the whole nation must suffer without remedy if the whole Su- | 
preme Court or other officers should become utterly disabled from the performance 
pc Bay duties. Such an occurrence is within the range of possibility, if not prob- 
ability. 


On page 140 he says: 


The first case tried, that of William Blount, a Senator of the United States from 


Tennessee, simply decided that none but civil oficers can be impeached, and that a 
Senator is not such civil officer. 


These are the grounds upon which the House of Representatives 
demanded the conviction of President Johnson. It would be a bur- | 
lesque of justice to suppose that the House of Representatives could | 
demand the conviction of Belknap by denying the principles upon 
which they demanded the conviction of Johnson. 

But we are not left to the doctrine of this House upon the subject. 
We have the opinions of Senators upon this point. 

Senator HOWE, volume 3, page 62, said : 

_ T hold, with the elder authorities, with the late authorities, with all the author- 
ities, that impeachment is a process es not for the punishment of crime, but | 
for the protection of the state. And so holding, I must give judgment, not as to 
whether the acts proved upon the respondent are declared by the criminal code to 


de —- but whether I think them so prejudicial to the state as to warrant his 
removal, 


Senator EDMUNDS, ibid., page 89, said : 


Punishment by impeachment does not exist underour Constitution. The accused 
cannet thereby be deprived of life, liberty, or property. He can only be removed 


Jrom the office he fs, and prevented from holding office, not as a punishment, but 
y 
r 


aS 4 meaus merely of protection to the community against the danger to be appre- 
hended from having a criminal in office. 


Senator Garrett Davis, page 156, said : 


First. No person but civil officers of the United States are subject to impeach 
ment. 


Senator Sumner, page 249, said: 


It [impeachment] is not in the nature of punishment, but in the nature of protee- 
tion to the Republic. It is confined to removal from office and disqualification ; but, 


| as if aware that this was no punishment, the Constitution further provides that 


this judment shall be no impediment to indictment, trial, judgment, and punish 
ment “according to law.’ Thus again is the distinction declared between an im 
—— and a proceeding “according to law The first, which is political, be 
ongs to the Senate, which is a political body; the latter, which is judicial, belongs 
to the courts, which are judicial bodies. The Senate removes from office; the courts 
teen Tam not alone in drawing this distinction. It is well known to all who 
have studied the subject. Early in our history it was put forth by the distinguished 


| Mr. Bayard, of Delaware, the father of Senators, in the case of Blount, and it is 


adopted by no less an authority than our highest commentator, Judge Story, who 


| was as much disposed as anybody to amplify the judicial power. In speaking of 


this text he says that impeachment “is not so much designed to punish the of 


| fender as to secure the state aqainst qross oficial misdemeanors ; that it touches 


neither his person nor property, but simply divests him ot his political capacity 
(Story, Commentaries, volume 1, § 803.) All this seems to have Gems forgotten by 
certain apologists on the present trial, who, assuming that impeachment was a 
yroceeding “according to law," have treated the Senate to the technicalities of the 
aw, to say nothing of the law's delay. 


And again, at page 270, he said: 


This is a trial of impeachment, and not a criminal case in a county court. It is 
a proceeding for expulsion from office on account of political offenses, not a suit at 


| law. 


On page 67, volume 2, Mr. Manager BOUTWELL says: 


The object of this proceeding is not the punishment of the offender, but the 
safety of the state. 


And on page 99: 


They have brought this respondent to your bar, and here demand his convic 
tion in the belief, as the result of much investigation, of much deliberation, that 
the interests of this country are no longer safe in his hands. 


The learned manager evidently considered that removal from office, 
not punishment of the offender, was the only object of the constitu- 
tional provision for impeachment. 

We have been unable to find a single case in which impeachment 
has been sustained where the accused was not in office at the time of 
impeachment. 

In the case of Barnard, in New York, he was impeached for, among 
other things, offenses committed in a former term of the same oflice. 
But he was in the same office at the time of impeachment. In the 
first volume of the Trial of Barnard, page 151, we find the argument 
of Mr. Beach for the defendant, who cites the report of the judiciary 
committee of the house of New York in the ease of Philip C. Fuller: 


The house directed the judiciary committee to inquire and report, 

First. Whether a person could be impeached who, at the time of his impeach 
ment, was not the holder of an office ander the laws of the State. 

Second, Whether a person could be impeached and deprived of his office for mal 
conduct, or offenses done or committed under a prior term of the same or any other 
office. 


* * * * * * * 


Mr. Weeks, from the judiciary committee, reported that— 


The only clause in the Constitution relating to judgments upon impeachments 

ar that judgments in such cases shall not extend further than the removal 
rom ofttice, and disqualification to hold and enjoy any oflice of honor, trust, or profit 

under this State; but the party impeached shall be liable to indictment and pun- 
ishment according to law. 

From this and from the theory upon which our Government is based, the com- 
mitte have come to the conclusion : 

First. That no person can be impeached who was not, at the time of the commis 
sion of the alleged offense, and at the time of the impeachment, holding some oflice 
under the laws of this State 

That the person impeached must have been in office at the time of the commission 
of the alleged offense, and at the time of the impeachment holding some office un 
der the laws of this State. 

That the person impeached must have been in office at the time of the commission 
of the alleged offense, is clear from the theory of our Government, namely: That 
all power is with the people who, if they saw fit, might elect a man to office guilty 
of every moral turpitude, and no court has the power to thwart this their will, and 
say he shall not hold the office to which they have elected him. A contrary doc 
trine would subvert the spirit of our institations. 

It is equally clear, from the tenor of the Constitution, that the person must be 
in office at the time of the impeachment. This instrument provides that two modes 
of punishment, namely: Removal from office, or removal or disqualification to hold 
office. In either mode of punishment the person must be in oilice, for removal is 
contemplated in both cases, which cannot be effected unless the person is in office. 

The courts are the only tribunals that have jurisdiction over a delinquent, after 
his term of office has expired, to punish him for offenses committed in the discharge 
of the duties of his office. 

The committee have further come to the conclusion: 

Secondly. That no person can be impeached and deprived of his present term of 
office, for offenses alleged to have been committed during a prior term of the same, 
or any other office. 

Neither by the Constitution nor by our laws is there any period limited in which 


| an impeachment may be found. It is but fair, therefore, to infer that the intention 


was to confine the time to the term of oflice during which the offenses were alleged 
to have been committed ; any other conclusion would lead to results which could 
not be sustained, for who can say but that the people knew of this malconduct, 
these offenses, and clected the individual notwithstanding ; true, an extreme case 
might be put of fraud committed on the last day of the term of an office, to which 
office the individual might be immediately re-elected ; yet who could say this was 
not known to the people. How is the matter to be settled! The mere statement 
of the question shows the dilemma in which we would be placed at every election, 
if the tenure of stability of an office depended npon a legal inquiry as to whether 
the people knew the characters of the individuals they had elected to office, and 
had exercised a proper diseretion 

However much it may be desired to have men of high integrity and honesty to 
fill our public offices of trust and honor, yet, by our Constitution and the funda 
mental principles of our Government, no particular scale of integrity, honesty, or 
worality is tixed. No inquisition as to what character bad been can be held; it is 
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enough that the peoy have willed the person should hold the office, and the courts, 
which are but the mere creatures of the public, will have no power to interfere 

The Constitution provides, as we have seen, that @ person cannot be impeached 
after he ia out of office then, if the some person should be re-elected to the same 
oftice a year afterward, would this right of impeachment be revived? In fine, by 
his re-election, would he incur any other liabilities or acquire any other rights than 
those incident to his present term of office! We think a moment's reflection would 
convince each person that it would not 

Again, could an ofticer be deprived of bis present office by impeachment for mal- 
conduct in another and different oflice, or even the same office, twenty years before 
his present term commenced! If not could he after one year or Gne moment had 
elapsed? The time is nothing ; the question is, is be out of office? It matters not 


if the next moment he is inducted in 
' 


| 
Che committee think it clear, in every light they have been able to view this 


matter, that the Constitution intended to confine impeachments to persora in office, 
and for offenses committed during the term of the office for which the person ia sought 
to be removed. In pursuance of this conclusion, the committee recommend to the 
House the adoption of the following resolution : 


Resolved, That the committee of investigation into the official conduct of State | 


officers, and of persons lately but not now holding office, be instructed— 

1. Lhat a person whose term of office has expired is not liable to impeachment 
under section 1, article 6, of the Conatitution 

2. That a person holding an elective oflice is not liable to be impeached under 
section Lt, article 6, of the Constitation for any misconduct before the commencement 
of his term, although such misconduct occurred while he held the same or another 
office under a previous election 

We have been unable to find any case in which a private citizen 
has been held subject to impeachment for misconduct in an office 
formerly held by him. In the Barnard case, it is true, the court held 
that the accused might be convicted and removed from office on ac- 
count of offenses committed in a former term of the same elective 
office which he was holding at the time of impeachment. 

In the State of Ohio Messrs. Pease, Huntingdon and Tod held a 
certain act of the Legislature unconstitutional and void. At the ses- 
sion of the Legislature 1807~8 steps were taken to impeach them 


therefor, but the resolution was not acted upon at that session. But | 
at the next session steps were taken toward the impeachment of the | 


offending judges, and articles of impeachment were reported against 
Pease and Tod, but not against Huntingdon, who, in the mean time, 
had been elected governor of the State, and, of course, had ceased to 
be a judge of the court. This discrimination is an authority in favor 
of the proposition that no man can be impeached after he is out of 
ollice. (Cooley on Constitutional Limitations, page 160, note 3.) 

lo all this the managers, as I understand them, have nothing to 
oppose but the arguments in Blount’s case, and three words from 
Rawle on the Constitution. Ishall refer to both; Lask the Secretary 
to read from the argument of Mr. Bayard in that case, 2 Congressional 
Annals, page 2261. 

The Secretary read as follows: 


I observe, it is stated in the plea, that William Blount was not an officer of the 
United States at the time of the act done charged in the articles of impeaciment 
This objection is rem oved if either of the grounds which we have taken be main 
tainable: First, that impeachment is not confined to officers, but exends to every 
citizen ; second, that a Senator is an oflicer of the United States. 

It is also alleged in the plea, that the party impeached is not now a Senator. It 
is enough that he was a Senator at the time the articles were preferred. If the 
impeachment were regular and maintainable, when preferred, I apprebend no sub- 
sequent event, grounded on the willful act, or caused by the delinquency of the 
party, can vitiate or obstruct the proceeding. Otherwise the party, by resignation 
or the commission of some offense which merited and occasioned lis expulsion, 
mi ht secure his impunity lhis is against one of the sagest maxims of the law, 
which does not allow a man to derive a benefit from his own wrong 


Mr. CARPENTER. Please read from the argument of Mr. Dallas, 
page 2278, the passage marked. 

The Secretary read as follows : 

It would be permitted to him, however, cursorily to remark that the articles of 
impeachment do not charge William Blount with any crime or misdemeanor com- 
mitted in the execution of his office with any act which might not have been com- 
mitted by any other citizen as well as a Senator; that there was room for argu- 


ment whether an officer could be impeached after he was out of oflice; not by a | 


voluntary resignation to evade prosecution, but by an adversary expulsion. 
Mr. CARPENTER. Now read from Mr. Ingersoll, page 2294. 
The Secretary read as follows: 

It isamong the less objections of the cause, that the defendant is now ont of 
oftice, not by resignation. 1 certainly shall never contend that an officer may first 
commit an offense, and afterwards avoid punishment by resigning his office; but 
the defendant has been expelled 

Mr. CARPENTER. They also cited Rawle on the Constitution, page 
213, for the benetit of three words only. On page 213 Mr. Rawle says : 

From the reasons already given it is obviou~ that the only persons liable to im- 
peachment are those who are or have been in public office. 

Three words, “or bave been,” is all they claim any comfort from 
in this passage from Rawle—an instance of the caution of a writer, 
in laying down a general proposition, to throw in here and there 
qualifications which may or may not exist. He does not discuss the 
question at all, or give any reason why men should be impeached af- 
ter they are out of office. 

In regard to the argument of Blount’s counsel, it may be remarked 
that the question was not involved in that case. Blount had not 


resigned. Neither Mr. Dallas nor Mr. Ingersoll had been retained to | 


compose an essay upon the subject of impeachment, but simply to take 
care of Blount in that case. It is the constant habit of counsel, in argu- 
ing a particular cause, to concede a proposition from the other side 
which does not affect their client. It is much easier to confess a prop- 
osition and avoid it by showing that the case is not within it, than to 


answer the proposition itself. Judges hold that they are not bound by | 


an opinion upon a state of facts not before them. An obiter dictum does 
not bind the court, and a fortiori should not be regarded as the deliber- 
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ate opinion of counsel. It was a proposition wholly immaterial in that 
case; and therefore counsel might confess and avoid, instead of tak- 
ing time to answer the proposition on its merits. The question of 
jurisdiction depends upon whether the respondent holds or does not 
hold an office, and not whether he got out of it by expiration of his 
term or by resignation. 

The honorable managers rest their side of this question upon three 
words in Rawle’s Commentaries: and the admission of two lawyers 
in arguing a cause where the question was whoily immaterial. 

Mr. MCDONALD. I propose a question to the counsel. 

The PRESIDENT pro tempore. The Secretary will report the in- 
quiry propounded by the Senator from Indiana. 

The Secretary read as follows: 

If the term of oftice of the accused should terminate or expire pend 
ing the trial, would that operate to discontinue or abate the cause ? 

Mr. CARPENTER. I think it would. 

Mr. THURMAN. I suppose that some time during the day the Sen- 
ate will take a recess for a few minutes; and I would like to inquire 
of the counsel if it would suit his convenience for the Senate now to 
do so? 

Mr. CARPENTER. I should like to go on for a few moments. 

If I am right in saying that the only purpose of impeachment is to 
remove a man from office, when the man is out of office the object of 
impeachment ceases, and the proceedings must abate. There would 
be no further object to attain by the proceeding. Suppose the man 
committed suicide while his trial was progressing, would not that 
be good matter of abatement? Suppose he commits official sui- 
cide, by resigning, why should this not bave the same effect? I 
| haveattempted to show that the sole object for which the power of 
impeachment was given is removal from office. 

There is another proposition which I intended to argue in that con- 
nection. The disqualification clause of punishment was evidently 
| put in for the purpose of making the power of removal by impeach- 

ment effectual. After providing that the officers of the United States 
| might be removed on impeachment, although the President could not 
| pardon the offender convicted and removed, yet if he could re-instate 
| him the next morning he would have substantially the power of par- 
|} don. To prevent this was the object of the disqualifying clause ; 

which Story says is not a necessary part of the judgment. You might 

impose it where you had removed an officer appointed by the Presi- 

dent whom the President could re-instate. You could stop that by fix- 
| ing disability upon the officer; and that I take to have been the sole 
purpose of this clause. 

If I am right in this position, if the man died in the middle of the 
trial, or if he died after finding against him, but before judgment had 
been pronounced, the suit would abate. Must this court go on and 
sentence a man after he is dead,—either physically or officially dead ? 
It is equally absurd to talk of removing a man from an office which 
he no longer fills, as to talk of removing a man from office after he is 
dead. So far as its effect upon the suit is concerned I see no differ 
ence between the case of his natural death and his official death. The 
suit abates because there is no further object to be attained by its 
prosecution. 

Let me remind the Senate that there is not a writer on this subject 
| who does not maintain that the power of impeachment was never in- 
| tended for punishment. 
| This is conclusively shown by the fact that the party, after he is 
| impeached, is to be indicted and punished for hiscrime. And it should 

be remarkegl that, if impeachment lies against one not in office, he 

must either not be punished at all, which would show the absurdity 
| of the proceeding; or you must inflict the disqualification, which, 
Story says, you need not inflict on one removed from office. 

Returning from this digression to the line of my argument, let me 
say that Rawle’s Commentaries and the report of the Blount case were 
considered by Judge Story in writing his Commentaries; and he quotes 
from them both, but evidently disagrees with Rawle’s parenthetic sug- 
gestion, and the concessions made by the counsel of Blount. 

I read from Story’s Commentaries on the Constitution, § 789. The 
fourth section of the second article is quoted as follows: 

The President, Vice-President and all civil officers of the United States, shall be 


removed from office on impeachment for, and conviction of, treason, bribery, or other 
| high crimes and misdemeanors. 


Story then proceeds: 


From this clause it appears that the remedy by angeevent is strictly confined 
» 
r 


to civil officers of the United States, including the esident and Vice-President 
In this respect it differs materially from the law and practice of Great Britain. In 
that kingdom all the king's subjects, whether peers or commoners, are impeachalle 
in Parliament, though it is asserted that commoners canvot now be impeached for 
capital offenses, but for misdemeanors only. Such kind of misdeeds, however, as 
peculiarly injure the commonwealth by the abuse of high offices of trust are the 
most proper and have been the most usual grounds for this kind of prosecution in 
Parliament. There seemsa peculiar propriety, in a republican government at least, in 
| confining the impeaching power to persons holding ofice. 


I will not take the time to read further from this section, but it 
| proceeds in answer to the suggestion made by Rawle and to the ar- 
gument of Mr. Bayard and the concessién made by the counsel for 
Blount to get rid of a point which conceded did not harm their client, 
or affect his case, and which they would rather concede than to argue. 
Here is what Story says of Rawle, § 801: 
A learned commentator seems to have taken it for granted that the liability to 


impeachment extends to al!, who have been, as weil as vo all, who are, in public 
oflice. 


; 


al Wigs». 


lie inca tA Katt stihl 


De a 








{ 
| 














TRIAL OF WILLIAM W. BELKNAP. AS 


Section 802 and section 803 bear upon the same point. I will read 
section 803: 

As it is declared in one clanse of the Constitution “that judgment in cases of im 
peachment shall not extend further than a removal from office and disqualification 
to hold any oftice of honor, trast, or profit under the United States,’ ont in another 
clause that “the President, Vice-President, and all civil officers of the United States 
shall be removed from office on impeachment for and conviction of treason, bribery, 
or other high crimes or misdemeanors,” it wou'd seem to follow that the Senate. on 
the conviction, were bound in all cases to enter a judgment of removal from office, 
though it has a discretion as to inflicting the punishment of disqualification. 
If. then, there must be a judgment of removal from office, it would seem to fol ow 
that the Constitution contemplated that the party was still in office at the time of im- 
peachment. If he was not, his offense was still liable to be tried and punished in 
the ordinary tribunals of justice. Andit might be argued with some force that it 
would be a vain exercise of authority to try a delinquent for an impeachab!e offense 
when the most important object for which the remedy was given was no longer nec 
essary or attainable. And although a judgment of disqualification might still be 
yronounced, the lancnage of the Constitution may create some doubt whether it can 
: pronounced without being coupled with a removal from office. There is also 
much force in the remark that an ~eeenebennns 18 a proceeding purely of a political 
nature. It is not so much designed to punish an offender as to secure the State 
against gross oficial misdemeanors. 


Mr. CONKLING. Mr. President, I should like to ask a question of 
the counsel. I ask it that I may understand fully his answer made 
to the Senator from Indiana. 

The PRESIDENT pro tempore. The Senator from New York pro- 
pounds a question, which will be read. 

The Secretary read as follows: 

Is there no distinction on the point of jurisdiction to try an impeach- 
ment between the case of a resignation before articles are found and 
the case of resignation not till after articles have been found? 

Mr. CARPENTER. That is like the question considered by Messrs. 
Dallas and Ingersoll in their case, and which they conceded, rather 
than stop to answer. It is a question not material in this case, be- 
cause here the resignation preceded the exhibition of the articles. 
Still, to answer the question, I think that even such resignation 
would abate the proceedings. 

Mr. EDMUNDS. Mr. President, I move that the Senate sitting for 
this trial take a recess of twenty minutes. 

The motion was agreed to; and (at two o’clock p. m.) the Senate 
sitting for the trial of the impeachment took a recess for twenty min- 
utes. 

The PRESIDENT pro tempore, at two o’clock and twenty minutes 
p. m., resumed the chair. 

Mr. CARPENTER. Mr. President and Senators, during the recess 
I have reflected upon the questions proposed to me by two of the 
Senators; that by the Senator from Indiana, which is: 


If the term of office of the accused should terminate or expire pending the trial, 
would that operate to discontinue or abate the cause! 


And the other by the Senator from New York, [Mr. CONKLING :] 


Is there no distinction on the point of jurisdiction to try an impeachment, be 
tween the case of a resignation before articles are found, and the case of resigna- 
tion not till after articles have been found ! 


When these questions were propounded to me, I had in mind pre- 
cisely the difficulty that I have inherited from the course pursued 
by Messrs. Dallas and Ingersoll. I was determined that the counsel 
who shall follow me in the next impeachment case, should not be 
embarrassed by any inconsiderate admission of mine. I therefore 
met the questions as I thought, at the moment, they ought to be an- 
swered, 

The question put to me by the Senator from New York is very 
specific, and, in reply, I would say that a distinction exists between 
the case where a resignation precedes the exhibition of the articles, 
and the case where a resignation comes between the exhibition of the 
articles and final judgment. And this court might hold that after jur- 
isdiction had attached by exhibition of the articles, oreven by the formal 
impeachment which precedes exhibition of articles, the jurisdiction 
had attached, and resignation would not prevent final judgment. 
Speaking, however, for myself, I still incline to the opinion that, if 
the officer, who alone can be impeached, is out of the office before judg- 
ment of removal passes, this would abate a proceeding, which, I have 
endeavored to show, can only be had for the purpose of removal. It 
is said the law will not require a vain thing; from which I infer 
that the highest court in the Republic will not render a vain judg- 
ment. Having thus performed my duty to the next impeachment 
case, I return to my argument in this case. 


I have read to the court three sections from Story’s Commentaries 


on the Constitution, to show that he did not accept the parenthetical 


suggestion of Mr. Rawle, nor the concessions made by counsel for 
Blount. Candor compels me to read from the Commentary of Judge 


Story > 


Sec. 805. It is not intended to express any opinion in these commentaries, as to 
which is the true exposition of the Constitution on the points above cited. They 
are brought before the learned reader, as matters still sub judice, the final decision 
of which may be reasonably left to the high tribunal constituting the court of im- 


peachment, when the occasion shall arise. 


Every lawyer knows that Judge Story was in judicial office while 
he was writing these commentaries; every lawyer knows his method 
in regard to undecided questions, in all his legal writings. When he 
came to any important questions, not settled by judicial decisions , he 
gave the arguments pro and con, and invariably declined dogmat ical 


declarations, but it is never difficult to discern the leaning of his own 





mind; notwithstanding his repeated assertion that he does not intend 


toexpress anopinion. And when he says, from a particular provision 
of the Constitution it seems to follow so and so, or that from a provis- 
ion of the Constitution it seems to result so and so, we get the in- 
clination of his mind, although be protests he is not giving an opin- 
ion, Which, indeed, might embarrass him if the question should come 
before him judicially. 

Mr. THURMAN. Mr. President, I send to the Chair a question 
which I submit for the counsel to answer at this point of the argu- 
ment. 

The PRESIDENT pro tempore. The Senator from Ohio propounds 
an inquiry, which will be read. 

The Chief Clerk read as follows: 

Do or do not the remarks you have read from the debates in the 
constitutional convention relate exclusively or mainly to the ques 
tion whether the chief executive officer in the Government should be 
unaccountable, as in Great Britain, or should be responsible ? 

Mr.CARPENTER. There were but two principal debates upon this 
subject in the convention. One was upon the question whether the 
power of impeachment should be incorporated in the Constitution; 
and the other was in regard to the question whether the trials of im- 
peachments should he had in the Supreme Court or in the Senate. I 
do not think the precise question proposed by the Senator from Ohio 
was debated in the convention at all. The doctrine of kingly im- 
munity, I think, was not debated at all. The principal point in de- 
bate was whether the power of impeachment should be conferred in 
regard to the President, whose tenure was only for a short term. 

Mr. President, the question now pending before this court is not 
prejudiced by even the opinion of the House, When the report of 
the committee against this respondent was made in the House, the 
proceedings which followed were not such as to give any weight to 
the conclusion which was reached. Having referred on a former 
occasion to the disorder amid which the impeachment of the respond 
ent in this case was carried, I will now refer to what was said by the 
Speaker of the House upon the subject. 

The Speaker. The Chair is resolved that this solemn business shall not proceed 
in such disgraceful disorder, and be therefore appeals respectfully and personally 
to every member wpon this floor to aid him in restoring and maintaining order 


Thaf was my authority for saying that these proceedings went on 
in the House under a state of things denominated by the Speaker as 
“disgraceful disorder.” If there be any appeal from the Speaker of 
the House of Representatives, it certainly is not to the counsel for 
Belknap. We are bound by the ruling of the Speaker on that ques 
tion. 

Let me read the remarks of Mr. Hoar in the House, not so long 
ago as to have been forgotten by him, in a proceeding which he de 
nominates judicial, a manager, too, on this occasion. 

I thank the honorable manager for the suggestion made the other 
day that, when the proceeding took place, he was acting judicially, 
for that gives the more weight to the opinion he then expressed : 


Mr. Hoar. The division of this hour, the committee being unanimous in one 
opinion, both republicans and democrats, seems to me to imply the opinion on the 
part of the chairman of the committee that it is in some way a political question 
I utterly disclaim and repudiate such an idea. No person can be more desirous to 
punish any public oflicer found guilty of a crime like this charged upon the late 
Secretary of War than the republican members of the House. I wish simply to call 
attention to one matter. The gentleman from North Carolina [Mr. Rospts) al 
luded to the fact of the hasty acceptance of this resignation. 


That is, the resignation of Belknap— 


This Honse solemnly determined in the case of Whittemore that the formal act 
of resignation by the officer terminates the office, and that any American citizen 
ean lay down an office held by him without the consent or acceptance of anybody 
whatever ; it is a mere formal matter. 


It is more than a matter of form to get into office, but according to 
the ruling of the learned judge [Mr. Hoar] it is a mere matter of 
form to get out. A mere resignation accomplishes this result. 


Now, the gentleman from New York [ Mr. Bass] says he has not investigated the 
question whether after the civil ottice has terminated the officer can be impeached 
but he thinks that the gentleman from North Carolina, {Mr. Roppins,| who said 
he had not looked at the authorities, as I understood him, has investigated it more 
than any other member of the committee 


Precisely what Mr. RospBrns had read, this opinion of Judge Hoar 
does not state. I proceed now with the opinion: 


Now, Judge Story, after full discussion, lays down the doctrine that it cannot be 
done. 


We certainly shall not hear from the managers that Judge Story 
does not support the position for which we contend. 


Now, Judge Story, after full discussion, lays down the doctrine that it cannot be 
done. In England any citizen can be impeached, and therefore the English case of 
Warren Hastings does not apply. In America no man can be impeached but a 
civil officer, and when he ceases to be a civil officer he ceases to be within the lit 
eral construction of the Constitution. In America the only judgment rendered is 
removal from office as the principal with the incident of perpetual disqualification 
to hold office, and the Constitution provides that the punishment of the offender 
shall take place as if the impeachment had been had by trial before a jury and a 
judge. 


The judge (Mr. Hoar) proceeds : 


Now, for these offenses there is provided in the statntes of the United States a 
punishment of fine and imprisonment, and perpetual disqualification to hold office 
Now, sir, this man being out of office, and if found guilty it being impossible to get 
him back into another, I protestagainst this hot haste without even having the testi 
mony printed, and determining the question whether it is expedient that all the au 
thority of this House shall be exercised, when it is very likely that when this evi 
dence is printed it may be found that the House may adopt the conclusion to which the 
committee have arrived; butit seems to me unworthy of this great vccasion, and if 
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I stand alone, I stand here to say that this distinguished officer should not be im 
peached in this way under the pre without having the evidence in 
print on which he is charged, without giving these gentlemen who are sworn to sup 
port the Constitution an opportunity to decide upon the question on which sucha 
jurist as Judge Story has expressed an opinion 


Vions question 


But against this array of authorities, showing that a private citizen 
cannot be impeached, the managers say that Belknap was in office at 
the time of the impeachment. It is not denied that Belknap resigned, 
and his resignation was accepted by the President, at ten o’clock and 
twenty minutes a. m., March 2, 1876; nor is it denied that the first 
proceedings in the House in relation to him took place after three p. 
m. of that day. But the managers say that, in legal contemplation, 
he was in office at the time of impeachment, because the law will not 
notice fractions of a day; and, second, that he resigned to evade im- 
peachment, and therefore was in office for the purpose of impeach- 
ment after his resignation was accepted. 

Fractions of aday! I did not suppose this case would be deter- 
mined on a question of special pleading, or a fiction of law, until I 
heard the argument of the learned manager [Mr. Lorp] yesterday. 
I supposed we could strike through the fog and place our feet upon 
the solid rock of jurisdiction. But the managers propose to hold us 
bya fiction. They maintain that, although the respondent had re- 


signed, and his resignation had been accepted, nevertheless, this | 


court must decide that he was in office all day, and until after his | the liabilities incident to a public officer, is immaterial as regards the 


impeachment on the afternoon of that day, because this court cannot 
distinguish between the forenoon and afternoon of a day. 

Suppose a man is sentenced by a criminal court to be hanged at two 
p. m. of a certain day; and suppose the President pardons him at ten 
a.m.of that day. Must he be oneal at two p. m., because the law 
knows no fraction of a day? 
on the gallows; hanged at the yard-arm; but we never heard of a 
man being hanged on the fraction of a day. 

Suppose in time of war the colonel of a regiment is relieved from 
duty, or his resignation accepted at nine o’clock in the morning, and 


at four p.m. of the same day the regiment is engaged in battle. | 
Could the colonel be court-martialed because he was not at the head | 


of his regiment at four o’elock ? 

But having answered the managers on the substance of their claim 
of jurisdiction, we shall not yield to their fictions. 

Broom’s Legal Maxims, page 122, says: 


to prevail against tiction 
are to be considered as one legal day, “ the court is bound, if required for the pur 
pose of doing substantial justice, to take notice that such legal day consists of sev 
eral natural daya, or even of a fraction of a day Evidence may therefore be ad 
duced to show that an assignment of his goods by a felon, bona side made for a good 
consideration, after the commission day of the assizes— 


That is the term— 


was in truth made before the day on which he waa tried and convicted, and on | 


proof of such fact the property will be held to have passed by the assignment 


This matter is very fully discussed, exhaustively so, in 12 Common 
Bench Reports, at page 55, the case of Whitaker rs, Wisbey. 
judge, in stating the opinion says: 


This case has been argued before us in a very learned and elaborate manner 
Every authority which could have the remotest possible bearing upon the subject 
has been referred to; but I must own that I have not throughout entertamed the 
slightest. doubt rhe action was in trover, to which there was a plea of not pos- 


sessed 


cuted on the 20th of March, I*51, by Thomas Whitaker, the plaintiff's brother. It 


appeared that Thomas Whitaker, the assigner, and George Whitaker, his father, | 


were tried and convicted of felony at the last spring assizes for the county of Cam- 
bridge; that the commission day of the assizes was the 19th of March; and that 
the trial and conviction of the prisoners took place on the 22d. The substantial 
defendants in this action were the corporation of Cambridge. who claimed as 
grantees of the goods and chattels of felons convict, &c. It was found by the jury 
that the conveyance ander which the plaintiff claimed was executed bona jide avd 
for a valuable consideration; and he had, no doubt, a good title, unless it was taken 
away by the assignor’s conviction 


Then he proceeds to consider the authorities, and affirms the doc- 
trine to be found in the syllabus, which I will read: 


An assignment of a felon's goods, bona fide made for a good consideration, after 
the commission-day of the assizes, but before the day upon which he was actually 
tried and convicted, will pass the property 


| fore the repeal of the act. 


We have heard of men being hanged | 


| Secretary of War still, and he must be re-instated in the office. 


| ent 
| land in that State which was also claimed by other citizens uf that 


Maule, | 


The plaintiff claimed the goods in question undera deed of assignment exe- | 


This petition was filed about noon. The 
act was not repealed till late in the evening, and Judge Story held 
that he would take notice of the fraction of a day, and sustained the 
proceeding—the jurisdiction of the court. This decision contains a 
full examination of all the authorities on the question. 

Il. Icome now to the question of the materiality of the issues of 
fact joined in this case upon pleadings subsequent to the articles of 
impeachment ; or, to state the question in different terms, if a private 
citizen cannot be impeached for offenses committed in an office pre- 
viously held by him, or during the time he held a public office, can he 
be amenable to impeachment, provided he resigned the office for the 
purpose of evading impeachment? 

In general, it may be said that the legal effect of an act which one 
has a right to perform, and does perform, cannot be affected by the 
motive which induced its performance. The respondent was Secre- 
tary of War, and on the 2d day of March, 1876, at 10.20 a. m., he re- 
signed, and the President accepted his resignation. It will be con- 
ceded that from that moment he was out of the office and became a 
private citizen. The consequences which result from his leaving the 
oftice and becoming a private citizen attach absolutely to the resigna- 
tion and acceptance. Whether he resigned because he was weary of 
the office, dissatisfied with the compensation, or because he no longer 
wished to perform the duties and meet the responsibilities and incur 


effect or consequence of his resignation. If, as I have endeavored to 
show, no one who is a private citizen can be subject to impeachment, 


| then the only material question is whether or not Belknap ceased to 
| be Secretary of War on the 2d of March, at 10.20 in the forenoon, and 


became a private citizen. If the resignation was only pretended, not 
actual, if what took place between him and the President was a mere 
sham and did not vacate the office of Secretary of War, then of course 


| he remained Secretary of War and subject to impeachment; and if 
| this court should sustain jurisdiction upon the ground that what took 


place did not vacate the office, and on the final trial should acquit 
Belknap of these charges, it would follow that Belknap, never having 
ceased to be Secretary of War and being acquitted of the charges, is 
This 


is a reductio ad absurdum. For, proceeding upon the resignation as a 


| fact, the President has nominated and the Senate confirmed Mr. Taft 

| a8 successor to an office rendered vacant by Belknap’s resignation. 

It has indeed been affirmed as a broad general principle that “the truth is always | 
and hence, although for some en 8 the whole assizes | 


The principle that the consequences of an act legally performed 
attach to its importance, without regard to the motives which in- 
duced it, is settled by the Supreme Court in MeDonald rs, Smalley 
and others, 1 Peters, 320. The Constitution and laws give the Fed- 
eral courts jurisdiction over controversies between citizens of differ- 
States. McArthur, a citizen of Ohio, claimed title to a piece of 


State. Owing to a conflict of decisions between the State courts of 
Ohio and the circuit court of the United States for that district, Mc- 
Arthur’s title would have been held void by the State courts and 
valid in the United States court. And McArthur, to evade the juris- 
diction of the State courts, conveyed the land to McDonald, a citizen 
of Alabama, for a stipulated price, and received paymeut. Suit was 
brought by McDonald in the Federal court for Ohio, and the juris- 
diction of the court was contested, and denied by that court, upon 
the ground that the motive for the conveyance was to give the grantee 
a status in the Federal court. The case was brought to the Supreme 
Court, where Marshall, C. J., delivered the opinion. He says: 

The single inquiry must be whether the conveyance from McArthur to McDon- 
ald was real or fictitious. * * * The testimony shows, we think, a sale and con 
veyance to the plaintiff which was binding on both parties. * * * The motives 
which induced him [McArthur] to make the contract, whether justifiable or cen 
surable, can have no influence on its validity. They were such as had sufficient 
influence with himself, and he had a right to act upon them. 

And the court held that jurisdiction attached after the conveyance, 
without regard to the motives which induced the conveyance. This 
principle was repeated in Smith vs. Carnochan, 7 Howard, page 198. 

Suppose two citizens of the same State are involved in an impor- 
tant controversy, and one of them, for the purpose of suing the other 
in a Federal court, removes to another State, and commences suit in 
the Federal court of the State from which he removed, is it not man- 
ifest that the only question which could affect the jurisdiction would 
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The particular point decided is of no consequence, but it contains 
an examination and discussion of all the modern cases on the subject. 
The question came before Judge Story, (2 Story’s Reports, 571,) a case 
remarkable for the clear manner in which the question was presented 
to the court. The syllabus of the case is this: 


be whether his removal was real or only colorable? If he had in fact 
become a citizen of the other State, his right to sue in the Federal 
| court could not be questioned. If, on the contrary, he had only pre- 
| tended to remove, and had not actually removed, then he would remain 
| a citizen of the former State, and be incapable of invoking Federal 
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The doctrine, that, in law, there is no fraction of a day, is a mere legal fiction, and 
is true only in respect to cases where it will promote right and justice. 

By the Constitution of the United States, every bill takes effect as a law, from the 
time when it is approved by the President, and then its effect is prospective and 
not retrospective 

A petition for the benefit of the bankrupt act was filed in the district court on 
the 3d day of March, 1°43, about noon; the act of the 3d of March, 1843, repealing 
the bankrupt act, passed Congress, and was approved by the President, late in the 
evening of the same day. J/eld, that the court had jurisdiction of the petition at 
the time when it was tiled and acted upon. and that it had full jurisdiction to enter- 


tain all proceedings thereon, to the close thereof, according to the provisions of the 
bankrupt act 


I should say here that the repealing act saved all cases and permit- 
ted them to proceed to tinal termination, which were commenced be- 


jurisdiction. Many years ago one of the honorable managers, [ Mr. 
LYNDE, ] then a patriarch, and myself, a neophyte in the profession, in 
our own State, were retained for a client in a controversy with a rail- 
road company of that State. Under professional advice, the sound- 
ness of which, I believe, never was questioned, he removed to Illinois, 
and commenced and successfully prosecuted his suit in the Federal 
court for Wisconsin. His removal was actual, and nobody denied the 
consequence of his citizenship in Illinois, although everybody knew 

| that he had acquired that citizenship in order to enjoy the benetit 
| which it conferred upon him to sue in the Federal court for Wisconsin. 
So in this case, Belknap having actually resigned, and his resig- 
nation having been accepted, so as to vacate the office, as matter 
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of fact; having laid aside his official character, and resumed that of 
a private citizen, is entitled to enjoy all the rights, privileges, and 
immunities pertaining to private citizenship; not the least of which, 
I reckon, is exemption from the criminal jurisdiction of this court. | 
And hence it follows that the issues of fact joined in this canse, as to 
whether ar not he resigned, and resumed the character of a private 
citizen for the purpose of enjoying the immunity belonging to it, are 
immaterial to the proper determination of this cause. 

Ill. Can the House of Representatives support the jurisdiction of 
this court by new matter alleged in its pleadings subsequent to the 
articles of impeachment ? 

This court can only acquire jurisdiction, in a proceeding of im- 
peachment, by articles presented by the House, showing a case of 





impeachable criminality; that is, a case where the act complained of 
is impeachable, and the actor subject to impeachment. In other 
words, the articles must be such as to require no aid from subsequent 
pleadings. In this case the articles describe the respondent as “late 
Secretary of War.” Within the strictness of allegation required by 
common law criminal courts such descriptio persone would not be 
equivalent to an allegation that he was no longer in that office. 
Therefore, and to meet the view sometimes entertained that a citizen 
holding one office may be impeached for misconduct in another, we 
interposed the plea to the jurisdiction, stating affirmatively that, at | 
the time of impeachment, the respondent was not any officer of the 
United States. He was impeached at the bar of the Senate—if formal 
announcement that articles would be presented against him is an im- 
peachment—on the 2d day of March, A. D. 1876. Some of the articles | 
charge that he continued to be Secretary of War to or until (1 forget 
which) the 2d day of March. This excludes the 2d day of March 
from his holding office; therefore, if we are right in contending that 
only a person holding office can be impeached, the articles fail to 
show a case within jurisdiction. 

And I think it would have been safe for us to demur to the arti- 
cles. But not wishing to take risks upon a technical construction, we 
thought it safer to plead affirmatively the fact that the respondent 
was not holding any office at the time of impeachment. Undoubt- 
edly, to any plea of the respondent in confession and avoidance of 
the articles, the prosecution might have replied in confession and 
avoidance; but not so to a plea which, in substance, is a denial of 
any fact which should have been stated in the articles, to show juris- 
diction. If the articles themselves are deficient in not stating any 
fact necessary to entire jurisdiction, jurisdiction of the offense and 
the offender, then this court never acquired jurisdiction. 

It results from the fact that this court has only a special jurisdic- 
tion, that the first pleading must show a case within the jurisdiction. 
This was held with regard to jurisdiction of circuit courts of the 
United States in Brown rs. Keene, 8 Peters, 112; Jackson rs. Ashton, 
& Peters, 148; Hodgson rs. Bowerbank, 5 Cranch, 303; Mossman rs. 
Higginson, 4 Dallas, 12; and Jackson vs. Twentyman, 2 Peters, 136. 

The honorable manager [Mr. LorD] yesterday referred us to two 
cases,—2 Chitty’s Reports, 367, and 2 Maule & Selwyn, 75. These 
were actions of quo warranto, that is, civil suits to try the title to an 
otlice, to be followed by a judgment for damages and costs. The 
court held, what everybody would concede, that resignation did not 
preclude final judgment. 

One Senator at least, Senator Howe, will remember a somewhat re- 
markable case of this kind in our own State, where he happened to 
be on the winning, and myself on the losing, side. I refer to the case 
State on the relation of Bashford vs. Barstow. In this case, after the 
court had declared its jurisdiction, the attorney-general came into 
court, and filed a discontinuance. 

But the court held that the case was really a civil cause, in favor of 
the relator, against Barstow, who was in possession of the office ; that 
the State had no interest in the question, and was only a formal party. 

The learned manager also asserted that in a criminal cause there 
could be no such thing as a replicatiou and rejoinder. If he will take 
the trouble to examine Wentworth’s Pleadings he will find that he is 
in error; and if he will examine Archbold’s Criminal Pleadings, he 
will find the very forms from which we have drawn our pleadings 
subsequent to the plea in abatement. 

Senators, I have performed my duty in the argument of this ques- 
tion; and have but to thank you for the patient attention you have 
giveame. I consider this the most important question ever submitted 
to a court in the United States. If we would avoid the convulsions 
which disturb and disgrace South American republics, this jurisdic- 
tion must be denied. 

If, in the revolutions which occur in politics, an administration is 
not only to be driven from power, but subjected to impeachment; if 
political overthrow is to be followed by criminal convictions and 
political disfranchisement, at the hands of an incoming administra- 
tion, which is to take its course in office, and in turn to be subjected 
to like disgrace and condemnation, it will not be long until impeach- 
ments, instead of being the nation’s great effort to punish enormous 
offenders in the interests of the people, will be degraded, and only 
perform the office of the guillotine upon displaced statesmen. 

The PRESIDENT pro tempore. The managers will proceed. 
ators will please give their attention. 

Mr. Manager KNOTT. If the court please, Mr. President, in a gov- 
ernment instituted by a free people for the preservation of their own 
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liberties, the protection of their own interests, and the promotion of 
their own prosperity, it is certainly a matter of paramount conse- 
quence that the amplest possible provision should be made for secur- 
ing the purity and efliciency of its administration, not only by the 
prompt removal of those who may be guilty of criminal miscondnet 
in office, but if necessary by signalizing their infamy, as Mr. Hamil- 
ton felicitously expresses it in one of his essays in the Federalist, 
“by a perpetual ostracism from the esteem, and confidence, and hon- 
ors, and the emoluments of their country.” 

So far as the executive and judicial departments of our own Gov- 
ernment are concerned, it is evident that the framers of our Federal 
Constitution intended to accomplish this important end through the 
various provisions relating to the subject of impeachment contained 
in that instrument; and the real question now under consideration 
is whether they failed to accomplish that object or not ; whether the 
means devised by them for that purpose are sufficient to enable the 
people of this country, acting through their regularly constituted 
authorities, to preserve the purity and maintain the integrity of their 
own Government, or whether those means are so ill-adapted to the 
great end designed, so utterly and ridiculously inadequate in fact, 
that any official criminal, no matter how flagitious his conduct may 
be, can literally set them at defiance. In a word, whether you exer- 
cise the functions devolved upon you to-day as the highest court 
known to our Government by virtue of a constitutional power, or 
merely at the will and pleasure of the accused. For, sir, these are 
the elements of the proposition now seriously introduced and gravely 
insisted upon here, that a party may be guilty of any criminal mis- 
conduct in office and evade the penalty prescribed for his crimes by 
the simple act of resignation. 

The mere statement of such a proposition is sufficient to indicate 
the gravity of its nature, and perhaps it is not too much to say that 
one of greater importance or of profounder interest could not be pre- 
sented for the consideration of this exalted tribunal. However dis- 
reputable the offenses may be which are charged against the defend 
ant, however much he may deserve the execration of his fellow-men 
if those accusations are proven to be true, the mere question of his 
guilt or innocence sinks into insignificance when compared with the 
one under immediate discussion, not only because the latter calls in 
question one of the most important prerogatives of the House of Rep- 
resentatives as well as one of the highest powers of the Senate; not 
merely because it denies the power of the people to protect and main- 
tain the purity and the integrity of their Government in the amplest 
manner prescribed in their Constitution, but because it has now for 
the first time to be anthoritatively determined, and because that de- 
termination, whatever it may be, will stand as a precedent through 
all coming time, or at least until the nature and character of our in- 
stitutions shall have been completely transformed. 

It is true, sir, that a somewhat similar question was raised in the 
very first impeachment which occurred after the adoption of our Fed- 
eral Constitution, the case to which such frequent allusion has been 
made since the institution of the present proceedings. I allude of 
course, as the Senate well understand, to the case of Blount, who was 
impeached in 1798 for conduct inconsistent with his station and 
duties as a Senator of the United States; but in that case the point 
was but feebly insisted upon, and never decided by the Senate at all; 
the whole case having turned, as this court well understands, upon 
the point that a Senator of the United States was not, in the contem- 
plation of the Constitution, amenable to the process of impeachment 
under any circumstances whatever. I may add, however, that even 
the decision of that point has not been accepted by some of the ablest 
commentators upon the Constitution as sufficient authority toestablish 
a principle ; not only because it was the decision of a divided court, 
14 to 11, but because ths arguments by which it was sought to be 
sustaine<l, so far as they have been preserved, appear to be, to say 
the least of them, more technical and specious than sound. But so 
far as the question at bar is concerned, the Blount case cuts no figure 
as authority at all for the reason I have stated, that it was not adju- 
dicated by the court at all. The only adjudication from which any- 
thing resembling a legitimate analogy to the point under discussion 
may be drawn, is the case to which frequent allusion has also been 
made by both the learned counsel for the respondent, that of Judge 
Barnard, of New York; and their remarks and my own upon that 
case may serve as illustration of how very widely lawyers upon the 
opposite sides of the same case may differ in their views in regard to 
authorities adduced. 

If the court will pardon me, I will call attention as briefly as I can 
to the point in that case which bears some analogy to the question 
now under consideration. Barnard was impeached as a judge of the 
supreme court of the State of New York during his second term of 
service in that office. In eleven out of the thirty-eight articles of im- 
peachment preferred against him he was accused of maleonduct com- 
mitted during his former term, which, as a matter of course, had 
expired before the articles of impeachment were preferred. To these 
eleven articles he interposed a pleato the jurisdiction of the court upon 
precisely the ground taken by the counsel for the respondent in this 
cause, that the tenure of office during which those offenses were com 
mitted having expired his amenability to impeachment for those of 
fenses expired with it. That was the point made, that the very mo- 
ment his term of oflice expired by lapse of time that very moment the 
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jurisdiction of the assembly to prefer articles of impeachment against 


him and of the high court of impeachment of New York to try bim 
And it should be borne in mind that upon the trial of the 
issue raised upon that plea-matter of Phil. C. Fuller, which has been 
dwelt upon with considerable unction by both the learned counsel on 
the other side,was brought fully into review and deliberately repudi- 
ated and overruled by the highest court of the very State in which it 
oceurred, and inthe lower house of the La gislature the resolutions that 
have been insisted upon here as authority upon the point under con- 
offered. A Senator very pertinently inquired upon 
yesterday whether the resolutions reported in the case of Fuller and 
which had been referred to by the learned counsel had been adopted 
by the house in which they were offered. The learned counsel was 
unable to give the Senator the desired information, and so am I, be- 
cause I have not considered the question of sufficient importance to 
simply for the reason that, whether adopted or not, 
the doctrine they announced was distinetly and deliberately repudi- 
ated and overruled by the only court in which they were ever cited 
as authority before this, and that, too, by the highest court in the 
State in which the transaction took place, and upon an issue alinost 
precisely similar to the one at bar. 


was gone. 


sideration were 


Investigate it, 


lhe plea to the jurisdiction in that case as to the eleven articles I | 
argument, overruled by a vote 


have referred to waa, after elaborate 
of 23 to 9; nineteen senators and four judges of the court of appeals 
holding that a party could be impeached notwithstanding the expira- 
tion of the term of office in which he committed the offense, against 
the votes of six senators and three judges who held that he was not 
so impeachable, 

lhere, sir, is the whole of the Barnard case, so far as there is any- | 
thing in it applicable to the question under discussion. I will add, 


however, that the most cogent reason urged by counsel in support of | 
was that | 


the plea to the jurisdiction in that case, as it seems to me, 
the oflice held by the accused was an elective office; that the people 
themselves had it directly in their own power to preserve its purity 
by refusing to re-elect aman who had abused their confidence and 
betrayed his trost by the perpetration of oflicial crimes ; that they had 

ondoned his offenses, if he were in fact really guilty, 
court of impeachment had no authority consistently with the theory 
of government in that State to countervail the will of the majority 
by removing a man from office for offenses alleged to have taken 
place before his election and of which the electors were supposed to 
be aware when they elected him. 

If, therefore, the decision in that case is entitled to any considera- 
tion whatever as authority here, it derives additional weight from the 
fact that, in that instance, the people had the power to protect them- 
selves at the ballot-box; notwithstanding which, the court intervened, 
and, in order to maintain the purity of an office intended for the pro- 
tection of their interests, convicted and removed an oflicer therefrom, 


on account of crimes committed before his election, and which, so far | 


as their votes could do it, had been by them condoned ; whereas in 
the case at bar the only security the people can have is in the con- 
viction and disqualification of the accused, if he should be proved to 
be guilty of the crimes alleged against him. 

| apprehend, however, that the question now under consideration 


will be settled upon its own peculiar grounds; that it will be deter- 


mined not by what the framers ef the Constitution did not do in con- | 


vention, but by what they did; not by what they omitted to express 
upon the face of the instrument framed by them, but by what they 
there declared should be the fundamental law of the land. In a 
word, that it will be determined upon a fair and reasonable construc- 
tion of the various provisions of the Constitution relating to the sub- 
considered as component parts of a plan of 
government instituted by the people themselves for the promotion of 
the general good; that the object and purpose for which those pro- 
visions were enacted will be kept constantly and distinctly in view ; 
amd that the language in which they are expressed will receive at 
your hands such a construction as will promote, and not defeat, those 
objects and purposes; that no theory which may be predicated upon 
any isolated provision will be permitted to countervail the general in- 
tent of the whole. 

These views, which I think are fairly deducible from leading de- 
cisions in the Supreme Court of the United States, are expressed far 
more succinctly, far more elegantly, and far more forcibly than I have 
the capacity to express in section 419 of Mr. Story’s Commentaries 
upon the Constitution, to which I beg leave to call attention. After 
having reviewed a number of leading cases upon constitutional con- 
struction, he says: 


§ 419, (4.) From the foregoing considerations we deduce the conclusion that, as a 


frame or fundamental law of government, the Constitation of the United States | 


is to receive a reasonable interpretation of its language and its power, keeping in 
view the objects and purposes for which those powers were conferred. By a rea 
sonable interpretation, we mean that, in case the words are susceptible of two dif- 
icrent senses—the one strict, the other more enlarged—that should be adopted 
which is most consonant with the apparent objects and intent of the Constitution ; 
that which will give efficacy and force, as a government, rather than that which 
will umpair its operations and reduce it to a state of imbecility. 
not mean that the words for this purpose are to be strained beyond their common 
and natural sense; but, keeping within that limit, the exposition is to have a fair 


and just latitude, seo as on the one hand to aveid obvious mischief and on the other 
hand to promote the public good. 


I will not consume the time of Senators or abuse their patience by 
an attempt at an idle and unnecessary display of irrelevant learning, 


OF WILLIAM W. 


and that the | 


Of course we do | 


BELKNAP. 


but with these principles in view will simply ask the indulgence of 
the Senate while I read the various provisions of the Constitution 
relative to this subject, in the order in which they should be collated 
if they are to be considered as a systematic whole; and in my com- 
ments upon them I do not wish to be understood that the House of 
Representatives, which I in part represent here, and very imperfectly 
at that, shall be held responsible for or in any manner bound by any- 
thing I shall say. It may be true, as argued by the learned counsel, 
that Mr. LAWRENCE constituted the soul and essence of the Fortieth 
Congress, and because he saw proper of his own volition and for his 
own amusement or improvement to supply the honorable managers 
of the impeachment of President Johnson with a vast array of au- 
thorities, whether relevant or irrelevant, that therefore not only the 

Fortieth Congress but all subsequent Congresses are bound to admit 

everything contained in his collation of adjudged cases as law. I 

will not dispute that proposition with the learned counsel. I only 

desire to say that so far as I am concerned I do not wish to be under- 

stood as being the House of Representatives myself or as having it 

in my power or as even wishing to estop them from asserting any 

views they may see proper in opposition to my own opinions either 
| now or hereafter. 

The first provision on this subject which locates the power of in- 
stituting the proceedings by impeachments is the fifth clause of the sec- 
| ond section of the first article, and is as follows: 
| The House of Representatives * * * 


shall huve the sole power of impeach- 
Tent. 


The second, which designates the tribunal in which the trial shall 

| be had and prescribes certain general regulations with regard to the 
| procedure, is found in the sixth clause of the third section of the same 
article, and is as follows: 


The Senate shall have the sole power to try all impeachments. 
that purpose they shall be on oath or affirmation. When the President of the United 
States is tried the Chief Justice shall preside; and no person shall be convicted 
| without the concurrence of two-thirds of the members present. 


When sitting for 


These are the jurisdictional clauses. The fourth section of the sec- 
ond article prescribes peremptorily what judgment shall be given npon 
impeachment and conviction in certain particular cases, t tuking away 
from the court all discretion in that regard whatever, in the follow- 
ing terms: 

The President, Vice-President, and all civil officers of the United States. shall be 


removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 


The seventh clause of the third section of the second article, which 
was evidently intended to limit the extent of the judgment and de- 
fine the boundary beyond which the court, in no instance, is author- 
| ized to go, is as follows: 

Judgment in cases of impeachmentsha!l not extend farther than to removal from 
office and disqualitication to hold and enjoy any office of honor, trust, or protit un- 
der the United States ; but the party convicted shall nevertheless be liable and sub- 
ject to indictment, trial, judgment, and punishment, according to law. 


While, to conclude the whole, the last sentence of the first clause 
of the second article places the restoration of the party convicted 
forever beyond the reach of executive clemency by providing that 
| the President— 


Shall have power to grant reprieves and pardons for offenses against the United 
| States, except in cases of impeachment. 


I have now read everything contained in the Constitution in any 
manner relating to the subject; and if any respect is to be paid to 
the language employed, as is required by the first and most ebvious 
of all the rules of legal interpretation, it will be observed that there 
is not a solitary syllable in any of the provisions to which I have 

called attention which either e xpressly or by any necessary implica- 
tion limits the power of the Honse of Representatives to prefer or 
| of the Senate to try articles of impeachment to the time during 
which the party ace ‘used shall remain in office, or to any other time 
whatever. We may concede, if we see proper, that a person can_ be 
impeached for no offense unless it be committed while in office. We 
may even go further; we may admit that the offense must be under 
color of the oflice or in some manner connected with the discharge of 
official duty; but the very moment the impeachable offense is com- 
mitted, whatever that offense may be, the guilty party becomes liable 
to impeachment, and there is not a word in any clause of the Consti- 
tution which upon any reasonable construction can be said to relieve 
him from that liability upon the simple termination of his official 
service, whether it be by resignation or otherwise. The very moment 
the offense is committed, the power of the House to impeach attaches ; 
that very instant it becomes complete ; and unless there is some posi- 
| tive provision of law taking that power away or limiting its exercise 
to some partic ular time or by some partic ular cire umstance, it seems 
| to me that it must necessarily continue in full until it is exhausted 
upon the trial and acquittal or conviction of the accused whether he 
remain in office or not. 
| Learned counsel for the defendant, however, have affected to dis- 
| cover some such limitation in the fourth section of the second article, 
which provides that “the President, Vice-President and all civil offi- 
cers of the United States, shall be removed from office upon impeach- 
ment for, and conviction of, treason, bribery, and other high crimes 
and. misdemeanors ;” and in the other provision which prescribes that 
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judgments in cases of impeachment shall not extend further than to | 
yemoval from office and disqualitication to hold any oftice of honor, | 


trust, or profit under the United States; and they have invoked the 
authority of Mr. Justice Story in aid of that theory, quoting section 
m0: 

Sec. 803. As it is declared in one clause ¢Y the Constitution that “judgment, in 
cases of impeachment, shall not extend furtber than a removal from oflice and dis 
qualitication to hold any otlice of honor, trust, or profit under the United States; 
and in another clause, that “the President, Vice-President, and all civil officers of 
the United States, shall be removed from office on impeachment for, and conviction 
of, treason, bribery, or other high crimes or misdemeanors,” it would seem to follow 
that the Senate, on the conviction, were bound im all cases to enter a judgment of 
removal from office, though it has a discretion as to inflicting the punishment of 
disqualification. 


But why, may I be permitted to ask, should it follow, or even seem 
to follow, from the premises Jaid down by the learned commentator, 
that the Senate are bound in all cases to enter a judgment of removal 
from office? I grant that, if at the time of conviction the party con- 
victed is in office, all discretion is taken from the Senate; by the 
fourth section of the second article they are then bound to remove 
him. But there is not a syllable in either one of these provisions 
which, either expressly or by any necessary or reasonable implication, 
takes away from the Senate the power to disqualify, although the 
power to remove may have been taken away by the resignation oi the 
party accused. 

For centuries and down to a time within the memory of many Sen- 
ators present, the sixth year of the reign of George IV, I believe, cer- 
tain classes of persons in England were allowed, upon being convicted 


of particular felonies, to plead the benefit of clergy, and, in case their 
prayer were allowed, instead of being hanged, as they otherwise would | 
have been, the judgment prescribed by the statute was that they should | 


be burned upon the brawn of the thumb of the left hand. Now, if you 
would fully appreciate the logic of the text; if you would realize to 
its utmost extent the force of the position that you cannot disqualify 


because you cannot remove, that you cannot render a portion of the | 
judgment because you cannot the whole, you have simply got to im- 


agine the Lord Chief-Justice of the court of King’s Bench, wrapped 
in the amplitude of his magisterial gown, solemnly announcing to a 
trembling culprit whose left hand had been amputated that he must 
go hang because it was a physical impossibility for the sheriff to »p- 
ply the branding-iron to the precise spot prescribed by law! The 
connmentator continues : 


If, then, there must be a judgmentof removal from office, it would seem to follow | 


that the Constitution contemplated that the party was still in office at the time of 
impeachment. If he was not, his offense was still liable to be tried and punished 
in the ordinary tribunals of justice. 


Certainly it would seem to follow, if the party was in office, that 
the Constitution contemplated that he should be removed upon con- 
vietion, for that is precisely what the Constitution prescribes. It is 
evident that this learned writer has simply transposed the terms of 
the proposition. Had he said, “ if then the party was still in office at 
the time of impeachment, it would seem to follow that there must be 
a judgment of removal from office,” he would have said precisely what 
the Constitution says; only that and nothing more; and he would 
have conveyed precisely the idea intended to be conveyed by the 
framers of the Constitution in employing that language. He proceeds: 

And it might be argued with some force that it would be a vain exercise of au 


thority to try a delinquent for an impeachable offense when the most important 
object for which the remedy was given was no longer necessary or attainable. 


Certainly, it might be argued with some force, if it were true that 


the only object, as argued by learned counsel on the other side, or | 


even the most important object of an impeachment, was simply the 
removal of the official criminal from office. But such, I apprehend, 


is not by any means the only or the most important object to be at- | 


tained by this mode of procedure, as we shall presently see. 


And although a jadgment of disqualification might still be pronounced, the lan- 
guage of the Constitution may create some doubt whether it can be pronounced 
without being coupled with a removal from office. 


Of course not. If you pronounce a judgment of disqualification ab- 
solute, that ipso facto removes the delinquent from office; there can 
be no doubt about that. 


There is also much force in the remark that an impeachment is a proceeding 
purely of a political nature, It is not so much designed to punish an offender, as 
to secure the state against gross official misdemeanors. It touches neither his per- 
son nor his property, but simply divests him of his political capacity. 

This closing sentence suggests directly what it seems to me is the 
pivotal idea on which the question under discussion must turn, and 
that is, what is the real object and purpose of impeachment? 

Mr. President, I dislike exceedingly to ask the favor at the hands 
of the Senate, but Lam really suffering such physical pain that it 
would be a great accommodation to me if the court would adjourn. 

_ Mr. EDMUNDS. I move that the Senate sitting for this trial ad- 
Journ; and that by the rules will be until twelve o’clock to-morrow, 
rather than half past twelve o'clock. This will save half an hour. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Vermont. 

The motion was agreed to; and the Senate sitting for the trial of 
the impeachment adjourned. 








SATURDAY, May 6, 1876. 


The PRESIDENT pro tempore having announced that the time had 
arrived for the cousideration of the articles of impeachment against 
William W. Belknap, 

The usual proclamation was made by the Sergeant-at-arms. 

The managers on the part of the House of Representatives appeared 


| 


in the seats provided for them. 
The respondent appeared with his counsel, Mr. Blair and Mr. Black. 
The PRESIDENT pro tempore. The Secretary will give the usual 


notice to the House of Representatives. 

The Secretary read the journal of the proceedings of the Senate sit- 
ting yesterday for the trialof the impeachment of William W. Belknap. 
Mr. THURMAN. I move a call of the Senate. 

The PRESIDENT pro tempore. The Senator from Ohio movesa call 
of the Senate. Is there objection? The Chair hears none, and the 
roll-call will proceed. 

The Chief Clerk called the roll, and forty-two Senators answered to 
their names. 

The PRESIDENT pro tempore. 
Senate is now ready fo hear the managers. 

Mr. CONKLING. Mr. President, I have in my hand two questions. 
which I wish to ask, and I will send them up now as there is less 
likelihood of there being an interruption to the managers at this time 
than after they have proceeded with the argument. 

The Secretary read as follows: 

1. If two persons guilty of crime in office cease to be officers at the 
same time, one by removal and the other by resignation, is one rather 
than the other subject to impeachment afterward? If a distinetion 
between the two cases exists, please state it. 

2. Is a private citizen liable to impeachment under the Constitu- 
tion of the United States? 

If his having previously held an office distinguishes him in this 
respect from other citizens, please trace the distinction to the clause 
of the Constitution, or to the principle in which it is found. 

Mr. MITCHELL, I should like to submit an inquiry at this time, 
so as not to interrupt the managers after they proceed. 

The Secretary read the question of Mr. MITCHELL, as follows: 

The Constitution provides that when the President of the United 
States is tried on impeachment, the Chief Justice shall preside. Sup- 
pose a late President were impeached for high crimes and misdemean- 
ors committed while President, and presented at the bar of the Senate 
for trial, who would preside, the Chief Justice or the President of the 
Senate? 

The PRESIDENT pro tempore. 
the managers. 

Mr. Manager KNOTT. Mr. President 

The PRESIDENT pro tempore. 
tention. 

Mr. Manager KNOTT. When the Senate did me the very great 
kindness to adjourn yesterday evening, I was suffering intensely from 
a very painful affection of the eyes, with which I have been afflicted 
| for some time. I am sorry to say that I find myself in no better con- 
dition this morning. By an arrangement between my colleagues and 
the counsel who is to conclude this argument, I ask the privilege of 
the Senate to conclude my remarks on Monday, inasmuch as the ar- 
| gument will not be closed before that time, and that in the mean 
| time my colleagues who desire to be heard may proceed. If there is 
no objection to that arrangement, I hope it will be made, as it would 
be a matter of considerable inconvenience for me to go on at this 
time. 
| The PRESIDENT pro tempore. 
that arrangement. 

Mr. Manager JENKS. Mr. President and Senators, with reference 
to the questions which have been submitted by the honorable Sena- 
tors, I will say that if in the course of the discussicn of the subject, 
as we shall enter upon it and conclude it, they are not answered, we 
shall then take them into consideration, They will be considered in 
the course of the argument before the managers shall have closed the 
discussion. At present I conceive to a great extent they will be dis- 
cussed in what I shall present in the body of my argument. 

The resolution on which this discussion is progressing is the fol- 
lowing: 


There is a quorum present. 


The 


The Senate is now ready to hear 





Senators will please give their at- 





The Chair hears no objection to 


That the Senate proceed first to hear and determine the question whether W. W. 
Belknap, the respondent, is amenable to trial by impeachment for acts done as See 
retary of War, notwithstanding his resignation of said office; and that the man 
agers and counsel in such argument discuss the question whether the issues of fact 
| are material, and whether the matters in support of the jurisdiction alleged by the 

House of Representatives in the pleadings subsequent to the articles of impeach 

ment can be thus alleged if the same are not averred in said articles. 


There are two main propositions involved in this resolution ; first, 

| whether the Senate, notwithstanding the resignation of the defend- 
ant, can take jurisdiction of this cause ; and, second, whether the facts 
surrounding his resignation are pertinent to be considered with ref- 
erence to the effect of that resignation. As a general answer to this, 
we would say that any and every case should always be adjudged 
upon its own standing, because you can seldom, if ever, find two cases 


| that are strictly analogous. You cannot determine the effect of this 


resignation without inquiring concerning all the facts and cireum- 
As was stated by the learned counsel for the 


stances surrounding it. 
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defendant yesterday, the fact whether it was colorable or not might 
be a pertinent question. The fact whether it was bona fide intended 
thet it should be really an existing resignation or whether it was only 
a temporary resort toevace this proceeding, might be a material ques 


tion Whether it is charged that that is so or not does not affect the 
relevaney of the consideration of all the facts attending it; but you 
must judge every case upon its own merits, and whatever facts are 
essential to arrive at a correct conclusion in that case should be taken 
into consideration 

Of the second portion of this proposition, which is concerning the 


collateral facts, I shall say but little, if anything, more than this: | 


It has been considered by the chairman of the managers; he has ad- 
vanced three or four propositions in support of the view that it is 
material toconsider all the surrounding facts. One of those proposi- 


tions is, that in law there is no fraction of a day. He has cited au- | 


thorities to establish that; that was the general rule, that in law 


there is no fraction of aday. This being the general rule, an excep- | 


tion was introdaced by the honorable counsel for the defendant, that 


is, that if it be necessary to subserve the purposes of justice, a court | 


will consider the fractions of a day. Then the matter stands thus: 
As arnile, courts will not recognize the fractionsgf a day; but as an 
exception, if it be necessary to subserve the purposes of justice, they 
vill recognize the fractions of a day. Hence, when the counsel cited 
those authorities to show that they would consider it as an exception, 
it Was essential to show that it was necessary to subserve the pur- 


poses of justice to bring his case within the exception. He left off | 


just where the real contest began: is it necessary to subserve the pur- 


poses of justice that this court should recognize the fractions of aday ? | 


It seems to me that there is no necessity in subserving the purposes of 
justice, that this court should recognize any fraction of a day. Put 
the question in this form: How can it subserve the interests of jus- 
tive, when a defendant is charged with having surreptitiously filched 
from the pockets of from eight bundred to a thousand men from ten 
to twenty-tive cents every day for five years, that that defendant shall 
plead this as an excuse that the ends of justice are subserved by rec- 
ovvizing the fractionsof a day? If he had discussed this, and shown 
that this defendant would have been wronged did you not consider 
it, he would then have brought his case within the exception; but, 
having failed to do that, he leaves it as my colleague, the chairman, left 
it: that is, that the general rule, if the defendant have not brought 
himself within the exception, still exists, and the court will not rec- 
ognize the fractions of a day. 

With reference to the question of relation, that was not considered 
at all by the counsel for the defendant, and we shall leave it as our 
chairman has left it, with you, and enter upon what to us seems to be 
the main and material question in this cause, and one in which with 
all deference we feel satistied that the constitutional law sustains 
our position. That is, has the Senate sitting as a court of impeach- 
ment jurisdiction over a defendant who by his resignation after the 
crime committed claims to be placed beyond its jurisdictional power? 
Jurisdiction is limited in one or more of three ways. It is limited 
territorially, or asto place; it is limited as to subject-matter ; or it is 
limited as to person. Territorially, jurisdiction may be waived or 
mav be conferred As to subject-matter or as to person, it is never 
too late to plead it, and it can neither be waived nor conferred at the 
will of the parties. Then we will consider this in these three aspects. 

Territorially, the Senate of the United States has jurisdiction co-ex- 
tensive with the earth. Whether the offense be committed in Wash- 
ington, London, Rome, or Pekin does not affect the right to judge 
the otfender. 

As to the character of the offense, it takes cognizance rightfully of 


all impeachable offenses. As the plea in this case does not deny the | 


offense charged in the articles to be impeachable, it is unnecessary to 
discuss what constitutes an impeachable offense, except so far as the 
question may incidentally arise in determining the persons who are 
criminally answerable before this tribunal. 

In further illustration of this, we would here state that it does be- 
come material to consider what impeachment means, in order to de- 
termine how far the jurisdiction of this court extends as to persons. 

By the prosecution it is maintained that any person who is or has 
been a civil officer of the United States who while in office committed 
an impeachable crime is before this court subject to trial and punish- 
ment. 


By the defense it is claimed that, if the criminal resign at or before | 
the time the proceedings for his punishment are instituted, thereby | 
the jurisdiction of the eourt is ousted and the criminal as to the pun- | 
ishment consequent upon impeachment is forever discharged. The | 


antagonism between these two propositions is what the court by the 
defendant's plea and the replication on the part of the House of Rep- 
resentatives and the people is called upon to settle. On account of 
this issue the case under consideration 1s one of supreme importance. 
On the one hand, if a criminal may commit a crime of character so 
atrocious that the lives of thousands or the liberties of millions are 


endangered or destroyed thereby and by his own act it will condone | 
the offense, then the power of impeachment granted by the Consti- | 


tution for the maintenance of official purity is a chimera, the august 
tribunal established by the Constitution for its judgment almost an 
idle pageant. 

On the other hand, if after the commission of an impeachable 
otiense no life of purity, no years of penitent grief, no deeds of pa- 








triotic devotion, can efface the stain, but the citizen must be forever 
at the mercy of the prosecuting tribunal, until only in the rest of the 
grave oblivion is found, then official life is truly one of grave respon- 
sibility. To determine this contention no authority except the Con- 
stitution can be adduced. Other courts, like the planets, may shed 
their retleeted light of precedent ; the musty volumes of historic lore 
may afford analogies ; adjudications of similar tribunals may suggest 
parallels; but from no source except the Constitution, illuminated 
by the sunlight of reason, can the command come: Thus shall this 


judgment be rendered. 


In the second section of the first article of the Constitution it is 
provided that— 

The House of Representatives * * * shall have the sole power of impeach. 
ment. 

If the word “sole,” which only qualities the power by preventing 
any other person or branch of the Government from exercising it were 
left out, the clause would read: 

The House of Representatives shall have the power of impeachment. 


It is not a possible grant of power, but an absolute one. If this clause 
had declared “the House of Representatives may have the power” 
it would indicate a grant that might exist or might not, dependent upon 
some contingency outside of the Constitution, such as the willingness 
of the Senate to entertain the impeachment, or the willingness of the 
defendant to be impeached, or many othercontingencies that might be 
imagined ; but the people in the organic law have said the power shall 
exist. Whatever that power may be is granted, not in part, not with 
qualification, but in full plenilude, as the words signified at the time of 
the formation of the Constitution, unless by some succeeding article 
in the fundamental law that power is restricted. What the power of 
impeachment consisted in will be considered as further progression is 
made in the argument. 

The present inquiry will be, are there any restricting or limiting 


| clauses in the Constitution which take away any portion of that which 


has been considered. 

In the third section of the first article the court is constituted be- 
fore which the power of the House of Representatives shall be exer- 
cised in the following words: 


The Senate shall have the sole power to try all impeachments. When sitting for 
that purpose, they shall be on oath oraflirmation. When the President of the United 
States is tried, the Chief Justice shall preside: and no person shall be convicted 
without the concurrence of two-thirds of the members present. Jadgment in cases 
of impeachment sball not extend further than to removal from office, and disqual 
itication to hold and enjoy any office of honor, trust, or profit underthe United States; 
but the party convicted shal! nevertheless be liable and subject to indictment, trial, 


judgment, and punishment, according to law. 


‘The first clause of this portion of the third section, “‘ the Senate shall 
have sole power to try all impeachments,” is the constitutional grant 
of jurisdiction to this honorable court. Whatever or whoever is em- 
braced in this grant may rightfully be called to answer at this bar. 
In itself it is manifestly co-extensive with the power toimpeach. And, 
in that “all impeachments” are expregsly included in the grant, it 
would seem to forbid that some who have committed impeachable 
crimes could, by their own act or the act of any earthly power, place 
themselves without the pale of this comprehensive declaration. 

In addition to this grant of jurisdiction, the clause contains the 
general rule of practice in this court: the judgment it may pronounce 
and a limitation on the effect of that judgment. It will not be main- 
tained that the second part which relates to the rule of practice 
limits the generality of the grant. If any limitation is therein con- 
tained, it must be found either in that which relates to the judgment 
or in the limitation on the effect of that judgment. Does this lan- 
guage, “Judgment in cases of impeachment shall not extend further 
than to removal from office and disqualification to hold and enjoy any 
office of honor, trust, or profit under the United States,” limit the 
general jurisdiction contained in the first part of the clause which 
includes ‘all impeachments?” To effect this result it must operate as 
an exception out of the previously-granted power, in that its pro- 
visions are so contradictory that both cannot stand together. 

It is not contradictory of the extent of the grant so as to forbid the 
impeachment of one who at the time of trial or judgment held no of- 
fice, as it only fixes the utmost limit to which the punishment may 
extend. It does not require that the criminal shall be removed from 
oflice, but, if the cireumstances and criminality justify, the judgment 
may include a removal from office. If he be not in office that por 
tion of the judgment cannot be inflicted, but still whatever judgment 
the circumstances warrant, not exceeding full disqualification, may 
be imposed. He may be reprimanded; he may be disqualified to hold 
a judicial office, or a military office only, or all offices, as may seem 
just. This clause finds a striking parallel in most of the penal stat- 
utes, which empower courts to impose a penalty of fine or imprison- 
ment not beyond a given limit, or both, or either, in which case any 
part of the penalty may be inflicted. 

Under a similar constitutional power the senate of Pennsylvania, in 
the trial of Judge Addison, who had been impeached for an impeach- 
able crime in the discharge of a judicial office, sentenced him only 
that he should not exercise under the Commonwealth of Pennsy!- 
vania a judicial office during the term of his life. A strong and very 
convincing argument was made in that case that the sentence need 
not and should not go so far, but should only extend under the cir- 
cumstances of the case to mere reprimand; and it seemed to be con- 
ceded that under this clause a mere reprimand might have been given, 
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and nothing further. So there are any number of punishments that 
may be intlicted upon a defendant independently of that of removal 
from office, still coming under the clause of disqualification to hold 
an oflice. 

And herein I would also notice this distinction, that the power to 
disqualify from holding oflice does not, per se, involve the necessity 
to remove from oflice, because your sentence may not be that he shall 
be disqualitied from holding the particular office he is then enjoying; 
but he may be disqualified from holding some other office, or some 
other sentence that the court may see proper to inflict. That, then, 
is not a correct constraction of this clause of the Constitution which 
says that disqualification necessarily involves removal from office, 
because you need not give full disqualification, but only partial, as 
your judgment. It is hence relieved from that notice taken by Judge 
Story and to some extent conceded by others in their discussions of 
this question. 

Hence it does not seem to contravene the general grant of power. 
The last part of this clause, which says, “ but the party convicted 
shall nevertheless be liable and subject to indictment, trial, judgment, 
and punishment according to law,” only guards against the pleading 
of this official punishment for official or impeachadle crime as a defense in 
the courts of law, and has no significance as a limitation of the power 
of the court of impeachment. 

The only remaining provision in the Constitution which requires 
consideration in this stage of the inquiry is the fourth section of the 
second article, which is: 


removed from oflice on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 


Prior to the introduction of this sectioa, the power of this court had 


been declared to include “all impeachments.” The mode of practice 
had been in a general way established; its judgment had received its 
limitations and qualifications; the subject of the tribunal for impeach- 
ment had been fully considered and finished. The second article, which 
embraces the executive department of the Government, was then 
taken up. The subject under consideration in this article in the 


minds of the constituent delegates did not include the jurisdiction of | 


any court. They were providing a mode by which the several offi- 
cers included in this department of the Government they then had 
under consideration, in case their longer continuance in oftice should 
endanger the Republic, should be removed. 


tended as a detinition of the powers of the court of impeachment, 
cither as to the persons on whom these powers should be exercised or 
the crimes of which it should take cognizance, the location is truly 


remarkable. The naturalist would not be more surprised to find the 
orange or palmetto-tree growing in full luxuriance in Greenland than 


the constitutional commentator would be to find a section with such | 


an object among the powers and duties of the Executive. 
thus located a rare exotic. Judge Story remarks: 

By some strange inadvertence this part of the Constitution has been taken from 
its natural connection, and with no great propriety arranged under the head which 


It is truly 


embraces the organization and rights and duties of the executive department.— | 


Story's Commentaries. volume 1, section 788. 

We maintain that there is no mislocation; it is not thrown out of 
its regular order. 
voice of the people, the Constitution, was so high, that it can scarcely 
be conceived that they would be guilty of so illogical a thing as to 
finish a court of impeachment, then step clear out of the judiciary, 
step outside of the duties of the Senate, step outside of the duties of 
the court, and then distinctly in a separate clause define the powers 


of a court which they had already fully detined ; because we maintain | 


that impeachment itself is a complete definition of those powers, and 
a definition that in itself is amply suflicient for a limitation of juris- 
diction and for the conferring of the ample powers of the grant. 
Such a mislocation of this section is not conclusive that it is not a 
new jurisdictional clause, but is sufficient to excite inquiry and sug- 
gest a doubt. To sustain the plea to the jurisdiction in this case, this 
clause must be construed— 
_ First. To limit the grant of power to try “all impeachments ” to 
impeachmenuts against civil officers; and to this I would call your 
special attention, because that is all we propose to discuss especially. 


oflice is the reason why this is a jurisdictional grant, the person im- 
peached might, after you had gone through all the formalities of trial, 
then resign and bid you detiance and say,‘‘ You cannot remove me 
irom office; having no power to execute, you have no powerto judge.” 
As we progress further in the argument, we shall show that this isin 
opposition to every recognized principle of law that has ever been 
adopted in other judicatures. 

hird. To change that clause of section 3 of article 1 so that in- 
stead of leaving a discretion in the court as to the extent of the pun- 
ishment, it will require that in all cases of impeachments, on convic- 
lon the defendant impeached must be removed from oflice. ‘To this 
I would call your attention also, that the clause which conferred the 
power upon the court clearly intended that there should be a discre- 
tion in this court, at least in some cases; and if there is a discretion 
iD soe cases to be left to this court, this clause cannot be a delini- 
tion of the power of impeachment. 


41 


If this section were in- | 





The character of those who gave language to this | 


7 ae , | England or elsewhere. 
Second. To such civil officers as shall at the date of and during the | proceed in the argument. 
trial choose to continue in office and abide the judgment of the court. | 


I say “ during the trial,” because if it be true that the removal from | 


AY 


Another assumption must follow, that all impeachments should be 
limited to * treason, bribery, and other high crimes and misdemean- 
ors,” or all the prior assumptions are vain; for if judgment of re- 
moval from office be not such a necessary and indispensable part of 
the judgment as to oust the jurisdiction of the court in case it cannot 
be rendered, still this section would leave the defendant liable to trial 
and judgment by this tribunal. None of these postulates would be 
granted ; but, on the contrary, the better reason would as to each, it is 
claimed, on careful examination be found to be in the negative. But 
to enter fully into the discussion of each would require a more full 
treatise on the subject of parliamentary impeachment than either the 
time or the necessities of this trial would permit or require. Hence, 
except as they may incidentally occur in the consideration of the 
second, no further notice will formally be taken of any of them. 

The defendant was a civil officer of the United States at the time 
of the commission of all the alleged crimes charged in the articles. 
If his case be not included in the general jurisdictional clause grant- 
ing the Senate power to try all impeachments, it must be because this 
section is to operate as an exception out of the general power, in that 
he is not now an officer of the United States, or as a proviso qualify- 
ing it in such a way that it should be construed to read, “ the Senate 
shall have power to try all impeachments, provided at the time of 
trial the accused shall continue in office,” or it must be a particular 
clause repugnant to the generality of the grant. It need not be con- 


| sidered whether it be an exception or proviso, as its collocation for- 
| bids such a construction. 
The President, Vice-President, and all civil officers of the United States, shall be 


The only debatable ground is the question whether this clause is 
repugnant to the general grant. The first power is that which is 
placed in the House of Representatives, which shall have “the sole 
power of impeachment.” This clause leaves it discretionary with the 
Honse whether all impeachments shall be prosecuted or not, implying, 
if the offense be trivial, the offender insignificant, or the crime of rare 
occurrence, the discretion will not be exercised. On the other hand, 
if the offense be heinous, the offender conspicuous, and the crime 
common ard polluting to the administration of government, this 
tribunal shall be invoked to restore safety and purity 

The word “ sole” forbids any private person to start the machinery 


| of impeachment and denies to all the world the right to legally dis- 


pute the propriety of the prosecution, if an impeachable crime has 
been committed, after the House shall have determined upon insti- 
tuting proceedings. 

I should call your attention to this: that as the people have seen 
proper to confer upon the House of Representatives the right to prose- 
cute impeachments, and as that power must be conferred npon some- 
body, they have assumed that the House will not exercise this dis- 
cretionary power except whenthe emergencies of governmental safety 
shall require it, so that the Senate need not inquire, nor have they a 
right to inquire, whether the House will exercise this power improvi- 
dently or thoughtlessly. When the House has made up its mind that 


| a crime is of a terrible character, the people have said you have the 


right to judge whether it shall be prosecuted or not. The House may, 
1 maintain, prosecute a common custom-house officer when it sees 
proper; but if it see proper to prosecute even the lowest of the offi- 
cers of the Government, and conceives that it is its duty so to do, it 
exercises its constitutional rights, and it is the duty of the Senate to 
try it; but it is not probable, and the people so thought when they 
gave this power of attorney, the Constitution, to their Representa- 
tives, that it would not be exercised unless it were necessary to sub- 
serve the general good of the Republic. 

So that this discretion is in the House whether they will prosecute 
or not; and the learned counsel need give himself no trouble as to the 


| probability of your ever being called upon to try offenses committed 


by forty millions of people, because the House of Representatives will 
eliminate from the forty million all that the general safety and gen- 
eral welfare of the Republic do not demand ought to be prosecuted. 


| But we do not maintain—and I wish now to state it lest I may be 
| misunderstood from what I have now said—that we have any right 
| to prosecute any other than official crime. 


The House of Represent- 
atives cannot prosecute a private citizen who has not been guilty of 
official crime. It is not included in the powers of impeachment in 
I shall consider this further, however, as we 


The second grant of the people is ‘The Senate shall have the sole 
power to try all impeachments.” In consequence of the infrequent 
use of this power its definition is at first glance uncertain. If the 
term “murders” or “all prosecutions for murder” were substituted 
for the word “ impeachments,” so that the clause should read “‘ to try 
all murders” or “ to try all prosecutions for murder,” it would take 


| a very distinctly-expressed repugnant clause to divest the jurisdiction 
| of the court. 


Then if the word “ impeachments” had a meaning to 
the framers of the Constitution as definite as “ murder,” or if it had 
any meaning whatever, that word indicated must require a no less 
distinctly-expressed repugnant clause to divest this court of the right 
to adjudge it. And here in the language of Professor Dwight, which 
is found in 6 American Law Register, New Series, page 257: 


The Constitution refers to impeachment without defining it. It assames its ex- 
istence, and silently points to English precedents for knowledge of detail. We 
reminded of the statement that the Constitution is an instrument of enumeration, 
and not definition. 


are 


The Constitution then has named the power, assuming that the stg- 





ee ea ES eee ee ee 


2 


Dean a SS 


- 


“aeveoass = 


OF 


TRIAL 


a0) 


name known. The language is that of En- 


law: and whatever it then signified the framers 


Wis 


on meant it should signify here; otherwise it is | 


ind the whole an Inanity. 


non law, 


min eas 


prant 


linpeachment, like the comn was a work of time. At first 


but stinetly limned ont, but 
racteristics were developed until tinally in the Constitu- 
it stands forth with fully-delineated features, 
vin, there the accusing and adjudicating tribunals were 
une the but then, although in the constitution of the tri- 
bunal the maxim which forbids the prosecutor to be the judge was 
violated, the crime to be punished was official crime, visited with 
civil and official punishments. Imported into England, the prosecut- 
ing and judying tribunals were separated. The Commons prosecuted; 
the Peers judged. This was one step toward the perfection of the 
proceeding. ‘There, as in Germany, the crimes impeachable were 
official crimes, and the punishment was alike civil and official, as in 
Germany. By the judgment of the high court of impeachment the 
officer was often deprived of his office and politically disqualitied. 
But the citizen, too, by the same judgment in the same case, was often 
deprived of his life or his property. The punishment of the officer 
and citizen was merged in one heterogeneous sentence. As the 
English constitution improved on the German by separating the prose- 
the judging tribunal, so the Constitution of the United 
States improved on that of England by separating the conviction and 
the punishment of the officer from that of the citizen. By the Con- 
stitution the officer is to be jadged by one tribunal for his official 
erim He is to be judged by another as a man or citizen. By one 
is sentenced for his official crime, a sentence that oper- 
an officer; by the other he is sentenced as the 
citizen by the deprivation of some of his personal rights. The sen- 
tence of one tribunal may be removal from office and disqualification 
to hold any office under the Government, which amounts to official 
any other official punishment of inferior degree. In the 
other he may be sentenced to physical death, or any other usual per 
sonal puvishment of inferior degree. The one tribunal deals with 
the oflicer as an officer, and on conviction intlicts an official punish- 
ment; the other deals with the offender as a citizen, and on convic- 
tion imposes a personal punishment. 

This separation between the officer and the citizen is that which 
now perfects the jurisdiction of this court and fully defines what 
ought to be the power of a court of impeachment. It treats the two 
subjects as thongh they were different men: the officer as one man, the 
citizen as another. Although it may be the same individual that 
commits the two crimes, yet he is adjudged for each crime in its own 
appropriate tribunal. Hence our system has perfected that which 
was born in Germany, matured partially in England, and completely 
consummated here, 

Phis brief résumé loads to the definition of impeachment as used 
in the Constitution as the parliamentary prosecution of official crimes. 
No formal definition perhaps has been announced. But with this 
no work within our reach found to disagree, Im- 
perchable crimes, as administered in courts of impeachment, have 


always been official crimes. 
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Ou this subject 1 wish to call your attention to a complete review 
of the authorities. IL have not made it here, because it would be a 
work of days, and it would be trespassing upon your time more than 
would be justified. But if you go over the cases cited in Comyns’s 
Digest, Bacon’s Abridgment, or any other work treating of the sub- 
ject of impeachment, you will tind that there is no case in which the 
was not official crime. The that comes nearest contra- 
vening this definition is that of Doctor Sacheverell, a parson of the 
English Charch, who was prosecuted fer preaching a seditious ser- 
mou. Here at the first blush it might seem as though it was a pri- 
vate citizen who was proseented. But when you go back to the facts 
of the case, this state of facts exists. In England there is an estab- 
lished church; he was a minister or parson of this church, officiating 
ministerially, and under the established church. At first advowsons, 
as you will all recollect, were presentative, collative, and donative. 
Donative are those which are held by the king in his own person. 
An advowson, “the right of presentation to ecclesiastical bene- 
tices.” The king appoints in all donative advowsons either himself 
or a subject to whom he has granted the franchise to appoint in his 
steal. Justice Blackstone suys that in the first instance all were do- 
native; those that are not now donative, that are presentative or col- 
lative, have become so throngh time, but they all trace back to the 
great fountain of office and honor, the king. He commissions. They 
ure really officers of the Government; they are really discharging 
duties under the laws of that government, commissioned by the 
king, directly or indirectly receiving their emoluments and pay from 
ul ! Hfence that case, which is the only one that can be 
vs 1 any way to contravene the general definition 
is not in collision with that detinition, but rather in support of it. 

But I may say here that a sporadic case ean be found in opposition 
to almost every principle on earth ; and he who is so omnivorous as to 
take down everything that comes before him must inevitably have 
much food that is difticult of digestion. Even if a single case were 
tound which differed from this definition, it would not break down 
the great principle running through hundreds of years. 

Jiuen, it official crime was always that which was prosecuted by 
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impeachment, as understood by our fathers, it coversthe Blount case 
in this: The Blount case decided that it must be an officer of the 
United States who was impeached. The very definition of impeach- 
ment says it must be an ofticer of the United States, because an officer 
of a State as to the United States is a mere citizen, and you cannot 
impeach a citizen in any court of impeachment. So that this detini 
tion of impeachment, which will be found to be consistent with as | 
believe every decided case, and if it be not with every case, the case 
that does not conform to it is exceptional, we say it completely em 
braces the Blount case without calling into requisition anything from 
the fourth section of the third article of the Constitution with refer- 
ence to it. 
In Rawle on the Constitution it is asserted : 


Tn general those offenses which may be committed equally by private persons or 
public officers are not the subjects of impeachment. 


That is the way our ancestors understood it, that an offense which 
could be committed only by an ofticer was all that was the subject of 
impeachment. This statewent Judge Story cites with approval, as 
found in 1 Story, section 801. 

I made inquiry also of Mr. Spofford, the Congressional Librarian, 
and on research he states to me that he found no case that did not come 
within the statement that officers only were prosecuted, and his 
researches, as you all know, are usually exhaustive and complet: 
Hence I will assume that this is the definition of what impeachment 
means, official crime per se; and the Constitution, when it says the 
Senvte shall have the power to try all impeachments, says this Sena: 
shall have power to try all cases of official crime ; the House of Rep- 
resentatives, it is to be remembered, is the power to prosecute, the 
House having a discretion whether they will call all official crime 
before you or not. 

I wish also to cite from Blount’s case as an authority to show that 
in that case this view was asserted and not denied ; that is, that the 
definition of impeachment itself meant official crime. On page 2266 
of the volume of the Annals of Congress containing that trial, I read 
from the argument of Mr. Dallas—and here I may say that Wood- 
deson himself, by not considering the force of what Justice Black- 
stone had said, left the impression that commoners as commoners, 
not in office, were subject to impeachment, and that is commented on 
by Mr. Dallas in his argument. He says: 

Speaking of Wooddeson’s lectures— 

That all the king's subjects are impeachable in Parliament; but with this dis 
tinction, that a peer may be so accused before his peers of any crime, a commoner 
(though perhaps it was formerly otherwise) can now be charged with misdemeanors 
only, not with any capital offense.” This position, however, must be understood 
in coincidence with the general policy emey stated ; and then all subjects ar 
impeachable, be: ause all subjects may be magistrates and public officers. The in 
stances specified in Wooddeson are all of an official nature ; and no other descrip- 
tion of impeachment by the Commons can be traced in the English books. 


So that Mr. Dallas has made the same investigation apparently that 
I have with reference to this subject, and came to the conclusion, 
after examining the authorities cited by Mr. Wooddeson and the sev- 
eral digests, and found that the very word “impeachment” itself de 
fined that it included nothing but official crime. 

rhe Constitution recognizes two characters of crime as distinct ; 
those committed by an officer in his official relation, to which au 
official punishment as a penalty is affixed ; the other, individual crime 
by the citizen, of which a personal punishment is the incident ; and 
although the officer and the citizen may be one, and he may commit 
two crimes, the official and personal, by one act he cannot in the 
sume tribunal receive punishment for both, but if both are to be pun- 
ished, the operation of two different tribunals must be invoked. The 
ofticial crime, as such, cannot be punished in the ordinary courts of 
law. Then if the official crime is not to pass unpunished, it must be 
punished by this court. To justify the conclusion that a character 
of crime that strikes at the foundation of civil government is by a 
subsequent repugnant clause in the greater number of instances 
placed beyond the reach of the powers of the only court by which it 
can be punished, is scarcely to be credited. If to this be added the 
fact that such a conclusion must always leave it to the option of the 
criminal whether he will be punished or not, requires a larger devel- 
opment of credulity than the most of mankind can ever be expected 
to possess. 

Now, is there such a repugnaney between this clause and the gen- 
eral grant which went before as to call for this superabundant cre- 
dulity? If this section be considered in the view that it has some 
jurisdictional power or effect more than merely to require upon the 
commission of a given character of impeachable offense by a certain 
class of officers and conviction therefor a fixed punishment must be 
inflicted, which is the view most favorable to the defendant, then it 
must be claimed a repugnancy arises from the fact that the crimina! 
must be a civil officer of the United States. This is not repugnant 
to the general grant, as it is only one who is or was an officer of the 
United States who could commit an impeachable crime, as the offense 
must be official. In this we join hands with the honorable counse! 
and say that he must be an officer of the United States. But the ma- 
terial question arises after this, When must he be xn officer of the 
United States? At the time he committed the crime, or at the time 
he is convicted ? 

Unless this question is to be answered in opposition to all the course 
of procedure in criminal law, it is the locality or status of the crim- 
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inal at the commission of the crime that establishes alike his guilt 
and the jurisdiction to which he should be held amenable. 
If this clause of the Constitution may be viewed in three different 


offense committed before he went into office would fill all that has 
been discussed by the counsel for the defendant. That is, a man 
might commit treason to-day, he might commit bribery to-day, he 
might have received a presidential pardon therefor, and four years 
from this time he might be elected to office; and, if his being in office 
and conviction of treason and bribery, according to the limitations 
they propose to use this article for, were the terms that defined the 
impeaching power, he could, for that bribery for which he had been 
pardoned, still be impeached and removed from office. This is not 
true. There is some time at which it means he shal] be an officer. It 


does not mean that he shall always have been an oflicer, but it means | 


some specific time, and we maintain that that specific time, in accord- 


ance with every precedent in criminal law, is the time at which the | 


offense was committed. It is the locality or status of the criminal at 
the commission of the crime that establishes alike his guilt and the 
jurisdiction to which he shall be amenable. 

If the crime be committed in one county or district and after the 
deed is done the criminal escapes into another county, the jurisdic- 
tion of the court where the crime is committed is never questioned. 
An illustration was used by one of the defendant’s counsel to show 
that they could step out of the jurisdiction of a criminal court. He 
called to his assistance the fragile fabric of civil cases to illustrate 
this criminal one. I take the ground now distinctly that this is a 
criminal case; that removal from office and disqualification is a pun- 


ishment; and, in support of this, the case of Cummings vs. State of | 


Missouri, 4 Wallace, and Jn re Garland, in the same volume, fully 
corroborate me that it is a punishment; and we think that this is 
conformable to the doctrine asserted on impeachments heretofore. 

If astatute declare that certain acts of a cashier of a bank or other 
trnstee shall constitute embezzlement, it would never for a moment 
be entertained that the criminal by resigning the office of cashier or 


trustee could thereby escape the punishment for his crime by plead- | 


ing that at the time of information or trial had he was not cashier 


or trustee, and therefore was not covered by the provisions of the | 


penal statute. All the statutes with reference to that subject speak 
of the crime, that if the cashier did so and so, or if the trustee did so 
and so, he shall suffer such and such punishment. Should not this case 
receive the same construction? Substitute for cashier or trustee the 


case of a President committing treason, bribery, &c., and whatinterpre- | 


tation would you give it? You would say it did not mean he must be 
President at the time of trial. You would say that it does not mean he 
must be President at the time of conviction or at the time of sentence. 
But you would say it means he must be President at the time he did 
this wrong. As to the illustration proposed by defendant’s counsel, if 
General Jackson were living at the Hermitage to-day aud the House 
should see proper to impeach him for some removal of the deposits 
from banks while he was President would you have authority totry ? 
l say if he committed the crime while in oftice and the House of Rep- 
resentatives of the United States, endowed as they are with the right 
to judge whether he shall be impeached or not, say he should be im- 
peached you have the power to try him, whether it was General Jack- 
son or no matter who it was. 


There is no limitation to crime except that by express statutory en- | 


actment. Limitations to crime are made by statute, and not by in- 
ferences. At the common law, if a servant killed his master or a wife 
her husband, it was petit treason. If a servant should plead that the 
deceased, at the time of information made or at the time of verdict 
rendered, was not his master, that would be the truth ; still the court 
would reply, as we reply to this defendant, “ You were his servant at 


the time of the commission of the crime, and your condition at the | 


time you did the deed is that which fixes your guilt or innocence.” 


Almost every penal statute for the punishment of crimes by an officer | 


speaks of the subject of the statute as an officer of the United States; 


yet it never oceurred that it at all implied that the criminal should, | 


at the time information was made against him, be an officer of the 
United States. He may have resigned, but the stain of his crime re- 
mains. 

This we will illustrate by the very case under discussion. Allow 
me to call your attention for a minute to the very statute under which 
in a criminal court this defendant would have to be brought to the 
bar, (section 1781, Revised Statutes.) If a court should give the 
same construction to the statute which the counsel for the defendant 
ask you to give to the Constitution of the United States, they would 
have to refuse jurisdiction, for it speaks of him as an officer of the 
United States. Take section 1781: 


Every member of Congress or any officer or agent of the Government who di- 
rectly or indirectly takes, receives, or agrees to receive any money, property, &c.— 


Going on and giving the limit of the punishment. The language 


ic— 


Every member of Congress or any officer or chief of any Department of the Gov- | 


ernment, 


hot an oflicer of the United States, as that statute says. 


made out a full and complete case?” ‘ Senators, how can you say that 





| passed upon by the civil courte of our own country 
| Jurisdiction of courts-martial comprehended all offenses committed while the offender 


| ment, hard labor, &c. 
the safest and soundest on the law as it stands. 
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| the Constitution, using identically the same language that is used in 
| every statute relating to the same subject-matter, shall receive a dif- 
| ferent construction from that which every court under all cireum- 


aspects, the aspect that he might be impeached after election for an | stances has given to such statutes? We maintain that there is not 


even plausible color for such an argumentas that. If you yourselves 


| Should appear in any court of criminal jurisdiction with such a plea, 


it occurs to me that you would feel that you were disgraced in your 
professional character. 

Then that portion of the section, “the President, Vice-President, 
and all civil officers of the United States, shall,” &c., by the ordinary 
rules of construction signifies that the time when the accused was 
required to be an officer of the United States is at the time of com- 
mitting the crime. 

I refer to the case of Lord George Sackville, who at the battle of 
Minden commanded the British forces under Prince Ferdinand, who 
for disobedience to the command of his superior officer or cowardice 
fell into disgrace. In September, 1759, he resigned. His resignation 
was accepted immediately, and he was dismissed from all official em- 
ployment. In February, 1760, a court-martial was called to try him. 
The question was submitted to the twelve judges of England whether 
a citizen could be subjected to a court-martial. The judges responded 
that he could. After full consideration they decided him subject to 
the judgment of that tribunal, notwithstanding his resignation. He 
was accordingly tried by court-martial and convicted. 

On this same subject I will call the attention of the Senate for a 
moment to Scott on Military Law. With this authority one of the 
honorable counsel for the defendant must be very familiar, for he de- 
livered an opinion upon it, I see at the foot of the page. But I shall 
not quote his opinion as an estoppel. Estoppel seems to be the fa- 
vorite doctrine of the counsel for the defendant. I will not ask that 
he shall be estopped by it, but I will ask if it is the truth you shall 
accept it. 

Section 630 is as follows: 

No person shall be liable to be tried ane punished by a general court-martial for 
any offense which shall appear to have been committed more than two years before 
the issuing of the order for such trial, unless the person, by reason of having ab 
sented himself, or some other manifest impediment, saall not have been amenable 
to justice within that period. 

I now read from the note: 

In the only instances in which this phase of the question of jurisdiction has been 
it has been aflirmed that the 


is subject to the Rules and Articles of War, whether he had or had not continued 
in the military service. 

That is, all offenses committed while he was subject to the Articles 
of War, whether at the time of trial he had or had not continued in 
the military service. 

Mr. Cushing at one time delivered an opinion that he could not be 
tried ; that whenever he went out of service the power of the court- 
martial to try him was gone; that its jurisdiction was divested. In 
consequence of this opinion of Caleb Cushing, an express statutory en- 
actment was made to repudiate that doctrine as found in a section in 
the same work. I have not the sections rightly numbered, and, as it 


| will take me too long to find it, I will not read the section enacted 


for the purpose of avoiding the opinion given by Mr. Cushing. This 
is Mr. Cushing’s opinion : 

Attorney-General Wirt was of opinion that soldiers discharged in consequence 
of the re-organization of 1821 were no longer subject to military law, at least for 


| the completion of a punishment which in its character looks to their restoration to 


the military service when the punishment shall be over, as sentences to confine 
There is color for the opposite opinion, but I hold this to be 


Judge Black, while Attorney-General, delivered the following opin- 
10on: 

It is by no means clear that this circumstance [the dismissal of the officer whose 
case was then under advisement) placed him beyond the jurisdiction of a court- 
martial. 

He remarked also that— 

In England the jurisdiction of a court-martial under such circumstances was 
unanimously sustained by the twelve judges in the case of Lord George Sack- 
ville, and their decision is recognized as the law by Tyler, page 113, in Griflith's 


| Notes, page 32, and in other respectable works on military law and courts-martial. 


This point was incidental only to the question before Mr. Black, and 


| he explained that its introduction— 


Was not for the purpose of pronouncing an opinion upon it, but to avoid miscon- 
ception, because silence would have been regarded as an admission that the jurisdic- 
tion of a court-martial expires with the soldier's term of service 


Section 1070 of Scott’s Military Law reads as follows: 
This article of war— 
Section 630, which I have read— 


is a statute of limitations in case of proceedings to — persons for offenses 
“arising in the land forces.” As at present advised, I do not see what provision 
of the Constitution, or statute, or principle of common law can be invoked to pre 


| vent the arrest and trial of a person by court-martial for a military offense com 


mitted while such person was an oflicer or soldier of the Army of the United States 
afler— 


Italicized— 


aoe | after the expiration of the term of service, so that the order for the trial is issued 
Their plea to the court of the District of Columbia would be, “Tam | 


nm Not being | 
an officer of the United States, can you prosecute me? Have I not | 


within the time limited by the Article of War 
That is, within two years. 


And so in principle it seems to have been held in the case ot Lord George Sack- 
ville, as reported by Tyler in his treatise on courts-martial. 
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ppeared that, as the defendant had been dismissed from His 
to the m against him, it was doubted under 
the mutiny act whether he was subject to the jurisdiction of the court; upon which 
that question was referred to the twelve who certified that under the ei 
cumstances of the case they saw no reason to doubt the jurisdiction of the court 


In that case it 


a service previously prosecuth 


judges 
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1072. In re William Walker, decided by Mr. Justice Wilde, of the supreme court 
of Massachusetts, and after consultation with and with the concurrence of bis 
brother judges 
that a seaman who had committed a naval offense, and had been arrested therefor 
on the day preceding the expiration of his term of his service, might be detained for 
trial and punishment after the expiration of such term. In the course of the opin 
jon the learned judge cites the case of Sackville, cited supra, with approval; and 
upon the general question says 

It is true that a seaman is not bound to do service after the term of his enlist 
ment. But within that term he is bound to observe the rales and regulations pro 
vided for the government of the Navy, and is punishable for all crimes and offenses 
committed in violation of them during his term of service. There is no limitation 
of time within which he is to be prosecuted and tried for such offenses, but if there 
were it would be sufficient to show that the prosecution was commenced within 
the time of limitation 

In corroboration of this view, I suggest the principle that when 
any one enters upon an office he is not relieved from all the duties 
and responsibilities of that office, civil and criminal, until they are 
fully discharged. 

The punishment by impeachment is an incident of a civil office, 
and he can no more throw off his responsibility criminally than he 
could throw off his responsibility civilly to account for the moneys 
that came to his hands. His official duties are not consummated 
until after he shall have performed all and subjected himself to every 
requirement of the law under which he went into office. 

Therefore, it seems to me there is not even color for saying that this 
man is now out of office for the purpose of this prosecution, because 
he has not fulfilled all his responsibilities nor discharged all his du- 
ties. If he had retained some money that might have come to his 
hands, for which he was by law accountable, would his resignation 
discharge him from his obligation to account for it? Not for a mo- 
ment. If he has violated duties more sacred than that, will his resig- 
nation discharge him? It does not seem to me that such an allegation 
conforms to reason 

The case of a discharged soldier seems a case much stronger than 
the present, as the courts-martial, with their judgments and sen- 
tences, are limited in jurisdiction, obnoxious to the common law, and 
always watched with suspicious vigilance. 
jurisdiction is limited to the soldiery, a jurisdiction which we as free- 
men have always been taught to regard with the utmost vigilance 
and against which we would give the strictest construction, would 
not say that they could not take cognizance of a crime committed by 
a soldier when he was not in the Army because he was discharged, 
ean this court of impeachment acting as the representative of thirty- 
seven sovereign States? [would not say that you will give a different 
construction to that power of attorney, the Constitution of the United 
States, by which the people have authorized you to act. It is a 
question that ought to be decided, and ought to be decided in favor 
of that which requires the highest degree of care, and imposes upon 
the officer the fullest responsibility that he assumed at the time he 
entered on the duties of his office. The status of the criminal when 
he commits the crime is the plane on which he is to be judged. 

The next ground on which it may be claimed that this clause is re- 
pugnant to the general grant of jurisdiction is that all civil officers 
who are convicted on impeachment of treason, bribery, or high crimes 
and misdemeanors should be removed from oftice. From this it is 


argued if the court, from the condition of the criminal, cannot inflict | 


the whole punishment prescribed by law, it has no jurisdiction and 
cannot inflict any portion of it. Such astatement in the ordinary 
courts of justice would meet with little favor. In larceny, the judg- 
ment usually prescribed is that the goods be returned with fine and 
imprisonment. If the criminal was likely to be proseented he could 


could not be inflicted, and therefore he would not submit to any trial 
or punishment. The panper who should commit a crime which would 
entitle him to tine and imprisonment would plead his insolvency and 
divest the jurisdiction of the court. The felon who for some previons 
crime had been imprisoned for a limited time in those States in which 
murder in the first degree is punished with imprisonment for life 
might with impunity marder his jailer or any of his fellow-prisoners 
with whom be might be brought in contact, and when called to the 
criminal bar plead to the jurisdiction of the court that they could not 
imprison him for life in that he was now under a sentence for a part 
thereof, and as he could not receive from the hands of the court his 
full and just deserts he must have the right to claim exemption from 
trial and judgment. 

This mode of reasoning is treating the punishment as a right of the 
criminal, instead of his ignominy, bis punishment. The criminal can- 
not assign as error that the judgment was more favorable to him than 
the case required. (4 Blackstone, page 395.) Then it is not for this 
defendant to complain if his punishment in case of conviction is not 
commensurate with his deserts. 

I may state here as a general principle that the fact that a court 
has not power to enforce its judgments is never a ground on which 
you can divest jurisdiction. If it were, what would be the condition 
of our civil courts now? In one-half or one-third of all the judg- 


ments they render, to use a common phrase, they get beaten in the | 


| that it has no jurisdiction to decide. 


and eaprenen in American Jurist, April number, 1530, it was held | 


If a court-martial, whose | 
| because the defendant is incapable to receive sentence. 
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execution; they cannot enforce their judgment. They put out their 
execution; but they cannot collect the money And say this defend- 
ant’s counsel: “If you cannot enfotee your sentence, you have no 
jurisdiction; you cannot give a judgitent.” You cannot argue from 
the want of bility of the court to carry out that which it decides 
It has never been admitted, 
and never will be, I think. In the case of Rhode Island vs. Massa- 
chusetts a bill was filed by the solicitor of Rhode Island in the Su- 
preme Court of the United States to settle the boundary between the 
State of Massachusetts and the State of Rhode Island, and this very 
plea was interposed that the court could not enforce its sentence; 
“how will you issue an execution or issue any mandate to asovereign 
State saying you shall abide by this boundary or this judgment which 
we shall render?” The Supreme Court, after considering it fully, 
and after it had been argued by the first lawyer of the nation at that 
time, decided they had jurisdiction. Because they could not carry 
out their decree could not prevent the court from rendering a judg- 
ment that would be binding. It does not follow that the court can- 
not enter into a case for want of jurisdiction. The personal inability 
of a defendant to receive and sutier the full sentence of a court car- 
not be interposed as a ground why the jurisdiction of the court shall 
not be sustained. That was well illustrated by my colleague yester- 
day [Mr. Knorr] concerning the benetit of clergy. Because the 
thumb cannot be burned, therefore there can be no judgment by the 
court, and therefore the jurisdiction of the tribunal would be ousted! 
Can you sustain such a view as that in this tribunal ? 

Mr. LOGAN. Mr. President, before the manager leaves that part 
of the case which he was discussing under the Articles of War relative 
to courts-martial, I have a question to propound. 

The PRESIDENT pro tempore. The Secretary will read the inquiry 
propounded by the Senator from Llinois. 

The Chief Clerk read as follows: 

Article 61 of the Articles of War provides that any officer who is 
convicted of conduct unbecoming an officer and a gentleman shall be 
dismissed from the service. In a case where an officer of the Army 
should be tried under this article of war, after becoming a private 
citizen, what would be the judgment of the court-martial ? 

Mr. Manager JENKS. The judgment would be nothing, as it was 
in the case of Rhode Island vs. Massachusetts. It does not divest the 
power of the court to try; it does not say that the court is powerless 
This is the 
want of capacity of the defendant, and not of the court; and a plea 
to the jurisdiction must be to the court,and not to the defendant. 
The plea on the part of the defendant of his incapacity must be to 
the court, and not tothe defendant. A plea on the part of the defend- 
ant of his incapacity must be putin bar. For instance, a criminal court 
cannot convict an insane person; but suppose one who is insane had 
committed a murder and he came into court under proper process, 
would the attorney for that insane man plead “ the court has no juris- 
diction,” or would he plead the incapacity of thedefendant? If they 
change their plea, and say “we are incapable,” then that question 
would be pertinent; but this is a question of jurisdiction as to the 
court, and not of capacity as tothe defendant. We say he may be as 
incapable as can be, but that does not affect your power; it does 
not affect this question ; so that you cannot reason at all, from the 
fact that the defendant cannot comply with the sentence of any court 
or that you cannot put any penalty upon him, that you are powerless. 
It is he that is impotent, not the court. 

My colleague [ Mr. HOaR J also suggests (but the answer I have given 
I believe is the legal answer) that that is a case where the whole pen- 
alty is removal from the service. It would then come within the juris- 
diction of the House of Representatives to judge—that is their discre- 
tionary power—whether they would impeach or not. It would not 


| be a question for the Senate, but a question of propriety on the part 
go back and restore the goods, and if this principle should hold, plead | 
that the whole sentence which he had the lawful right to receive | 


of the House, whether they would impeach; and, after they have 
passed upon the propriety of that, whether you can render a judgment 
or not is immaterial if you have power to try. 

I would also call your attention very briefly a little further to this 
view of the case, that the personal incapacity of a defendant never 
divests the junsdiction of a court. On that point I would refer to an 
authority not altogether unfamiliar, I apprehend, Blackstone’s Com- 
mentaries. Treating of this subject concerning those who after judg- 
ment cannot receive sentence, he says: 

Another cause of regular reprieve is if the offender becomes non compos be 
tween the judgment and the award of execution; for regularly, as was formerly 
observed, though a man be compos when he commits a capital crime, yet, if he b« 
comes non compor after, he shall not be indicted; if after indictment, he shall not 
be convicted; Uf after conviction, he shall not receive judgment; if after judgment, 
he shall not be ordered for execntion ; for furiosus solo furore punitur, and the law, 
knows not but he might have offered some reason, if in his senses, to have stayed 
these respective proceedings. It is therefore an invariable rule, when any time 


| intervenes between the attainder and the award of execution, to demand of the 
| prisoner what he hath toallege why execution should not be awarded against him ; 


and if he appears to be ins 


ane the judge in his discretion may and ought to re- 
prieve him. 


(Blackstone's Commentaries, Book 4, chapter 31, pages 395, 396.) 
That is, it amounts to a suspension of judgment. Suppose this de- 
fendant, after the prosecution had been instituted, had resigned ; 
if the want of power to inflict the sentence is a question which is ad- 
dressed to the jurisdiction of the court, then he could come in and 
plead that you cannot judge this case, and you would have to stop right 
there. Then, if he should be appointed to office again, what would 
be the result? It would then just come in the same position of an 12- 
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sane man; you would proceed with the judgment; and, if the re- 


moval must divest your power to pass any sentence and take away 
from you the right to disqualify, (which we maintain it does not by 
any logical view of the case,) all you could do would be simply to find 
the truth, and reserve your judgment, as the court would in a case of 
insanity, until he should be competent to receive the judgment. 

But let us take another view of this case. Suppose a man had been 
found guilty of murder, and he had been sentenced, and the day for 
execution had been fixed, and in order to avoid that execution he 
should drink himself into a state of maudlin insanity, and then, as 
you could not inflict punishment upon one insane, he would insist 
that you could not proceed with your execution. This would apply 
in this defendant’s case. He himself, by his own act, has rendered 
himself incompetent, if he is rendered incompetent, and he cannot 
plead that more than a man who drank himself drunk to prevent ex- 
ecution could prevent execution thereby. Wherever it is the fault 
of the defendant himself that he is disqualified, although he may be 
maudlin and really insane, yet he must suffer the punishment of the 
law when that weakness or incapacity is artificial, made by himself. 
So this defendant, if he comes in after you have granted him a reprieve, 
and says, “I have resigned for the purpose of dodging your jurisdic- 
tion,” you would say, as the executioner would say, “‘ No man can take 
advantage of his own default to clear himself from the result of his 
demerits.” 

But this may be viewed in another aspect. If the reason why this 
court has not jurisdiction is that the judgment of removal from office 
cannot be rendered, then if he were re-appointed he would be within 
the reach of that portion of the judgment; the reason would cease 
to exist and he would be subject to impeachment. The court of im- 
peachment would have jurisdiction every time he might be re-ap- 


pointed, but that jurisdiction would be divested as often as he might | 


resign; and if it is only because the judgment of removal cannot be 
rendered that the jurisdiction of the court is divested, the defendant 
need not resign till after the trial shall have been fully gone through 
with, all except the judgment. If he finds it is going against him he 
can resign, and, as a plea to the jurisdiction is never too late, he may 
plead it before the sentence, and the court, perhaps after weeks or 
months of laborious investigation, can only dissolve and make its 
best bow to the citizen of Iowa or elsewhere for having arrogated to 
itself the right to try a private citizen whom the House of Represent- 
atives of the United States had been so presumptuous as to arraign 
atits bar. After the court should have dissolved and the House of 
Representatives had got fairly established at their legislative duties, 
the President, as some kind of compensation or atonement to this 
private citizen for the persecution to which he had been subjected, 
could re-appoint him to the same office ; and, as often as the pertinacity 
of the people should demand a new prosecution, a new resignation 
and a new re-appointment could be gone through with and the very 
purpose of all the provisions of the Constitution with reference to 


impeachment be thwarted ; and this, too, in the face of the constitu. | 


tional provision which denies to the President the power of pardon in 
cases of impeachment. 


This, with other similar considerations, leads us to conclude that the | 


signification of this clause with reference to the subject of impeach- 


ment should not be construed as repugnant to the general grant to | 


the Senate of power to try all impeachments, but simply signifies 
that if the criminal civil officer shall not before have been removed, 
the removal shall in all cases be inflicted as part of the sentence of 
the court. 

Then to this grant in the Constitution which is general there is 
no proviso, no exception or repugnant clause within which the case 
under discussion comes. This view is corroborated by Mr. Rawle, 
who in his Commentaries on the Constitution, after discussing the 


persons who are liable to impeachment, concludes in the following | 


language: 


From the reasons already given it is obvious that the only persons liable to im- 
peachment are those who are or have been in public office. (Rawle on the Consti- 


tution, page 243.) 

And this “ have been” is not in parenthesis, as the honorable counsel] 
for the defendant seemed tothink it was. It is a distinct substantive 
part of the sentence, and the best-considered part of the sentence 
probably in the whole paragraph. Judge Story expressly leaves it 
an open question, dismissing its further consideration by saying of it 
and a cognate question— 


They are —— before the learned reader as matters still sub judice, the final | 


decision of which may be reasonably left to the high tribunal constituting the court 
of impeachment when occasion will arise. (Story on the Constitution, ) 805.) 

In reference to Judge Story, the defendant’s counsel have quoted 
that authority as corroborating the view that an officer is not im- 
peachable after he shall have resigned. Such is clearly not what 


Judge Story meant. Asin all the rest of his works, he presented the | 


arguinents pro and con, usually as they had been presented by others. 


If he had a distinctly formed opinion of his own, he announced it ; if | 


he had none, he left it open. If there had been a judicial investiga- 
tion of the subject and it had passed under judgment, it was then an- 
hounced. So Judge Story meant just what he said when he said it 


must be left to you, and you alone, to settle this question ; and now | 


it is for you to settle. 
English precedent, whence the framers of the Constitution derived 
their opinions on the subject, are distinctly in favor of the court re- 


taining its jurisdiction in this case. In the impeachment of Warren 
Hastings it appears that resolutions were passed for his recall from 
India as governor-general of Bengal, in consequence of which, on the 
16th of June, 1785, he returned to London, and the first step toward 
his impeachment was not taken until the 17th of February, 1736, 
which wasa motion made by Mr. Burke for a copy of the correspond- 
ence between him and the company from January, 1785, to January, 
1786; and on the 4th day of April, 1786, articles of impeachment were 
by Mr. Burke presented to the House of Commons against Warren 
Hastings, late governor-general of Bengal, as “ late Secretary of War” 
here. This case has a peculiar significance when it is remembered 
that it was so very recent as to be immediately in the presence of the 
framers of the Constitution—their daily reading at the very time they 
were engaged in their labor. In discussing the subject of impeach- 
ment, Colonel Mason expressly cited it to show the scope of the power 
of impeachment in England, as appears by the Madison Papers, volume 
3, page 1528. 

This case was immediately before the convention that framed the 
Constitution at the time they framed it, and when it was before them 
and it was a known fact that he was only a subject of England. If 
the convention had meant to say that it was not the status of the 
criminal at the time of committing the crime that fixed the jurisdic- 
tion, would they not have taken some pains to make the distinction 
between the English constitution and ours in regard to this subject ? 
To me this seems a pregnant negative. If they had not meant that 
this very case which was then cited before them, was in their daily 
papers, should not be regarded as anything of a guide as to what im- 
peachment meant, is it not singular that they never thought to guard 
this by an express clause that an officer could not be impeached after 
he had gone out of office ? 

On a prior day from the same authority we learn that the query 
with those who framed the Constitution was not, as it is with us, 
whether one who had been an officer but was out of office could be 
impeached, but the very reverse; whether it would be proper to im- 
peach the President or Vice-President while in office. 

In the Madison Papers, volume 2, page 1153, the following discus- 
sion occurred, as cited by the honorable counsel for the defendant. 
Allow me to read to you first the resolution, because you cannot de- 
rive the full signification of the motion unless you know the resolu- 
tion on which it was founded, and in this resolution you will note 
the fact that it was only with reference to the President. There 
were no “civil officers” included in the clause, concerning which this 
motion was made, but only the President. It is article 9, as intro- 
duced by the committee: 

9. Resolved, That a national executive be instituted, to consist of a single per- 
son, to be chosen by the national legislature for the term of seven years, with 
power to carry into execution the national laws, to appoint to offices in cases not 
otherwise provided for, to be ineligible a second time, and to be removable on im- 
peachment and conviction of malpractices or neglect of duty. 

This bas reference only to the President. Mr. Pinckney and Gou- 
verneur Morris made the following motion with reference to that 
resolution : 

Mr. Pinckney and Mr. Gouverneur Morris moved to strike out this part of the 
resolution : 


To be removable on impeachment and conviction of malpractice or neglect of 
duty. 


Mr. Pinckney observed, he ought not to be impeachable while in office. 


Not while out of office, but he ought not to be impeachable while 
in office. The query with them was whether he should be impeacha- 
ble only in office. Did not that in itself imply that he was to be im- 
peachable when out of office? The clause conferring the general 
power of impeachment had gone before; but here it was proposed 
to impose a special penalty on the President who should be guilty of 
these particular crimes, “ malpractice or neglect of duty.” This clause 
alone referred to him; and then the motion was to strike out removal 


| from office, because he ought not to be impeachable while in office, leav- 


ing him subject to the general jurisdiction which had gone before, 
that he should be impeachable at the discretion of the Honse. But 
the inquiry was should he be subject to punishment of removal and 
other disqualifications? Then Mr. Davie, in reply to this motion 
that the President ought not to be impeachable while in office, said : 
If he be not impeachable while in office he will spare no efforts or means what- 
ever to get himself re-elected. He considered this as an essential security for the 
good behavior of the Executive. 
What good would it do him to be re-elected if he could not be im- 
| peached anyway if he was out of office? If it meant, as the learned 
counsel suggested it, did mean, that he should not be impeached af- 
| ter he had gone out of oftice, how would it be a harbor of safety for 
him to seek a re-election? This is what Mr. Davie said: “He would 
then spare no means to secure re-election” to avoid impe:chment. 
He need not take that pains according to the learned counsel for the 
| defendant, because when he had gone out of office he would become 
a citizen, and he would make his best bow to the tribunal and say, 
“You cannot impeach a citizen.” So we say that the very reverse ot 
what the counsel for the defendant has cited this for is what the 
framers of the Constitution meant. 
Mr. WILSON concurred in the necessity of making the Executive impeachable 
while in office. 
| Mr. GOUVERNEUR Morais. He can do no criminal act without coadjutors, who 
| may be punished. In case he should be re-elected, that will be a sufficient proof 
of his innocence. Besides, who is to impeach? Is the impeachment to suspend 
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his functions? 
be nearly « 
on those who are to impeach 

Colonel Mason 
ment should be continued 


If it is not, the mischief will goon. If it is, the impeachment will 


They were not discussing, as the learned counsel says, whether the 
right of impeachment should exist at all, but whether the President, 


speaking of him alone and no other civil officer, should be removed. | 


The query was whether be onght to be impeached while in office or 
left until after he had gone out, as indicated by Mr. Mason : 


Shall any man be above justice ? 


comn ustice? When great crimes were committed, he was 
for punishing the principal as well as the coadjutors 


t the most extensive li 


So that it seems to me that this authority, instead of sustaining | 


the eccentric view of it taken by the learned counsel for the defend- 
ant, is the very reverse. After very elaborate discussion our ances- 


tors concluded that a President might be impeachable while in office. | 


During all that discussion on this very subject, it never occurred to 
any one to doubt the propriety of impeachment after the criminal 
hal gone out of office. Had the learned counsel for the defendant 
been there with this plea and suggested that the President could not 
be impeached after he was out of office, how completely would the 
subject of impeachment have been exhausted. 
have denied the propriety of impeachment while in office. The learned 
counsel would have chimed in with the impropriety of impeaching 
the President after he had gone out of office. The result would have 


been pretty nearly what it would be now if resignation could be | 


pleaded in bar of jurisdiction on impeachment. This subject of im- 


peachinent would have been completely eliminated from the Consti- | 


tution. 
Another case of impeachment in the English House of Lords oc- 
curred in 1806, which, as a precedent, from the facts on which it was 


founded, may afford some light on the question now to be decided. | 


Viscount Melville was appointed to the oflice of treasurer of the navy 
on the 19th of August, 1782, in which he continued till the 10th of 
April, 17°53. He was re-appointed on the Sth of January, 1784, and 
remained in ottice until the lst of June, 1800, 
1805, Mr. Whitbred introduced resolutions of censure and on the 9th 
moved in the House of Commons an address to the king praying his 
removal from the king’s council. He had been transferred from 
treasurer of the navy to the king’s council in the mean time. 
this matter was under discussion Viscount Melville, on the 10th of 
April, resigned, just as this defendant resigned while this discussion 
was pending in the House of Representatives. The resignation was 
accepted the same day (as this was) and notice thereof oflicially com- 
municated to the House of Commons on the 29th of May, 1805. 
Whitbred gave notice in the House of Commons of a motion for the 
impeachment of Lord Melville. In pursuance of this motion articles 
were drawn, including, among others, transactions that occurred in 
the first term of his incumbency of the office of treasurer of the 
navy; and, although at the time of trial he held no office in England 


and it had been twenty-two years since he had first laid down the | 
it the time of the commission of some of the al- | 
leged crimes, the House of Peers took cognizance of the case and | 


office which he held 


fully tried the defendant. At the time of trial twenty-four years 
had elapsed since some of the alleged criminal acts had been done. 

This case would establish at the same time that resignation did not 
divest jurisdiction and that without an express statutory enactment 
official impeachable crime is without limitation as to the time of its 
wrosecution. Once guilty, he is for life at the mercy of the impeach- 
ing tribunal. 

The case of Judge Barnard has been cited by several of my col- 
leagues and discussed somewhat at length. It is the only American 
precedent directly upon the question under consideration, As to that, 
it is only necessary to say that the court sustained the jurisdictional 
power of impeachment. The likeness between that and this is more 
than an analogy. 

Blount’s case has been cited by the learned counsel, and oneof them 
asserted as a part of his discussion of this case that we must stand 
upon the same principle that was there asserted, that all persons are 
liable to impeachment; and it has been announced by the second 
counsel who spoke for the defendant that the question you were to 
decide was whether you had jurisdiction over forty million people. We 
take no such ground as that, but distinctly repudiate it, and say that 
our definition of impeachment, which we maintain is correct and de- 
rived from the whole series of adjudicated cases, confines this; that 
the jurisdiction of the Senate by the very naming of impeachment 
per se iscontined toofticial crimes, and there are not forty million officers 
in the United States, although there is a considerable number of them. 
But you have jurisdiction of every criminal official offense, of every 
official crime which may be committed by an officer, and it is in the 
discretion of the House of Representatives whether they will prosecute 
all official crimes before you or not. It was anticipated, doubtless, by 
the framers of the Constitution that the House of Representatives 
would eliminate all cases from those within their discretionary power 
except such as from their character deserved judgment from this tri- 
bunal. So we do not stand upon that ground, but the very reverse ; 
that no person can be impeached here who did not commit an 


States can commit an official crime, 
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quivalent to a displacement, and will render the Executive dependent | 


No point is of more importance than that the right of impeach- | 


| officers of the State. 


Above all, shall that man be above it who can | 





Mr. Pinekney would | 


On the 8th of April, | 


While | 


Mr. | 


| petent and amply willing to fill the places. 


SELKNAP. 


The Senator is not an officer of the United States; the Congress- 
man is not an officer of the United States. Why? In the formation 
of our Government three elements entered. There were the people, 
the States, and the General Government. The people are represented 
by the Congressmen; they receive their commissions directly from 
the people. ‘They are the officers of the people of a State, and not of 
the United States. They may do official duty with reference to thi 
United States, as some other State officers do now; but they are stil] 
The Senators represent the sovereignity of the 
several States; they represent the States, and as such are officers of 
the States, and not of the United States. So that a Senator is not 
impeachable in that he is not an officer of the United States. A Con- 
gressiuan is not impeachable in that he is not an officer of the United 
States but an officer of the people of a State. 

It leaves it, then, that those cognizable before this court are only 
those who are the Government ofticers of the United States, who are 
officers alike for every State, who receive their powers alike from 
every State, directly or indirectly, who are commissioned by the peo- 
ple of all the States, or who are commissioned by some person repre- 
senting the people of all the States. So that the officers of the United 


| States are those included in the executive department of the Govern- 


ment, and every ofticer of that executive department we conceive to 
be impeachable before this tribunal. 

Now, why should it be that a civil officer should be impeachable 
rather than a military officer? Is the one more dangerous than the 
other? Were the framers of the Constitution more careful to guard 
one than the other? No. They simply took this into consideration : 
This provision simply meant that it was imperative that on impeach- 
ment for certain crimes of a high grade, civil officers should be re- 
moved. Why not military officers? Because military talent is of a 
peculiar character, One man in an army may not represent only one 
man, but his name may be good for a thousand, ten thousand, or 
more. Suppose you take the case of the Duke of Marlborough—a 
man noted perhaps for his avarice—a man who, if he had been prose- 


| cuted for official malpractice under our Constitution, would have 


been removed from oflice had this power been extended to military 
officers as well as civil officers; but to remove the Duke of Marlbor- 


| ough from the head of the armies of England would have been equiv- 
| alent to yielding her place as a military nation in the face of the 


world. So there is a reason why military officers should vot be nec- 
essarily removed, You may remove them. If the demands of the 
Republic require you should remove them you should do it, but you 
are not compelled by the Constitution to do it. That is why it was 
made applicable to civil officers alone, and in reference to civil offi- 
cers we have daily and hourly indications that if the very best of 
civil officers were to be removed, highest or lowest, abundance of 
people would spring up, numerous as the frogs of Egypt, fully com- 
It was restricted as to 
military officers because of the character of the duties they have to 
perform ; it was restricted as to naval officers for the same reasqn ; 
and it was not, as I apprehend, for the cause suggested by Judge 
Story: that there were courts-martial to try their crimes. 

The spirit of our institutions is that the people shall all the time 
hold their hand on every oflicer in the United States. As to those 
that were elected by themselves, Congressmen, they placed it in the 
power of Congress to remove them. As to those that represented the 
States, they placed it in the power of those representing the States 
to remove them. That is, they held the power of removal all the 
time, directly or indirectly, and intrusted it to no single individual. 
As to the officers of the United States, who are those under the Ex- 
ecutive, they meant to hold the same hand upon them, and they did 
hold it. They meant that the military, the maritime, and the civil 
alike shall be subject to impeachment and trial, and that if it is neces- 
sary this court can drag from his height the military hero or may drag 
from his depths the depredating custom-house officer. This is the 
view we take of this, and nothing more. We do not stand in opposi- 
tion to any principle contained in the Blount case; but in that Blount 
case there was nothing decided by the court that in any way collides 


| with the views we have announced. 


I will now only call attention to the final resolution in that case, 
because I have already consumed almost double the time I intended. 

Mr. CONKLING. Before the manager enters upon another point, 
if it will not incommode him I should like to make an inquiry toach- 
ing a statute he cited, and the argument he derived from it. 

The PRESIDENT pro tempore. The inquiry of the Senator wil: be 
reported. 

The Secretary read as follows: 

Section 1781 of the Revised Statutes, cited by Manager JENKs, con- 
cludes thus: “Andany * * * officer convicted of a violation of 
this section shall, moreover, be disqualified from holding any office 
of honor, profit, or trust under the Government of the United States.” 

If the respondent be convicted on the indictment said to be pend- 
ing under this section, can the judicial court pronounce the judgment 
required if in the mean time the Senate pronounces it; or should the 
court first pronounce judgment, what would be the weight of the fact 
in determining the province of the Senate ? 

Mr. Manager JENKS. We regard that fact as having little or no 


| weight with reference to determining the authority of the Senate, be 
oflicial crime, and that no one who has not been an officer of the United | 


cause, as I have already discussed and expressed my views, from the 
fact that the court has not power to inflict any portion of its sentence 
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vou cannot infer that the court has not power to try. Jurisdiction l law that did not accord with the views of the king, at occasional in- 


means the right to try and decide. If you take the definition of juris- 
diction, it is the right to try and decide. To judge is what it means. 
It does not necessarily imply to execute. Hence you try and decide 
and execute so far as the circumstances of the criminal will permit, as 
I have already illustrated. This case would have no relevancy if that 
be the correct view, that you cannot argue from the fact that the 
court cannot inflict part of a punishment that therefore its jurisdic- 
tion is divested. 

With reference to the trial of President Johnson, as cited by the 
last counsel for the defendant, I have looked in vain to see any rele- 
yaney in that argument or in the opinions there quoted. Those opin- 
ions were delivered with reference to the case they were then trying. 
The question whether one who was not an officer is impeachable was 
not before the court. Anything that a court or a judge thereof may 


incidentally say in arguing the proposition before his mind is not to | 


be considered as even the opinion of the individual who may bave 
been deciding the question. 

Mr. SHERMAN. I will ask the counsel to read the finding in the 
Blount case. 

Mr. Manager JENKS. Yes, sir. I was drawn away from that by 
the question of the honorable Senator from New York. There were 
two motions made, and from the two the action of the court is de- 
rived. This was the motion made in the Senate : 

Resolved, That William Blount was a civil ofticer of the United States, within 
the meaning of the Constitution of the United States, and, therefore, liable to be 
impeached by the House of Representatives; 

That, as the articles of impeachment charge him with high crimes and misde- 
meanors, supposed to have been committed while he was a Senator of the United 
States, his plea ought to be overruled.—2 Annals of Congress, page 2318. 

It was substantially this: that a Senator of the United States is 
not a United States officer ; and the whole argument in that case is em- 
braced in the two propositions which were announced by Mr. Dallas 
as the two propositions which they would undertake to maintain, 
which are found on page 2263 : 

1. That only civil officers of the United States are impeachable ; and that the of- 
fenses for which an impeachment lies must be committed in the execution of a pub- 
lic office. 

I may say here that the word “civil” was not discussed at all. It 
was not a matter of any account whether they were civil or military. 
We exactly assent to the proposition that it is only an officer of the 
United States—that is, an officer at the time of committing the crime— 


who is impeachable ; and that the crime must be committed in the ex- | 


ecution of public office. That was the argument of Mr. Dallas, and 
we stand exactly upon that. 
The next proposition is: 


9 


2. That a Senator is not a civil officer impeachable within the meaning of the 
Constitution ; and that, in the present instance, no crime or misdemeanor is charged 
to have been committed by William Blount in the character of a Senator 


These were the two propositions that Mr. Dallas and Mr. Ingersoll | 


undertook to maintain. They did maintain these propositions, and 
we exactly accord with the view stated in these resolutions. 
read the resolution which was first offered in the Senate. 
read what followed: 


After debate, on motion, the court adjourned till 
* ‘ 


* * 


I 


now 


twelve o'clock to-morrow. 


” * - 


The court proceeded in the debate on the motion made on the 7th instant. 
That is— 


That William Blount was a civil officer of the United States within the meaning 
of the Constitution of the United States, and therefore liable to be impeached by 
the House of Representatives. 

That, as the articles of impeachment charge him with high crimes and misde- 
meanors, supposed to have been committed while he was a Senator of the United 
States, his plea onght to be overruled. 

; And, on the question to agree thereto, it was determined in the negative—yeas 

1, nays 14. 


A counter-resolution was then offered, which is found on page 2319: 


The court is of opinion that the matter alleged in the plea of the defendant is | 


sufficient in law to show that this court ought not to hold jurisdiction of the said 
impeachment, and that the said impeachment is dismissed. 

This resolution was adopted by a converse vote of 14 to1l. The 
matter alleged in the plea on which these resolutions are founded is 
as follows, and thus italicized: 

_That although true it is that he, the said William Blount, was a Senator of the 
United States from the State of Tennessee at the several periods in the said arti- 
cles of impeachment referred to, yet that he, the said William, is not now a Sen- 


ator, and is not, nor was at the several periods so as aforesaid referred to, an oficer 
of the United States. 


“Is not nor was an officer of the United States” was the substance 
of their plea. You will see from the argument of Messrs. Dallas and 
Ingersoll that they distinctly discussed the question whether he was 
an officer of the United States, and the finding was in conformity 
with the proposition as I have heretofore stated it. So that the case 
of Blount in no way contravenes the view which we take of this 
case, but, on the contrary, rather corroborates it. 

Then, Senetors, this proposition of the defendant presents itself to 
us In one general view, and I shall not consume more than five or ten 
minutes more at most. There was a contest in the history of En- 
glish law between prerogative and law. It was maintained by the 
adherents of the Crown that prerogative was above law. The earlier 
Stuarts contended for that principle, and when Parliament passed a 


I have | 


| that he had that prerogative. 


tervals the king assumed the right to suspend the law, maintaining 
The contest never came between those 


| two propositions distinctly until in the time of Thomas Wentworth, 


| before the people. 


Earl of Strafford, and he among others finally asserted (being an 
officer of England) “that the little finger of the king should prove 
thicker than the loins of the law.” That placed the issue distinctly 
Shall the king’s little finger be greater than the 


| loins of the law was the proposition they discussed, and the stake 








was the life of a mighty nobleman. That stake was played for, and 
the freemen of England won. They said that the law is above every 
man; that the king cannot and shall not suspendit. Then, Senators, 
can this defendant suspend the Constitution of the United States? 
It gives you the full power to try all impeachments. It gives the 
House of Representatives full authority to impeach. Is his little 
finger mightier than the loins of the Constitution? Shonld that 
proposition be maintained? Shall official corruption maintain itself 
as superior to the great organic law of this mighty Republic? We 
say neither he nor the Chief Executive is above the law. I make no 
charge against the Chief Executive, because I maintain it was only 
the perfidy of the defendant that induced the acceptance of the 
resignation. 

No man is above the law. If the decision were that you have no 
power to punish this crime, it is equivalent to saying that official 
crime can go unpunished at the option of the criminal. This would 
not be conformable to what we believe to be right. It is not con- 
formable to the general principles of right and justice. It was an 
infamy for him to go and withhold material facts to get his patron. 
the Chief Executive, who had trusted him, to accept his resignation, 
It was in itself a crime; and can he by heaping crime npon crime re- 
lieve himself from all punishment? It seems unreasonable. It is 
true it might be maintained upon the principle which we often find 
announced as an irony. Jean Jean, for stealing a loaf of bread, may 
be consigned to the galleys, and with ball and chain, in the burning 
sun, may be made to work for years and years, although that loaf of 
bread was to supply the wants of hungering children. But it has 
passed into an irony that if a man hasstolen a hundred, let him steal a 
million and he passes from the grade of a criminal to a model specu- 
lator, and even sometimes is regarded as a benefactor. In this tri- 
bunal at least that principle ought not to exist. The assertion which 
is made in bitter irony upon the justice of our country is the very 
principle upon which the defendant stands. “I was a criminal; I 
had done harm enough apparently, but I see myself in danger, and I 
commit the additional pertidy of betraying him who had trusted me, 
and by doing this additional crime I have heaped up crime enough to 
get. beyond the range of the law. I made my former crime, which 
was insufficient perhaps, a million instead of a hundred.” They urge 
the bitter irony of the crowd as the principle on which this case 
should be decided. We insist that this principle be not recognized. 
What does he bring here to this tribunal as an expiation for his of 
fense? He brings his own pertidy ; his own betrayal of trust. He 
does not bring the last drop of the patriot hero’s blood ; he does not 
bring the last sigh of devoted love ; he does not bring the tear of the 
penitent ; but he says, “I hold up my own perfidy, my own betrayal 
of my patron, as asereen. Under this panoply I stand, and by this I 
divest the jurisdiction.” Senators, shall this be recognized as a sufli- 
cient shelter for the defendant in this case ? 

Mr. WHYTE. I move that the Senate sitting in the trial of this 
case take a recess for twenty minutes. 

The motion was agreed to; and (at two o’clock and ten minutes 
p. m.) the Senate sitting for the trial of the impeachment took a re- 
cess for twenty minutes. 

The PRESIDENT pro tempore resumed the chair at two o’clock and 
thirty minutes p. m. 

Mr. Manager HOAR. Mr. President and Senators, the House of 
Representatives, in the name and for the protection of the whole peo- 
ple, demands of the Senate its jadgment that William W. Belknap, for 
high crimes and misdemeanors in oflice, be forever disqualified to hold 
or enjoy any office of honor, trust, or profit under the United States. 
For all purposes of the present argument the guilt of the defendant 
isadmitted. Te meeta the demand by a denial of the authority of the 
House to impeach and of the jurisdiction of the Senate to convict for 
any official misconduct when the party accused has, under whatever 
circumstances laid down his office. 

The issue so made up is a simple and narrow one. Two or three 
brief sentences of the Constitution, two or three American precedents 
—there is nothing else that speaks with absolute authority on this 
subject. Yet, simple and narrow as is the qnestion which is now 
for the first time directly presented to this tribunal for its judgment, 
there can be no doubt that it would have been deemed by the framers 
of the Constitution one of the most important to which it could give 
rise. The attempt is to abridge, by much more than one-half, the 
compass of the most august judicial proceedings and the powers of 
the most august judicial tribunal known to our Government. 

The Constitution itself is a document of a few pages. A few legis- 
lative and executive and judicial processes, a few principles of uni 
versal application, a few impregnable barriers, have been deemed ade- 
quate provision alike for the exertion of the national forces and the 
protection of the rights of the American people for all coming ti. 

The convention that framed the Constitution depended upon tha 
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process of impeachment to secure the people against two great dan- 
gers: usurpation of executive power and official corruption. Their 
debates, the debates in the State conventions, the countless argu 
ments addressed to the people through the press, all show that the 
men of that generation expected the Constitution to stand or fall as 
it had solved the problem of protection against these two dangers, 
executive usurpation and use of office for corrupt personal ends. The 
discussions were of methods which should afford protection against 
executive power and executive corruption; the maxims cited were 
the maxims which restrain executive power and executive corruption. 
Treason and bribery are expressly named and coupled together in the 
Constitution as the two great heinous crimes against the existence of 
the nation itself. Which of these two high crimes thus joined to- 
gether our fathers would have deemed the worst, they have left noth 
ing on record tosbow. But I fancy, if those honest and frugal patriots 
! asked the question, the answer would have shown some- 
thing of the temper which the great English historian ascribes to the 
younger Pitt, that in an hour of temptation he might have been in- 
duced to min his country, but he never would have stooped to pilfer 
from het 
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The political history of the country from which our fathers came, 
a history in which the framers of the Constitution were profoundly 
versed, was a history of perpetual strife with these two evils. From 
the time of the conquest down to a period within their own memory, 
in every generation, the heads of the men who had aided and the heads 
of the men who had resisted the usurpations of the Executive bad 
given place to each other on Temple Bar. When Dr, Franklin was in 
England, in 1757 or from 1764 to 1775, he might have witnessed the 
scene, Which Mr. Disraeli, the present prime minister, says took place 
in the House of Commons every session down to the time of the 
American war, when the secretary of the treasury used to sit at the 
gangway and, at astated period of the session, give a five-hundred 
pound note to every man who supported the government, 

1 will read Mr. Disraeli’s statement from his speeches on parlia- 
mentary reform. He says: 

Why, before the American war—a period not yet very remote—the secretary of 
the treasury used to sit at the gangway—just where the honorable member from 
Devonport is pow accustomed to sit—and at a stated period of the session, the end 
or the beginning, gave, in the house, to the member who supported the govern 
ment, a routine dowceur of a £500 note; which was as little looked upon as bribery 
as head-money by a freeman. [A voice: * Walpole!’] No, no; much later than 


Walpok net from secret bribery, It was a practice which the man- 
ners of the age and the low tone of public feeling permitted, 


and quite dist 


As a bridle on executive usurpation and a remedy and punishment 
for official corruption, this power of impeachment, with the smaller 
penalty of removal from office and the greater penalty of perpetual 
disqualification beyond hope of pardon to return to it, was inserted 
in the Constitution. It was provided that the source of executive 
power should be, mediately or immediately, the people; but it was 
never dreamed that the public officer would be free from the tempta- 
tion to usurp powers not belonging to him, or to use power corruptly 
because he owed his office to the people. No purpose can be traced 
in the history of those times to limit or impair in the least these con- 
stitutional securities. On the contrary, the debates in the conven- 
tions, national and State, and all the public discussions, show the 
great anxiety on these points. Ido not think I need argue to those 
who took part in the last great trial of an impeachment, or to any 
person Who takes part in this, that the Constitution has no securities 
to throw away. 

It adds much to the gravity of this inquiry when you recall the fact 
that although this will be the judgment of a legislative body, it will 
be the judg nt of a legislative body clothed with judicial functions. 
If you determine that you cannot rightfally exercise the jurisdiction 
now invoked, your decision is binding on your successors for all time. 
lt has been well said by an eminent member of this court: 


You hold this great power in trust, not for yourselves merely, but for all your 
suocessors in these hich places, and for all the people of the country. It is your 
duty to preserve and to transmit unimpaired to your successors in these places all 
the constitutional rights and privileges guaranteed to this body by the form of gov 
ernment under which we live.—Speech of Manager Boutwell on the trial of the Presi 
dent 

These constitutional securities are for all ages, for times like those 
of Charles II or James II, as well as like those of Washington; not 
only for times of few wants and simple manners, but for times when 
universal corruption and a universal tendency to usurp power on the 
part of public officers may prevail. That Senator will have inflicted 
an irreparable injury upon his country who by his vote shall forever 
limit the powers of his successors to reach the guilty counsellor of the 
Executive or the usurping or corrupt officer, to remove him and to 
place him in respect to public office, beyond the power to pardon and 
beyond the power to restore. 

One of the learned counsel told you the other day that “ the history 
of impeachments and of bills of pains and penalties and of bills of 
attainder is the history of the shame and the misfortune of England.” 
And he cited the case of Floyd, a Catholic gentleman, sentenced to a 
eruel and ignominious punishwent in the reign of James I for some 
idle expressions touching the Elector Palatine. Floyd was not im- 
peached; nor is the counsel right in his general assertion. The 
learned counsel confounded together two things altogether distinct. 
Kills of attainder have never found in this country anywhere either 
a place or a defender, But the great judicial power of impeachment 
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has, I believe with scarcely an exception, been exerted in England 


justly and with the most beneficent effects upon public liberty and 


public virtue. I have not examined every recorded case. If I had | 
ought not to weary you with theirrecital. But I will cite one weighty 
authority, which you will, I think, accept as decisive of this question, 
Hallam, the great historian of English constitutional liberty, says of 
the impeachment of the Earl of Middlesex, in the time of James I: 

This impeachment was of the highest moment to the commons, as it restored 
forever that sulutary constitutional right which the single precedent of Lord Bacon 
might have been insuflicient to establish as against the ministers of the Crown.— 
Hallam’s Constitutional History, volume 1, page 401, 

Again, insumming up the results of one of the most memorable Par- 
liaments of James I, he says: 

The commons had been engaged for more than twenty years in a struggle to 
fortify their own and their fellow-subjects’ liberties. They had obtained in this 
period but one legislative mesure of importance, the late declaratory act against 
monopolies. But they had rescued from disuse their ancient right of impeachment 
and of these advantages some were evidently incomplete, and it would require the 
most vigorous exertions of future Parliaments to realize them. But such exertions 
the increased energy of the nation gave abundant cause to anticipate. A deep and 
lasting love of freedom had taken hold of every class, except perhaps the clergy 

But there is no better evidence of the character and valne of the 
process of impeachment than its incorporation into the constitution 
of every American State in foree before 1787 excepting, possibly, 
those still under charter government, and into the Constitution of 
the United States. Does the learned counsel think that John Adams, 
who drafted the Massachusetts constitution of 17°70; that Jefferson, 
who inspired the Virginia constitution of 1776, with the fires of the 
Declaration of Independence burning in heart and brain; that Ham- 
ilton, and Franklin, and Morris, and Madison, and George Mason knew 
nothing of the history of English liberty?’ Why, the Declaration of 
Independence caught its flame from the constitution of Virginia. 
The two torches were lighted by the same hand and in the same 
summer ; and yet the constitution of Virginia expressly provides for 
the impeachment of the governor after he leaves office, and for the 
impea: hment, whether in or out of office, of every other civil officer 
whatever. It is to the writings of these men you must look for the 
best exposition of the constitution of England. Whenthey provided 
this weapon for the arsenals of the State, they knew well enough on 
which side it would be drawn and used. 

The learned counsel for the defense have made a comparison be- 
tween this body and the courts of the country, implying that they 
expect less of judicial calmness and freedom from undue bias from 
the Senate than from them. Not so judged the framers of the Con- 
stitution. In that remarkable number (64) of the Federalist, which is 
one of the few the authorship of which has been claimed for all three 
of the great men who joined in that work, (it is No. 64 in Mr. Daw- 
son’s edition, No. 65 in the older editions,) the author—I will not de- 
tain the Senate by reading his entire language—goes on to discuss 
the question and to answer the question of the capacity of the Su- 
preme Court to be clothed with this high constitutional function, 
He says: 

It is much to be doubted whether the members of that tribunal would at all 
times be endowed with so eminent a portion of fortitude as would be called for in 
the execution of so difficult a task ; and it is still more to be doubted whether they 
would possess a degree of credit and authority which might on certain occasions 
be indispensable toward reconciling the people to a decision that should happen to 
clash with an accusation brought by their immediate representatives. 

He then pronounces, as the convention had already pronounced, 
that this body—numerous ; secure in its long constitutional term of 
oftice ; secure in its election by bodies in the States themselves re- 
moved one step from popular impulse and movement and violence ; 
secure in its character, in its authority, and in its numbers—was the 
only body to which such a question as this could safely be committed. 

The history of impeachments in this country has proved the cor- 
rectness of this opinion. Before what State senate, in what case be- 
fore the Senz.te of the United States has the party impeached failed 
of an impart al trial and a rig iteous judgment? The advantages of 
the accused i an ordinary crininal trial are outweighed a thousand 
times by the selection for his judges of the seventy-four citizens of 
the Republic first in official rank and the requirement of a two- 
thirds vote for his conviction. It was said by the counsel for the de- 
fendant that this was a question whether the Senate had power to try 
forty millions of American citizens forcrime. I do not think the num- 
ber of American citizens who have committed high crimes and mis- 
demeanors in national office is or ever will be very large. Jurisdic- 
tion in impeachment extends only to abuses of official trust. The 
jurisdiction of the Senate is a national one, and is limited to abuses 
of national official trust. 

The time for the determination of this question seems to me a pe- 
culiarly fortunate one. We are in no tempest of political passion 
threatening to disturb the serenity of this Chamber. There is no 
political division in this presentment. The House, with entire una- 
nimity and with no distinction of party, has expressed its judgment 
both of the guilt of the defendant and the power to institute the 
process. He has already removed himself from office. The right to 
hold office under the United States hereafter is likely to be of equal 
value to him whether he eseape trial by this plea or be convicted of 
the offense by the Senate and on that conviction receive the fall 
constitutional sentence. If there be any rumors or excitements any- 
where the only persons concerned in this trial whom they have 
moved are the counsel for the defendant when they were led to think 
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that the Senate of the United States on oath could not fairly try 
whether $12,000 a year paid by a post-trader to the man who got him 
his place was divided with the Secretary who made the appointment. 
If the defendant be indeed innocent, or if, as his counsel says, he have 
a reputation which he values more than life, the only haste in the 
course of these proceedings which has in the least prejudiced him 
is the haste with which his counsel advised him to lay down his 
office, and the only wrongful judgment is the judgment which deter- 
mined him to keep his own story of the transaction from the knowl- 
edge of his countrymen and from you who are to judge him. 

The people of this country are just. The Senate is just. 
fendant, if innocent, need fear to trust his vindication to either. 

It is therefore a great right of the American people, and not the 
fate of an individual culprit, with which you have to deal to-day. 

I have one other preliminary remark only. Surely if any occasion 
ean wise which will justify the appeal to this great remedy it isa 
well-founded charge of bribery against the head of the Department 
of War. Corruption in the legislator, in the Senator, or the Repre- 
sentative, is inexpressibly base and infamous. But the legislator fre- 
quently lays down his office. He acts as only one of a numerous as- 
sembly, in the gaze of the whole people, answerable to a jealous con- 
stituency and watched by a jealous opposition. Corruption in the 
judge is odious and degrading. But the judge acts on principles 
‘which he must state in public and which must conform to the prece- 
dents known by heart to a learned profession. He shares his duties 
with juries and with associates. His court is open. Opposing coun- 
sel must be heard and opposing suitors must be present at every step. 
The persons must be few whom he can wrong with any hope to es- 
cave detection and punishment. 

But the Secretary of War is intrusted with the constant care and 
supervision of Government property of vast amount and value. He 
has practically, and in spite of every possible precaution that you as 
legislators have been able to devise, power over large contracts to be 
entered into and performed at remote places. He has the right, 
without appeal, to allow large claims against the Government. He 
has the power most seriously to affect the fortune of all persons who 
might suspect abuses and whose duty it would be to make complaint. 
But this is by no means all or the largest part of it. He is the head 
of that one Department in our Government, or rather one of the two 
Departments in our Government, whose ruling principle is honor. 
The Army and the Navy are the spotless lilies of the national serv- 
ice. Everywhere else it is enough to obey the law and to perform 
the duties of office. But the soldier must attain and conform toa loft- 
ier standard of personal character and conduct. Any conduct unbe- 
coming an officer and a gentleman is sufficient to drive him from the 
service and degrade him irrevocably in the estimate of mankind. The 
example of bribery in the head of the War Office must inevitably 
debauch the entire military service of the country. 

Here let me refer in his speech on the impeachment of Warren 
Hastings, to Burke’s description of the effect of bribery in the gover- 
nor-general of India: 

But, my lords, when the vices of low, sordid, and illiberal minds infect that high 
situation; when theft, bribery, and peculation, attended with fraud, prevarication, 
falsehood, misrepresentation, ind forgery ; when all these follow in one train ; when 
these vices, which gender and spawn in dirt and are nursed in dung-hills, come and 
pollute with their slime that throne which ought to be a seat of dignity and purity, 
the evil is much greater. It may operate daily and hourly ; it 1s not only imitable, 
but improvable, and it will be imitated and will be improved, from the highest to 
the lowest, through all the gradations of a corrupt government. They are reptile 
vices. There are situations in which the acts of the individual are of some mo- 


ment, the example comparatively of little importance. In the other the mischief of 
the example is infinite.—7 Burke's Works, pages 280, 281. 


Our people, Senators, feel a just pride in the Military Academy at 
West Point. Some of you have witnessed in person the effect of that 


wonderful system of military education which the wisdom of our | 
Government has planned and brought to so much perfection for the 


instruction of our regular officers. Youshave seen how the youth, 
coming often from the humblest places in life is transformed by its 
four years of discipline. By that austere training—the training alike 


of the scholar and the knight—the youth is brought to cherish truth, | 


to despise wealth and luxury, to be content with frugal and simple 
living. In a report on West Point signed with the names of J. W. 
STEVENSON and JOHN SHERMAN and addressed to W. W. Belknap 
in 1870, I tind “ a high sense of honor, a sacred regard to truth, and a 
feeling of individual responsibility to God ” stated as the fundamental 
principles which that institution seeks to instill into its pupils. But 
what notions will the cadet get of these virtues who sees on com- 
mencement-days the Government, to him in loco parentis and to whose 
service his life adorned and consecrated by these virtues is to be de- 
voted, represented by a Secretary of War whose hands are filled with 
bribes, a practice with which falsehood and deceit are inseparably 
connected ? 

There are four principal sources from which we can derive aid in 
determining the extent of our constitutional power to render judg- 
ment on impeachment: 

First, the history of these clauses of the Constitution as found in 
the debates and journals of the convention of 1787; 

Second, the opinion of other tribunals or public men or writers of 
authority ; 

_ Third, the argument derived from the language of the Constitu- 
tion; and 
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Fourth, the broader argument derived from a consideration of the 
great publie objects to be accomplished. 

I hope to satisfy the Senate that 2ll these point the same way; the 
history of the steps by which these constitutional provisions found 
their place, the few authorities which can be found on the subject, 
the narrower argument drawn from the language of the Constitution 
and the broader argument drawn from a consideration of the great 
public object to be accomplished all point the same way and bring 
| us irresistibly to the conclusion that the power of the Senate of the 
| United States over all grades of public official national wrong-doers, 

a power conferred for the highest reasons of state and on fullest de- 
liberation, to interpose by its judgment a perpetual barrier against 
| the return to power of great political offenders, does not depend upon 
| the consent of the culprit, does not depend upon the accidental cir- 
cumstance that the evidence of the crime is not discovered until after 
the official term has expired or toward the close of that term, but is 
a perpetual power, hanging over the guilty « flicer during his whole 
subsequent life, restricted in its exercise only by the discretion of the 
Senate itself and the necessity of the concurrence of both branches, 
the requirement of a two-thirds’ vote for conviction and the constitu- 
tional limitation of the punishment. 

I desire to read very briefly an account of the method by which 
these clauses found their place in the Constitution. I confess when 
I heard what was said by the honorable counsel for the defendant 
on that subject the other day I was absolutely amazed that two 
pairs of eyes looking at the same text with a different intent could 
reach such different conclusions. The honorable counsel told the 
Senate that two of the most famous lawyers of our great constitu- 
tional period, one of them a man who had set his name to the Con- 
stitution itself, made to your predecessors, when a great constitu- 
tional question was up, a statement of what their individual opinion 
Was upon a question like the one we are now dealing with, and he 
thonght that the reason Jared Ingersoll and Mr. Dallas made this preg- 
nant and important statemeut of their opinion to the Senate of the 
United States was because they had not had a shilling to state it 
otherwise. Whether the learned counsel has had or is to have a shill- 
ing or whether the effect of that shilling upon his vision has been 
that which he attributes to the absence of the same coin in the case 
of Mr. Dallas and Mr. Jared Ingersoll, it would be presumptuous in 
me to inquire or even tospeculate. But 1 think I can show to the 
Senate of the United States, from the history of the formation of 
this Constitution, that the jurisdiction conferred was complete, and 
that the unanimous purpose of the convention to confer the power 
of impeachment over everybody committing crime in office is to be 
found and proved by its debates, and that the clause saying that 
civil officers can be removed on conviction is put there as an ex- 
ception to the clauses which previously bad determined the tenure of 
those oftices. In other words, the framers of the Constitution had 
given the power of impeachment to the House, given the power of 
trial to the Senate, extended the power to all cases of national official 
wrong-doers, prescribed the mode of proceeding, the numbers neces- 
sary to convict, limited the judgment, and passed from that question. 
But when they came to deal with the power of pardon, in order that 
there might be no apparent repugnance, they said that the President 
may pardon “except in cases of impeachment.” When they came to 
provide for a trial by jury, in order that there might be no suggestion 
of a repugnance, they said “except in cases of impeachment.” When 
they came to provide that the judge should hold office during good 
behavior, and that the President should hold for four years, and the 
Vice-President also, in order that there might be no apparent repug- 
nance, they said these officers may be removed, however, on judg- 
ment and conviction on impeachment. 

The learned counsel, in opening, when he read (o you certain pas- 
sages of the history of the steps by which this last paragraph, to 
which I have referred, traced how it got its place in the Constitu- 
tion; but he left out the fact that the authority which we invoke, 
the general power to impeach, to try, and to convict, had been already 

| conferred in the amplest manner, limited only as I have already 
stated. The debates in the convention of 1787, as reported by Mr. 
Madison and Mr. Yates, show no difference of opinion in the conven- 
tion as to the propriety of giving to the House of Representatives the 
general power of impeachment of public officers. There was differ- 
ence of opinion whether the trial should be by the Supreme Court, by 
a special court, or by the Senate, and whether the President should 
be liable to be impeached while in office or only after the expiration 
| of his term. 

| Ifthe original proposition had prevailed, first made to the conven- 
| tion in a series of resolutions by Mr. Randolph—and, Senators, re- 
| member that Mr. Randolph’s resolutions are the backbone of the Con- 
stitution—there would be no doubt. They were presented, referred 
to the committee of the whole, reported from the committee of the 
whole, amended, referred to a committee of detail, and finally brought 
back by the committee of style in the complete and perfect form of 
the Constitution. But from the embryo to the full birth Mr. Ran- 
dolph’s resolutions are the principle of life of the Constitution, and 
the resolutions of Mr. Paterson and Mr. Pinckney, which alone Mr. 
Carpenter read the other day, are merely resolutions which were re- 
ferred to thésame committee, but upon which the convention never 
took action. 


If the original proposition had prevailed, first made to the conven- 
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tion in aseries of resolutions by Mr. Randolph, and afterward adopted 
and reported by the committee of the whole, the general power of 
trial of all civil officers on impeachment would have been vested in 
the Supreme Court, leaving the method of proceeding and the limit 
of jurisdiction and punishment to be ascertained from the common 
law. There is where you have your first proposition. It is the gen- 
eral power of trial of all civil officers on impeachment vested in the 
Supreme Court, everything else being left to the English practice, 
to be ascertained from the common law or determined by legisla- 


tl} 


tion, with the limitation on the term of office of the President alone, 
ible on impeachment and conviction of malpractice and 


to be remoy 
neglect of duty 

On the 13th of June Mr. Randolph’s ninth resolution, giving to the 
upreme Court onlimited jurisdiction over impeachment of any na- 


tional officers, was agreed to without dissent. 
On the same day Mr. Gorham reported from the committee nine- 
teen resolutions, which contained a pl in or scheme of government, of 


which the ninth and thirteenth were as follows: 


executive be instituted, to consist of a single person 

1 Legisla for the term of seven years ; With power 
tional laws, to appoint to offices in cases not other 
econd time, and to be removable on impeach 

r neviect of dut to receive a fixed stipend 

he devotion of his time to the public service 


That the risdiction of the national judiciary shall extend to all 


} 


ion of the national revenne, impeachment of any 


ties involve the national peace and harmony. 


national of and questions whicl 


rhis committee from which Mr. Gorham reported was the commit- 
tee of the whole, and you have then this ample jurisdiction reported 
from the committee of the whole to the convention, containing the 
unlimited authority to try impeachments of any national officers and 
vesting it in the Supreme ourt. 

On the 5th of June Mr. Paterson laid his plan before the conven- 
tion, which gave the national judiciary “authority to hear and de- 
termine on all impeachments of Federal oflicers,” the power to remove 


the President being vested in Congress on application of a majority | 


of the executives of the States. 

July 18, the cla 
struck out from the enumeration of the powers of the Supreme Court, 
It is clear from the whole proceedings that this was done for the pur- 
pose of transferring the power to try impeachment to some other de- 
partment of the Government, and not in the least with the object of 
limiting ordestroying it altogether. There is no reason to think that 


in regard to all officers except the President there arose in the con- | 
vention debate or question that the power to impeac h them should | 


be as unlimited as it was in England, the extent of the punishment 
alone being restrained, 

July 20, the debate arose on the method of electing the President 
amd on the tenure of his office. 

On the clause 
m alprac tice or neglect of duty” 
Morris moved to strike ont this clause. 

Now, remember 


ment over all 


you had at that time a universal power of impeach- 
national officers, 
term of office of the President, and they had before them a clause 
which said that the President should be removable, limiting his four 
years in that respect upon impeachment. 


Mr. Pinckney observed he ought not to be impeachable while in office 


That shows 
clause he was impeachable after he left office, but that his four years’ 
term, aceording to Mr. Pinckney, should go on, 

Mr. Dav f he be not impeachable while in ofice, he will spare no effort or 


himself re-elected 


urred in the necessity of making the Executive impeachable 


When great crimes are committed, I am for punishing the prin- 


f a 


Chat is, Colonel Mason recognized the existence of the general power 
to punish the coadjators and other officers as well in as out of office, 
and was for putting the President while in oflice on the same ground. 


Phis debate derives great significance from the fact that in two of | 


the States, Delaware and Virginia, the power of impeachment of the 
executive only existed when he was out of office, and Vermont and 


Georgia in constitutions adopted a very few years afterward, almost 


contemporaneous, gave the power of impeachment over all who have 
been or may be in office, as cited the other day by Mr. Blair. In 
other words, these men, familiar with constitutions some of which 
made the officer that is the aead of the State, impeachable only after 
he had left office and others which gave the general power over all 
the executive officers in or out alike, are dealing with the Constitu- 
tion of the United States; they put in this universal power of im- 
peachment without an objection from any quarter, reported unani- 
mously from the committee of the whole, and then go on to deter- 
mine and to debate whether, as in Delaware and Virginia, the execu- 
tive while in office shall be in the same condition, which would of 

make hi ndent on the other branches of the legislature, 


office and as all other executive officers were | 


uly the resolutions, as amended, were referred to 


detail, As the plas then stood, the power to pro 


se concerning impeachment of national officers was | 


‘to be removable on impeachment or conviction for | 
Mr. Pinckney and Mr, Gouverneur | 


rhen they were dealing with the | 


the understanding perfectly, that under the general | 


vide for proceedings and prnishment on impeachment would have 
clearly been vested in Congress without limit. 

August 6, Mr. Rutledge reported from the committee of detail a con- 
stitution—it had been in a series of resolutions up to that time—which 
provided : 

The House of Representatives shall have the sole power of impeachment. (Arti 


cle 4, section 6.) 
The President shall be removable on impeachment by the House of Representa 


| tives and conviction in the Senate of treason, bribery, and corruption. (Article 10 


section 2.) 

The jurisdiction of the Supreme Court shall extend to the trial of impeachments 
of officers of the United States. (Ariicle 11, section 3.) 

Judgment in cases of impeachment shall not extend further than to removal from 


office and ae to hold and enjoy any office of honor, trust, or profit 1 


der the United States. Bat the party convicts d shall nevertheless be liable and sub 
ject to indictment, trial, jadgment, and punishinent according to law. (Article 11 
section —.) 


This report was first amended August 22, by providing that the trial 


| of judges of the Supreme Court on impeachment should be before the 


Senate, then on 25th of August by excepting convictions on impeach- 


| ment from the President’s power to pardon, and August 28th by ex- 


cepting it from the clause guaranteeing trial by jury. 

August 27 the clause forremoving the President on impeachment 
and conviction was postponed, on motion of Gouverneur Morris, who 
thought the Supreme Court an improper tribunal. 

August 31 all the pestponed clauses and such parts of reports as 
had not been acted on were referred, on motion of Mr. Sherman, to 
a committee of one from each State. 

September 4 the committee reported, recommending the insertion, 


| instead of the ninth clause, of the words “the Senate of the United 


States shall have power to try all impeachments ; but no person shall 
be convicted without the concurrence of two-thirds of the members 
present.” They reported also the provision that “the Vice-President 
shall be ex officio President of the Senate, except when they sit to try 
the impeachment of the President, in which case the Chief Justice 
shall preside,” &e. 

They further reported the clanse making the President removable 
from office on impeachment for treason and bribery. This clause gave 
rise to some discussion on the question whether the Senate or the Su- 
preme Court were the fitter tribunal to try the President and on the 
question of authorizing the removal for other misconduct than treason 
or bribery ; whereupon the clause was amended as it now stands. 

It was then voted, without debate and apparently without division, 
to add to the clause making the President the subject of removal the 
further words “‘ the Vice-President and all civil officers of the United 
States shall be removed from office on impeachment and conviction.” 

This history of the formation of the Constitution seems to me to 
show conclusively that article 2, section 4, of the Constitution, which 
provides that the President, Vice-President, and all civil officers shall 
be removed from office on impeachment and conviction, was inserted 
solely as a limitation on the tenure of office, and not as a limitation 
on the judgment on impeachment oron the jurisdiction. 

When the clause in the Constitution, article 3, section 4, was added 
the convention was dealing with the tenure of executive office. They 
had passed from the subject of impeachment. They were not creating 
the court. They were not detining the judgment or directing the 
process. All that was complete. There can be no question that the 
common-law power of impeachment had been vested in the two 
Houses of Congress, with all needful provisions as to the trial, the 
conviction, and the sentence. When they vested the pardoning power 
in the President it was deemed necessary to guard against an appar- 
ent repugnance by excepting cases of impeachment. When they se- 
cured the trial by jury in the trial of all crimes, it was deemed neces- 


| sary to guard against a like apparent repugnance by excepting cases 


of impeachment. When they fixed the tenure of civil offices, pro- 
viding a tenure during good behavior for the judge, a term of four 
years for the President and Vice-President, and left the tenure of 
others to the appointing power or to the law, they guarded against 


| another like apparent repugnance by excepting cases of impeachment. 


Il. The authorities upon the question are not numerous, but they 
are all on the side of the power. 

Mr. Rawle, a very able and learned writer, takes it for granted that 
the liability to impeachment extends to all who have been as well as 
to all who are in public office. 

Judge Story, section 803, states one or two arguments of a literal 
and narrow character against the power to enter judgment of dis- 
qualification without judgment of removal, and very clearly, as it 


| seems to me, indicates that the inclination or leaning of his mind in 


that direction is in favor of the construction contended for by the 
defendants; but you will remember that Judge Story at that time 
had not before him this great light which comes from the reading of 
the Madison papers, as they were not then published. Judge Story 
was not speaking either under the stimulant of official or judicial re- 
sponsibility. He had not heard counsel. Judge Story is a writer the 
habit of whose mind was, as we all kaow, to state arguments on the 
one side or the other, giving them their full force without commit- 


| ting himself, but he goes on and expressly declares that— 


It is not intended to express any opinion as to which is the trae exposition of 
the Constitution on the points above cited. They are brought before the learned 
reader as matters still sub judice, the tinal decision of which may be reasonably 
left to the bigh tribunal constituting the court of impeachment when the occasion 
shall arise 
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The question was expressly raised before the Senate in the case of 
William Blount, the first case of impeachment which arose under the 
Constitution of the United States. Blount was a member of the Sen- 
ate who had been expelled a few days before the impeachment for 
the same offense for which he was impeached. 

Blount pleaded to the jurisdiction that a Senator of the United 
States was not a civil officer; that he had ceased to be a Senator 
when he was impeached, and that the acts charged were not done in 
the execution of his office, and the cause was heard on a replication 
to this plea in the nature of a demurrer. ; 

I wish for a moment to ask the Senate to consider the proposition 
which the learned counsel on the other side founded upon that judg- 


ment. They would have you believe that the judgment of the Senate | 


sustaining that plea, and declining to take jurisdiction, was because 
they deemed that a person liable to impeachment while in office conld 
not be impeached after he had left it; and it is therefore an author- 
itv on their side. If that be true, then the question whether a Sen- 
ator of the United States can be impeached by the House of Repre- 
sentatives is an open question under our Constitution. That is con- 
trary to the judgment of every text writer, and I venture to say of 
every member of this tribunal, however he may incline on the final 
qnestion. If that be true, we have no authority under the Constitu- 
tion which determines that the House of Representatives cannot im- 
peach one of its own members, or that if cannot impeach one of the 
members of this body and compel the Senate to put him on trial. 
No, Senators, the judgment in the Blount case, as has been the unani- 
mous construction given to it ever since, is that the nature of the 
senatorial office, the nature of the office of Representative in Congress, 
is utterly incompatible as created in the Constitution with the ap- 
plication to it of the jurisdiction of impeachment. Is it to be toler- 
ated—can two branches of a legislative body dwell together under 
the Constitution in peace if one of them has the constitutional pre- 
rogative to lay its hand upon a member of the other and force that 
body to which he belongs to put him on trial for an abuse of that 
very legislative office to which he was elected? That is the limita- 
tion of the doctrine in the Blount case. The power of removal is 
given to each House for those very causes by another and independ- 
ent and exclusive provision of the Constitution, as my distinguished 
colleague [Mr. LAPHAM] suggests. 

The principal argument on both sides was on the question whether 
a Senator was an impeachable civil officer, and there is no doubt that 
the judgment sustaining the plea wasonthat ground. But the opin- 
ions of the very able counsel on both sides constitute very weighty 
evidence of the contemporaneous understanding of the Constitution. 
The two managers, Mr. Bayard and Mr. Harper, and the two counsel 
for the defendant, Mr. Dallasand Mr. Ingersoll, were among the ablest 
lawyers of their day. Mr. Bayard said: 

Tt is also alleged in the plea that the party impeached is not now a Senator. It 
is enough that he was a Senator at the time the articles were preferred. If the 
impeachment were regular and maintainable when preferred, I apprehend no sub- 
sequent event grounded on the willful act, or caused by the delinquency of the 
party, can vitiate or obstruct the proceeding. Otherwise the party, by resignation 
or the commission of some offense which merited and occasioned his expulsion 
might secure his impunity. This is against one of the sagest maxims of the law, 
which does not allow a man to derive a benefit from his own wrong. 


Mr. Dallas, for the defendant, said: 


There was room for argument whether an officer could be impeached after he 
was out of office; not by a voluntary resignation to evade prosecution, but by an 
lversary expulsion. 

Mr. Ingersoll, for the defendant, said : 

Itis among the less objections of the cause that the defendant is now out of office 
not by resignation. I certainly shall never contend that an officer may first com- 
mit an offense and afterward avoid punishment by resigning his office; but the de- 
fendant has been expelled. Can he be removed at one trial and disqualified at 
another for the same offense? Is it not the form rather tha. the substance of a 
trial? Do the Senate come, as Lord Mansfield says a jury ought, like blank paper, 
without a previous impression on their minds? Would not error in the first sen 
tence naturally be productive of error in the second instance? Is there not reason 
to apprehend the strong bias of a former decision would be apt to prevent the in- 
fluence of any new lights brought forward upon a second trial. 


It seems to me that the consenting opinion of these leaders of the 
American bar, two of them making a concession against their client, 
is entitled to great respect. They all agree that the fact that there 
can be no judgment of removal is not decisive against the mainte- 
nance of the proceeding; for that is true whenever the office has 
been laid down. But the defendant’s counsel confine their objection 
solely to the fact that the removal has been accomplished by another 
constitutional mode of dealing with the same offense, and one which 
has disqualified the tribunal itself from proceeding to give judgment 
in impeachment. 

I do not agree with the distinguished gentlemen on the other side 
as to the statement of a principle of constitutional law made by Jared 
Ingersoll and Mr. Dallas—a concession directly against the interest of 
their client—because they were conceding that under some circum- 
stances a person could be impeached after he had left an oflice. It was 
for the interest of their client to maintain the general doctrine that 
under no circumstancescould that be done. One of these distinguished 
gentlemen says he is not capable, he never will be led by any profes- 
sional necessity, to argue that aman who lays down his office to avoid 
the penalty of his crime can so escape, and the others in different lan- 








argument on the ground that under another constitutional provision 
the man had been expelled for the same cause from the Senate within 
a few days. In other words, a constitutional and quasi judicial pro- 
ceeding had been had which not « xempted the defendant but disqual- 
ified the tribunal. One of the gentlemen goes on to argue, “ how is it 
possible to have a trial on impeachment before a body that by a two- 
thirds vote has just determined every question of fact which is in- 
volved in the issue?” That was the argument which those counsel 
submitted to the Senate at that time. 

Of the soundness of the decision in the Blount case no question as 
far as I can remember has been raised since. That the members of 
either House of Congress should be impeachable by or before the 
other, or that an officer whose duties are legislative should be called 


| in question elsewhere for official acts, could never be tolerated and 


is repugnant to the nature of the office itself. The claim that the de- 
cision was on the ground that he was out of office cannot be main- 
tained. Would Blount have been impeachable if he had staid in 
office ? Does the learned counsel maintain that? There has been no 
attempt to do it. Although I am sorry to say there have been eases 
enough of official misconduct, no attempt has been made to impeach 
a Senator or Representative from that day to the present. 

This question was directly presented in the case of Barnard in 
New York in the year 1872. After very full and able arguments, the 
court of impeachment, consisting of the court of appeals and the 
senate, voted 23 to 9 that the plea of the respondent that he eould 
not be held to answer for offenses committed in a former term of 
oftice which had expired be not sustained. The court afterward 
unanimously found the defendant guilty on most of the articles to 
which this plea applied. 

The counsel attempt to break the force of the decision in the case 
of Judge Barnard by suggesting that it only decides that a man who 
holds one oftice can be impeached for what he did in another. In 
other words, it is gravely claimed that the decision of Barnard’s case 
is on the ground that you may impeach a civil officer only while he 
holds office ; but that you may impeach him while he holds oftice for 
anything whatever which he did befure he entered upon it, whether 
those acts had any relation whatever to the office he holds or not. 
Can any Senator, after reading the discussions in the Barnard case, 
believe that any member of the tribunal who composed it rested his 
decision on that ground? The able and ingenious counsel who de- 
fended Judge Barnard did not deem it fit for them to present this 
ground to the court, so far as I can see, and the counsel who prose- 
cuted the impeachment against him had nothing of the sort to say. 

I have, Senators, one other authority to cite on this matter. It is 
the opinion of an individual statesman, but carrying withit a weight 
on such a question as this not surpassed by that of anything except a 
judgment of the Senate itself. If this were a doubtful matter his 
character and history might have been expected to bring him to an 
other result. He had held every variety of civil office. His life was 
an example of independence of individual judgment, of a struggle on 
theside of liberty against authority, against the power of public bodies 
and of public opinion. His early youth was passed among the open 
ing scenes of a revolution. In middle life he was driven from the 
Presidency, which he had administered with unsurpassed wisdom and 
integrity, by a storm of popular delusion and folly. At the age of 
fourscore, in the cause of liberty he had bared his breast against a 
dominant majority both of Congress and of people, looking only “to 
another age” for his vindication. Certainly this man would not in- 
cline to extend unduly the power of a political body to punish polit- 
ical offenses by a judgment of political disfranchisement. 

Yet John Quincy Adams, in 1846, declared: 

And here I take occasion to say that I differ from the gentleman from Virgini: 
{Mr. Bailey,] and, I believe, other gentlemen who have stated that the day of im 
peachment has passed, by the Constitution, irom the moment the public 
expires. I hold no such doctrine. I hold myself, so long as I have the breath of 
life in my body, amenable to impeachment by this House for anything I did during 
the time I held any public office 

Mr. BaILey. Is not the judgment in case of impeachment removal from office? 

Mr. ApaMs. And disqualification to hold any oilice of honor, trust, or profit un 











der the United States forever afterward ; a punishment mach greater, in my opin 
ion, than removal from office. It clings to a man as long as he lives; andif any 
public officer ever put himself in a position to be tried by impeachment, he would 
have very little of my good opinion if he did not think disqualification from hold- 
ing oftice for life a more severe punishment than mere removal from oiti L hold, 
therefore, that every President of the United States, every Secretary of State, every 
officer impeachable by the laws of the country, is as liable twenty years after his 
office expired as he is while he continues in oflice.—Cvngressional Globe, April 13, 


1s46. 

The learned counsel did me the extraordinary honor to quote to the 
Senate some words which I uttered in another place, the discussions 
in which are not very proper for consideration he1 
when this question was up. The honor wasa little diminished by the 
fact that the same counsel think that the House of Representatives 
are forever estopped in their great constitutional power of impeach- 
ment by the legal opinions of Mr. WILLIAM LAWRENCE in the Fortieth 
Congress, as matter of law, and as matter of fact by the action of 
Mr. Hrester CLYMER in this. I we might perhaps re- 
ply by the citation which my honored associate [Mr. JENKS] made 


, a8 1t seems to me 


suppose 


of the opinion of Mr. Spofford, the Librarian, who [ suppose fairly | 

the same logic would estop both branche When the language which 
Mr. Carpenter quoted the other day was uttered, the question was on 
passing the resolution to impeach this officer, under the previous ques- 


guage but in substance concurred in the same opinion. They put thei | tion, when a member of the House who has not at all changed his in- 
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dividnal opinion on that subject insisted that more delay should be 

, quoted the opinion of Judge Story, or the inclination of 

Judge Story’s mind, as showing that it was a very grave and serious 
| not stop to read the language, but I said, “I 

think very likely that the House will come to the conclusion on 
t 


granted 


and 
question. I wi 


examination that it has the power,” and, as some gentlemen who 
now do me the honor to listen to me know very well, 1 stated to the 
gentlemen who sat about me at the time my own individual opinion 
that the power of the House existed and that the jurisdiction existed. 
Suppose when this trial opened a proposition had been made to limit 
the distinguished counsel for the defendant to a five minutes’ or sixty 
minutes’ defense of their client for a discussion of this great consti- 
tutional question, is it not pretty likely that some Senator, whatever 
might have been his individual jndgment as to the law, would have 
risen in his place and said, “Senators, here is a grave constitutional 
question about which such a jurist as Judge Story has doubted.” 
Could he not do that without being prejudged or charged with any 
inconsistency if he should in the end come to the conclusion at which 
we arrive? 

It is proper to say, however, as regards the case of a defendant flee- 
ing from office in order that he may interpose this objection between 
his crime and his punishment, that the action of the House of Repre- 
sentatives finds great vindication when it determined that at least 
the proceedings for impeachment should begin on the day when the 
fugitive sought to avoid them by flight. 

lhe narrower argument drawn from the letter of the Constitution 
is the chief argument of the defense. The counsel make two points 
upon the text of the fourth section of the third article. First, “ all 
civil officers of the United States.” The defendant is not now a civil 
oflicer; therefore he is not included in the description. Second, a 


judgment of removal is imperatively required. No removal is possi- | 


ble from an oftice already resigned. Therefore the judgment re- 
quired by the Constitution has become impossible. On the other 
hand, we maintain that the language of the Constitution, even ex- 
pounded as you would expound a deed or a will, without regard to 
the history of its formation and without resorting to the great public 
reasons Which favor our construction, brings us to the same result as 
the authorities we have cited. 

The articles which provide for the Senate and House contain a 
complete provision for impeachment. The House is vested with the 
sole power of impeachment, The Senate is vested with the sole power 
to try all impeachments. The judgment is limited within certain 
bounds, The numbernecessary for conviction, the oath or affirmation, 
and the calling in the Chief Justice to preside in case the President is 
tried are prescribed. We have here, then, an adequate and ample pro- 
vision covering the entire process: authority to institute it, authority 
to try it, the method of proceeding, and the limitation of the judgment. 
For what is meant by impeachment, what offenses it shall cover, and 
what persons are liable to it, for the forms of pleading and rules of 
evidence recourse must be had to the common law. The power of 
impeachment is net detined by grant in our Constitution, but by limi- 
tation. The general power is conferred, and then a limitation is in- 
serted upon the judgment, which is not to extend further than removal 
and disqualification, and the power of conviction, which shall only be 
by two-thirds vote. For everything else we are referred to the com- 
mon law. Mr. Rawle says: 


Impeachments are thus introduced as a known definite term, and we must have 


recourse to the common law of England for a definition of them. (Rawle on Con- 
stitution, page 19s.) 


rhe learned counsel who opened for the defense says that United 
States courts have no common-law powers; and that is true. He 
says that is as true of this court as of all other United States courts. 
That I agree is true. But when a word is used in defining powers 
granted, you resort to the common law for its meaning. That is soas 
to the meaning of “admiralty,” which is a jurisdiction granted to 
United States courts ,or “maritime.” So as to “levying war,” “felony,” 
“bribery,” as tothe term “quorum,” by the legislative grant of power, 
for the limits of the power of pardon, and all these things, although 
they are granted by the Constitution, you refer for the meaning of 


the terms used in the grant to the common law, to which those terms | 


le long. 

Now, it is well settled that all abuses of official trust are impeach- 
able in Parliament. At common law there is no limit as to person; 
there is no limit as to time; there is no restriction as to the character 
of the offense or in the punishment, save the discretion of the two 
Houses, 

Mr. Wooddeson states the law in his lectures, volume 2, page 601: 


\ll the king's subjects are impeachable in Parliament. Such kinds of misdeeds, | two-thirds vote of the American Senate which will rake up and try 


| and punish for political offenses, when the public judgment of this 


however . as peculiarly injure the commonwealth by the abuse of high 
offices of trast are the most proper, and have been the most usual, grounds for this 
kind of prosecution. Thus, if a lord chancellor be guilty of bribery, or of acting 
grossly contrary to the duty of his office, if the judges mislead their sovereign by 
unconstitutional opinions, if any other magistrate attempt to subvert the funda 
mental laws or introduce arbitrary power, these have been deemed cases adapted 
to parliamentary inquiry and decision. So when a lord chancellor has been 
thought to have put the seal to an ignominions treaty, a lord admiral to neglect the 
safeguard of the sea, an embassador to betray his trust, a privy councilor to pro- 
sound or support pernicious and dishonorable measures, or a confidential adviser of 

s severeicn to o' tain exorbitant g sor incompatible employments, these im 
putations have pre rly occasioned impeachments, because it is apparent how little 
the ordinary tribu 
vestigate and reform the general polity of the state. 


8s are calculated to take cognizance of such offeuses or to in- | 


Somers was impeached for putting the great seal to a disadvan- 
tageous treaty. 

The word “impeachment” meant, when used in the Constitution, 
the right to proceed according to the usages of Parliament against 
such persons and for such offenses as those usages permitted. 

It has been claimed that no person can be convicted except for 
crimes or misdemeanors indictable by statute or at common law. 

tut the English authorities, too numerous to be cited, are otherwise. 
If the question were ever an open one whether an ofticer can be im- 
peached for high official misdemeanors not prohibited by statute and 
not offenses at common law, it must be taken to be settled by the judg- 
ment of this court in the case of Johu Pickering, who was impeached, 
convicted, and removed from office for drunkenness and impropriety 
of speech on the bench; and by the express and unanimous resolu- 
tion of the Senate when they expelled Blount, in which they recited 
that he had been guilty of high crimes and misdemeanors, which are 
the terms used in theimpeachment clause, although his offense was in- 
citing certain Indian tribes to make war against a foreign. power, not, 
of course, an offense indictable at common law. 

There are a thousand cases of the highest official misdemeanor 
which it is impossible to anticipate by a statute. The giving evil 
advice to a President by his constitutional counselors for corrupt 
personal ends, the abuse of the official discretion lodged so largely in 
the heads of Departments, the appointing a public officer for money 
before the statute passed making that an offense, the perverse and 
wanton refusal to discharge official duties imposed on them by law, 
may surely be reached by impeachment, though not punishable as 
crimes. So of the judge. It was forcibly put by the counsel for the 
people in the case of Barnard, in New York: 

For perverting the course of justice, for exceeding a just and lawful discretion, 
for oppressing suitors, for indecency on the bench, for being a buffoon in the pub 
lic bar-rooms of the city—for these and other things. for which he ought to be de- 
graded from the judicial office by a court of impeachment, where is the remedy ! 
By indictment? No.—Speech of Van Cott, trial of Barnard, volume |, page 173. 


The judge who sits when his brother is a party, or who is guilty of 
gross Oppression Or gross usurpation, cannot be reached by any ordi- 
nary criminal process. Yet of his liability to be impeached there 
can be no question. The authorities on this subject are fully col- 
lected in a brief submitted to the Senate in the trial of the President, 
preferred by Judge LAWRENCE, and annexed by General Butler to his 
opening argument, 

Now then—and this is a point of this argument which I deem a 
strong one—if it is true that the power to impeach at common law 
included the power to proceed against any subject for any abuse of 
public trust without exception, is not the absence of any express lim- 
itation in the Constitution almost decisive that it intended to leave 
the definition of the person to the common law, as it left the definition 
of the offense ? 

If there is anything that the framers of our Government did not 
leave to construction, but expressed in plain English, it was the lim- 
itations on the power of dealing with offenses in cases where they 
thought the interest of justice or of liberty required such limitation. 
They knew that the grant of the power of impeachment involved in it 
by the common-law meaning of the term the powerto punish forofticial 
offenses not indictable, and the power to impeach, try, convict, and 


| sentence after the offender had left office. In the beginning of that 


century Lord Chancellor Somers, the friend of liberty and the friend 
of America, had been tried for putting the great seal to treaties dis- 


| advantageous to England, on impeachment commenced after he left 


office. Lord Chancellor Macclestield in 1725 was impeached for cor- 
ruption in the sale of offices, and sentenced to fine and imprisonment, 
on proceedings resolved on by the Commons after he left office. It 
seems impossible that they should not have expressly confined im- 
peachment to persons in office, if it had been their desire so to con- 
fine it. Itseems impossible that any provision so confining it would 
have got into the Constitution without debate. 

Mr. SARGENT. Mr. President, not to interrupt the manager, I 
should like to ask a question which I send to the Chair. 

The PRESIDENT pro tempore. The inquiry propounded by the Sen- 
ator from California will be read. 

The Chief Clerk read as follows: 

There are now several members of the Senate who have been in past 
years civil officers of the United States. Are they liable to impeach- 
ment for an alleged act of guilt done in office ? 

Mr. Manager HOAR. They are undoubtedly. The logic of my ar- 
gument brings us to that result; and undoubtedly they are as safe 
from the operation of that process practically as the newly-born infant 
in his mother’s arms. Does anybody suppose that there is to be a 


people has demanded an amnesty? The whole power to punish, the 


| whoie judgment after the offender has left office is disqualification to 


hold oftice, and that judgment is a judgment in the discretion of the 
Senate. Hunt in Massachusetts, a justice of the peace—the language 
being exactly the same as this—was sentenced simply to suspension 
from hisoflice and disqualification to hold any other for twelve months. 
That was the case of a justice of the peace in the town of Watertown, 
I think, early in this century. 

Mr. SARGENT. I wish to propound a further question. I do not 
desire to interrupt the manager. 
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Mr. Manager HOAR. 
can. 

The Chief Clerk read as follows: 

Then what becomes of the comity between the two Houses on 
which the learned manager laid stress ? 

Mr. Manager HOAR. Why, Mr. Senator, I do not understand. that 
there is any comity which prevents pursuing a Senator into this 
Chamber for any offense that he has committed 

Mr. SARGENT. The necessity for good feeling between the two 
Houses ? 

Mr. Manager HOAR. I do not understand that there is any comity 
or necessity for good feeling between this Senate and any other tri- 
bunal whatever which prohibits pursuing him for guilt elsewhere 
with a lawful or constitutional punishment. He cannot be called in 
question by the court for anything he does or says in this Chamber, 
the blackest libel or slander though it might be conceived to be; and 
he cannot be called in question by the House of Representatives. 


I am very happy to answer any question I 





My argument related to impeaching a Senator for senatorial conduct | 


and for what took place here, and to the indeceney of supposing that 
it ever was thought that the House of Representatives might require 
the Senate to try at its own bar a member whom it had permitted, 
without the exercise of its power of expulsion, to remain here. That 
was the argument, but of course if General Belknap had been elected 
to the Senate from the State of Iowa in the ignorance of the people, 
and had taken his seat in the Senate on that election, and after that 
these acts of bribery had been discovered, the House of Representa- 
tives could, and should, and would have demanded that he be seques- 
tered from his seat in this Chamber, and be placed at the bar, as he 
now stands, as a criminal; and that power would be as necessary for 
the purity, and the honor, and the dignity of the Senate itself as it 
is for the protection of the American people. 

Let me then sum up the argument, drawn from the language of the 
Constitution. The power of impeachment is not defined in the grant 
in the Constitution. It is conferred as a general common-law power. 
The judgment is then limited to removal and disqualification, and 
two-thirds required for conviction. No limit of its application to 
persons is inserted in the grant. But a subsequent limitation on the 
tenure of office is inserted, namely, the case of a removal by impeach- 
ment, to guard against the argument that officers, whose term is fixed 
in the Constitution, cannot be removed under the power of impeach- 
ment, just as impeachment is excepted in the clause securing the 
right of trial by jury and in the clause conferring the power to 
yardon. 

But suppose we grant the phrase, all civil officers, to be inserted 
as a definition of the persons who may be reached by this process. 
Is the detinition to be taken to apply to them at the time of the com- 
mission of the offense or at the time of the punishment? Suppose a 
statute enact that all wrong-doers may be punished. Is it not clear 
that if they be wrong-doers when they commit the act the liability to 
punishment attaches? The very statute which punishes bribery 
would fail by this construction to reach anybody, because it is in 
this respect, as has already been said, almost identical with the pro- 
vision of the Constitution in its description. 

The provision that the judgment shall extend no further than re- 
moval from office and perpetual disqualification authorizes any lesser 
penalty included within those limits to be imposed at the discretion 
of the Senate. In Hunt’s case, in Massachusetts, the sentence was 
disqualification for a year under a like constitutional provision. 

l ought to have added, in further reply to the honorable Senator 
from California, that if he refers to that large class of cases where 
the Constitution has expressly imposed a disability, that is, for aid 
and comfort to the rebellion in the late war, and where the Constitu- 
tion has expressly provided a means of removing that disability, I 
should have no doubt that any person whose offense consisted, whether 
an official offense or an offense as a private citizen, in giving aid and 
comfort to the rebellion, could plead an exemption from impeach- 
ment when he had,sunder the very provision of the Constitution 


itself, by the vote of two-thirds of both branches, received his par- | 


don. So that I do not think anybody need be much afraid of what 
will happen to him or to any person whom he thinks public policy 
requires should not be further pursued for state crimes, in coming to 
the conclusion for which we contend. 

It certainly will not be seriously maintained that when a statute 
prescribes two punishments, one of which has become impossible, 
that the offender is thereby exempted from the other. The penal- 
ties provided in more barbarous ages will suggest abundant illustra- 
tions. Some of our old statutes provide that an offender be impris- 
oned or whipped, and in addition have his head shaved or his ears 
cropped, or labor in the tread-mill. Do the learned counsel think he 
would get rid of the imprisonment or whipping if he did not happen 
ri have any hair or any legs, or if he had had his ears cropped be- 
ore t 

The whole constitutional provision, so far as affects our present 
purpose, can be summed up in’ two sentences which are scarcely a 
paraphrase or change of the existing text of the existing law, and 
these two sentences I think state precisely the contentions on the one 
side and on the other. We say that the Constitution in substance 
is this: “The Senate shall have the sole power to try impeachments, 
and civil officers shall be removed on conviction.” The counsel for 
the defendant would state it to be: “ Judgment in case of conviction 
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jects they were intended to accomplish. 





shall be removal from office and disqualification if the defendant is 
willing!” That is the summing up of the two propositions. 

But the meaning of these provisions of the Constitution must be 
ascertained after all by a broad consideration of the great public ob- 
‘Never forget,” says Chief 
Justice Marshall, in McCulloch rvs. Maryland—and that sentence is 
the key-note to his whole judicial power—“ Never forget that it is a 
constitution you are interpreting.” 

It is clear that in the case of high state offenders it was deemed 
important by the people when they established the Constitution that 
the judgment of perpetual disqualification to hold office should be 
imposed in the discretion of the Senate. There is no need to argue 
that anything which finds expression in the Constitution is of grave 
national importance. This judgment of perpetual disqualification 
was provided, among other reasons, to prevent the return to office 
after removal or resignation of guilty favorites of the Executive. For 
that large class of impeachable misdemeanors which cannot be de- 
scribed in a statute beforehand it is the only penalty known to the 
Constitution. The mere removal from office carries with it little terror, 
and is of little public importance as applied to all officers less than 
the President himself. By our customs most offices, including those 
of the judges in many States, are laid down at briet and stated inter- 
vals. All officers are removable at the pleasure of the appointing 
power, with certain exceptions. To be removed from office, of itself, 
carries with it no degradation. If such removal be for a cause not 
involving personal infamy, it will in many cases work no disgrace, 
even if it take place on impeachment, unless the perpetual disquali- 
fication be attached to it. John Quincy Adams was right when he 
said : 

If any public officer ever put himse!f in a position to be tried by impeachment, 
he would have very little of my good opinion if he did not think disqualification 
from holding oflice for life a more severe punishment than mere removal from oflice. 

A good deal has been said as to whether this constitutional judg- 
ment be a punishment or a remedy; but, after all, it seems to me, if 
we settle what the thing is, itis not necessary to trouble ourselves as 
to which of these two words is applicable to it. Ina certain sense it 
is a punishment for a member of the House of Representatives not to 
be re-elected and to lose the confidence of his constituents or for a 
member of the Senate to lose the confidence of his State Legislature. 
It is a punishment in some sense for an executive subordinate officer 
to be removed for cause. And in that sense undoubtedly it was the 
purpose of the framers of our Constitution to have the terror of this 
result, whether it be removal or disqualification, held up before the 
official as a security against his guilt. But in the theological or the 
old legal sense in which we use the word *‘ punishment”—that is, as 
an adequate expiation or atonement for an offense, the meting out of 
justice to the offender—of course this constitutional provision is not 
a punishment, because the Constitution expressly provides that the 
party may be held to answer to trial at law in all cases in addition 
to this. In that sense, therefore, the leading purpose of the Consti- 
tution was to secure the people this great remedy against the return 
to office of the guilty ofiicial. 

The judgment of disqualification is in all cases, when re-appoint- 
ment or re-election has taken place, the only method of accomplish- 
ing removal. Senators will reflect that this judgment of disqualifi- 
cation involves and includes removal from every office held by the 
person convicted at the time it is pronounced. 

The exception of the judgment on impeachment from the operation 
of the power to pardon strongly shows the importance attached to 
that part of it which is to be of perpetual operation. How careful 
were the framers of our Constitution to mark their sense of the im 
portance of this judgment of disqualification so that the man should 
never get back. Whittemore was re-elected by the people of his dis- 
trict after he had resigned and fled from the Honse of Representa- 
tives to avoid expulsion; and cases of such offenders may easily be 
conceived. Of course the expulsion from a legislative body they 
could not give that effect to, but the framers of the Constitution put 
into the power of judgment on impeachment this power of perpetual 
disqualification ; and then they added that it should be beyond the 
reach of the Executive pardon, because it was intended to reach 
guilty Cabinet officers or counselors of the Executive. 

It seems to me the decisive consideration in determining this ques- 
tion is this: The people of the United States are entitled for their 
protection toacertain judgment. The guilty officer shall be removed, 
and, if the degree of his guilt warrant the greater condemnation, he 
shall be incapable of being restored. The Constitution expressly 
mentions perpetual disqualification beyond the reach of pardon as 
the judgment which the Senate may think its duty in some cases to 
pronounce. Now can this protective judgment ever be any the less 
necessary because the crime has not been discovered until the official 
term has expired, although perhaps the officer has been re-appointed, 
or because just before the proceedings begin, or just before the judg- 
ment is pronounced, the official has laid down his office? Because the 
logic of my friends on the other side, as the counsel very frankly ad- 
mitted, is this: They say that when a man has ceased to be a civil 
officer you cannot pronounce the constitutional judgment, because 
the constitutional judgment must be 
therefore it 


a judgment of removal; and 


is true, as the counsel admitted, that if that resigna- 


tion be made after every Senator has publicly pronounced his opin- 
ion of guilt, before the judgment is actually entered, it may be pleaded 
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in arrest of judgment, and the power to pronounce the greater part 
of the yx nalty taken from the Senate. 

It is true that there are statutes requiring or authorizing the per 
petual disqualification to hold office to be inflicted by the courts of 
the United States as a punishment on conviction of crime. But the 


existence of these statutes does not meet the difficulty ; for a pro- | 


tection to the people provided by the Constitution itself, and depend- 
ing on the high discretion of this constitutional court, a statute pro- 
vision, repealable at the will of the Legislature, can never be deemed 
an equivalent. A constitutional disqualification intended to bar out 
the guilty counselors of the Executive from a return to political power 
can only be placed beyond the operation of an Executive pardon 
when it is pronounced by the judgment of the Senate. The disquali- 
fication provided by statute can only apply to that comparatively 
narrow class of offenses which can be so foreseen as to be described 
with reasonable certainty in ordinary criminal legislation. Impeach- 
ment goes much farther. 


The whole constitutional theory of impeachment proceeds upon 


the ground that, while conviction for crime may be safely left to juries | 


and its punishment to the discretion of inferior courts, the protec- 
tion of the American people against the return to office of the guilty 


mechanism provided by the Constitution of an inquest and impeaeh- 
ment by the Representatives of the whole people and a judgment of 
the Senate itself It seems to me a monstrous absurdity to suppose 
that this great constitutional remedy of a judgment against the re- 
turn to oftice of a high political official on account of great political 
ollenses comiitted at the seat of Government should depend on con- 
viction by a jury drawn by the marshal from the office-holding popu- 
lation of the District of Columbia on a trial conducted and controlled 
by officers of the executive, and on a sentence of a single judge of a 
court, however respectable, whose jurisdiction is contined within a 
couple of square leagues. 

Besides, there is certainly a grave constitutional difficulty in sup- 
porting much of the legislation by which Congress has undertaken 
to clothe the national courts with the power of imposing disqualiti- 
cation to hold office as a punishment for crime. If it is to operate 

a disqualification to hold those oftices whose qualifications are de- 
fined by the Constitution, it is liable to the objection of declaring 
persons disqualified whom the Constitution declares qualified. If it 
is to operate npon persons holding oflice at the time of their conviction, 
it places the power of removal from office in hands where the Consti- 
tution has not placed it. 

It is further argued that the danger of the return to office of per- 
sons guilty of great political crimes is a visionary and not a real dan- 
ger, because to their restoration to most of the important offices under 
the Government the consent of the Senate is necessary. But there 
are many to which it is not necessary. If the guilty public officer 
whose crimes are not discovered until the expiration of his term of 
ottice or who lays down his office to escape conviction can thereby 
avoid sentence, he of course thereby avoids trial, as the very form of 
issue which we are now dealing with shows; neither Senate nor peo- 
ple nor President, to whom his claim for new confidence is presented, 
ean have the advantage of any judicial trial, of any inquest, of any 
process for the discovery of concealed evidence, of any responsible 
accuser, in determining the question of his former guilt. 

It is further suggested, in very influential quarters, that it is the 
duty of the executive officer by whom the guilty official has been ap- 
pointed to withhold his acceptance of the resignation of such official 
until conviction and jadgment upon impeachment can be had. This 
suggestion has hardly enough reason in its favor to merit an answer. 
In the first place, 1 deny that the right of any American citizen to lay 


down an office depends upon any act of acceptance of any person | 


whatever. Any explicit and formal renunciation of the oftice by the 


official terminates his relation to it without the consent of any person | 
whatsoever. This was lately held by the House of Representatives | 


in the case of Whittemore, who resigned his seat in that body without 
its consent when the vote on the question of his expulsion was about 
to be taken. Does the right of the member of the Cabinet to resign 
his place to accept a seat in the Senate depend upon the consent of 
the President? Does the right of the members of this body to lay 
down their high oftice, perhaps to assume some other even higher, 
if there be any higher, depend upon its will? If this were true, must 
the officer guilty of high crimes be left in charge of his office until 
the House and the Senate meet and until judgment can be rendered 
upon impeachment? Must a defaulting Treasurer of the United 
States be left in charge of the whole Treasury until conviction and 
sentence? Should the Secretary of War have been forced to remain 
in charge of the War Office until the close of this trial, a charge in 
cluding the custody of the documents among the records of his De- 
partinent upon which his conviction may depend? The power given 
by the statute to the President to suspend an officer only exists when 


the Senate is not in session, The acceptance of a resignation is a | 
, adding no validity whatever to the act. If it were | 


mere formality 
not so, it would be an imperative duty whenever the officer in whom 
the power of accepting it is lodged believed in the guilt of the party 
resigning. 

There are some authorities, English and American, to the effect 
that there are certain public offices which cannot be resigned with- 
out the consent of the appointing power or of some public board to 





es 


which the officer belongs. These cases proceed upon the ground that 
the performance of an oflice to which the subject has been lawfully 
called is a duty which he cannot refuse. Wherever that doctrine ex- 
tends—that is, wherever in England or America it has been held that 
the acceptance of somebody is necessary to a resignation—the citizen 
elected or appointed is compellable by mandamus to take the oflice 
originally even against his wish. But the American law as applied 


| to offices not municipal or corporate is settled otherwise. (MeCrary 


on American Law of Elections, page 260; People rs. Porter, 6 Califor- 
nia, page 26; United States vs. Wright, 1 McLean, page 512; Gates rs. 
Delaware County, 12 lowa, page 405; Lewis vs. Oliver, 4 Abbott's 
Practice, page 121.) 

We are therefore brought inexorably to the alternative that pro- 
ceedings for impeachment can be instituted and go on notwithstand- 
ing the withdrawal from office of the delinquent, or that the greater 
part of a jurisdiction expressly conferred by the Constitution exists 


| and may be exercised, not at the discretion of the Senate, but at the 


discretion of the accused. 
An argument is also drawn from the practice of criminal courts, 
It is said that when a judgment is required by statute to be for two 


| things it cannot be for one of them alone, and that here the judgment 
official has been deemed of importance enough to be attained by the | must be by the Constitution either for removal alone or for removal 
| and disqualification. The practice of criminal courts affords no rule 
| binding in this Chamber. Undoubtedly, the laws of common justice 


and common reason are of universal authority. Undoubtedly, you 
can derive great aid in discovering and applying those rules from the 
sages of the law. But beyond these simple precepts of universal ap- 
plication, an attempt to entangle this high court, while exercising 
its exalted functions, in the technicalities of criminal practice, is, to 
use Burke’s comparison, “as if a rabbit that breeds four times a year 
should attempt to prescribe the period necessary for the gestation of 
an elephant.” 

Such confined and inapplicable rules would be convenient indeed to oppression 
to extortion, bribery, and corruption, but ruinous to the people, whose protection is 


the true object of all tribunals and of all their rules.—Burke's report of committee to 
nspect the Lord's journals. 


Among the narrow, technical, artificial reasons suggested by the 
practice of the police court, and of doubtfal cogency even there, is 
thisdoctrine. Ido not believe that it will beadopted here, or be relied 
on by the Senate as the foundation for a determination that where, 
in the contemplation of the Constitution, the safety of the state en- 
titles the people on demand of its representatives to a solemn resolu- 
tion of the Senate that a high state offender shall be removed from 
oflice and disqualitied to return to it, the power to erect this barrier 
is taken away because the removal has become impossible. 

But I do not admit that the Constitution requires this double judg- 
ment. The judgment is, in either case, for one thing—a larger or a 
lesser. It may be for removal simply. It may be for perpetual dis- 
qualification simply, which includes removal. 

Before dismissing this proposition of the defense, consider exactly 
to what it would bring us. The proposition is that no judgment un- 
der the Constitution can be rendered by the Senate which does not 
remove from his place a person then holding a civil office under the 
United States. It applies only to the time judgment is actually pro- 
nounced. For all purposes of this argument for the defense, the con- 
stitutional remedy is defeated just as much if the offender lay down 
his office after the trial, after the opinions of Senators have been made 
known, if the resignation be pleaded in arrest of judgment at any 
time before judgment be actually pronounced and entered. 

The defendant’s construction of the Constitution, then, must be re- 


jected, because it destroys for all practical va)ue the most important 


portion of the authority of the Senate sitting as a court of impeach- 
ment, namely, the power to pronounce judgment of perpetual disqual- 
ification. But—and this is the last point I shall have occasion to ad- 
dress to the Senate—it must also be rejected because it leaves the 
power of removal itself almost entirely destroyed. 

The judgment of disqualification is one methodof removal. Wher- 
ever the oflicer has been re-elected or re-appointed, whenever he has 
heen promoted to a more important office, wherever the evidence of 
his crime is not discovered until after the term of office in which it 
was committed has expired, or is discovered too late for proceedings of 
impeachment, the public are without other redress. Suppose a Presi- 
dent corruptly use his office to secure a re-election. Suppose a Vice- 
President deal fraudulently with the returns. Suppose a Cabinet 


| oflicer is an accomplice in such misconduct of the President, or be 


guilty of bribery just at the close of his term and is re-appointed. 
Is there no power reserved by the Constitution either to remove him 


| or punish him? 


The claim practically limits the constitutional redress to offenses 


| committed during the first three years of a presidential term, unless it 
| be supposed that the President should call an extra session to take 


steps for his own impeachment or that of his own counselors. 

The impeachment of Andrew Johnson was resolved by the House on 
the 24th of February, 1868; the final judgment of acquittal was pro- 
nounced on the 28th of May, a period of three months and four days, 
precisely corresponding in length with the short session of Congress 
under our present arrangements. This does not include the time oc- 
cupied by the House in obtaining the evidence, or in the debates which 
preceded the resolution of impeachment. This present impeachment 
has been pressed, I think, more rapidly than any other known in our 
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history; yet nine weeks have already expired since it begun. This | whether he be tempted to abuse or usurp power or to gain wealth by 
fact shows that for any official misdemeanor committed in the last | corrupt means in office, shall hang the dread of what the Federalist 
vear of his office an impeachment and conviction of the President dur- | calls the “ awful discretion” of the Senate to try him in the presence 
ing his term will in most cases be found wholly impracticable. He | of the whole American people and to visit him with the perpetual 
may have secured his re-election by unconstitutional or corrupt use of | infamy of its sentence. For the citizen accused of crime is the grand 
his power, and the people, if he cannot be impeached after his term | jury, and the indictment, and the statute of limitations, and the jury 
expires, are wholly without remedy. trial, and the law enacted beforehand. For him is the maxim that 
fhe destruction of the power to impeach carries with it the de- | it is better that ten guilty escape than that one innocent perish. 
struction of the power of the House to make the inquest, leaving the | But for the public officer who voluntarily seeks or accepts these vast 
people wholly dependent for their protection on the executive power | trusts, the safety of the whole state demands there shall be a higher 
of removal. This power does not extend toall cases. The Executive | responsibility and anether method of punishment. 
may be deaf to charges of guilt against officers in whom he has trusted, I have thus, Senators, very imperfectly performed the duty assigned 
coming to him without authority and tested by no competent pro- | to me by the House of Representatives. It has been a dull argument 
cesses of investigation. of a dry question of law. Your decision, like every decision affecting 
It is said that it is a dangerous construction which leaves the pub- | permanently the power and authority of the Senate, is to reach in its 
lic officer exposed to impeachment during his whole natural life. But | consequences to a period very far distant in the future. But I am 
if he be guilty and deserve impeachment he ought to be so exposed. | much mistaken if there be not a very deep and present public interest 
His safety against unjust prosecution or the revival of old political | in this issue. 
ofienses, Which the public peace requires should be buried in oblivion, I said alittle while ago that the Constitution had no safeguards to 
isabundant. No impeachment can proceed unless both Houses concur. | throw away. You will judge whether the public events of to-day do 
The judgment of disqualification is clearly discretionary ; and the | not admonish us to look well to all oursecurities to prevent or power to 
Senate, in my judgment, may refuse even to take up for trial an im- | punish the great guilt of corruption in office. We must not confound 
peachment presented by the House against an oflicer out of office in | idle clamor with public opinion or accept the accusations of scandal 
which it is clear that in the exercise of its discretion it would not | and malice instead of proof. 
be expedient to impose a judgment on conviction. No impeachment | because of the multitude of false and groundless charges against men 
can proceed unless both Houses concur. No conviction can be had | in high office, we fail to redress substantial grievances or to deal with 
but by two-thirds of the Senate. No judgment of disqualification | cases of actual guilt. The worst evil resulting from the indiscrimi- 
except in its discretion. When political passion breaks down all these | nate attack of an unscrupulous press upon men in public station is 
barriers there will be little else in the Republic worth saving. not that innocence suffers, but that crime escapes. Let scandal and 
Impeachment is not likely to be a favorite process with the Senate | malice be encountered by pure and stainless lives. Let corruption and 
or the House. There is no likelihood that we shall ever unlimber this | bribery meet their lawful punishment. 
clumsy and bulky monster piece of ordnance to take aim at’an ob- 
ject from which all danger has gone by. 


But we shall make a worse mistake if, 


My own public life has been a very brief and insignificant one, ex- 
tending little beyond the duration of a single term of senatorial office. 
1 wish to say a word or two in regard to the other question. Ihave | But in that brief period I have seen five judges of a high court of the 
dealt, as it was intended I should deal, chiefly with the main ques- | United States driven from office by threats of impeachment for cor- 
tion; but, with regard to the question presented so well by my honor- | ruption or maladministration. I have heard the taunt, from friend 
able associate who opened this case, [Mr. LORD, } (and that is, where | liest lips, that when the United States presented herself in the East 
the process of impeachment begins and the term of office ceases on | to take part with the civilized world in generous competition in the 
the same day, the law will deem that the resolution of impeachment | arts of life, the only product of her institutions in which she sur- 
was adopted at the first moment of that day,) I will not undertake | passed all others beyond question was her corruption. 
to restate and I certainly cannot re-enforce what my distinguished 
and able friend so admirably stated upon that subject; but I desire 
simply to say to the Senate that, if they will consult the authorities 
cited by my associate and the authorities cited by counsel for de- 
fendant, they will find that the two classes of authorities do not in 
the least conflict. 

The principle is a principle in favor of judicial remedy. Every 
judicial remedy will be held to have begun, every judicial process, 
whether it be judgment or suit, at that time in the day in which it 
was instituted which is necessary for the preservation of the remedy 
which it is designed to secure. That is the rule which all these au- 
thorities established, and the authorities where a day was divided 
for the very purpose of preserving remedies and preventing their 
defeat are those which have been cited by the nae for the defense. 

[ perhaps ought to make one single observation, though it is hardly 
necessary, in regard to the grave citation to the Senate of the instance 
where a person is permitted to change his domicile or to go across a 
State line for the purpose of instituting a lawsuit, and the attempt 
to extend the analogies of those rules to the cases where a criminal 
undertakes to flee from the penalties of his crime. Suppose a citizen 
of the State of New York commit treason against that State and flee 
into New Jersey, will the court be very likely, when he is brought 
back for trial, to recognize the doctrine that because he can go over 
to New Jersey to bring a civil lawsuit he is equally protected by 
the same logic in going into New Jersey to escape a criminal process 
against himself? 

I claim, then, to have established that the history of the formation 
of the Constitution, the opinions of the best authorities, the letter of 
the instrument, and the grand object it was intended to accomplish, 
concur in requiring you to overrule this plea to your jurisdiction. To 
allow it is to put out of your hands the bridle placed by the Consti- 
tution in the hands of the Senate as a controlling check upon execu- 
tive usurpation and executive corruption—the bridle placed in your 
hands by those men who looked through all ages, both the past and 
the future, in their far-reaching, statesmanlike discretion, not to be 
laid down by men with the experience of a single generation. This 
judgment will not oniy determine this question for all time for the 
Senate, but it will speak with an authority not te be disregarded in 
the construction of like clauses in the constitutions of more than 
thirty American States. Throughout this broad land, under national 
and State jurisdiction, the great constitutional power of impeach- 
ment, the life of public liberty and of public purity, is to be dwarfed 
or maintained in its fullest and most beneficent vigor as you shall 
decide this issue. 

I do not stand here, Senators, as the accuser of Mr. Belknap, or as 
the advocate of the House of Representatives. I am here to speak for 
a right of the American people; a right which their ancestors secured 
to them by their Constitution, and which nothing but their own con- 
stitutional act can take away. It is that over every public officer, 





I have seen 
in the State in the Union foremost in power and wealth four judges 
of her courts impeached for corruption, and the political administra- 
tion of her chief city become a disgrace and a by-word throughout 
the world. I have seen the chairman of the Committee on Military 
Affairs in the House, now a distinguished member of this court, rise 
in his place and demand the expulsion of four of his associates for 
making sale of their official privilege of selecting the youths to be 
educated at our great military school. When the greatest railroad of 
the world, binding together the continent and uniting the two great 
seas which wash our shores, was finished, | have seen our national 
triumph and exultation turned to bitterness and shame by the unani 
mous reports of three committees of Congress—two of the House and 
one here—that every step of that mighty enterprise had been taken 
in fraud. I have heard in highest places the shameless doctrine 
avowed by mey grown old in public office that the true way by which 
power should be gained in the Republic is to bribe the people with 
the offices created for their service, and the true end for which it 
should be used when gained is the promotion of selfish ambition and 
the gratification of personal revenge. I have heard that suspicion 
haunts the footsteps of the trusted companions of the President. 

These things have passed into history. The Hallam or the Tacitus 
or the Sismondi or the Macauiay who writes the annals of our time 
will record them with his inexorable pen. And now, when a high 
Cabinet officer, the constitutional adviser of the Executive, flees from 
office before charges of corruption, shall the historian add that the 
Senate treated the demand of the people for its judgment of condem- 
nation as a farce and laid down its high functions before the sophistrics 
and jeers of the criminal lawyer? Shall he speculate about the petty 
political calculations as to the effect on one party or the other which in- 
duced his judges to connive at the escape of the great public criminal ? 
Or,on the other hand, shall he close the chapter by narrating how these 
things were detected, reformed, and punished by constitutional proc 
esses which the wisdom of our fathers devised for us, and the virtue 
and purity of the people found their vindication in the justice of the 
Senate? 

Mr. EDMUNDS. I move that the Senate sitting for this trial ad- 
journ. 

Mr. SHERMAN. I ask the Senator whether we had not better fix 
the hour on Monday a little earlier? 

Mr. EDMUNDS. It is twelve o’clock by the rules. I will yield to 
a motion to adjourn to eleven o’clock on Monday. I withdraw my 
motion for that purpose. 

Mr. SHERMAN. I should prefer to say ten o’clock, so as to cer- 
tainly avoid a night session; but inorder to give counsel ample time 
on both sides, I will say eleven o’clock. 

The PRESIDENT pro tempore. The Senator from Ohio moves that 
the Senate sitting for this trial adjourn until Monday at eleven o’clock. 

The motion was agreed to; and the Senate sitting for the trial of 
impeachment adjourned to Monday next at eleven o’clock a 
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TRIAL OF WILLIAM W. BELKNAP. 


MonDAY, May 8, 1876. 


The PRESIDENT pro tempore, (at eleven o'clock, a.m.) 7 he Sen 
ate sitting for the trial of the articles of impeachment against Will- 
iam W. Belknap, pursuant to adjournment, now resumes its session. 
The Sergeant-at-Arms will make proclamation. 

The usual proclamation was made by the Sergeant-at-Arms. 

The managers on the part of the House of Representatives appeared 
in the seats provided for them. 

Che respondent appeared with his counsel, Messrs. Blair, Black, and 
Caryn hnter, 

Phe PRESIDENT pro te mpore. 
that the Senate is ready to proceed with the trial. 

Mr. MERRIMON. 1 move a call of the Senate. 

The PRESIDENT pro tempore. The Senator from North Carolina 
the Senate. 
roll-call will procved. 


moves a call of 


Phe Chief Clerk called the roll, and thirty-nine Senators answered | 


to their names 
Che Secretary cead the Journal of the proceedings of the Senate sit- 

W. Belknap. 

The PRESIDENT 

the managers. 


Mr 


pro tempore. The Senate is now ready to hear 


Senators will please give their attention. 


Manager KNOTT. Mr. President, if the court please, in resum- 


ing the remarks which it has devolved upon me to submit upon the | 


question under discussion, | need not promise the court that I shall be 
as brief as possible. Even if l were in perfect health | do not feel 
that Lam speaking for posterity, and consequently am under no temp- 
tation to talk until that audience shall arise. Moreover, the line of 
remark which I had proposed for myself has been so completely antici- 
pated by the very able and carefully considered arguments of my 
learned colleagues that, fortunately for the court, there remains but 
little for me to say except perhaps to recapitulate some of the points 
and to elaborate to some extent a few of the suggestions so ably pre- 
sented by them. 

When the court did me the favor to adjourn on Friday evening in 
consequence of the physical indisposition from which I was then and 
am still suffering intensely, I was about to institute an inquiry sug- 


ested to me at that particular moment by the closing sentences in a | 


paragraph which | had just read from Story’s Commentaries on the 


Constitution, as to the purpose for which the remedy by impeachment 


tion of the various provisions of the Constitution relating to that 
subject, proposed on behalf of the House of Representatives, was more 
consistent with that purpose than that insisted upon by the defense. 
As to what that purpose really was, I imagine there can be but little, 
if any, dispute. However much controversy there may be with re- 
gard to the character of the offenses for which an impeachment will 
lie, Lapprehend there can be but little question that the object for 
which this mode of procedure was designed was precisely that stated 
by Judge Story, namely, to secure the state against gross misdemean- 
ors in othce, 


rhe framers of our Federal Constitution were perfectly aware that | anq re-affirmed in the ease of Garland, however much they may regret 
the functions of the Government they were preparing to establish | his inability to concur in that opinion R 


would necessarily have to be committed to those who Would be sub- 


ject to the same frailties and actuated, to some extent at least, by the 
same passions which influence the conduct of their fellow-men. They 
knew, moreover, that 


stationsof public trust are frequently, if not always, under the strong- 


est possible temptation to abuse the opportunities afforded by their | 


official position for the promotion of their own aggrandizement, the 
extension of their own authority, and the perpetuation of their own 
power, besides being constantly subject to the suggestions of an ig- 


noble appetite for illegitimate emolument. As wise and sagacious 


statesmen, therefore, fully appreciating the importance of securing | 


every department of the Government from the contamination of offi- 
cial corruption and erime, they devised this mode of procedure as the 
most prac ticable and eflicient method of preserving the purity and 


maintaining the integrity of those departments especially which were | 


not designed to be under the immediate, direct control of the people 
through the ballot. 
honorable counsel for the accused. 

But how was the end proposed to be attained ? 
it peremptory upon the court by which a criminal official should be 
convicted on impeachment to remove him immediately from office ; 
and this, say learned counsel, was the only purpose the framers of the 
Constitution sought to accomplish: “That the sole object for which 
the power of impeachment was given was removal from office.” It 
seems that those wise and patriotic statesmen thought differently, 
however. They knew that if the process of impeachment went no 
further than to remove a criminal or corrupt official from office the 
whole proceeding would amount to nothing more than a puerile 
farce. They knew that the party convicted and removed might be 
immediately restored to the same or appointed to another and per- 
haps more hapertant position by a corrupt or misguided patron, and 
to guard against any such possible contingency they went a step fur- 


ther and provided that the court might net only dismiss the delin- | 


qjuent from office but prevent him from again polluting the Govern- 


ment be had already degraded by disqualitying him to hold any office 


The Chair hears no objection, and the | 


ting on Saturday last for the trial of the impeachment of William | 


| ject whatever, no matter who may differ with him. 


those who are called to fill the most exalted | 


This much I understand to be conceded by the | 


First, by making | 


of honor, trust, or profit under it, either for a limited period or for- 
ever, as the court might see proper, and, to render that disqualifica- 
tion as complete and effectual as possible, exempted the party thus 
convicted and condemned from the general power of the Executive 
to pardon. 


But was this all? Was the only purpose of this disqualification 


| simply to preserve the Government from the danger to be apprehended 
| from the single convicted criminal? Very far from it, sir! 
| reality constituted but a very small part of the design. 
| object, after all, was that his infamy might be rendered conspicuons, 


a } | historic, eternal, in order to prevent the occurrence of like offenses in 
rhe Secretary will notify the House 


That in 
The “reat 


the future. The purpose was not simply to harass, to persecute, to 


| wantonly degrade, or take vengeance upon a single individual; but 


it was that other officials through all time might profit by his pun- 
ishment, might be warned by his political ostracism, by the everlast- 
ing stigma fixed upon his name by the most august tribunal on earth, 
to avoid the dangers upon which he wrecked, and withstand the 
temptations under which he fell, to teach them that if they should 
fall under like temptations they will fall, like Lucifer, never to rise 
again. 

The real purpose of proceedings of this kind is presented so beanti- 
fully and so forcibly in a single paragraph in the opening speech of 
Mr. Whitbread upon the impeachment of Lord Melville, who, like 
the accused here, sought to evade the consequences of his crimes by 
resignation, that the Senate will pardon me if I read it. He says: 

And here let me observe that all prosecutions of this sort are instituted for the 
general benetit, and not with the view of harassing any private individual ‘1 


punishment is inflicted for the sake of example, and not for the purpose of per 
sonal vengeance. 


Mark this: 

It is the morals of a country which in all these inquiries we ought to regard, and 
it is to this which every honorable prosecutor ought to look, and this every impar 
tial court will respect. 

If I could employ the voice of an angel and render it andible to the remotest 
corners of the earth, I would caution every friend of virtue before he accepts of 
any great public engagement I would show him that the temptations are great 
and I would invite him to attend to the punishment which would be the conse- 
quence of misconduct. 


Punishment, sir! Punishment that public and official morals may 


| be purified and preserved ; not that a single individual may be har- 
assed, but that the government to which every citizen looks for 
| protection may be kept pure, uncontaminated, and worthy of the 


| confidence of those who are subject to its authority. 
was designed, with the view of determining whether the construc- 


Distinguished counsel in his argument the other day insisted very 


| earnestly, and went so far as to cite the opinions of others equally 
| eminent with himself to show, that the idea of punishment is not con- 


templated in proceedings of thiskind. And, sir, I am glad to be able 
to admit that it isone of the most priceless privileges guaranteed to 
every citizen by the Constitution of the United States that he may 
not only entertain but freely express his own opinion upon every sub- 
It is therefore 
not in the power of the Supreme Court to prevent the learned coun- 
sel from entertaining or promulgating a different view from that 
expressed by them in the case of Cummings vs. The State of Missouri, 


The court say in the case of Cummings, 4 Wallace: 

The theory upon which our political institutions rest is, that all men have certain 
inalienable rights ; that among these are life, liberty, and the pursuit of happiness 
and that in the pursuit of happiness all avocations, all honors, all positions, are 
alike open to every one; and that in the protection of these rights all are equal be 
fore the law. Any deprivation or suspension of any of these rights for past conduct 
is punishment, and can be in no otherwise defined. 

Deasiienets not being, therefore, restricted, as contended by counsel, to the dep- 
rivation of life, liberty, or property, but also embracing deprivation or suspension 
of political or civil rights, and the disabilities prescribed by the provisions of the 
Missouri constitution being in effect punishment, we proceed to consider whether 
there is any inhibition in the Constitution of the United States against their en 
forcement 


But, sir, we have been told that “there were brave men before 
Agamemnon ;” and it. appears that there were learned and distin- 
guished lawyers even before counsel were employed in this case who 
undertook to maintain the view expressed by the honorable counsel 
here. As far back as the celebrated Blount case, of which the Senate 
has heard so much during this trial, the same suggestion was made 
by counsel for the defense, and the argument adduced on that occa- 
sion was so eloquently and triumphantly met by Mr. Manager Harper 
and his reply thereto so pertinent to the remarks of counsel here, that 
I will read what he said: 

But the learned counsel for the defendant have told us that the power of impeach- 
ment is limited in the Constitution itself by the restriction which it imposes on 
the power of punishment. The power of punishment on conviction by impeach 
ment is restricted, say they, to “removal from office and disqualification to hold 
or enjoy any oflice of honor, trust, or profit under the United States ;" and it would 
be absurd to impeach, try, and convict a man who held no office from which he 
could be removed, and could, of consequence, be no otherwise affected than by 
a disqualification to hold in future offices which he, perhaps, never had a pros 





pect of obtaining. Of this absurdity the Constitution cannot be supposed to be 
guilty ; and therefore it could not have intended to subject to the power of impeach 
ment any persons except those who actually hold offices and may be punished by 


| removal 


But where, Mr. President, did the honorable counsel for the defendant learn that 
disqualification to hold any office of trust, honor, or profit under the Government 
of our country is no punishment! Would either of those honorable gentlemen 

| think it no punishment in hisown case?! There are nodoubt many men indifferent 
| as to offices of profit, and not ambitious of those of honor or trust. But to be held 















































































































to our fellow-citizens as a person unworthy of trust, undeserving of honor; to 


matized by a solemn sentence of the law, pronounced by the highest and 
. tawfal judicature known to the Constitation; te be excluded by the voice of 
vantry from all hope of participating in those rights, privileges, and advan 


es which are open to our fellow-citizens; to be disowned by our common mother 
g and unnatural sons, unworthy of her confidence ; to be deprived, not 
of ber kindness and her favors, but even of the right which a good citizen 

. dearest of all, the right of devoting ourselves to her service, of defending her 

the hour of danger and distress—are these not punishments ! 

« learned counsel learned that they are not; but this 1 know, that they did not 
carn it in their own hearts. “Yes, Mr. President, a sentence of disqualification, 
jounced by this honorable body in the face of the whole American nation, and 
charge of high crimes and misdemeanors by the representatives of the American 


a enerat 


vot officers as well as to those who are, it follows that the power of impeachment 
f its extent be measured by that of the power of punishment, is applicable to all 
yersons, Whether officers or not.—Annals of Congress, Fifth Oongress, (1797-'99,) 


olume 2 


But, as to the end and final cause of all punishments, every member 
of this honorable court has long ago been advised when in his youth- 
ful days he conned over the pages of Blackstone. He says: 

2. As to the end or final cause of buman punishments. This is not by way of 
atonement or expiation for the crime committed, for that must be left to the just 
determination a the Supreme Being, but as a precaution against future offenses of 
the same kind. This is effected three ways: either by the amendment of the of- 
fender himself, for which purpose all corporal punishment, fines, and temporary 
exile or imprisonment are inflicted, or by deterring others by the dread of his ex- 
uuple from offending in the like way. 


emaesud 


here, sir, is the ultimate object to be reached by all such proceed- 
ings as this, and I would say to the learned counsel, now and for all, 
that they are dignifying their client far too much when they suppose 
that this impeachment was intended simply to harass him, simply to 
disqualify him from again contaminatin g the Government, if indeed 
he is guilty; and upon that I beg leave to say I would sedulously for- 
bear to express any opinion at this time. The House of Representa- 
tives in sending these articles here had a far higher purpose in view. 
That purpose was the correction, the purification of public and of- 
ficial morals in this country; and who, sir, that has contemplated the 
frightful picture of crime and corruption so graphically and power- 
fully drawn by my distinguished colleague [Mr. HOAR] on last Sat- 
urday will deny that it is high time some such corrective process 
should be put in operation ? 

Now, sir, if it be true, as I have stated, that the object and design 
of proceedings like the present are not merely to remove a guilty party 
from office, not merely to disqualify him to hold any office of honor 
or trust or profit under the United States, but that it is designed as a 
great preservative means for securing the purity and honesty of ofli- 
cial conduct on the part of all officers of the Government; if it is true 
that the several provisions of the Constitution relating to the subject 
of impeachment were intended to protect the Government from official 
corruption and crime, which if left unchecked would lead to its ulti- 
mate overthrow and destruction ; if it is true, as it seems to me every 
rational mind must admit it is, that the only efficacy of those pro- 
visions is to be found in the rigid, impartial, certain, and inexorable 
enforcement of the penalties they prescribe, the question is whether 
they shall be so construed as to promote the object they were intended 
to accomplish in the amplest manner consistent with the language in 
which they are expressed, or whether they shall receive such a con- 
struction at your hands as will render them utterly nugatory and 
worthless. 

That, sir, is the plain, simple question before you. Now, will this 
distinguished tribunal, this tribunal of statesmen, say that notwith- 
standing the Constitution vests in the House of Representatives the 
power to institute proceedings by impeachment, and clothes this 
body with full and complete jurisdiction to try all cases of impeach- 
ment; and notwithstanding the plain, obvious priuciple of law and 
common sense that when a person enters upon the duties of an office 
he assumes all the responsibilities of that office, criminal as well as 
civil—responsibilities of which he cannot divest himself except in pur- 
suance of law—yet neither House can exercise its powers in a case of 
impeachment except at the option of the party accused? Will you 
say in the face of the intelligence of this age, and to the civilized 
world, that our institutions present such a ridiculous anomaly in juris- 
prudence, such a miserable, pitiable spectacle of imbecility as that? 
_ Yet you must say so; the logic is inexorable; there is no escape 
from that conclusion, if you hold, as is maintained by the defense 
here, that a party may commit an offense while in office, and escape 
the penalty described simply by the act of resignation or by any 
other act of his except suicide. 

But let us look a little more particularly to the two clauses of the 
Constitution from which this singular conclusion is sought to be de- 
duced. As the Senate is already aware, the fourth section of the sec- 
ond article provides : 

The President, Vice-President, and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. : 

The learned counsel consumed nearly two hours of this world’s val- 
uable time in a very labored though perhaps not an exhaustive re- 
hearsal of the records of the convention which framed the Constitu- 
tion to establish the proposition that the idea they meant to convey 
by the section I have just read was that no man should be impeached 


unless he should be in office at the time of his impeachment. He | 


finally reached that conclusion and announced it, but by what process 
of logic I confess I was then and am still unable to appreciate. 
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I know not where | 


ple, is a punishment; and, as this punishment is applicable to persons who are | 


65 


If it be true that the framers of the Constitution did intend that 
no person should be impeached unless he should be in oftice at the 
time of the impeachment, learned counsel would have conferred a 
favor upon this honorable court and have contributed a great deal 
to the gratification of the unenlightened public if he had told us why 
they did not say so, why they did not express it in some clause upon 
the face of that instrument. For instance, when they said “ the 
House of Representatives shall have the sole power of impeachment,” 
why did they not add the restraining words to that clause, “but no 
person shall be impeached untess he shall be in office at the time 
Or, leaving that clause, when they came to the one regulating the 
judgment that should be rendered. why did they not say that “ judg- 
ment in cases of impeachment shall be rendered against no person 
unless he shall be in office at the time, and no such judgment shall 
extend further than to removal from office and disqualification to 
hold office?” Or, if these two provisions had passed out of their 
minds when they came to consider the fourth section of the second 
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| article, and they still desired that the American people for whom they 


were preparing the frame-work of a government should understand 
that no man should be impeached unless he was in office at the time, 
why did they not annex the restraining words to that article, why 
did they not say, “but no person shall be impeached unless he shall 
be in office at the time?” 

The framers of our Constitution were wise and patriotic as well as 
cultured men. They fully appreciated the magnitude of the work in 
which they were engaged; they knew that they were preparing a 
government not for aday, not for a year, but a government that should 
mold the destinies and atfect the interests of a mighty people through 
long agestocome. They consequently weighed every word they used 
with the utmost care. So careful were they, in fact, that they even 
provided a committee on style and arrangement, to whose scrutiny 
every line and word and syllable of the Constitution was subjected, 
and whose careful supervision every provision it contains underwent 
before it was adopted. Would they have overlooked such a glaring 
omission as the argument of counsel implies? They were men with 
heads upon their shoulders, and if they had intended that no man 
should be impeached except he should be in office at the time, they 
would doubtless have said so in plain, unmistakable terms, or if they 
did intend it and did not say so, the learned counsel ought to have 


| informed us why; because if there is a man upon the continent capa 


ble of giving that information I have no doubt he is the one and the 
only one; but inasmuch as he failed to do so, I take it for granted that 
he was simply mistaken as to the intention of the framers of the Con- 
stitution on that point. I take it for granted that the very fact that 
they omitted to make this restriction is conclusive that they did not 
intend that the power should be so restricted. 

It will not do to say that the idea of impeaching a man after he 
was out of office was never considered by the convention at all; for, 
as my learned colleagues so clearly and conclusively showed on Sat- 
urday, that very question was under discussion when this identical 
proposition was considered. The question then was, not whether a 
man should be impeached after he was out of office, but whether the 
President should be impeached while he was in office. There was no 
objection anywhere, so far as I have been able to see, to the proposi- 
tion that he might be impeached after the expiration of his term. 
But I submit, sir, that this section not only does not require, but it 
does not admit of interpretation. It is a plain principle of legal con- 
struction, as well as of common sense, that where words are so plain 
that their meaning cannot be mistaken, no interpretation is neces- 
sary or to be allowed. The words must be taken for just what they 
express and no more, This has been settled over and over again by 
the courts. Now,look at the language of this section. 
thing dubious about it? Is there anything uncertain or mysterious 
about it? Is there anything connected with it that a wayfaring 
man, though a fool, may be mistaken about ? 

Examine it in what light you will and you cannot make it say more 
or less than it does. I care not whether the immediate controlling 
motive in its adoption was to provide a mode for the removal of a 
guilty official from office, or whether it was intended as a peremptory 
direction as to the judgment that should be rendered in case he should 
still be in office when convicted, it simply means that when any civil 
officer of the United States shall be convicted on impeachment for 


Is there any- 





treason, bribery, or other high crime or misdemeanor he shall be re- 
moved, and that is all it means. Torture it as you may it is impossi- 
ble to find in it the remotest insinuation that removal from office is 
the only object to be effected by impeachment, or that if judgment of 
removal shall be rendered unnecessary by the resignation or previous 
removal of the offender the Senate has no power to render a judgment 
of disqualification either limited or perpetual. 

But, sir, it is said that this section should be collated with the sev- 
enth clause of the third section of the first article, and both construed 
together. Very well, let us do so, and what do we find then? We 
discover that the framers of the Constitution intended that you should 
have more than the mere power of a motion. We find that they did 

| intend that there should be some other penalty for official crime than 
| the mere removal of the offender from office, and that you should 
| have power to inflict it, too; that you might disqualify him to hold any 
office of trust, honor, or profit under the United States. Nowif it be 
| true that the removal of the guilty official was the sole aim and object, 
the only purpose to be effected by impeachment, why did not the 
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which the power of impeach- 
in that connection. The 
in for the parpose of mak 
After providing that the offi 
cers of the I ed on impeachment, although the Presi 
dent cou'd not pardon the o der convicted and removed, yet if he could re-instate 
him the next mornir id have substantially the power of pardon 
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disqualificat ishment was ¢ dently put 
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Now, sir, if the convention intended by this power of disqualifica- 
tion simply to prevent tho lresident from violating the Constitution 
by virtually ignoring the restriction upon his power to grant reprieves 
and pardons, if it was simply to prevent him from placing the 
viet back into the same oflice from which he had just been removed, 
wined that they were guilty 
supreme folly of permitting the guilty official to secure to the 
the right to re-appoint him by resigning before impeach- 
ment and thus taking away your power to disqualify him at all? 
Did they intend to say that “ we will prevent the President from mak- 
ing the power of removal a nullity, but we will leave that power in 
the hands of guilty party himself?” Yet they must have 
tended if the gentleman’s theory is correct. For he could resign, no 
matter guilty impeachment, and thus not only destroy 
the House to but yours to try him, and thus be 
in precisely the condition to enable the President to re-appoint him 
without having to violate the clause of the Constitution respecting 
his power to pardon. I repeat, sir, were those men guilty of 
the supreme folly of leaving it in the power of the guilty party 
to do precisely the thing which counsel himself says they were en- 
deavoring to prevent by this disqualifying clause? And besides, sir, 
as suggested by learned colleague, [ Mr. Hoar, ] if this clause au- 
thorizing disqualifications was intended for the purpose indicated by 
and that alone, the provi would manifestly have been 
so framed as to disqualify the convict from holding the particular 
oflice from which he might be removed, and not from all offices what- 
evel 

Phe learned counsel in his remarks the other day invoked the rule 
laid down by the Supreme Court in the Slaughter-house cases, 16 Wal- 
lace, page 36, which I propose to apply to the point Tam now endeav- 
oring that we should t into consideration in construing 
the Constitution the facts of contemporaneous history, the circum- 
stances as they existed at the time and betore it was adopted. Let 
a little into the circumstances existing at the time and see if 
we cannot ascertain the true reason why the peculiar verbiage of this 
which says that “ judg s of impeachinent shall not 
extend further chan to removal from office and disqu ilification to hold 
and enjoy any oflice of honor, trust, or profit under the United States,” 
was employed 

Mr. MORTON, I desire to propound aque ‘stion, which I will read, 
as I can do it better perhaps than the Secretary : 

Whether in England a person who has been punished by the courts 
for crimes ¢ ommitted in otlice after retiring from office, been im- 
peached and punished by Parliament, or where a person has been 
impeached and punished in Parliament, has he afterward been pun- 
ished by the courts for the otienses ? 

I should be glad to invite attention of the 
to that question. 

Mr. Manager KNOTT. Mr. 
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has, 


same 
the honorable manager 
President, in answer to the question 
propounded by the honorable Senator from Indiana, I have to say 
that I do not know of any case in England in which a conviction had 
upon impeachment has been followed by a subsequent conviction for 
the in a court of justice; nor do I know that where a 
person been convicted in a court of justice he has afterward 
been ached for the same offense. I have never examined the 
question with a view of ascertaining whether either of the cases sup- 
posed by the honorable Senator has ever occurred in England or not. 
I was, however, approaching that subject, and I think I shall show, 
whatever may have been the adjudication in England in 
the cases supposed in the honorable Senator's question, the difference 


same ollense 
had 


LEE) pve 


course of 


between our own law and the English law with regard to impeach- | 


ments, so far as may be pertinent to the point under discussion, and 
the reason for that ditierence. 

When the framers of our Constitution came to provide a method by 
which the Government they were about to establish should be pro- 
tected from oflicial corruption and wrong, they naturally turned for 
a model to the country under whose laws they had been reared and with 
whose institutions they were familiar. There they found the process 
of impeachment complete; contined, however, tothe punishment of po- 
litical or state offenses to maleonduct in office. Copying that model, 
as had been done in the formation of most of the State constitutions, 


they located the power of accusation and the necessary power of in- | 


quisition with that branch of the legislature emanating directly from 
and immediately responsible to the people at frequent and stated pe- 
riods, most likely to watch their interests with the most jeal- 
ous Vigilance, while they committed the power of trial to that 
branch of the legislature which, from the nature of its organization 

Government aud the people, would 


as being 


sole 


and the relation it sustained to the 


be most likely to render strict and impartial justice between the ac- 
cusers and the accused. 
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When they came to look over the long catalogue of impeachments, 
however, Which had taken place in the parent country, they found 
as | 


that while that mode of procedure had been resorted to mainly, 
punishment of crimes 


have said, for the correction of abuses and the 

in ofiice, there had been an almost unlimited discretion exercised 
the infliction of penalties upon those convicted. In some cases enor- 
mous fines had been inflicted; in other cases fines and imprisonment; 
in other cases, fine, imprisonment, and the pillory; in other cases 
death at the block. Choosing therefore, as they did, to remit the 
offender to the regularly constituted courts of justice for indictment, 
trial, and the ordinary punishment prescribed by the law applicable 
to each particular case, and resorting to impeachment only for a cor- 
rection of oficial _— sand for the punishment of offenses affecting 
the purity of the Government by political ostracism, they de ‘termined 
that in this country there should be no more such pe nalties inflic ted 
by a court of impeachment; that, whereas in England the high court 
of impeachment had plenary power and could reach not only the lib 
erty and property but the life of the offender, here there should be 
by such a court no tine, no imprisonment, no pillory, no riding upon 
horseback with the victim faced to the horse’s tail, as in the case re 
ferred to some time since by the learned counsel, Judge Black; no 
beheading upon the block—nothing of that kind; but as the object 
was simply to preserve the purity and maintain the integrity of the 
Government, the delinquent should be in the first place removed from 
office, and in the second place disqualified to hold or enjoy thereafter 
any oflice of honor, trust, or profit under the United States either for 
a limited time, or forever, as the court of impeachment might deter- 
mine. 

If I have stated the facts correctly, which I apprehend will not be 
disputed, there is no longer any mystery about the seventh clause of 
the third section of the first article. It was simply intended as a 
limitation upon the judgment that might be rendered, and not in any 
sense of the word to atfect the jurisdiction of the court. The lan- 
guage is plain, simple, and easily understood : 

Judgments in cases of impeachment shall not extend further than a removal 
from oilice, and disqualification to hold and enjoy any office of honor, trust, or protit 
under the United States. 

Now take the two sections tog ether, collated as they are by the 
counsel for the defendant, and do you find a solitary syllable even 
your power to (ry is taken from you in a 
case where it is impossible to enforce or unnecessary to render that por- 
tion of the judgment which you would be obliged to render on con vic- 
tion if the party were in office? To make this question somewhat 
more pointed and plain, suppose the framers of the Constitution had 
made the limit a little wider, and instead of saying that a judgment 
in impeachment shall not extend farther than disqualification to hold 
office, they had added, after the words “ disqualification to hold office,” 
the words “fine and imprisonment;” could it be maintained then 


| that a criminal official could oust the jurisdiction and escape being 


fined or imprisoned by resigning his oftice ? Would you have heard 


| learned and lengthy arguments here to convince you that becaus 


you could not remove the accused from office that therefore you could 
not fine him or imprison him? I ean searcely think that learned 
counsel would present such a proposition as they now doif the three 
words “ fine and imprisonment” had been added to the clause under 
consideration. 

But if resignation would not oust the jurisdiction of the court 


| under the section with these three words added, by what kind of logic 


can it be said to oust it as the clause now stands? ‘| he same rules of 
construction would have to be applied in both cases. 

But there is another principle of construction that should not be 
entirely lost sight of in considering the provision under discussion ; 
and that is, in construing any law that requires or admits of inter- 
pretation, not only the object and purpose of the law must be kept 
constantly and distinctly in view, but the effects and consequences 
of the proposed construction in respect of that object should also be 
carefully considered ; that is, will the construction proposed promote 
the manifest purpose intended, and make the law effective, or defeat 
the object of the law-maker entirely, and render the enactment : 
absurdity or a nullity. 

Before proceeding to a direct application of this rule, however, I 
wish at this time to call the attention of the court to a brief reca- 
pitulation of the points presented and insisted upon heretofore by 
the House of Representatives, in order that they may have this rule 
clearly in view and be able to apply it as it should be. We have en- 
deavored to show on the part of the House of Representatives that 
the real object sought to be attained by impeachment is not to wa 
tonly harass or needlessly degrade any private citizen, but to preservé 
the purity and integrity of the Government, and to protect the in 
terest of the people, for whose benefit the Government is establishe:, 
by contining, as far as possible, the administration of its functions to 
honest and reputable officials; that that object was sought to be 


| effected by the framers of the Constitution, first by providing per- 


emptorily for the prompt removal of the corrupt and convicted wrong- 
doer from the office degraded and polluted by his criminal maiver- 
sation, and second shat he may be disqualified, either forever or lor 
a limited period, to hold any office of honor, trust, or profit under th 
Government whose escutcheon he had stained and whose efliciency 
he had impaired ; thus not only placing it beyond his power to re- 


| peat his stabs at the vitality of the state in positions which his con- 
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vietion of official crime has shown him totally unfit to fill, but 
exhibiting a striking and conspicuous example of the certain and in- 
exorable consequences of official malversation. 

In harmony with these purposes and in order to render the means 
for their accomplishment completely effectual, we maintain that when 
, person enters upon an office he assumes all the responsibilities per- 
taining thereto, criminal as well as civil, and cannot divest himself 
of them by any act of his own, but must continne under those respon- 
sibilities until discharged therefrom according to law ; that the very 
moment he commits an impeachable offense he becomes liable to im- 
peachment ; and, as there is no provision in the Constitution exoner- 
ating him from that liability until his conviction or acquittal on im- 
peachment, it must continue, notwithstanding the termination of his 
oflicial service, whether by resignation, removal, or lapse of time. 

Phis construction, and this only, we contend can give full and com- 
plete effect to the manifest intent of the Constitution with regard to 
the proceeding by impeachment. On the other hand, we maintain 
that the construction claimed by the defense, that a guilty party can 
deprive the House of Representatives of its prerogative to accuse or 
this Senate of its jurisdiction to try an impeachment, is simply to ren- 
der the provisions of the Constitution relating to the subject a ridic- 
ulous absurdity and to stultify the framers of that instrument. 

In the first place it should be remembered that the right of any 
civil ofticer of the United States to resign his office at any time is 
absolute and unqualified. The mere formal acceptance or rejection 
of his resignation does not in the least affect its validity. He may 
be guilty of crime in office and can resign before he is suspected of 
its commission. He can resign after his detection and before his ac- 
cusation by the House of Representatives. He can take his chances 
and resign after his impeachment and before his arraignment; or he 
cau resign after his arraignment, he can resign after the evidence is 
heard, and he is as much out of office as a thousand Senates could 
pat him out by judgment “en impeachment, so far as the mere amo- 
tion from office is concerned. 

rhis is the view of my colleagues and myself, it is admitted by 
counsel, and it is sustained by judicial decision in the only case in 
which the question has come under judicial review, to my knowledge, 
ina Federal tribunal. The court said in the case of the United States 
vs. Wright, McLean’s Reports, volume 1, page 512: 

Phere can be no doubt that a civil officer has a right to resign his office at pleas- 
re; and it is not in the power of the Executive to compel him to remain in oflice. 
is only necessary that the resignation should be received to take effect; and 


his does not depend upon the acceptance or rejection of the resignation by the 
resident. 


: 
I 


The House of Representatives is frequently composed of very 
enterprising gentlemen, notwithstanding it may require a steam- 
elevator to bring them up to the level of the contempt of some of the 
learned counsel, Numerous instances in their past history might be 
adduced to show their energy in the pursuit of useful knowledge. But 
pretermitting the mention of all examples of such enterprise at 
this time, suppose they should set themselves seriously to work to 
solve the great problem in fiscal science which has so long excited 
the curiosity and engaged the ingenuity of the American people; 
suppose they should undertake to determine how it is that an average 
patriot of moderate means who devotes his gigantic talents to the 
service of his country upon a salary of $5,000 to $8,000 a year can 
maintain an establishment in a style of luxury and magnificence 
that our imperial visitor might envy, and still be able to invest at 
the end of a few years $100,000 or $200,000 in the remunerative stock 
of some profitable corporation. Suppose that in the prosecution of 
that desirable information they should accidentally unearth some 
plodding public servant steeped to the very eyes in corruption, loaded 
down to the very guards with official pillage. As a matter of course 
he would be instantly impeached by the unanimous vote of the 
House in the name of themselves and of all the people of the United 
States; the damning catalogue of his crimes would be set out in ap- 
propriate articles in the stately phrase of legal diction, interspersed 
and ornamented with the choicest flowers of a florid rhetoric. Man- 
agers are appointed and appear at the bar of the Senate, looking as 
solemn as the pall-bearers at a rich man’s funeral; proclamation is 
made and the defendant appears surrounded by the most distin- 
guished counsel the continent can afford,the latchets of some of 
whose shoes an average member of the House of Representatives is 
not worthy to touch with a ten-foot pole. Witnesses are brought 
from every part of the country. Day after day, week after week, and 
month after month is consumed in their examination. The argument 
commences. Counsel for the accused electrify the Senate with 
bursts of eloquence almost sufficient to rekindle their wonted fires in 
the slumbering ashes of Sheridan and Burke. Nevertheless the Sen- 
ate at last finds the defendant guilty by a unanimous vote; notifies 
the House of Representatives that on a certain day it will proceed to 
judgment, and adjourns. The day arrives. The House of Represent- 
atives, headed by their Speaker and Sergeant-at-Arms, make their ap- 
pearance. Silence is commanded on penalty of fine and pain of im- 
prisonment. The chivalry and beauty of the capital, collected in 
the galleries, look down in breathless awe upon the august scene 
trauspiring below. The silence, profound as the hush of death, is at 
last broken by counsel for the accused, who rises and informs the Sen- 
ate that the defendant last evening resigned his office, and your juris- 
diction is gone, like Othello’s occupation. Senators look around on 
each other in blank amazement at the singular and sudden denoue- 
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| ment, until some one less stunned by the announcement than his fel- 





lows suggests “that this court do now adjourn sine die.” The motion 
is carried unanimously, and the curtain descends upon the last act of 
the ridiculous farce, while the House of Representatives “ retires to 
slow music.” 

Now, Lask youif this proceeding, which yoa and I and all of us 
have been taught from our infancy to regard as a great constitu 
tional remedy, can be reduced to such a senseless pageant, such a 
ridiculous, miserable, contemptible farce as that I have attempted to 
describe? Yes, sir, it is, if the theory presented here by the defense 
be true, because there is no limitation upon his right or power to re- 
sign; and if his resignation can oust you of jurisdiction at all, it can 
do so if made at one time just as well as another. If you cannot pro- 
nounce any judgment except a judgment to remove the person con- 
victed from oflice, to be followed in your discretion by the judgment 
of disqualification, as claimed by the defense, your powers are taken 
away just as effectually by a resignation made ten minutes before 
you render your judgment asif made before a single article was drawn 
or even before his guilt was suspected. 

The theory and logic of the defense is that, having removed him- 
self from office, your power to enforce the first part of the judgment 
is taken away or has become unnecessary ; therefore you cannot pro- 
nounce the other and more important sentence of disqualification! 
There is the logic, and I have endeavored to give you an illustration 
of the theory. I apprehend, however, that the highest tribunal in 
the country or known to the Constitution will scarcely construe its 
own functions into such a ridiculous and disgraceful absurdity. 

But it may be said, if the theory of the House of Representatives 
in this case is correct, that a man may be impeached and removed from 
an office in which he has done no wrong for misdemeanors committed 
while in some office he may have previously held. Very well, sir, sup- 
pose it is so, ought it not to be so? I think I can suggest a case in 
which it would not only be considered proper, but eminently neces- 
sary, if not absolutely indispensable. Before doing so 1 will invite 
your attention to the first section of the third article of the Constitu- 
tion: 

The judicial power of the United States, shall be vested in one Supreme Court 
and in such inferior courts as the Congress may from time to time ordain and estab 
lish. The judges, both of the supreme and inferior courts, shall hold their oflices 
during good behavior, and shall, at stated times, receive for their services, a compen 
sation, which shall not be diminished during their continuance in office 

Now, suppose that at some period in the distant future a vacancy 
should occur in the office of Chief Justice of the United States, and, 
what would not be at all improbable, that the then acting Attorney 
General should be promoted to fill the vacancy. Suppose, moreover, 
that from the moment of his confirmation by the Senate, his private 
conduct, as well as his official action, may be as pure as the icicle— 

That's curded by the frost from purest snow 
And hangs on Dian’s temple. 

He may be a perfect model of private morality and the paragon of 
official purity. But suppose it should transpire that while in the oc- 
cupancy of the former office he was larded all over with bribes, fes- 
tering with corruption; guilty of having embezzled thonsands and 
tens of thousands of the public money; the patron and emissary of 
thieves and cut-throats, who were in the habit of regularly dividing 
with him the ill-gotten booty of their nefarious calling. Suppose 
that his pals should turn upon him like the hounds of Acteon upon 
their master, and disclose evidence sufficient to show Lis guilt to the 
exclusion of a reasonable doubt, and that he should be indicted, tried, 
convicted, and sentenced to the penitentiary. Now, it will doubt- 
less occur to Senators that the silk gown of the judge would be a 
little incongruous with the zebra uniform of the convict. It would 
not perhaps be a source of a great deal of pleasure to an American 
Senator to point out to a distinguished foreigner the unostentatious 
dress and retiring habits of the chief judicial officer of his country. 
It would certainly be a little inconvenient, not so say somewhat hu- 
miliating, to the pride of the American citizen to have him remain 
there during his whole term—perhaps for twenty years—occupying 
the position and entitled to the emoluments of the office of Chief 
Justice of the Supreme Court of the United States while breaking 
rock in a State prison? But how would you get him out? It may 
be said that he could be impeached for misdemeanor in office for not 
appearing upon the bench and performing his duties at the regular 
terms of his court as required by law. Grant that; but carry the 
case a step further. Suppose the statute of limitations had barred 
a criminal prosecution before the ordinary tribunals of the country, 
so that the impediment of imprisonment would not be in the way of 
the discharge of his duties as Chief Justice. Must the highest oflice 
known to our judicial system be polluted forever by the presence of 
a known felon? I imagine that if such a case should actually occur 
the Senate would have very little hesitation in sustaining its juris- 
diction. You may say it is an extreme case to suppose, but cases 
fully as remarkable have more than once occurred in the history of 
the human family. 

The honorable Senator from New York [Mr. CONKLING] on Satur- 
day propounded a couple of questions which courtesy to him requires 
should receive a direct answer. My colleagues inadvertently over- 
looked them and have requested me to answer them as I am able: 


1. If two persons guilty of crime in office cease to be officers at the same time, 
one by removal and the other by resignation, is one rather than the other 
to impeachment afterward ¢ 
state it 


1 subject 
If a distinction between the two cases exists, please 
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As tomy singh lf, laay no,sir! It isthe guilt that gives you ju 
risdiction ; it is not the person ; it is his status at the time he commit 
ted the offense, and not his position at the time of the trial. You get 
at once the jurisdiction of the case on the commission of the offense, 
and it is no difference, therefore, whether he go out of office by resig- 
nation or whether he be removed from office by a superior power; not, 
of course, upon LEnh pene hment. So I say, so far as lam capable of dis 
cerning, there is no distinction in the cases. The power to disqualify 
for the preservation of the Government is as perfect and complete in 
the one case as it isin the other. 

“Second, is a private citizen liable to impeachment under the Con- 
stitution of the United States?” Ibelieve that my learned colleague 
{Mr. JeENKS] on Saturday claborated that proposition; so that per- 
haps it will not be necessary for me to say anything further in rela- 
tion to it except this: It does suggest to me to say to the learned 


| 
counsel that he may with perfect assurance dismiss now and forever | 


the gloomy forebodings which seemed to haunt his imagination the 
other day Phe question is not, as he supposed it, whether this Sen 
ate can impeach forty millions of people, men, women, and children. 
lean assure him that there is not the slightest foundation for his 
apprehension that impending ruin and destruction hang like the 
sword of Damocles over the head of every man, woman, and child in 
the United States. He is entirely mistaken as to the question pend- 
ing here. That question is simply whether a guilty official can re- 
sign his office, and by that act rob the House of Representatives of its 
prerogative to impeach him and take away the jurisdiction of the 
Senate, and thus escape the penalty due to his crimes? I will say 
to him, moreover, and through him to that large and respectable class 
of my fellow-citizens who need his eminent services in other tribu- 
nals, that they may dismiss all fears that if the jurisdiction is sus- 
tained in this case impeachments will be so frequent that he will be 
employed during the remainder of his natural life defending cases of 
that character in this court. I do not know that anybody in the 
House of Representatives even suspects that there is to be any other 
impeachment during the present Congress than the one here pending. 
If the learned counsel knows of any other Cabinet officer who is mak- 
ing preparations to flee the wrath to come, who is folding his tents, 
like the Arab, to steal quietly away and dodge the jurisdiction, he 
has more information I am sure than any gentleman of the House of 
which Lam an humble member. He will have plenty of leisure from 
his duties in this forum to practice law in the Supreme Court, and 
you, Senators, will have an abundance of time to transact the ordi- 
nary legislative business of the country. 

My attention is also called to a question propounded by the hon- 
orable Senator from Oregon, [Mr. MiTcHEL. :] 


Che Constitution provides that when the President of the United States is tried 


on impeachment the Chief Justice shall preside. Suppose a late President were 


impeached for high crimes and misdemeanors committed while President, and pre 


sented at the bar of the Senate for trial 


who would preside, the Chief Justice or 
the President of the Senate 


I suppose if such a case as that were to occur, and the question 
should be presented at this bar in a practical shape, there might be 
two opinions very plausibly urged. One party might very forcibly 
insist that the Chief Justice should preside because the Constitution 
says so. The other party might contend that there is no necessity 
for that rule, the reason of the rule having ceased, that reason being 
that if the Vice-President were to preside it might afford him an op- 
portunity, or at least the temptation, to change the result of the 
trial, and thus perhaps place himself in a higher office. As to myself, 
while I would not hesitate one moment tosay, as the venerable John 
Quincey Adams did, that his amenability to impeachment goes with 
him as one of the responsibilities he took upon himself when he en- 
tered that high office to the end of his life, I would be, if a member 
of the Senate, perhaps equally as clear that the Chief Justice ought 
to preside, according to the letter of the Constitution. But that is 
a question of practice and convenience. The Senate would settle 
that matter, and from their decision there could be no appeal. 
There is another case not provided for, and that is, who shall preside 
in case the Vice-President is upon trial? Yet I suppose that no one 
would pretend that the Vice-President could not be tried because 
that is an open and unsettled question. These are simply matters 
that will have to be settled by the Senate when the exigency arises. 

Now, Mr. President and Senators, I have said all and perhaps more 
than I ought to have said upon the question under discussion. I am 
content to leave it with you, perfectly confident that no large num- 
ber of right-minded people will accuse the House of Representatives 


of being either fools or traitors for sending it here, or denounce you | 


for cowardice or corruption, decide it as you will. Whatever your 
decision may be I trust it will be such as to redound to your own 
credit as jurists and statesmen, as well as to the permanent good of 
our common country. “I have neither action, nor utterance, nor 
power of speech to stir men’s blood;” and if I had, I have no appeal 
to make to your passions or your prejudices. I cannot forget that I 
stand in the presence of the most exalted tribunal known to the Con- 
stitution of my country, sitting to determine one of the gravest 
questions ever submitted to a human court; not for this hour, but 
for all time ; not for the weal or woe of this individual accused, but for 


aught I know for the good or ill of generations yet unborn. I would | 


not therefore, if I could, obscure a single ray of the pure, bright, 
light of truth and reason in which that question should be viewed. 








I would not, if I could, by any undue influence canse the balance 
which should here be poised by the tirm, steady hand of rigid and 


| impartial justice to change “ but in the estimation of a hair.” 


I know not whether the inexorable pen of history will note th« 
transactions of this hour, but if it should, I trust the record will ly 
in characters imperishable as the rock-ribbed hills that the Amer- 
ican Senate, unbiased by personal or party considerations, unintlu 
enced by private sympathies or popular prejudice, had the sterling 
virtue to administer the law. In this sentiment Iam sure I meet with 
a cordial response inthe bosom of the very distinguished counsel who 
is to follow me, whose own contribution to the juridical literature 
of our country—and he will pardon the impulse which inspires the 
utterance—and whose manly, fearless, unbought vindication of the 


| majesty of that same law have achieved for him a memorial in the 


affectionate veneration of his country more priceless than sculptured 
marble and, I trust, more enduring than monumental brass. 

Mr. THURMAN. I should like to know whether the counsel who 
is next to speak would prefer a recess to be taken now or at the usual 
hour of two o’clock. 

Mr. BLACK. I prefer to go on, I think, now. 

The PRESIDENT pro tempore. The Senate will now hear the coun 
sel for the accused close the argument. Senators, please give atten- 
tion. 

Mr. BLACK. Mr. President and Senators I feel the whole weight 
of the responsibility cast upon me by being required to close this 
argument. Ido not mention this as an excuse for the imperfections 
of the argument you are about to hear, but only to ask that if I in 
my embarrassment or my haste or my imprudence should happen to 
say something which I ought not to utter, you will visit the conse- 
quences upon my head. Spare my client; for he has already suffered 
enough for the sins of other people. 

Like my friend who has just concluded, I feel absolutely sure that 
every member of this great tribunal desires to decide this cause as it 
ought to be. It is a supreme necessity that the law should always 
be followed by those who have its administration in their hands. 
This is particularly true of the fundamental law ; and if there be any 
part of the Constitution itself which is more important than another, 
it is that portion which marks the dividing line between the powers, 
or what our friends call the prerogatives, of the Government on one 
hand and the rights of individual citizens upon the other. 

You know all this as well as Ido. I need not say it. If it were 
otherwise; if you were indifferent whether you decide rightly or 
wrongly, nothing that I could say would have the effect of waking 
you up to asense of your duty and responsibilities. I shall therefore 
come directly and at once to the subject before you without preface 
or introduction. 

There are three questions which have been raised: 

First. General Belknap having relinquished his office by a resigna- 
tion which the President accepted before this proceeding against him 
began, did he thereby become a private citizen so as to exempt him 
from the impeaching power of the House and the jurisdiction of the 
Senate? 

Second. If his resignation would have that effect as a general rule, 
is his right to plead it here gone when the House shows that he re- 
signed under apprehension of impeachment and for the purpose of 
avoiding it? 

Third. C an an officer who is impeached while in office resign in the 
midst of the trial and so stop the proceedings? This is a mere specu 
lative point, not even analogous to any question which actually arises. 
It must be perfectly manifest that when we show the total and original 
want of jurisdiction over the party we prove nothing from which it fol- 
lows that the same party could by his voluntary act defeat a jurisdic- 
tion which has already attached and to which he has submitted him- 
self. There being no fact in the case upon which this question can be 
raised, it would be improper for you to determine and wrong for me 
to discuss it. If any one interrogates you upon it in your judicial 
capacity, your answer will be, or it ought to be, what Sir Edward 
Coke gave to the king when he assembled the twelve judges and «k 
manded to know the determination théy would make in a certain 
case where the Crown had an interest. Eleven of the judges an- 
swered, “ We will of course decide as your majesty shall be graciously 
pleased to desire;” bat the great chief justice stood up and said, 
“When the case arises in the ordinary course of procedure and is de- 
bated before me, I shall then endeavor to do what it may seem fit and 
proper for a judge to do. Further than that I decline to pledge my 
self.” Coke was honored as you will not be honored, by being «i 
posed from his office, by being compelled to pay a tine of £10,000, 
and persecuted generally during the whole of that reign. 

This last question, therefore, I shall not trouble you or myself by 
discussing. The second needs very little attention. The strain of 
the case is upon the first, namely, whether a man who has resigned 
his office is to be still accounted a public officer for all the purposes of 
an impeachment against him by the House and before the Senate. 
On that subject, of course, we have the negative; and I will try to 
maintain it if I am able to do so, 

It is not necessary that I should repeat the arguments which you 
have already heard from my colleague; it would be a waste of youl 
time. I suppose I ought toanswer the arguments of the managers; and 
yet there are some things said by them which I cannot reply to. The 
honorable manager who spoke last on Saturday made the most elabo- 
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rate and carefully prepared oration that it has ever been my good | It appears from the citation itself that the general opinion of 1 
Of course it excited my admiration, as it did yours; | House as expressed by other members was that the power of im 


fortane to hear. 
but it was filled for the most part with the bitterest abuse of the ac- 
cused party and of other persons not here but absent and undefended. 
I cannot have any objection that that gentleman should play the part 
of Cicero in this proceeding; but I do protest that he has no right to 
make an imaginary Mark Antony out of General Belknap for the mere 
purpose of having a subject for his philippic. He not only berated 
him as guilty of everything set forth in the articles, but he goes out 
of his way and asserts that the whole country is full of public and 
notorious corruption which disgraces her in the eyes of all the world. 
Judges, members of Congress, city corporations, and railroad compa- 
nies share with one another in the general infamy, and he gives the 
scandalous hearsay that the President’s intimate friends and com- 
panions are tainted with the same base crimes. By his account, it 
will be more tolerable in the day of judgment for Sodom and Gomor- 


rah than for these cities whose wickedness he has been watching. | first mooted that the House had no power and the Senate no jurisdic- 


Like Lot, his righteous soul has been vexed from day to day by these 
iniquities. According to him, all classes of this country are welter- 
ing together in one great mass of moral putrefaction. He scoffs at 
the argument of my colleague as “ the jeers and the sophistry of the 
criminal lawyer.” If he were acriminal lawyer, which I suppose by his 
sneer that he is not—if indeed he were any lawyer at all—and goin a 
court of ordinary jarisdiction, upon pretense of discussing questions 
of law,and would attack the opposite party with unfounded abuse, and 
at the same time give everybody else a lick with the rough side of 
his tongue, he would be gently reminded that he was traveling out of 
the record, and if necessary he would be brought back to the point 
with rather a sharp turn. 

I know not what may be your rule when youare sitting here in the 
exercise of your ordinary function; but it seems to me that when this 
body resolves itself into a judicial tribunal, it ceases to be a proper 
place for that kind of oratory which “splits the ears of the ground- 
lings” and calls down the claps from the galleries. If the gentleman 
desires to show his virtue and the wickedness of other people, let him 
eo to the hustings and call his beloved constituents around him. 
There his sonorous periods and his well-poised antitheses would ex- 
cite universal admiration ; his friends shout themselves hoarse, and 
throw up their caps as if they would hang them on the horns of the 


moon. But this question of law is not to be determined by the vitu- 
peration of the managers. It may be that this is not a very good 
world. It is generally supposed that there are things in it which need 


correction; but the gentleman has no right to throw those things into 
the balance here. 
if he cannot get one according to law so much the worse for the law, 
tor he intends to have one anyhow. I think he believes in the maxim 
that it is better ninety-nine guilty men should escape than that one 
innocent man should suffer; but he seems to think that more than 
ninety-nine have escaped already, and that the turn of the innocent 
man has come. 

Itis nota part of my duty to examine in detail the authorities 
which have been cited on both sides; but I shall refer to them in a 
somewhat compendious way, merely that they may be recalled to 
your memory. 

Blount’s case has been much spoken of. Why it should be so I am 
at some loss to say, except for the purpose of showing that something 
can be said on both sides of this question. But that does not ad- 
vance us one step in the argument, since this case itself furnishes you 
with a demonstration that a great deal can be said on bothsides. My 
colleague who opened the case thought that because the judgment 
of the courts sustained both the pleas it must be regarded as a de- 
cision of the point raised by the second as well as the first. As be- 
tween the parties that is the technical effect of the record; but I 
cannot conceal from myself that the turning-point of that case was 
that Mr. Blount, being a Senator, was not a civil officer and never had 
been, and therefore it made no sort of difference whether he had re- 
signed or was still in office. 

If the mere dicta of counsel can be considered a thing of value, then 
why did not our friends on the other side take some notice of the 
opinion expressed by Luther Martin on the impeachment of Judge 
Chase? He was at that time the acknowledged head of the American 
bar, and declared it to be his unqualified judgment (which was not 
contradicted by anybody there) that a person after going out of office 
was not liable toimpeachment for anything done while he was in. Dis- 
tinguished members of this court, many of them on the most im- 
portant occasion of their lives, the impeachment of President Johnson, 
expressed that doctrine deliberately, simply, and plainly. The manag- 
ers ignore that authority, and think it amounts to very little in compari- 
son of what the counsel on the one side said in Blount’s case in face 
of a flat contradiction from the other side. They do introduce one 
dictum pronounced in another place, and they make much of it. The 
manager from Massachusetts cited John Quincy Adams, and coupled 
the citation with as lofty a eulogy as one man can make upon another. 
1, of course, do not detract from the merits of that distinguished man. 
He must have had some attractive qualities, since he was considered 
by a very large number of his countrymen fit to be set up as a candi- 
date for President against him who was then the foremost man of all 
this world. 
all men that ever lived was the least reliable upon a question of law. 
He was too fond of personal controversy to care which side he took. 


| had not afterward knocked it away. 


He may want a victim, as he does no doubt, and | 





But the public history of Mr. Adams shows that he of | 





the 
peac h 
ment applied only to persons actually in office. Mr. Adams of course 
opposed what everybody else believed to be true. Nothing indeed 
would have given him greater pleasure than to be impeached. It 
would have given him an opportunity to come over here and lay 
about him right and left. His organ of combativeness was always 
in a state of chronic inflammation. He enjoyed nothing so much as 
he did the certaminis gaudia—the rapture of the strife. That was 
the strongest passion of his nature. He tried to provoke a motion for 
his own expulsion from the House, and that failing, he presented a 
petition from some outside enemy to expel himself. 

Another authority from the House of Representatives is cited by 
one of my colleagues. But I confess I do not claim much by it. The 
honorable manager who argues questions of jurisdiction in the form 
of philippies against the accused, declared when this question was 
tion. We would regard that decision as very important if it had not 
been reversed by the same high authority that made it. 

It would be a great prop to our argument if he who put it under us 
But he had a right to change 
his opinion. No man is bound to live and die by the notion he may 
take when a question like this is first presented to his mind, and no one 
here or anywhere has a right to say that the change was not a con- 
scientious one, or that he professes any opinions now which he does 
not honestly and sincerely entertain. It is true that the change oc 
curred under circumstances of excitement and political terrorism not 
very conducive to the formation of asound judgment. He was sur 
rounded by a conflagration of anger and animosity. Paley was right 
when he said that he must be either more or less than a man who re- 
fuses to kindle in the general blaze. It is some hotior to that gentle- 
man that he was the last one to take fire, though when he did begin 
to burn he proved to be rather more combustible than any of the rest. 
[Laughter and applause in the galleries. ] 

Mr. DAVIS. I call attention to the disorder in the galleries. 

The PRESIDENT pro tempore. The Chair will formally remind the 
occupants of the galleries that applause, either for or against, is out 
of order. He trusts that due deference will be paid to the Senate; 
otherwise, the Chair will be compelled to vacate the galleries. 

Mr. BLACK. We usually expect to find something on subjects of 
this kind in the Federalist, showing what was in the minds of those 
who urged the adoption of the Constitution upon the States and the 
people ; and we do find a little there, not very much. Hamilton says 
in one of his papers that this power of impeachment gives an “ awful 
discretion” to the Senate, and calls the power in the House of Repre- 
sentatives “a national inquest upon the public men of the country ;” 
from which the inference is a perfectly fair one that he did not think 
the House of Representatives could throw its drag-net over the whole 
country and draw in every man, whether he was a public ofticer or a 
private citizen, provided he had once held an office. There is no way 
that I can conceive of in which they can make out that Hamilton was 
wrong about that or that his remarks cover a case like this except in 
the way taken by the chairman of the managers when he laid down 
the broad doctrine that once an officer always an officer. But that 
cannot be possibly true. When the gentleman [Mr. Lorp] crossed 
the bar and told me, with a severe countenance, that I was still a 
public officer, it did not alarm me in the least, because I had a perfect 
inward consciousness that I was not and had not been for fifteen 
years inthe public service. I was and Lam a private citizen, clothed 
with all the immunities and privileges of a private citizen; and, what 
is more, I can assure the gentleman that there is a fair prospect that 
I shall, if I live, continue to enjoy that inestimable blessing for a good 
while to come. 

The debates in the convention have been carefully eviscerated vy 
my two colleagues, and it would be gilding refined gold for me to go 
over the argument which they have made. Suffice it to say that ther 
is not in the whole of them a single trace to be found of any such 
notion as that which is now urged by the managers. 

There is no contemporaneous exposition of the Constitution which 
favors their view. Thedebates in the State conventions which adopted 
the Constitution I would have thought might contain something 
upon this subject. Perhaps they have not been very fully examined. 
But there is one remark made by Governor Johnstone, of North Cat 
olina, a man whose blood and judgment were so well commingled 
that his opinion deserves great attention ; a simple statement of his 
own views on this subject that is most impressive and most direct. 
Among all the old writers on this subject nothing is clearer, more 
impressive, or more direct than what he says; and here it is: 

I never thought that impeachments extended to any but officers of the United 


States. When you look at the jadgment to be gi on impeachments, you wil 
that the punishment goes no further than to remove and disqualify civil officers of 
the United States who shall, on impeachment, be convicted of high misdemeanor 
Removal! from office is the punishment, to which is added future disqualificat 
How could a man be removed from oflice who had no office!—Fourth volume El 


liot’s Debates, page 35 

Three distinguished jurists of this country have written elaborate 
books on the Constitution: Rawle, Sergeant, and Story. Sergeant 
says absolutely nothing about this question; it does not seem ever to 
have been raised in his mind. Rawle says what is the san 
ing. In describing who are subject 
who have 


as notl 


to impeachment he says it applies 


to officers or those been in office. Lf he had said it applies 
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to officers and all those who have held oflice heretofore it would have 
been something in their favor; but the grammatical construction of 
the sentence shows that he intended to be as indetinite as possible. 
But Story is outspoken and plain; you cannot doubt what he says. 
It applies, in his judgment, only to persons in the actual possession 
of offices. 

We have, then, to support our view all the jurists, statesmen, and 
text-writers, except the counsel on one side of the Blount case and 
John Quincy Adams, whose spirit of universal contradiction drove 
him to the other side. Such also has been the uniform practice. We 
have had several great political revolutions in this country, when the 
party previously occupying the seats of power have been driven out 


WILLIAM W. 


with the wrath of their victorious enemies burning after them. As | 


they came in they were not sparing of their charges. ‘Treason, cor- 
ruption, and other crimes and misdemeanors were freely asserted. 
Yet it does not appear to have ever entered into the head of any one 
that the party coming in could subject their displaced opponents to 
the power of impeachment. It is impossible to account for this with- 
out supposing a universal opinion that no such power existed. 

That is not all. There have been a great many particular cases in 
which it was thought desirable to remove judges, who could be re- 
moved in no other way. 
House of Representatives for that purpose ; 


was dropped. 


Most of the States have provisions in their constitutions either ex- | 


actly like that in the Constitution of the United States or so nearly 
resembling it that a construction of one is a construction of the other; 
and this is notably true of Pennsylvania and New York. 

In the former State, while instances have been numerous in which 
impeachments wete threatened or investigations begun with intent 


to Impeat h, a resignation of the obnoxious officer always stopped the | 


proceeding. I think I know that this practice was founded in a be- 
lief universal among judges, lawyers, legislators, and every class of 
public men, that the.power did not belong to any branch of the Goy- 
ernment after the party accused went out of office. In New York the 
power was not only never claimed, but it was expressly and most em- 
phatically disclaimed on several memorable occasions. It was adimit- 
ted not to exist in Barnard’s case, in Cardozo’s, and in Fuller's, and it 
was practically acted upon. I do not say that those decisions are 
binding in any sense which compels you to follow them. If you think 
that they were wrong, that they were not according to the constitu- 
tion of that State, or agreeable to the Coustitution of the United 
States, it would be pert etly proper for you to say so and act accord- 
ing to your own convictions, treating this as a case of the first im- 
pression; but when you consider all the circumstances attending 
them, the character of the committee and of the House of Represent- 
atives, which declared that to be the law, those decisions are enti- 
tiled to great weight and respect ; and how they can be totally dis- 
regarded is what | do not understand, unless you can find some rea- 
son for doing it, which to me is, at present, incomprehensible. 

I believe that what I have said of New York and Pennsylvania 
is true of every State in this Union where they have constitutions 
which upon this point are like that of the United States, and that in 
no one of them has there ever been an attempt to make any private 
individual, or any one who has become a private individual by a res- 
ignation, amenable to the jurisdiction of the senate or subject to the 
power of the house by way of impeachment. 

Some of the States—as, for instance, New Jersey—have changed 
their constitutions and put a provision in which authorizes the im- 
peachment of ofticers for a limited time after they have retired. 
That shows that when the amendment was added it was believed 
that the power could not exist without an express and special grant. 

Mr. THURMAN. I move that the Senate sitting in the trial of 
this case take a recess for twenty minutes. 

The motion was agreed to; and (at one o’clock and fifty-four min- 
utes p.m.) the Senate sitting for the trial of the impeachment took a 
recess for twenty minutes. 

The PRESIDENT pro tempore resumed the chair at two o’clock and 
fifteen minutes p. m. 

Mr. BLACK. Mr. President and Senators, as might be expected, 
there are no judicial authorities to cite upon this subject. The ques- 
tion that you are now considering could not arise directly in the 
courts, and I believe it has never been collaterally drawn in question. 
The military cases have no application, inasmuch as the Constitution 
authorizes a trial by court-martial in all cases arising in the land or 
naval forces. It was therefore perfectly competent, under the Con- 
stitution, for Congress to declare as it did that all officers might be 
tried by court-martial within two years after their resignation. Re- 
member that the jurisdiction of courts-martial depends upon the 
nature of the cases, and not, like the power of impeachment, on the 
status of the party accused. 

The British precedents have less authority and less pertinence to 
this subject than anything that has been cited in the course of the 
debate. We acknowledge that the power of Parliament in that 
country is unlimited, and for that very reason there is no resemblance, 
except in the name of the thing, between impeachment here and im- 
peachment there. The great purpose and object of our Constitution 
was to protect our people against the power that had been so much 
abused inEngland. ‘The omnipotence of Parliameut reached to eve ry 


Investigations have been commenced in the | after he has resigned his office of Secretary of War, can be made amen- 
and whenever a judge, | 


pending the investigation, has resigned his oflice, the prosecution | 
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subject of the realm, to everybody except the supreme executive 
magistrate, and a power kindred to it, though not called by the same 
name, was actually exerted in one case upon the King himself. It 
might take for its victim a peer or a commoner, a prince or a peasant, 
a priest or a layman, freeholder, cocman or locman, merchant, 
mechanic, or sailor, and try him for any offense. It is true that they 
did not often trouble themselves with the trial of any except political 
offenders, but they were not restricted by any law to that class of 
cases. Nor were they limited in their judgments. They could hang 
and quarter aman whom they had convicted, behead him, set him in 


| the pillory, brand him, maim him, imprison him for life, fine him to 
| the whole extent of his estate. 


Out of this boundless ocean of power our ancestors took the smallest 
possible quantum and with many misgivings, and after imposing care 
ful restrictions upon its exercise, they lodged it here in default of some 
better place to put it. Would you sound the limitless depths of the 
sea and measure all its vast circumference to ascertain the dimensions 
of the drop which you hold in the hollow of your hand? If you ean 


| do that with respect tothe persons who are subject to the power, then 


you must also do it, or, at least, you may as well do it with regard to 
the sort of judgment that you will pronounce. If General Belknap, 
able to it because Bacon was convicted after he surrendered the vreat 
seal, then you may put him to death becanse Stafford was hanged and 
quartered, or you may set him on the pillory because that was the pun 

ishment inflicted on Floyd. 

When I heard these cases thus carefully collated, and cited, and 
laid before you, I could hardly make up my mind what it was that 
the gentlemen would be at. Of course I dare not call their produc 
tion of them an absurdity, when I recollect who it is thinks them 
very sensible and proper; but I may say this, at least, that I cannot 
understand the logical make-up of the mind which undertakes to 
measure the limitations of one thing by laying down beside it an- 
other thing which confessedly has no limitation at all. 

But you may say what you please about the authorities; you may 
give what weight you like to the dicta of counsel at one time or an 
other; you may adhere or not adhere to the doctrines which you 
yourselves, or some of you, have propounded before ; you may give a 
great deal of weight, which I do not give, to British precedents and 
military cases, and the practice of the States. You may infer noth 
ing from the uniform practice. You may turn your thoughts away 
from all constructions. But you cannot disregard the Constitution 
itself, which speaks in language too plain to be perverted by inge- 
nuity or obscured by sophistry. That great instrument demands 
not only the implicit submission of our minds to its supreme authority 
but it claims our profoundest respect as the work of the greatest and 
best men of theirown age or any other. This part of it was not made 
to promote the interests of a dominant faction or to gratify the pas 
sion of an hour; not an amendment proposed in malevolence and 
carried through the forms of adoption by force or fraud; but one of 
those free institutions meant in good faith by just and true men to 
serve the high objects recited in the preamble. It deserves the eulo- 
gium which Bacon pronounced on the laws of Henry the Seventh: 

Deep, not vulgar; not made upon the spur of a particular occasion for the pres 
ent, but out of providence for the future, tomake the estate of the people more and 
more happy, after the manner of the legislators in ancient and heroical times. 

When you approach this part of the subject, you are compelled to 
look up with an awful reverence, akin to that which Moses felt when 
he came up to receive the law out of the burning bush: “ Put off thy 
shoes from off thy feet; for the place whereon thou standest is holy 
ground.” Absolute and implicit obedience to this instrument consti- 
tutes the highest obligation of every public man. It is the true test 
of all patriotism; for the country says to every citizen what the 
founder of Christianity said to his disciples, “If ye love me, keep my 
commandments.” 

But before I call your attention to the words of the Constitution, 
let me speak about the second proposition of our adversaries, this be- 
ing, as 1 think, the proper place to notice it. 

Their second replication concedes for the purposes of the argument 
the general principle that a person out of office can not be impeached. 
But they insist that if he went out by a voluntary resignation with in- 
tent to avoid a threatened impeachment his liability is not changed. 
In other words, the legal effect of his resignation depends, not on 
the fact itself, but on the motive which led to it. They do not aver 
that he fraudulently evaded the jurisdiction or that he and the Pres- 
ident formed an unlawful conspiracy, the one to resign and the other 
to accept the resignation, but without impugning the propriety of 
their acts they yet deny their validity. We maintain that a resigna- 
tion when duly accepted does proprio vigore make the officer a private 
man, changes his relations to the Government, divests him of his pub 
lic authority, releases him from his public duties, and remits him com- 
pletely to his original status so that he cannot be afterward called a 
public officer any more than if he had never been commissioned at 
all. And this effect must be given to the resignation, no matter at 
what time it took place or what reason induced it. Our simple propo- 
sition is that every legal act must be allowed to have its legal etiect, 
that is to say, be followed by its proper consequences; and you can- 
not defeat its operation by showing that the motive in the mind of 
the party was reprehensible. The law judges all acts by what it sees 
and decides upon them according to their true character. If they are 
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legal in themselves you cannot go behind them to defeat their effect 
] howing the motive, for mere motives are not within the cogni- 

ince of humantribunals. This isso plain and so universally acknow!l- 
edged that I need not dilate upon it. 

<everal illustrations have been given of this which our friends 
and the managers do not seem to like. A sheriff has in his hands a 
warrant which directs him, if the defendant be found in his baili- 
wick, to take his body. He tinds himon the other side of the county 
line, where he cannot touch a hair of him without becoming a tres- 
Does it make any difference in that case whether the party 


passer. 


iled across the line for the purpose of avoiding the arrest or whether | 


he happened to be there by mere accident ? 

rhe jurisdiction of the Federal courts and of the State courts often 
depends upon the civic relation existing between the parties. It has 
happened many times that parties who desire to give the Federal 
courts jurisdiction or to take away the jurisdiction from a State 
court have changed their residence for that very purpose. So, also, 
it has happened that a man living in the same State with the other 


party, and who, therefore, cannot bring a suit in the Federal court, | 


but must submit to the jurisdiction of the State court, assigns or sells 
his claim to a resident of another State for the sole object of having 
it tried inthe Federal court. It has in all those cases been held that 
ijt does not make the slightest difference whether these things were 
done or not for the purpose and with the intent of changing the juris- 
diction. 

We admit, and the facts set forth in the pleadings show, that at 


the Committee on War Expenditures gave notice, either directly to 
General Belknap or mediately to him through his counsel, that if he 
did not retire from office before twelve o’clock on that day, he would 
at that hour be impeached. Itis also true that to avoid the impeach- 
ment which was thus threatened against him, he gave in his resigna- 
tion and at ten o’clock and thirty minutes the President accepted it. 
By twelve o’clock, and before the House met. the accused was not 
only out of office but another person was at the head of the War De- 
partment performing the duties of Secretary. This was no compact, 
we admit, with the chairman of that committee. Mr. CLYMER had 
no right to speak for the House, but General Belknap knew very 
well that he was a leading member of the House and that whatever 
he proposed to do was very likely to be accomplished. It was in the 
apprehension inspired by this warning that General Belknap acted 
when he resigned. There is the “head and front of his offending.” 
It can hardly be necessary to say that Mr. CLYMER’s conduct was 
free from blame. He was at once faithful to the public and just to 
the accused. 

Since the managers do not like the illustration given by my col- 
league, let me furnish another which perhaps is simpler still. 

One man claims that another owes him a debt, and he threatens at 
nine o’clock in the morning that if the debt be not paid before twelve 
he will bring a suit against him. The alleged debtor says he does 
not owe this debt, he has a good defense, but he will do anything 
rather than go through a trial which will destroy his commercial 
credit and perhaps bring scandal upon his family. Therefore at 
eleven o’clock he pays the debt and takes a receipt for it. Shall this 
creditor nevertheless maintain his action on the ground that the pay- 
ment was a mere evasion of the threatened suit ? 

Take another case which is more precisely analogous to this. Itis 
a rule of war in all civilized countries that when a fortified place is 
taken by storm the persons who compose the garrison may be slaugh- 
tered; but if the place is surrendered without effusion of blood then 
the right to massacre them does not exist. Suppose General Belknap 
to have been the commander of a fort and the chairman of the Com- 
mittee on War Expenditures the general of certain mad battalions 
ready to attack him. General CLYMER, marching upon him with “so- 
norous metal blowing martial sounds,” calls him to a parley and says, 
“IT have found a weak place in that part of your wall where your 
family is lodged, and unless you surrender before twelve o’clock the 
general camp, pioneers and all, will be pouring through the breach. 
I will put to the edge of the sword your wives, your babes, and all 
unfortunate souls that trace you in their line. No boasting, like a 
fool; Vl do it.’ Whereupon General Belknap says, ‘Rather than 
have the women butchered and the brains of the children knocked 
out, I will surrender ;” and accordingly, at ten and a half o’clock, he 
throws open his gates. But the bloody general says, “This is a fraud; 
he surrendered to avoid the calamity that he was threatened with. 
rhe uxorious villain has pulled down his flag to save his wife from 
the brutality of the soldiers. Iwill not accept any such resignation. 
His case stands as if he had resisted to the last and he shall be as- 
saulted anyhow. Let the storming party move up to the work.” 

That would be the chairman of the War Expenditures; but if my 
distinguished friend, the chairman of the managers, were at the head 
of the besieging forces, he would raise a fiction of law. He would 
refuse to count fractions of a day, and justify the destruction of the 
garrison on the ground that the surrender took place the night after 
and the assault the night before. As to their fractional theory, we 
object to having the constitutional rights of a citizen impaled upon 
a pin’s point like that, even if they could show it to be good. 

Courts, where it is necessary for the purposes of public or individ- 
ual justice, will sometimes assume that to be true which they know 
to be false or which is just as likely to be false as true; but it is an 
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axiomatic principle that this can only be done when it is necessary to 
save some valuable right, and never can be so applied as to tak Way 
an immunity, a privilege, or an estate which was vested in him before 
the act took place upon which the fiction is raised. Besides that, the 


criminal law of the country never 
at all. 

We must then fall back on the one question whether an officer who 
has resigned is subject to the power of impeachment, or whether he 
is to be regarded as a private citizen after he goes out and therefore 
amenable only to the courts. 

The words are, “the President, Vice-President, and all civil offi- 
cers.” Whoisthe President? Ifthat means an Ex-President, « person 
who has once held the oftice of President In term yas expired 
or who has resigned, then the same be g 


any case allows of any fictions 


it whosc 


terpretation must b¢ given to 
the other words, and the words “the Vice-President and all civil offi 
cers” may include all persons who hav held office at any pe nl of 
their lives. When we speak about President do we ever refer to 


any body except the incumbent of that oftice ?) A half-grown boy reads 
in a newspaper that the President occupies the White House; if he 
would understand from that that all Ex-Presidents are in it together 
he would be considered a very unpromising lad. 

The managers would not assign that absurd meaning to any other 
part of the Constitution. Where it is provided that the Vice-Presi 
dent shall preside in the Senate, they know very well that nobod 
included but the actual incumbent. 


Is 
Statutes have been passed de 


lal { 
ress shall have certain privileges, 






such as franking letters and receiving an annual compensation out of 
the Treasury. Did anybody ever claim that this extended to old 
members retired from public life? Any law which declares that pub 
lic officers as a class shall be entitled to pay as privileges would be 
confined to those persons in oflice, nsible man would think 
of a constitution extending it to former oflicers. When, therefore, 
the Constitution says that all civil officers may be impeached, it is a 
violation of common sense to hold that the power may be applied to 
a late Secretary of War or other p« 
actually hold any office at all. 

The Constitution declares that when the President is impeached 
the Chief Justice shall preside. The question has been propounded 
repeatedly, and by several Senators, who would preside if an Ex 
President was impeached? I admit that that isa puzzle. The puz 
zie arises out of the absurdity of impeaching an Ex-President. Our 
friends on the other side are so hampered by their own theory that 
they are obliged simply to decline There 
and only one consistent with their logic, and that is this: That when 
an Ex-President is impeached an Ex-Chief Justice ought to preside at 
the trial. 

But then the reductio ad absurdum is furnished to their arguvent 
when they read on that the President, the Vice-President, and all 
other civil ofticers of the United States shall be removed upon convis 
tion. The single sentence uttered by Governor Johnstone in the North 
Carolina convention puts this in a light so perfectly clear, that it 
would be throwing words away to talk about it. How can a man be 
removed from office who helds no oftice? How turn him out if he is 
? The object and purpose of impeachment was removal—re 
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1 


answering. is one answer 


not in? 
moval, mind you, not for a day, not for an hour, not a removal which 
might be rendered nugatory the next moment by his re-appointment 
or re-election, but a permanent removal. You find an officer misbe- 
having himself, and you get hold of him while he is still in the pos 
session of power. When you get your grasp upon him you burl him 
down, and give him such a pernicious fill that he can never rise again. 
Removal is not only the object of impeachment, but it is the sole 
object. Removal and disqualification are so associated together that 
they cannot be separated. You cannot pronounce a judgment of re- 
moval without disqualifying ; and you cannot pronounce a judgment 
of disqualification without removal, because the judgment which the 
Constitution requires you to pronounce is a judgment of removal and 
disqualification—not removal or disqualification; and this is made 
perfectly manifest to my mind from the experience we have had in 
Pennsylvania. It was thought by the convention that framed our 
constitution desirable that the Senate, upon conviction of an offender 
of this kind, should have the discretion to say that he might be re 
moved without being disqualitied; and accordingly they changed the 
provision which had previously been copied from the Constitution of 
the United States, and instead of saying what is said here, that jud 
ment shall extend to removal and disqualification, it says it shall ex- 
tend to removal, or to removal and disqualification. The 
that was to allow of a judgment of removal alone, but 
qualification alone—removal alone, or removal and disqualification. 
Now how, I should like to know, is this ¢ 
which so much depends, to be construed ? friends on the other 
side say that the Government (they mean the powers of the Gover 
ment) cannot afford to lose any safeguards. I think that it is nuch 
more important to preserve the safeguards of public liberty than th 
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settled our institutions is precisely the reverse. Wherever a doubt the offense was committed, and it provides also that the district shal] 


arises about the meaning of a particular provision, that doubt must 
be resolved in favor of public liberty, and not in favor of the power 
that is claimed under it. All its authority and jurisdiction are to be 
confined within the narrowest limits—never to be stretched by con- 
struction. 

Now, shall you, Senators, who have learned to believe in this doc- 
trine of strict construction, give it up at this time of day? Are you 
going tosurrender itnow? No; this isthe very time above all others, 
and this judicial occasion is the proper occasion to show that it is not 
a mere political dogma, put forth to flatter and cajole the people, 
but a principle and a truth, founded in conviction and sustained by 
reason. And do not forget that whatever may seem to be the bad 
luck which on some occasions has happened to that doctrine, it is in- 
extinguishable; it has a vitality which will arrest the degeneracy 
which would destroy it. 

The men who made the tenth amendment and who faithfully ad- 
ministered the Government upon the principle embodied in it, who 
at any time would have gone to their graves as freely as to their 
beds rather than to have seen it violated, are still consecrated in the 
affections of mankind. No portion of the respect which is due to 
them has ever been taken away. The colossal grandeur of Wash- 
ington’s character still attracts the admiration of the world; and 
Franklin’s quiet memory climbs to heaven; and the pure philosophy 
of Jefferson illuminates the path of the statesman; and Madison’s 
wisdom is the standard of orthodoxy, and Jackson’s name shall be 
the watch-word of the free forever. 

But suppose you do not think so; suppose you regard this as a great 
consolidated Government, where all power belongs to the Union, what 
then? Thestatutes and ordinances and constitutions and laws which 
are made by this Government must receive a construction according 
to the rules of interpretation established for other governments, 
You will give to this provision at least the kind of interpretation 
which would be conceded to it if it were an act of the British Parlia- 
ment, and for that reason the construction contended for by us is just 
as necessary, according to the common-law principles, as it is if we 
look for the rule to the Virginia and Kentucky resolutions. 

This is a penal provision. When our friends on the other side were 
ransacking the library to see what they could see in the English cases, 
it isa pity and a wonder that they did not come across something 
which would have reminded them that penal statutes are to be con- 
strued strictly. This is, according to their own account of it, a penal 
provision, and all judges in that country from which we derive our 
notions of law, all judges of every grade, apply that doctrine to such 
a statute ; not merely Coke, and Hale, and Holt, and Mansfield, but 
others of a lower grade. Jeffreys himself, when he came home red- 
handed from the bloody assizes, time-serving and blood-thirsty brute 
as he was, would not have denied that the law had that much human- 
ity. 

But there is another ground. Whenever you are considering any 
special provision of the Constitution which impinges upon some great 
general right that the Constitution was made for the purpose of pro- 
tecting, you are always to give it the narrowest construction that you 
can, 80 as to take away from the general right as little as possible. 
This does affect in that way several of the most important rights that 
were ever claimed by a people or conceded by a government. For 
instance, all men charged with a criminal offense shall be entitled to 
a trial by jury. This provision takes away the right of the party ac- 
cused to a trial by his peers and subjects him to a trial before a po- 
litical body composed, it may be, of his rivals and his enemies. If 
the Constitution im plain words says that he shall be deprived of that 
right, we cannot deny it; but we deny it because it is only by a con- 
strained interpretation that our adversaries would take the right 
away. 

It was the manifest design of those who framed our institutions to 
provide for a judiciary separate, distinct, apart from the rest of the 
Government, composed of men having certain qualifications, holding 
their office by a certain tenure, and paid in a certain way. The Con- 
stitution declares that the judicial power of the United States shall 
be vested in one Supreme Court oan such inferior courts as Congress 
shall from time to time ordain and establish. The impeachment pro- 
vision takes away from all persons who are subject to it the right of 
having their cases investigated and determined by judicial officers. It 
takes a portion of the judicial frown away from the courts where the 
other parts of the Constitution intended to put the whole. 

Again, the principle pervading our Constitution and the constitu- 
tion of every government pretending to be free is that the judicial, 
the legislative, and the executive departments shall be kept as com- 
pletely separate and distinct as it is possible tomake them. But this 
provision, as far as it goes, mingles them together and gives a part of 
the judicial power to a body whose general functions are legislative. 

The Constitution declares what Magna Charta had declared be- 
fore and what was a well-established principle of the common law, 
that no man shall be twice vexed for the same cause. Here, however, 
you try a man first and for the same offense you send him into the 
courts to be tried again. 

There is another provision in our Constitytion that every man shall 
have justice done to him at home, where he can be tried by a jury of 
his neighbors in the vicinage to which he belongs. The Constitution 
expressly declares that he shall always be tried in the district where 


| not be changed by any law passed after the offense was committed 


so as to put him within a jurisdiction which he was not subject to at 
the time the deed was done. But this article disregards that princi- 
ple entirely, and a custom-house officer in Oregon or Alaska may be 
brought here three thousand miles and tried before the Senate, where 
the expense of a trial alone would be a loss as great to him as that of 
conviction. 

All these are reasons which you cannot deny to be sound for saying 
that this provision be construed as strictly as possible and that noth- 
ing should be done under it which cannot be done strictissimi juris, 

I have finished. I have nothing more to say. I began without an 
exordium and I will end without a peroration. 

Mr. EDMUNDS. Mr. President, 1 move that the Senate be cleared 
and the doors closed. 

The motion was agreed to; and the Senate (at three o’clock and 
forty minutes p. m.) proceeded to deliberate upon the question sub- 
mitted, 

The doors being closed, 

Mr. EDMUNDS submitted the following order for consideration: 

Ordered, That the managers and respondent be excused from attending before 
the Senate sitting for the trial of impeachment until May, I*th instant. 

Mr. BURNSIDE moved to amend the order by inserting at the end 
thereof, ‘And that the Senate sitting for the trial of impeachment 
adjourn to Monday next, the 15th of May instant.” 

The amendment was agreed to. 

Mr. MORRILL, of Maine, moved to amend the order as amended 
by striking out all after the word “ordered” and in lieu thereof in. 
serting: 

That until further notice the attendance before the Senate, sitting for the trial of 
impeachment, of the managers and the respondent will not be required, 

The amendment was agreed to. 

The order, as amended, was agreed to, as follows: 

Ordered, That until further notice the attendance before the Senate, sitting for 
the —_ of the impeachment, of the managers and the respondent will not be rm 
quired, 

Mr. SHERMAN moved that when the Senate sitting for the trial of 
impeachment adjourns it be to Monday next at half past twelve 
o'clock p. m. 

Mr. BURNSIDE moved to amend the motion by striking out “‘ Mon- 
day next” and in lieu thereof inserting “Tuesday, the 16th instant.” 

The amendment was rejected. 

Mr. SARGENT moved to amend the motion by striking out ‘“ Mon- 
day” and in lieu thereof inserting “ Saturday.” 

The amendment was rejected. 

Mr. PADDOCK moved to amend the motion by striking out “ Mon- 
day ” and in lieu thereof inserting “ Friday.” 

The amendment was rejected. 

The question recurring on the motion of Mr. SHERMAN, it was agreed 
to. 

On motion by Mr. SARGENT, (at four o’clock and fifty-five min- 
utes p. m.,) the doors were re-opened. 

The PRESIDENT pro tempore announced that the Senate sitting for 
the trial of impeachment, in close session, had ordered that until fur- 
ther notice the attendance before the Senate, sitting for the trial of 
impeachment, of the managers and the respondent will not be re- 
quired; and that the Senate so sitting had further ordered that when 
the Senate sitting for the trial of impeachment adjourn it be to Mon- 
day next, at half past twelve o’clock p. m. 

On motion by Mr. SARGENT, the Senate sitting for the trial of the 
impeachment adjourned. 


MonbDAy, May 15, 1876. 


The PRESIDENT pro tempore. The hour fixed for that purpose 
having arrived, the legislative and executive business of the Senate 
will now be sampended, and the Senate will proceed to the considera- 
tion of the articles of impeachment exhibited by the House of Repre- 
sentatives against William W. Belknap, late Secretary of War. 

Mr. INGALLS. I move that the galleries be cleared and the doors 
closed. 

The motion was agreed to; there being on a division—ayes 2", 
noes 9. 

The Senate thereupon proceeded to deliberate. 

The doors having been closed, : 

The journal of proceedings of the Senate, sitting for the trial of 
William W. Belknap, of Monday, May 8, was read. 

The PRESIDENT pro tempore administered to Mr. ALCORN, who 
had not been previously sworn, the following oath, namely: “ You 
solemnly swear that in all things appertaining to the trial of the im- 
peachment of William W. Belknap, now pending, you will do impar- 
tial justice according to the Constitution and laws : So help you God.” 

Mr. ALCORN rose and stated that he had been unavoidably absent 
from the sessions of the Senate sitting for the trial of impeachment 
heretofore held, and for that reason he asked to be excused from voting 
upon the question now under consideration presented by the plead- 
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Mr. SHERMAN moved that Mr. ALcorN, for the reasons assigned 
by him, be excused from voting upon the question now before the 
Senate as presented by the pleadings. 

The motion was agreed to. 

The question before the Senate sitting for the trial of impeachment 
being whether W. W. Belknap, the respondent, is amenable to trial 
by impeachment for acts done as Secretary of War, notwithstanding 
his resignation of said office, 

After debate, 

On motion of Mr. EDMUNDS, (at three o’clock and fifteen minutes 
p.m.,) the Senate sitting for the trial of the impeachment took a recess 
for twenty minutes ; 

After which, 

Debate was resumed on the foregoing question ; 

Pending which, 

On motion of Mr. MORTON, the Senate sitting for the trial of im- 
peachment adjourned to to-morrow at twelve o’clock and thirty min- 
utes }. MM. 


TUESDAY, May 16, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, and 
the Senate proceeded to the consideration of the articles of impeach- 
ment exhibited by the House of Representatives against William W. 
Belknap, late Secretary of War. 

Mr. EDMUNDS. As we adjourned with closed doors yesterday, I 
suppose the doors w ill be closed now, as a matter.of course. 

lhe PRESIDENT pro tempore. The Sergeant-at-Arms will clear 
the galleries and close the doors. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of proceedings of the Senate, sitting yesterday for the 
trial of William W. Belknap, was read. 

Ihe question before the Senate sitting for the trial of impeach- 
ment being whether W. W. Belknap, the respondent, is amenable to 
trial by impeachment for acts done as Secretary of War, notwith- 
standing his resignation of said office, as stated in the order of pro- 
ceedings adopted on the 28th April last, 

Mr. MORTON submitted the following question for consideration : 

Is there power in Congress to impeach a person for crime commit- 
ted while in office, if such person had resigned the office and such res 
ignation had been accepted before the finding of articles of impeach- 
ment by the House ? 

Mr. MORRILL, of Vermont, submitted the following question asa 
substitute for that submitted by Mr. Morton: 

Has the Senate power to entertain jurisdiction in the pending case 
of the impeachment by the House of Representatives of William W. 
Belknap, late Secretary of War, notwithstanding the facts alleged in 
relation to his resignation ? 

Mr. ALLISON submitted the following resolution for considera- 
tion: 


Resolved, That the consultations and opinions cngevense in secret session be taken 
down by the reporters and printed in confidence for the use of Senators. 


The question submitted by Mr. Morton having been considered, 

Pending debate thereon, 

On motion of Mr. SARGENT, (at three o’clock and fifteen minutes 
p. m.,) the Senate, sitting for the trial of impeachment, took a recess 
for twenty minutes. 

After which, 

The Senate sitting for the trial of impeachment resumed the con- 
sideration of the question submitted by Mr. Morton; and, 

Pending debate, 

On motion of Mr. CRAGIN, (at five o’clock and twenty-five minutes 
p. m.,) the Senate sitting for the trial of impeachment adjourned to 
meet to-morrow at twelve o’clock and thirty minutes p. m. 


WEDNESDAY, May 17, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the | 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of the proceedings of the Senate sitting yesterday for 
the trial of William W. Belknap was read. 

Mr. WHYTE submitted the following order for consideration : 


_ Ordered, That the Senate, sitting on trial of impeachment shall proceed, at four 
o'clock p. m. this day to vote, without further debate, on the question of jurisdic 
tion raised by the pleadings in the pending case ; and each Senator shall be permit 


ted » file within two days his written opinion thereon to be printed with the pro 
ceedings. 


Mr. ALLISON moved to postpone the present and all prior orders | 
and that the Senate sitting for the trial of the impeachment proceed | 
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to the consideration of the resolution yesterday submitted by him pro- 
viding for the reporting and print ing, in contidence, of the proceedings 
had and opinions expressed in secret session. 

The motion was not agreed to. 

The question before the Senate, sitting as aforesaid, being whether 
W. W. Belknap, the respondent, is amenable to trial by impeachment 
for acts done as Secretary of War, notwithstanding his resignation of 
said office, as stated in the order of proceedings adopted on the 28th 
of April last, 

Pending debate thereon, 

On motion of Mr. ALLISON, (at two o’clock and five minutes p.m.,) 
a recess was taken for twenty minutes. 

After which, 

Pending debate under the order of the 28th April last, 

Mr. SARGENT moved (at four o’clock and fifteen minutes p.m.) 
that the Senate sitting for the trial of the impeachment adjourn to 
to-morrow at one o’clock p. m. 

Mr. DAVIS moved that the Senate sitting for the trial of the im- 
peachment adjourn; and on this motion the yeas and nays being 
taken resulted—yeas 18, nays 26; as follows: 

YEAS—Messrs. Allison, Caperton, Clayton 
thwaite, Gordon, Harvey, Kelly, McCreery 
Randolph, Whyte, and Wright—1s 

NAYS—Messrs. Bayard, Bogy, Booth, Boutwell, Bruce, Burnside 


Cockrell, Cooper, English, Gold 
Maxey, Merrimon, Norwood, Oglesby, 


Cameron of 

Pennsylvania, Cameron.of Wisconsin, Christiancy, Conkling, Conover, Cragin 

Ferry, Frelinghuysen, Hamlin, Howe, Ingalls, Jones of Nevada, Kernan, Logan 
MeMillan, Paddock, Ransom, Sargent, West, and Windom—26 

NOT VOTING—Messrs. Alcorn, Anthony, Davis, Dawes, Dennis, Dorsey, 


Eaton, Edmunds, Hamilton, Hitchcock, Jo 
ald, Mitchell, Morrill of Maine, Morrill of V 
Saulsbury, Sharon, Sherman, Spencer, Stev 
and Withers—29. 


Jones of Florida, Key, MeDon 
Morton, Patterson, Robertson, 
Thurman, Wadleigh, Wallace, 





So the motion was not agreed to. 

The question recurring on the motion of Mr. SarGEnNrT, it was agreed 
to; and the Senate sitting for the trial of the impeachment ad- 
journed to meet to-morrow at one o’clock p. m. 


THURSDAY, May 18, 1876. 


The PRESIDENT pro tempore having annonneed the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The journal of the proceedings of the Senate sitting yesterday for 
the trial of impeachment of William W. Belknap was read. 

The question pending being whether W. W. Belknap, the respond- 
ent, is amenable to trial by impeachment for acts done as Secretary of 
War, notwithstanding his resignation of said office, as stated in the 
order of proceedings adopted on the 28th of April last, 

Pending debate thereon, 

On motion of Mr. EDMUNDS, (at two o’clock and seventeen minutes 
p- m.,) a recess was taken for twenty minutes, 

After which 

Mr. WHYTE, by unanimous consent, submitted the following order 
for consideration : 

Ordered, That the Senate sitting for the trial of impeachment shall proceed at 
four o'clock p. m. on Saturday, May 20, 1876, to vote, without further debate, on 
the question of jurisdiction raised by the pleadings in the pending case; and each 
Senator shall be permitted to file within two Jays his written opinion thereon, to 
be printed with the proceedings. 

Pending debate under the order of 28th April, 

On motion by Mr. FRELINGHUYSEN, (at five o’clock and three 
minutes p. m.,) the Senate sitting for the trial of impeachment ad- 
journed. 


FRIDAY, May 19, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The journal of the proceedings of the Senate sitting yesterday for 
the trial of impeachment of William W. Belknap wag read. 

The question before the Senate, sitting as aforesaid, being whether 
W. W. Belknap, the respondent, is amenable to trial by impeacli- 
ment for acts done as Secretary of War, notwithstanding his resigna- 
tion of said office, as stated in the order of proceedings adopted on 


| the 28th of April last, 


Pending debate thereon, 
On motion of Mr. SARGENT, (at two o’clock and seven minutes p 
m.,) & recess was taken for twenty minutes, 
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After which 

Debate was resumed under the order of 28th April last, and 

Pending debate thereon, 

On motion by Mr. HAMLIN, (at four o’clock and forty minutes p. 
in.,) the Senate sitting for the trial of impeachment adjourned. 


SATURDAY, May 20, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
gvalleri were cleared, the doors closed, and the Senate proc eeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War 

Phe usual proclamation was made by the Sergeant-at-Arms. 

Phe journal of the proceedings of the Senate sitting yesterday for 
the trialof impeachment of William W. Belknap was read, 

The question before the Senate, sitting as aforesaid, being whether 
W. W. Belknap, the respondent, is amenable to trial by impeachment 
for acts done as Secretary of War, notwithstanding his resignation of 
said office, as stated in the order of proceedings adopted on the 28th 
of April last, 

Mr. SHERMAN moved to postpone the pending and all prior orders 
and proceed to the consideration of the order submitted by Mr. 
WHYTE on the I&th instant, fixing the time at which the vote on the 


question of jurisdiction in the pending case of impeachment shall be 
taken. 


After debate, 

The motion was not agreed to, 

Pending debate under the order of 28th April last, 

On motion by Mr. SARGENT, (at three o’clock and forty minutes 
yp. m.,) the Senate sitting for the trial of impeachment adjourned to 
Monday next at twelve o'clock and thirty minutes p. m. 


MonDAY, May 22, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
ic alle ries were cleare a, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

rhe usual proclamation was made by the Sergeant-at-Arms. 

Che Journal of the proceedings of the Senate sitting on Saturday 
last for the trial of impeachment of William W. Belknap was read. 

The PRESIDENT pro tempore administered the following oath to 
Mr. BARNUM, whose credentials were presented this day and who was 
admitted to his seat as a Senator from the State of Connecticut, to 
wit: 

“You solemnly swear that in all things appertaining to the trial of 
the impeachment of William W. Belknap now pending you will do 
impartial justice according to the Constitution and laws: So help you 
God.” 

The question before the Senate sitting for the trial of the impeach- 
ment being whether W. W. Belknap, the respondent, is amenable to 
trial by impeachment for acts done as Secretary of War, notwith- 
standing his resignation of said office, as stated in the order of pro- 
ceedings adopted on the 28th of April last, 

Pending debate, 

On motion by Mr. EDMUNDS, (at two o’clock and thirty minutes 
P- m.,) a recess for twenty minutes was taken. 

After which, 

Debate was resumed under the order of 28th April; and 

On motion by Mr. MCCREERY, (at four o’clock and thirty-five 
minutes p. m.,) the Senate sitting for the trial of the impeachment 
adjourned, 


TUESDAY, May 23, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of the proceedings o1 the Senate sitting yesterday for 
the trial of the impeachment of William W. Belknap was read. 

The question before the Senate sitting for the trial of the impeach- 
ment being whether W. W. Belknap, the respondent, is amenable to 
trial by impeachment for acts done as Secretary of War, notwith- 
standing his resignation of said office, as stated in the order of pro- 
ceedings adopted on the 28th of April last, 


Pending debate, 

On motion of Mr. ALLISON, (at two o’clock and three minutes p, 
m.,) a recess for twenty minutes was taken. 

After which, 

Debate was resumed under the order of 28th April. 

Mr. WRIGHT moved that the Senate sitting for the trial of the im- 
peachment adjourn until to-morrow at eleven o’clock. 

Pending which, 

Mr. INGALLS (at five o’clock and thirty-five minutes p. m.) moved 
that the Senate sitting as aforesaid do now adjourn. 

Mr. EDMUNDS called for the yeas and nays, and they were ordered; 
and being taken, resulted—yeas 22, nays 20; as follows: 

YEAS—Messrs. Allison, Barnum, Bayard, Bogy, Booth, Boutwell, Burnsid 
Conkling, Cooper, Dennis, Ferry, Goldthwaite, Gordon, Hitchcock, Ingalls, Jon 
of Nevada, Logan, McCreery, McMillan, Mitchell, Patterson, and Stevenson > 

NA YS—Messrs. Cockrell, Dawes, Edmunds, Frelinghuysen, Kelly, Kernan, K« 
Maxey, Merrimon, Morrill of Vermont, Oglesby, Paddock, Ransom, Sargent, 
Saulsbury, Thurman, Wallace, West, Windom, and Wright—20. 

NOT VOTING—Messrs. Alcorn, Anthony, Bruce, Cameron of Pennsylvania 
Cameron of Wisconsin, Caperton, Christiancy, Clayton, Conover, Cragin, Davis 
Dorsey, Eaton, Hamilton, Hamlin, Harvey, Howe, Johnston, Jones of Florida, Mx 
Donald, Morrill of Maine, Morton, Norwood, Randolph, Robertson, Sharon, She: 
man, Spencer, Wadl igh, Whyte, and Withers—31. 

So the motion was agreed to; and the Senate sitting for the trial 
of the impeachment adjourned. 


WEDNESDAY, May 24, 1876. 


The PRESIDENT pro tempore having announced the arrival of tho 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The journal of the proceedings of the Senate sitting yesterday for 
the trial of the impeachment was read. 

The question being whether W. W. Belknap, the respondent, is 
amenable to trial by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of said office, as stated in the orde1 
of proceedings adopted on the 28th of April last, 

Pending debate, 

On motion of Mr. CONKLING, (at two o’clock and three minutes 
p. m.,) a recess for twenty minutes was taken. 

After which, 

Debate was resumed under the order of 28th April; and 

On motion by Mr. FRELINGHUYSEN, (at five o’clock and twelve 
minutes p. m.,) the Senate sitting for the trial of the impeachment 
adjourned. 


THURSDAY, May 25, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Journal of the proceedings of the Senate sitting yesterday for 
the trial of the impeachment was read. 

The question being whether W. W. Belknap, the respondent, is 
amenable to trial by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of said office, as stated in the order 
of proceedings adopted on the 28th of April last. 

Pending debate, 

Mr. SHERMAN submitted the following resolution for considera- 
tion: 

Resolved, That notwithstanding the resignation of William W. Belknap prior to 
his impeachment by the House of Representatives, he is still liable to such im- 
veachment for the misdemeanors charged in the articles presented by the House of 
Representatives, and his plea of such resignation is not sufficient in law to bar the 
trial upon such articles. 

On motion of Mr. ALLISON, (at two o’clock and thirty-three min- 
utes p. m.,) a recess for twenty minutes was taken. 

After which, 

Debate was resumed under the order of 23th April; and 

After debate, 

On motion of Mr. EDMUNDS, (at four o’clock and thirty-seven 
minutes p. m.,) the Senate sitting for the trial of the impeachment 
adjourned till to-morrow at eleven o’clock a, m. 


Frimay, May 26, 1876. 
The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
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the consideration of the articles of impeaehment exhibited by the 
House of Representatives against William W. Belknap, late Secretary 
of War. 

lhe usual proclamation was made by the Sergeant-at-Arms. 

Che Journal of the proceedings of the Senate sitting yesterday for | 
the trial of the impeachment was read. 

The question being whether W. W. Belknap, the respondent, is 
amenable to trial by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of said office, as stated in the order 
of proceedings adopted on the 28th of April last. 

Pending debate, 

On motion of Mr. LOGAN, (at two o’clock and thirty minutes p. m.,) 
a recess of twenty minutes was taken. 

After which, 

Debate was resumed under the order of 28th April; and 

Mr. WHYTE submitted the following order : 





ethan 






ve 









Ordered. That the Senate sitting on the trial of impeachment shall, after consid 
eration proceed on Saturday, the 27th of May, instant, to vote upon the question | 
of jurisdiction raised by the pleadings in the pare case, which vote shall be 

; taken before the Senate shall adjourn on that day; and that each Senator shall b 





permitted to file within seven days thereafter his written opinion thereon, to be 















of War. 
The usual proclamation was made by the Sergeant-at-Arms, 
The Journal of the proceedings of the Senate sitting yesterday for 


































‘y the trial of the impeachment was read. 
Mr. INGALLS (at twelve o’clock and seven minutes p.m.) moved 
% that the Senate sitting for the trial of the impeachment adjourn. 
4 Mr. EDMUNDS called for the yeas and nays; and being taken, re- 
4 sulted—yeas 0, nays 39; as follows: 
o YEA—0 
3 NAYS—Messrs. Allison, Bogy, Boutwell, Cameron of Wisconsin, Christiancy 
2 Clayton, Cockrell, Conkling, Cooper, Cragin, Davis, Dawes, Dennis, Dorsey, Eaton, 
3 munds, Ferry, Harvey, Howe, Kelly, Kernan, Key, McCreery, Me Millan, Maxey, 
2 Morrill of Maine, Morrill of Vermont, Morton, Oglesby, Paddock, Randolph, Sar 
“ gent, Saulsbury, Sherman, Thurman, Whyte, Windom, Withers, and Wright—39. 
a) NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Bayard, Booth, Brnee, 
* Burnside, Cameron of Pennsylvania, Caperton, Conover, Frelinghuysen, Gold- 
" thwaite, Gordon, Hamilton, Hamlin, Hitchcock, Ingalls, Johnston Jones of Florida 
Jones of Nevada, Logan, McDonald, Merrimon, Mitchell, Norwoud, Patterson, Ran- 
; S« Robertson, Sharon, Spencer, Stevenson, Wadleigh, Wallace, and Wright—34. 
4 So the motion was not agreed to. 
z The question being whether W. W. Belknap, the respondent, is 
4 amenable to trial by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of said oflice, as stated in the order 
‘ of proceedings adopted on the 28th of April last, 
- Pending debate, 
‘. On motion of Mr. THURMAN, (at one o’clock and fifty minutes 
be p. m.,) a recess of twenty minutes was taken. 
E After which, 
ps Mr. THURMAN submitted the following resolution for considera- 
ee tion : 
. Resolved, That the House of Representatives and the respondent be notified that 
on the — day of ——, at twelve o'clock meridian, the Senate will deliver its judg- 





ment in open Senate on the question of jurisdiction raised by the pleadings, at 
which — the managers on the part of the House and the respondent are notified 
to attend. 

Resolved, That at the time specified in the foregoing resolution the President of 
the Senate shall pronounce the judgment of the Senate as follows: “It is ordered 
by the Senate sitting for the trial of the articles of impeachment preferred by the 
House of Representatives against William W. Belknap, late Secretary of War, 
that the demurrer of said William W. Belknap to the replication of the House of 
Representatives to the plea to the jurisdiction filed by said Belknap be, and the 
same hereby is, overruled; and, going back to the first defect, and it being the 
opinion of the Senate that said plea is insuflicient in law, and that said articles of 
impeachment are sufficient in law, it is therefore further ordered and adjudged that 
said plea be, and the same hereby is, overruled and held for naught, and said Will 
iam W. Belknap is ordered to plead or answer to the merits within —— days;” 
which judgment thus pronounced shall be entered upon the journal of the Senate 
sitting as aforesaid. 


; Pending debate under the order of the Senate of the 28th of April 
ast, 
Mr. MORTON submitted the following order for consideration : 


Ordered, That the Senate proceed on Friday next at one o'clock to vote without 
further debate upon the pending and cognate questions. 

Mr. MORTON moved to postpone thé pending and all prior orders, 
and that the Senate proceed to the consideration of the foregoing 
order, 

The motion was agreed to. 


_ EDMUNDS moved to amend the order of Mr. MORTON so as to 
read: 




















Ordered, That the Senate proceed on Monday next, after consideration, to vote 
upon the pending and cognate questions. 








TRIAL OF WILLIAM W. BELKNAP. 


| linghuysen, Goldthwait« 


7 printed w ith the proceedings in the order in which they may have been delivered. 

. On motion of Mr. SHERMAN, (at five o’clock and twenty minutes 
4 p. u.,) the Senate sitting for the trial of the impeachment adjourned. 
. SATURDAY, May 27, 1876. 

5 The PRESIDENT pro tempore having announced the arrival of the 
k hour fixed, the legislative and executive business was suspended, the 
j galleries were cleared, the doors closed, and the Senate proceeded to | 
z the consideration of the articles of impeachment exhibited by the 
3 House of Representatives against William W. Belknap, late Secretary 



















After debate, 
Mr. HOWE called for the yeas and nays, and they were ord 1 


tered 





and being taken, resulted yeas >, nays 21; as follows: 
YEAS—Messrs. Bayard, Boy, Booth, Caperton, Cockrell, ooper, Davis, Dawes 

Dennis, Edmunds, Gordon, Hamilton, Kernan McCreery, Maxey, Morrill of 

Vermont, Norwood, Oglesby Randolph, Sargent, Saulsbury, Sherman, Thurman 


Wallace, Windom, Withers 


and Wright—2s 
NAYS—Messrs. Allison 


Boutwell, Burnside, Christiancy Ferry, Fre 
Harvey, Howe, Ingalls, Jones of Florida, Jones of Ne 
vada, Kelly, Logan, McMillan, Mitchell, Morton, Patterson, Ransom, and Steven 
son—21. 


NOT VOTING-— 


Cragin 


Meevvs. Alcorn, Anthony, Barnum, Bruce, Cameron of Pennsy! 
vania, Cameron of Wisconsin, Clayton, ¢ ! Conover, Dorsey, Eaton, Hamlit 
Hitchcock, Johnston, McDonald, Merrimon, Morrill of Maine, Paddock, Robertson 


Sharon, Spencer, Wadleigh, West, and Wh 


yle—24 
So the amendment was agreed to. 
On the question of agreeing to the 

on the motion of Mr. EpMUNDs, 
Mr. PADDOCK moved t 


order of Mr. MorTON, as amended 


o amend the order by striking out all after 

the word “ordered,” and in lieu thereof inserting: 
That the Senate sitting as a court of I ent take a recess until 7.30 
o'clock, that the vote upon the question of i n be taken at eleven o'clock 
this evening, and that Senators who may desire to file opinions in the case shall be 


permitted to do so before the 10th of June next 


Mr. PADDOCK ealled for the yeas and nays, and they were ordered; 


and being taken resulted—yeas 17, nays 34; as follows: 


YEAS— Messrs. Allison, Bruce, Burnside, Edn ds, Frelinghuysen, Hamilton 
Harvey, Ingalls, Jones of Nevada,.McMillan, Max« Mitchell, Mortoyv, Ol 
Paddock, Windom, and Wright—17 

NA YS—Messrs. Bayard, Bogy, Booth, Boutwell, ¢ sperton, Christianey, Cock 
rell, Conkling, Cooper, Cragin, Davis, Dawes, Dennis, Ferry, Goldthwaite, Gordon, 
Jones of Florida, Kelly, Kernan, Key, Logan, MeCreery, Morrill of Vermont, Nor- 

| wood, Patterson, Randolph, Ransom, Sargent, Saulsbury, Sherman, Stevenson 
Thurman, Wallace, and Withers—34 

NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Cameron of Pennsylvania 
Cameron of Wisconsin, Clayton, Conover, Dors« Eaton, Har Hitchens 
Howe, Johnston, McDonald, Merrimor Morrill of Maine, Robertson, Sharon 


Spencer, Wadleigh, West, and Whyte— 


So the amendment was rejected. 

The question recurring on the order of Mr. MORTON as arnended, 

Mr. OGLESBY having proposed an amendment thereto which was 
disagreed to; and 

The order of Mr. MorTON having been further amended on the 
motion of Mr. CONKLING, 

Mr. MORTON moved to lay the order, as amended, on the table. 

Mr. MORTON called for the yeas and nays, and they were ordered ; 
and being taken, resulted—yeas 14, nays 34; 


YEAS—Meessrs. Allison 


as follows: 


Boutwell, Christiancy, Conkling, Cragin 
linghuysen, Harvey. Howe, Ingalls, Logan, McMillan. Morton, and Patterson—14 
NAYS—Messrs. Bayard, Bogy, Booth, Burnside, Caperton, Cockrell, Cooper 
Davis, Dawes, Dennis, Edmunds, Goldthwaite, Gordon, Kelly, Kernan 
McCreery, Maxey, Mitchell, Morrill of Vermont, Norwood, Oglesby, 
Randolph, Ransom, Sargent, Saulsbury, Sherman, Stevenson, Thurman 
Windom, Withers and Wright—34. 

NOT VOTING—Messrs. Alcorn, Anthony 
vania, Cameron of Wisconsin, Clayton, Conover, Dorsey, Eaton, Hamilton, Hamlin, 
Hitchcock, Johnston, Jones of Florida, Jones of Nevada, McDonald, Merrimon 
Morrill of Maine, Robertson, Sharon, Spencer, Wadleigh, West, and Whyte—2 


2. 


Ferry, Fre 


Ke 
Paddock 
Wallace 





Barnum, Bruce, Cameron of Pennsyl 


So the motion was not agreed to. 

The order of Mr. MorTON having been further amended, on motion 
by Mr. EDMUNDS, it was agreed to, as follows: 

Ordered, That the Senate proceed on Monday next, after consideration, to voto 
upon the pending question and any amendment that may be proposed thereto 

Mr. MORRILL, of Vermont, moved that when the Senate sitting 
for the trial of the impeachment adjourns it adjourn to Monday next 
at ten o’clock a. m. 

The motion was agreed to. 

On motion of Mr. OGLESBY, (at six o’clock and thirty-five minutes 
p. m.,) the Senate sitting for the trial of the impeachment adjourned. 


MonDAY, May 29, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, the 
galleries were cleared, the doors closed, and the Senate proceeded to 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap, late Secre- 
tary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The journal of the proceedings of the Senate sitting on Saturday 
for the trial of the impeachment was read. 

The question being whether W. W. Belknap, the respondent, is 
amenable to trial by impeachment for acts done as Secretary of War, 
notwithstanding his resignation of said office, as stated in the order 
of proceedings adopted on the 28th of April last, 

Pending debate, 

On motion of Mr. EDMUNDS, (at one o’clock and thirty minutes 
p- m.,) a recess of twenty minutes was taken. 

After which, 

Debate was resumed under the order of 28th April last; and 

Debate having been concluded thereunder, 


TRIAL OF 


WILLIAM W. 


BELKNAP. 


The PRESIDENT pro tempore announced that the proposition be- Mr. THURMAN called for the yeas and nays, and they were or- 


for thi ™ ute now 
mitted by Mr. MORTON on th 
Mr. MORTON havin 


Resolved, That the po 
extend to a pr " TH charge 
a ci iflicer of the Un 
1 cease 


dd 
we of Repr 


y for determination was the inquiry sub- 
16th instant. 
g modified his inquiry to read as follows— 


vendil 
i 


ver of impeachment created by the Constitution does not 
d with the commission of a high crime while he 
tedl States and acting in his official character, bat who 


sentatlives— 


Mr. MORRILL, of Vermont, moved to amend the resolution by strik- 
ul after the word “resolved,” in the first line, and in lieu 


thereot inserting: 


Ing out 


Phat the er of the respondent to the replication of the House of Repre 
t ca of the respondent be, andthe same is hereby, overruled ; and 
f the respondent to the jurisdiction of the Senate be, and the same is 
ed; and that the articles of impeachment are sufficient to show that 
ion of the case, and that the respondent answer to the 

sation contained in the articles of impeachment 


Mr. CHRISTIANCY moved to amend the amendment of Mr. Mor- 
_of Vermont, by striking out all after the words “ that,” in the 

t line thereof, and inserting: 
Ww. W 


acta done asa Secretar 


Belknap, the respondent 
y of War 


is not amenable to trial by impeachment for 
he having resigned said oflice before impeachment. 


After debate, 

Mr. WRIGHT moved to lay the resolution of Mr. MorTON on the 
table. 

Mr. CONKLING called for the yeas and nays, and they were or- 
dered ; and being taken, resulted—yeas 36, nays 30; as follows: 
Cockrell, Cooper, Davis, 


YEAS—Messrs. Bayard, Bogy, Burnside, Caperton ] 
Hamilton, Hitchcock, Kelly, Ker 


Dawes, Denn Edmunds, Goldthwaite, Gordon 
nan, Key, MeCreer McDonald, Maxey, Mitchell, Morrill of Vermont, Norwood 
Randolph, Ravaom, Robertson, Sargent, Saulsbury, Sherman, Stevenson, Thurman, 
Wadleigh, Wallace, Whyte, Withers, and Wright—36 

NA YS— Messrs. Allison, Booth, Boutwell, bruce, Cameron of Pennsylvania, Cam- 
eron of Wisconsin, Christiancy, Clayton, Conkling, Cragin, Dorsey, Eaton, Ferry 
Frelinghuysen, Hamlin, Harvey, Howe, Ingalls, Jones of Florida, Jones of Nevada, 

in, Me Millan, Morrill of Maine, Morton, Oglesby, Paddock, Patterson, Spencer 

West, and W lon 0 

NOT VOTING—Mesars, Alcorn, Anthony, Barnum, Conover, Johnston, Merri 
mon, and Sharon—7 


So the resolution was ordered to lie on the table. 

Mr. THURMAN submitted the following resolutions for considera- 
tion: 

1. Resolved, That in the opinion of the Senate William W 


ont, is 


telknap, the respond 
amenable to trial by impeachment for acts done as Secretary of War, not 
withstanding his resignation of said oflice 
Resolved, That the House of Representatives and the respondent be notified 

that on the day of —, at twelve o'clock meridian, the Senate will deliver its 
judgment in open Senate on the question of jurisdic tion raised by the pleadings at 
which time the managers on the part of the House and the respondent are notified 
to attend 

t. Resolved, That at the time specified in the foregoing resolution the President 
of the Senateshall pronounce the jadgment of the Senate as follows: * It is ordered 
by the Senate sitting for the trial of the articles of impeachment preferred by the 
liouse of Representatives against William W. Belknap, late Secretary of War, 
that the demurrer of said William W. Belknap to the replication of the House of 
Representatives to the plea to the jurisdiction filed by said Belknap be, and the 
same hereby is, overruled; and going back to the first defect, and it being the 
opinion of the Senate that said plea is insuflicient in law, and that said articles of 
impeachment are suflicient in law, it is therefore further ordered and adjudged that 
said o 1 be, and the same hereby is, overruled and held for naught, and said Will- 
iam W. Belknap is ordered to plead or answer to the merits within days ; "’ 
which judgment thus pronounced shall be entered upon the journal of the Senate 
sitting as aforesaid 


Mr. CONKLING moved to amend the first resolution by inserting 
at the end thereof “ before he was impeached.” 

The amendment was agreed to. 

Mr. CONKLING having demanded a division of the question em- 
braced in the resolutions of Mr. THURMAN and a separate vote thereon, 

On the question to agree to the first resolution as amended, 

Mr. PADDOCK further moved to amend the said resolution by strik- 
ing out all after the word “resolved” and in lieu thereof inserting: 

That William W. Belknap, late Secretary of War, having ceased to be a civil offi- 


cer of the United States by reason of his resignation before proceedings in impeach 


ment were commenced against him by the House of Representatives, the Senate 
cannot take jurisdiction in this case 


Mr. EDMUNDS called for the yeas and nays, and they were ordered; 
and being taken, resulted—yeas 29, nays 37; as follows: 


YEAS— Messrs, Allison, Booth, Boutwell, Bruce, Cameron of Wisconsin, Chris- 
tiancy, Clayton, Conkling, Cragin, Dorsey, Eaton, Ferry, Frelinghuysen, Hamlin, 
Harvey, Howe, Ingalls, Jones of Florida, Jones of Nevada, Logan, McMillan, Mor- 
rillof Maine, Morton, Oglesby, Paddock, Patterson, Spencer, West, and Windom— 
9 


NAYS—Messrs. Bayard, Bogy, 
Davis 


Kelly 


Burnside, Cameron of Pennsylvania, Caperton, 
Dawes, Dennis, Edmunds, Goldthwaite, Gordon, Hamil 
Kernan, Key, MeCreery, McDonald, Maxey, Mitchell, Mor 
Norwood, Randolph, Ransom, Robertson, Sargent, Saulsbury, Sher- 

Thurman, Wadleigh, Wallace, Whyte, Withers, and Wright—37. 


Messrs. Alcorn, Anthony, Barnum, Conover, Johuston, Merri- 


Cockrell, Cooper 
ton, Hitches | 
rillof Vermont 
man, Stevensor 


NOT VOTING 
mon, and Sharon—7 


So the amendment was rejected. 


The question recurring on the first resolution of Mr. THURMAN as 
amended, 


On the question to agree thereto as follows— 


Resolved, That in the opinion of the Senate William W. Belknap, the respond- 
ent, is amenable to trial by impeachment for acts don 


withstanding his resignation of said office before he was iimpeached— 


to be such officer before the finding of articles of impeachment by the | 


as Secre tary of War, not- | 


| dered; and being taken, resulted—yeas 37, nays 29, as follows: 
YEAS—Messrs. Bayard, Bogy, Burnside, Cameron of Pennsylvania, Caperton, 
Cockrell, Cooper, Davis, Dawes, Dennis, Edmunds, Goldthwaite, Gordon, Hamilton, 
| Hitcheock, Kelly, Kernan, Key, McCreery, McDonald, Maxey, Mitchell, Morril! of 
| Vermont, Norwood, Randolph, Ransom, Robertson, Sargent, Saulsbury, Shermar 
| Stevenson, Thurman, Wadleigh, Wallace, Whyte, Withers, and Wright—37 
| NAYS—Messrs. Allison, Booth, Boutwell, Bruce, Cameron of Wisconsin, Chris 
tiancy, Clayton, Conkling, Cragin, Dorsey, Eaton, Ferry, Frelinghuysen, Hamlin, 
Harvey, Howe, Ingalls, Jones of Florida, Jones of Nevada, Logan, McMillan, Moy 
rill of Maine, Morton, Oglesby, Paddock, Patterson, Spencer, West, and Windom— 
39 
NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Conover, Johnston, Mer 
mon, and Sharon—7. 


So the first resolution, as amended, was agreed to. 

The question recurring on the second resolution of Mr. TourMan, 

The said resolution having been amended on the motion of Mr, 
BAYARD, 

On the question to agree thereto as amended, 

Pending debate, 

Mr. HITCHCOCK (at seven o’clock and thirteen minutes p. m.) 
moved that the Senate sitting for the trial of impeachment adjourn 
to Wednesday next at twelve o’clock and thirty minutes p. m. 

Mr. HITCHCOCK called for the yeas and nays, and they were or- 
dered; and being taken, resulted—yeas 27, nays 36; as follows: 

YEAS—Measrs. Allison, Boutwell, Bruce, Cameron of Pennsylvania, Cameron 
of Wisconsin, Christiancy, Clayton, Conkling, Cragin, Dawes, Dorsey, Eator 
Ferry, Frelinghuysen, Hamlin, Harvey, Hitchcock, Howe, Ingalls, Jones of Florida 
Jones of Nevada, Logan, McMillan, Morton, Patterson, Spencer, and West—27 

NAYS—Messrs. Bayard, Bogy, Booth, Burnside, Caperton, Cockrell, Coope: 
Davis, Dennis, Edmunds, Goldthwaite, Gordon, Ke lly, Kernan, Key, MeCree: 
McDonald, Maxey, Mitchell, Morrill of Vermont, Norwood, Oglesby, Paddock, Ran 
dolph, Ransom, Robertson, Sargent, Saulsbury, Sherman, Stevenson, ‘Thurman 
Wallace, Whyte, Windom, Withers, and Wright—36. 

NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Conover, Hamilton, Joln 
ston, Merrimon, Morrill of Maine, Sharon, and Wadleigh—10. 


So the motion to adjourn was not agreed to. 

The question recurring on the second resolution of Mr. TourMay, 
as amended, 

Mr. CHRISTIANCY moved to amend the said resolution by strik- 
ing out all after the word “resolved” and in lieu thereof inserting: 

Whereas the Constitution of the United States provides that no person shall lx 
convicted on impeachment without the concurrence of two thirds of the members 
present; and whereas more than one-third of all the members of the Senate hay: 
already pronounced their conviction that they have no right or power to adjudge 
or try a citizen holding no public office or trust when impeached by the House of 
Representatives ; and whereas the respondent, W. W. Belknap, was not when im 
yeached an officer, but a private citizen of the United States, and of the State of 
co and whereas said Belknap has, since proceedings of impeachment were com 
menced against him, been indicted and now awaits trial before a judicial court 
for the same offenses charged in the articles of impeachment, which indictment is 
pursuant to a statute requiring in case of conviction (in addition to fine and im 
wisonment) an infliction of the utmost judgment which can follow impeachment 
in any case, namely, disqualification ever again to hold office: 

Resolved, That in view of the foregoing facts it is inexpedient to proceed further 
in the case. 

After debate, 

Mr. CHRISTIANCY, by unanimous consent of the Senate, with 
drew his amendment. 

The question recurring on the second resolution of Mr. THuRMAN, 
as amended, as follows— 


Resolved, That the House of Representatives and the respondent be notified that 
on Thursday, the Ist day of June, 1876, at one o'clock p. m., the Senate will deliver 
its judgment, in open Senate, on the question of jurisdiction raised by the plead 
ings, at which time the managers on the part of the House and the respondent are 
notitied to attend— 

On the question to agree thereto, 

Mr. THURMAN called for the yeas and nays, and they were ordered ; 
and being taken, resulted—yeas 45, nays 4; as follows: 

YEAS—Mdsrs. Bayard, Bogy, Bfoth, Boutwell, Burnside Caperton, Christiancy, 
Clayton, Cockrell, Cooper, Davis, Dawes, Dennis, Edmunds, Ferry, Goldthwait 
Gordon, Hamilton, Harvey, Hitchcock, Kelly, Kernan, Key, McCreery, McDonald, 
Maxey, Morrill of Vermont, Norwood, Oglesby, Paddock, Randolph, Ransom, Rob 
ertson, Sargent, Saulsbury, Sherman, Stevenson, Thurman, Wadieigh, Wallace, 
West, Whyte, Windom, Withers, and Wright—45. 

NAYS—Messrs. Faton, Hamlin, McMillan, and Morrill of Maine—4. 

NOL VOTING—Messrs. Alcorn, Allison, Anthony, Barnum, Bruce, Cameron of 
Pennsylvania, Cameron of Wisconsin, Conkling, Conover, Cragin, Dorsey, Fre 
linghuysen, Howe, Ingalls, Johnston, Jones of Florida, Jones of Nevada, Logan, 
Merrimon, Mitchell, Morton, Patterson, Sharon, and Spencer—24. 


So the second resolution, as amended, was agreed to. 

The question recurring on the third resolution, 

The said resolution having been amended on the motion of Mr. 
BAYARD and on the motion of Mr. THuRMAN to read as follows: 


Resolved, That at the time specified in the foregoing resolution the President of 
the Senate shall pronounce the judgment of the Senate as follows: “It is ordered 
by the Senate sitting for the trial of the articles of impeachment preferred by the 
House of Representatives against William W. Belknap, late Secretary of War 
that the demurrer of said William W. Belknap to the replication of the House of 
Representatives to the plea to the jurisdiction filed by said Belknap be, and the 
same hereby is, overruled ; and, it being the opinion of the Senate that said plea is 
insufficient in law and that said articles of impeachment are sufficient in law, it 
is therefore further ordered and adjudged that said plea be, and the same hereby 
is, overruled and held for naught; which judgment thus pronounced shall be en 
tered upon the journal of the Senate sitting as aforesaid. 


On the question to agree thereto Mr. THURMAN called for the yeas 

and nays, and they were ordered; and being taken, resulted—yeas 
| 35, nays 22; as follows: 

YEAS—Messrs. Bayard, Bogy, Burnside, Cameron of Pennsylvania, Caperton, 

| Cockrell, Cooper, Davis, Dawes, Dennis, Edmunds, Goldthwaite, Gordon, Hamil- 
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ton, Kelly, Kernan, Key, MeCreery, McDonald, Maxey, Morrill of Vermont, Nor 
wood Randolph, Ransom. Robertson, Sargent Saulsbury, Sherman, Stevenson, 
7 urman, Wadleigh, Wallace, Whyte, Withers, and Wright—35 

N 4 YS—Messrs. Allison, Booth Boutwell, Cameron of Wisconsin, Christiancy, | 
Conkling, Cragin, Eaton, Ferry, Frelinghuysen, Hamlin, Harvey, Howe, Jones of 
Nevada, Logan, McMillan, Morrill of Maine, Oglesby, Paddock, Spencer, West, | 
and Windom—22. 
NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Bruce, Clayton, Conover, | 
Dorsey, Hitchcock, Ingalls. Johnaton, Jones of Florida, Merrimon, Mitchell, Mor- 
ton, Patterson, and Sharon—16. 

So the resolution, as amended, was agreed to. 

On motion by Mr. EDMUNDS, it was 

Ordered, That when the Senate sitting for the trial of impeachment adjourns it 
be to Thursday next at one o’clock p. m. 


Mr. WHYTE submitted an order, which was considered by unani- 
mous consent; and the same having been amended on the motion of 
Mr. EDMUNDS, it was agree to, as follows: 

Ordered, That each Senator be permitted to file his opinion in writing upon the 
question of jurisdiction in this case on or before the Ist day of July, 1876, to be 
printed with the proceedings in the order in which the same shall be delivered, 
and the opinions pronounced in the Senate shall be printed in the order in which 
they were 60 pronounced. 

On motion by Mr. CONKLING, (at nine o’clock and twenty-five 
minutes p. m.,) the Senate sitting for the trial of the impeachment 
adjourned. 


OPINIONS 


DELIVERED IN THE 


DELIBERATION OF THE SENATE ON THE QUESTION 
RAISED BY THE DEMURRER OF 


WM. W. BELKNAP, THE RESPONDENT, 


TO 


THE REPLICATION OF THE HOUSE OF REPRESENTATIVES TO THE 
PLEA TO THE JURISDICTION FILED BY THE RESPONDENT, VIZ: 
WHETHER SAID RESPONDENT IS LIABLE TO BE IMPEACHED 
BY THE HOUSE OF REPRESENTATIVES, AND TRIED BY 
THE SENATE ON IMPEACHMENT FOR ACTS DONE BY 
HIM AS SECRETARY OF WAR, NOTWITHSTANDING 
HIS RESIGNATION OF THAT OFFICE BEFORE 
HIS IMPEACHMENT. 


Opinion of Mr. McDonald, 
Delivered May 15, 1876. 


Mr. McDONALD. Mr. President, the question for present consid- 
eration before the Senate sitting as a court of impeachment is whether 
the respondent, William W. Belknap, is amenable to trial in this 
court for acts done as Secretary of War, notwithstanding his resigna- 
tion of said office, and, in that connection, whether the motives which 
may have influenced him to resign are material as affecting the ques- 
tion of our jurisdiction. 

The brevity of the constitutional prov‘sions relating to impeach- 
ment and the absence of any precedent'in our history add greatly 
to the difficulties which would ordinarily surround a question of so 
much importance. 

In the first article of the Constitution—the one providing for the 
organization, prescribing the jurisdiction, and defining the powers of 
Congress—the sole power of impeachment is conferred upon the 
House of Representatives, and the Senate is invested with the sole 
power to try all impeachments. The limitations upon the powers 
thus conferred, as contained in the same article, are “that judgment 
in cases of impeachment shall not extend further than removal from 
office and disqualification to hold or enjoy any office of honor, trust, 
or profit under the United States.” It will be seen that these are 
limitations upon the power to punish, and not upon the jurisdiction 
of the court to hear and determine matters that may be the subject 
of impeachment. It is also contended that a still further limitation 
is contained in section 4 of article 2 of the Constitution affecting the 


jurisdiction of this court, wherein it is provided that the “ President, 


Vice-President and all civil officers of the United States, shall be re- 
moved from office on impeachment for, and conviction of, treason, 
bribery, or other high-crimes and misdemeanors.” Inasmuch as this 
section is found in that article of the Constitution which creates the 
executive and administrative department of the Government, and is 
designed to provide a mode for the removal of such officers from 
office, if it limits in any degree the general powers of the co-ordinate | 
branch of Government in which is vested the sole power of impeach- | 
ment, such limitations could only be by implication, and could not | 





BELKNAP. 77 


SS 


be held to cripple those powers so as to defeat a jurisdiction that had 
once attached, 

At the time these meager provisions were ingrafted into the Con- 
stitution it cannot be claimed that the framers of that instrument 
supposed they were conferring an undefined and undetinable power. 
On the contrary, they must have taken it for granted that the juris- 
diction they were conferring upon the House of Representatives and 
the Senate in matters of impeachment was as clearly ascertainable 
as the jurisdiction conferred upon the Federal courts by the same 
instrument which, by article 3 of the Constitution, embraced all cases 
in law and equity arising under the Constitution and laws of the 
United States. 

At the time the Constitution was framed the jurisdiction of the 
British Parliament in matters of impeachment was as much a part of 
the constitutional law of England as was her system of civil and crim- 
inal jurisprudence. It rested upon the same immemorial usage as 
the common law, and might properly be termed a part of it. It per- 
formed a similar office in respect to political offenders in the judicial 
system of Great Britain that courts of equity did in matters of con- 
science. Courts of equity grew out of the necessity created by the 
unbending rules and practice of the courts of common law. Equity 
is defined by one of the eminent jurists of Great Britain to be “ the 
correction of that wherein the law by reason of its universality was 
defective.” A class of offenders whose close relation to the affairs of 
state as ministers of the Crown or whose personal power and influence 
made it difficult if not impossible to deal with them in ordinary courts 
of the common law, made it necessary to clothe some more powerful 
tribunal with authority to try them, and in such cases the House of 
Commons in the name of the whole people arraigned them at the bar 
of the House of Lords as the highest court of judicature in the realm, 
and this was called impeachment. The usual grounds of accusation 
were alleged misdemeanors committed by persons employed by the 
Crown, either at home or in its foreign service, maladministration of 


justice and extrajudicial conduct by judges of the realm, treason and 


treasonable practices not specifically named in the statute. These, 
as will be seen by consulting Hartsell’s Precedents of Proceedings in 
Parliament, were usually classed under the heads of treason, bribery, 
and high crimes and misdemeanors. 

In early times the power to impeach did not seem to be limited to 
official crimes, or crimes committed by persons holding official sta- 
tions, but was invoked against such offenders as the House of Com- 
mons deemed proper subjects, and for causes the House of Lords were 
willing to entertain. Butin such examination as I have been able to 
make I have seen no case that received the sanction of both Houses 
in impeachments against commoners which did not grow out of mal- 
conduct in office, or was not for some political offense, such as treason 
or the like. As for the peers of the realm they could only be pro- 
ceeded against for treason, or misprision of treason, felony, or mis- 
prisionof felony, byimpeachment. It wassometimesdoubted whether 
acommoner could be impeached for any capital offense, but the weight 
of authority is against this restriction. It is quite clear, however, 
that as early as the impeachment and trial of Warren Hastings, com- 
moners were only impeachable for official crimes or political offenses 
of such magnitude as to take them out of the case of ordinary offend- 
ers. Thus stood the law of impeachment at the time the Federal 
Constitution was framed ; and it must therefore be held that this was 
the power conferred upon the Senate and House of Representatives, 
to be exercised by each respectively in a manner provided in the sec- 
tions of the Constitution which I have substantially quoted, limited 
and controlled by the provisions of that instrument relating to that 
subject and by the nature and character of our institutions. 

The natwe of our institttions necessarily elimtnated or rendered 
inoperative all that part of the law of impeachment which related 
to peers of England as peers of the realm, and left in force only such 
parts of the law as gave authority to impeach commoners. 

The provisions of our Constitution which limited judgment in cases 
of impeachment to removal from office and disqualitication to hold or 
enjoy any office of honor, trust, or profit under the United States, 
while it subjected the party to indictment, trial, judgment, and pun 
ishment in the courts according to law, withheld from this court the 
power exercised by the House of Lords of covering by their judg- 
ment the whole punishment attached by law to the offense, and sep- 
arated the offense into two distinct parts, vesting in the Senate as a 
court of impeachment the power to impose the political punishment 
authorized by the Constitution, leaving the party to be tried for the 
criminal violation of law by a jury. By the judgment in impeach- 
ment the offender is simply divested of his political capacity ; it 
touches neither his person nor his property. 

Impeachment, therefore, under our Constitution is that procedure 
by which persons who holding civil offices under the United States, 
including the President and Vice-President, may be brought to trial 
for the commission of treason, bribery, or other high crimes and mis- 
demeaners committed in office, and be adjudged to suffer such politi- 
cal penalties as are provided in the Constitution. And the ques- 
tion for determination at this time is whether one who while in office 
has become liable to these penalties can be proceeded against after 
he has voluntarily terminated his official existence, and when it is no 
longer in the power of this court to impose the full measure of the po- 
litical punishment which may be incident to the judgment against 
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To answer the first question we must have recourse to the sources 
of the common and parliamentary law, in English jurisprudence and 
For no impeachment trials in America, nor any constitu 
tional provisions of the States, or charters of the colonies had estaly- 
lished, before the adoption of the Constitution, a meaning of the term 


| “impeachment” peculiar to America, or in any wise different from 


} country. 


gestion, that the proceeding would abate, and therefore the accused | 


might go through the entire trial in the hope of defeating the cause 
upon its merits, and, failing in that, could at any time he saw proper 
to do so withdraw himself from the jurisdiction of this court by a 
voluntary surrender of his office. In the case under consideration, 
that voluntary surrender of official station took place on the same 
within a few hours before the House of Representatives 


nizance of but if the Senate has no power to try 


day and 
took cog this case; 
after the 
count of the voluntary act of the accused in vacating the office, it 
no difference when that vacation occurred, provided it 
antedated the finding and judgment of the court on the merits. 

But, as i have already stated, the limitations in the Constitution 
relied on are not limitations upon the jurisdiction of the court to hear 
and determine matters of impeachment, but are limitations only upon 
the judgment of the court. These can extend no further than the 
limitations prescribe; and, while it might be true that the court might 
be disinclined to go on with the cause when it was informed that no 
part ofa judgment it had power to re nder could be operative for any 
cause, yet L apprehend that so long as there was a party against whom 
the suit might be prosecuted such party could not arrest the power 
of the court to hear and determine the cause by the interposition of 
any such plea. Nor could it be claimed that, because the whole judg- 
ment which it might be in the power of the court to enter against the 
party could not in all its parts be effectual, therefore the part which 
could operate must also fail because it is only a part of what might 
have been imposed but for the act of the accused. 

Such a construction as this, with such results as it would lead to, 
ought not to be adopted unless, from the provisions of the Constitu- 
tion, no other could be given to them and at the same time carry into 
effect the intent of its framers. But there is another consideration 
that is strongly opposed to the construction that is claimed by the 
counsel for the accused, and that is the fact that judgments in im- 
peachment are excepted out of the pardoning power conferred by the 
Constitution upon the President. In England it was a mooted ques- 
tion whether a pardon under the great seal was pleadable to an im- 
peachment by the Commons in Parliament. It was conceded that the 
king might pardon after conviction, but it was claimed that he could 
not arrest tl the trial by Parliament. This 
as England was concerned, was put at rest by ex- 
press provisions in the act of settlement adopted and passed in the 
reign of William of Orange, and was one of the results of the great 
revolution, by which it was expressly provided that no such pardon 
was pleadable. The framers of our Constitution undoubtedly had 
this feature of the British constitution in view when they withheld 
from the Chief Executive all power over the proceedings and judg- 
ments of this court in matters of impeachment, and thus rendered it 
certain that official offenders liable to the penalties provided for 
ofiicial crime, so far as those penalties were political, could not es- 
cape the consequences of their official misconduct, the chief of which 
is to divest the offender of his political capacity for all time. But if 
this political incapacity can be avoided by simple resignation, then 
the safeguards provided against such a result are wholly inefficient. 

Entertaining these views, I must of necessity hold that the plea of 
the acensed to the jurisdiction of this court is not sufficient in law, 
and that the trial may proceed against him on its merits, notwith- 
standing the facts set up in his plea. It also follows from the views 
that I have already expressed that the motives which may have in- 
duced him to resign his oflice are wholly immaterial. 
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Opinion of Mr. Thurman, 
Delivered May 15, 1876. 


Mr. THURMAN. Mr. President, the Constitution provides (article 
1, section 2, paragraph 5) that the House of Representatives “shall 
have the sole power of impeachment ;” and (same article, section 3, 
paragraph 6) that “the Senate shall have the sole power to try all 
impeachments.” The terms “impeachment,” “ bill of attainder,” “ex 
post facto law,” “ reprieves,” “ pardons,” “cases in law and equity,” 
eases Of admiralty and maritime jurisdiction,” “crimes,” “ piracy,” 
“felony,” and “jury ” are all found in the Constitution; but there is 
no detinition of either of them in that instrument. Nor was any defi- 
nition necessary, for each of these terms had, when the Constitution 
was framed and adopted, a definite legal signification; and this 
known signifi n must be given to it unless the context requires it 
to be lin lor moditied. We are thus brought to the inquiries: 

First What was the legal signification of the technical term 


“impeachme n the Cons 


” whe titution was adopted ? 


Second. Is that legal signification limited or modified by anything 


5 


found in the Constitution ? 


judgment of removal could no longer be operative on ac- | 





the signification given to the term in the jurisprudence of the mother 
Indeed no case of a trial upon impeachment, in America, 
prior to the adoption of our Constitution, has been pointed out. 

Turning then to English jurisprudence we find that an impeach- 
ment is an accusation against an individual preferred by the House 
of Commons and tried by the House of Lords; that it was in exist- 
ence as early as the year 1376, and has been frequently resorted to, 
especially in the seventeenth and eighteenth centuries, for the pun- 
ishment of great offenders; that “all the king’s subjects are impeach- 
able,” whether in or out of office, but that the procedure has with 
very few, if any, exceptions been contined to cases of official malfeas- 
ance or misfeasance, or of abuse of franchises or privileges granted 
by the Crown. 

In Wooddeson’s fortieth lecture, entitled “Of Parliamentary Im- 
peachbments,” delivered a few years before the formation of our Con 
stitution, and with which, it is probable, the most of the framers of 
the Constitution were foniliar, it is said: 

It is certain that magistrates and officers inirusted with the administration of 
public affairs may abuse their delegated powers to the extensive detriment et t 
community, and at the same time in a manner net properly cognizable befo 
ordinary tribunal fhe influence of such delinquents, and the nature of 
offenses may not unsuitably engage the thority of the highest court 
dom of the sagest assembly. The Commons, therefore, as the nd inquest » 
nation, become suitors for penal justice, and they cannot consistently cithe. 
their own dignity, or with safety to the accused, sue elsewhere but to those y 
share with them in the legislature. On this policy is founded the origin of impe 
ments. 

And again: 

All the king’s subjects are impeachable in Parliament Such kinds of 
misdeed however as peculiarly injure the commonwealth Ly the abuse of high of 
trust are the most proper, and have been the most usual grounds for this ki f 
prosecution. Thus, if alord chancellor be guilty of bribery or of acting 


contrary to the duty of his office, if the jud mislead their sovereign by un 


stitutional opinions, if any other magistrate attempt to subvert the fundamental! 
laws, or introduce arbitrary power, these have been deemed cases adapted to I 
liamentary inquiry and decision. Se when a lord chancellor has been thought to 
have put the seal to an ignominious treaty, a lord admiral to neglect the safecuard 
of the sea, an embassador to betray his trust, a privy counsellor to propound or sup- 
port pernicious and dishonorable measures, or a contidential adviser of his sovi 
reign to obtain exorbitant grants or incompatible employments, these imputations 
have properly occasioned impeachments; because it is apparent how little the o 
nary tribunals are calculated to take cognizance of such offenses, or to investigat: 
and reform the general policy of the state. 

Such was the state of the English law when our Constitution was 
adopted, Impeachment was resorted to, not for the punishment of 
ordinary erimes cognizable by the ordinary criminal courts, but to 
punish official misconduct or abuses of public trust. It is true that 
some acts of official misconduct and some abuses of public trust were 
punishable in the ordinary courts; but this fact did not deprive Par- 
liament of the jurisdiction to punish them, in its discretion, by th 
process of impeachment. 

It follows that, if the usual legal signification of the term “ im- 
peachment” that obtained when the Constitution was adopted is to 
be followed, General Belknap is subject to the jurisdiction of the 
Senate upon the articles preferred against him. He is charged with 
grave misconduct and corruption while in oflice, and he cannot escape 
the jurisdiction of the House to impeach and the Senate to try by a 
resignation of his office, if the common-law definition of impeach- 
ment is to prevail. That the expiration of the official term of the 
offender, whether by resignation or otherwise, does not put an end 
to this jurisdiction is shown by several cases, and notably by those of 
Hastings and Melville. 

We are next to inquire whether the Constitution limits or modities 
the impeachment known to the common law. In some important 
particulars it does alter and modify it. 

First. In England the chief executive magistrate is not impeacha- 
ble. Under our Constitution he is. 

Second. In England all the Queen’s subjects are impeachable. In 
the United States, Blount’s case seems to hold that impeachment is 
confined to treason, bribery, or other high crimes and misdemeanors 
of civil officers, (the President and Vice-President ineluded,) leaving 
military and naval officers to be dealt with by martial law. 

Third, Peers are not under oath as judges when sitting as a court 
of impeachment. Senators are. 

Fourth. In the House of Lords a majority convicts. In the Senate 
a “concurrence of two-thirds of the members present” is necessary to 
a conviction. (Constitution, article 1, section 3, paragraph 6.) 

Fifth. The punishment to be inflicted by the House of Lords may 
extend to fine, imprisonment, corporal chastisement, loss of limb or 
even of life, according to the law of the land; for it must be secun- 
dum non ultra legem. (Selden’s Judicature, 168, 171; Jefferson’s 
Manual, 287.) But under our Constitution— 

Judgment in cases of impeachment shall not extend farther than to removal 


from office, and disqualification to hold and enjoy any office of honor, trust. or profit 
under the United States ; but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgment, and punishment, according to law. (Con- 
stitution, article 1, section 3, paragraph 7.) 

Sixth. The king’s pardon cannot be pleaded in bar of an impeach- 
ment; but after conviction and judgment he may pardon. The presi- 
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dential power to pardon does not extend to cases of impeachment at 
all; and consequently his pardon, however effectual to prevent pun- 
ishment in the ordinary courts, cannot be pleaded in bar of an im- 
peachment or relieve the convicted offender from the sentence pro- 
nounced by the Senate. 

In all these particulars, except the second, the changes made by 
the Constitution are apparent, and that suggested by the second par- 
ticular seems to be established by Blount’s case. 

But it has been earnestly contended that it makes another and 
sweeping change, namely, that it confines impeachment to cases 
where the accused is in the office which he has abused at the time of 
his impeachment, conviction, and sentence; and that, consequently, 
if at any time before sentence he resign, the jurisdiction of the Sen- 
ate is at an end and no judgment can be pronounced against him. 

A proposition that makes the jurisdiction of the Senate depend 
upon the will of the accused, that would practically annihilate the 
power of impeachment in all cases of guilt clearly provable, and 
leave it to exist in those cases only that furnish no reason for its ex- 
ercise, namely, cases in which guilt, if it exist, cannot be proved, or 
cases in which there is no guilt at all, is not to be admitted unless 
the terms of the Constitution are so explicit that it cannot reasonably 
be denied. 

The constitutional provisions cited in support of the proposition 
are the’following: 

Judgment in cases of impeachment skall not extend further than to removal 
from oftice, and disqualification to ho'd and enjoy any oflice of honor, trust, or 
profit under the United States: but the party conv icted shall nevertheless be liable 
and subject to indictment, trial, judgment and punishment, according to law. 
(Article 1, section 3, peenes 7.) ne 7 sa é 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. (Article 2, section 4.) 


It is argued that this latter section is a designation of the persons 
who are subject to impeachment, and that they are all persons in of- 
fice; and that consequently no jurisdiction in impeachment can exist 
And it is further argued in support of 
this view that both the cited provisions contemplate a judgment of 
removal from office in every case of conviction, and therefore negative 
the idea of a judgment against a person not in office. And it is fur- 
ther said that the object of impeachment is to get rid of a corrupt or 
dangerous officer, and that when his term of office expires, whether 
by resignation or otherwise, that object is accomplished and there is 
noreason left for his impeachment. 

And it is further contended that the clauses granting the power of 
impeachment ought to be strictly construed, because they are, as it is 
said, in derogation of the provisions of the fifth and sixth articles of 
amendment to the Constitution relating to criminal proceedings. 
These are, in brief, the grounds upon which the proposition in question 
is advocated, and which, it is claimed, fully sustain it. It is not pre- 
tended that any provision of the Constitution explicitly denies the 
power to impeach after the close of the offender’s official term, but 
such a denial is sought to be established by argument and inference. 

The question then arises, is the inference thus drawn a necessary 
one? forif it is not, it cannot with reason be contended that it ought 
to prevail, in view of the consequences already stated that would re- 
sult from it. The grant of power to the House to impeach and to 
the Senate to try all impeachments is clear, and cannot be frittered 
away or essentially limited by subsequent provisions supposed to be 
repugnant unless the repugnancy is manifest. (Faw vs. Marsteller, 
2 Cranch, 10.) 

I do not contend that the well-known doctrine relating to repeals 
by implication on account of repugnancy obtains in construing the 
several provisions of the Constitution ; but I do contend that all its 
provisions must, if possible, be interpreted so as to be in harmony 
with each other, and that, where it contains a grant of power in clear 
and unambiguous terms, other provisions are, if possible, to be con- 
strued so as to be consistent with sach grant. And hence, if any pro- 
vision is capable of two interpretations, one of which is consistent 
and the other inconsistent with such clear grant of power, the former 
is to be preferred. And here let me observe that this rule in nowis 
militates against the doctrine that, the Government being one of 
delegated powers, the Constitution ought to be strictly construed. 
1 agree that it ought to be strictly construed; but a strict construe- 
tion is one thing and a construction that annihilates or practically 
destroys one of its plain provisions is quite another thing. 
preserves the instrument in its integrity according to the intent of 
those who framed and those who adopted it, but the latter disregards 


that intent and performs an office of destruction and not of interpre- | 


tation, 

_ Bearing these principles in mind, let us turn to the provisions re- 
lied on by the defense and see whether they are necessarily repugnant 
to the previous general grant of power to prefer and try impeachments 
or whether they may be interpreted in harmony with that grant. 

The first of these provisions is that already quoted, to wit: 


Judgment in cases of impeachment shall not extend further than to removal from | 


oftice, and disqualification to hold and enjoy any office of honor, trust, or profit un 
der the 1 nited States : butthe party convicted shall nevertheless be liable and sub- 
ject to indictment, trial, judgment, and punishment according to law. 


The most obvious as well as the literal interpretation of this pro- 
Vision confines it to the subject of judgment. Its obvious intent 
was to deprive the Senate of the large discretionary power exercised 


The former | 











by the House of Lords in the infliction of punishment, and to leav: 
to the ordinary courts of justice th power to inflict those punish 
ments which affect the property, liberty, or life of the accused. In 
this it is a great improvement upon the impeachment of the common 
law by removing from the procedure the possibility of those abuses 
by which it had too often been tarnished and disgraced. There is not 
a word in the provision that necessarily touches any jurisdiction of 
the Senate, except its jurisdiction to punish. There is not a word 
in it that literally,or by reasonable intendment, makes removal from 
office a necessary part of the sentence. If the accused be in office, the 
judgment may be removal without disqualification, or both removal 
and disqualification. If he be out of office, there can be no effective 
sentence of removal, but there may be a judgment of disquaiification. 
The remaining clause to be considered is section 4 of article 2: 
The President, Vice-President and all civil officers of the 
removed from oftice on impeachment fot 
other high crimes and misdemeanors 


United States, shall be 
and conviction of, treason, bribery, or 


At first view it might seem that this section, like the provision just 
remarked upon, relates wholly to the judgment to be pronounced, 
and that its sole purpose is to make removal from oftice a necessary 
part of the sentence. But it seems to have been considered in Blount’s 
case that its scope is not thus restricted and that other objects were 
also intended and are accomplished by it. The Senate in that case, 
whether correctly or not it is unnecessary now to decide, seems to 
have considered the section as an enumeration of the causes for which 
an impeachment will lie, and of the persons who commit the impeach- 
able offense. 

By this interpretation impeachment is confined to the treason, brib- 
ery, or other high crimes and misdemeanors of persons in civil office. 
But there is not a word in the section that expressly or by neces- 
sary intendment prescribes the time when impeachment may be in- 
stituted. Full effect is given to it when we say that the crime must 
be committed while the person is in oflice, and that, if he remain in 
oftice at the time of his conviction, he must be removed. But, whether 
in or out of office at the time of impeachment, he is liable to a sen- 
tence of disqualification to hold office which he cannot escape by the 
expiration of his official term. The language, “The President, Vice- 
President, and all civil officers of the United States,” does not import 
that the persons holding these offices are to be impeached as officers. 
It is the person who is impeached, and all the section requires is that 
he shall have held the office when he committed the crime. The mo- 
ment he commits it he becomes liable to impeachment, and the Con- 
stitution interposes no bar in the nature of a statute of limitations, 
either by the expiration of his term of office or otherwise, to prevent 
his punishment. His official character may be gone, but the criminal 
remains, and his disqualification may be as proper after as before he 
held official position. 

This view might be illustrated by a reference to many criminal 
statutes, designed for the punishment of official misconduct, under 
which the crime must of course be committed by a person in office, 
but the indictment and punishment may be after the close of his 
official term. Some of these statutes were read in the argument of 
this cause and others will no doubt be referred to by Senators. I 
will merely cite one: Revised Statutes United States, sections 5501, 
5502, 5503, 5504. 

The interpretation I have given to the Constitution gives ful! ef- 
fect to every clause in it and makes every provision harmonize with 
every other provision. The interpretation contended for by the de- 
fense makes the clauses discordant and repugnant, and reduces the 
great and solemn remedy of impeachment, designed for the protec- 
tion of the Government and people against official crime and corrup- 
tion, to a miserable absurdity. It introduces an anomaly unknown 
to civilized man, the doctrine that it belongs to the criminal and not 
to the Government whose laws he has offended and whose trust he has 
abused to say whether he shall be punished for his crimes. 

It is vain to say that removal from office is the sole object of 
impeachment, when the Constitution itself authorizes a sentence of 
disqualification that may be as properly pronounced against the 
man who has left office as against him who clings to it. It is vain 
to say that impeachment is contrary to the spirit of the Constitu- 
tion, since it is provided for in the Corstitution itself. It is vain 
to say that it is hable to abuse, for that argument, if admitted, would 
take from government all its powers, since there is no one of them 
that is not thus liable. It is vain to say that it may be employed 
to harass and tyrannize over private men who have ceased to hold 
office, for the mode of procedure itself negatives the probability, nay, 
almost the possibility, of its being thus prostituted, to say nothing of 
the influence of public opinion that would inevitably condemn such 
an attempt. 

A distinguished English jurist has described it as “a safeguard of 
public liberty well worthy of a free country and of so noble an 
institution as a free Parliament.” (May’s Parliamentary Practice, 
chapter 23.) 

Hallam says: 


Middlesex was unanimously convicted by the Peers. His impeachment v of 
the highest moment to the Cc ) it i forever that x 
tional right which the single precedent of Lord Bacon might ha 
to establish against the ministers of the Crown. (1 Constitutional Hiswry, 372.) 
And again: 
The Commons had now been engaged for more than twenty years ina struczclo 


to restore and to fortify their own and their fellow-subjects’ liberties fhey hadob 
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like their English ancestors, regarded impeachment as 
a “safeguard of public liberty,’ and therefore provided for it in the 
Cor yeneral has been this opinion and so proper has 
impeachment been considered for the repression of official corruption, 
that nearly every State constitution ever framed in the United States 
has also provided for it. 

It follows from what I have said that in my opinion the articles of 


titution, and so 


impeachment are suflicient in law, and do not need any support from | 


the matters alleged in the subsequent pleadings of the House of Rep- 
resentatives; and that the plea to the jurisdiction of the defendant is 


insuflicient, and ought to be overruled,and an order of respondeat 
ouster be entered. 


Opinion of Mr. Wallace, 
Delivered May 15, 1876. 

Mr. WALLACE. 
Senate is: 
acts done as Secretary of War, notwithstanding his resignation of 
said office ? 

The proper solution of this question depends upon what is the true 
meaning of those provisions of the Constitution of the United States 
which vest the power of impeachment and regulate its exercise. 

hey are as follows: 


First, the House of Representatives “shall have the sole power of | 


impeachment.” The last clause of section 2, article 1. 

The Senate shall have the sole power to ti 
that purpose they 
States is tried the 
without tl 


yallimpeachments. When sitting for 
shall be on oath or affirmation 
Chief Justice shall preside; and no pe 
1 concurrence of two-thirds of the members present 

Judgment in cases of impeachment shall not extend further than to removal from 
othee, and disqualification te held and enjoy any office of honor, trust, or profit un 
der the United States: but the party convicted shall nevertheless be liable and sub 
ject to indictment, trial, judgment and punishment, according to law. 


Last two clauses of section 3, 


The President shall have power to grant reprieves and pardons for offenses 
against the United States, except in cases of impeachment. 


article 1. 


First clause of section 2, 
The President, Vice-Presi 


oved from office on impeachment for, and conviction of, treason, bribery, or other 
sand misdemeanors. 


article 2. 


hi 


hh erin 
Section 4, article 2. 


The trial of all crimes, except in cases of impeachment, shall be by jury. 


Last clause of section 2, article 3. 


The Constitution is a frame of government, it is not a penal stat- 
ute. Itisnot to be construed strictly, but it is to be so interpreted 
that the great objects contemplated in the enumerated powers given 
to the government it creates, may be attained. Each of the depart- 


ments created, all of the powers specifically granted, are rounded, | 


complete, and authoritative. No halting opinions, no half-way grant 
of power, no nerveless, weak, and impotent authority were vested by 
it in any case in which it expressly granted control to any of its de- 
partments. Whatever was necessary to the perfect use of the power 
specifically given is necessarily implied therefrom. These results nat- 
urally flow from the fact that the people created a government, inde- 
pendent and self-existing, and enumerated its powers, and it just as 
logically follows that in the vast field in which they gave it no power, 
the States and the people are the depositaries thereof. When it de- 
clares that “ the executive power shall be vested in 2 President of the 
United States,” it is implied that all things necessary to the complete 
exercise of that power was thereby granted to that office, subject only 
to the limitations of the Constitution itself. When it declares that “the 
judicial power of the United States shall be vested in one Supreme Court,” 
&c., it implied that all things necessary to the full exercise of that 
power was thereby granted to that tribunal, qualified only by the lim- 
itations of the instrument itself. As great powers of the Government 


created, they were complete within the domain of authority granted. | 


So, too, when the Constitution declares that “ the House of Represent- 
atives shall have the sole power of impeachment” and that “the Senate 
shall have the power to try all impeachments,” it implied all of the 
powers essential to the complete exercise of the authority granted, 
subject only to the limitations imposed upon that authority by the in- 
strument itself. As the words “executive power” or“ judicial power” 
have detined and distinct meaning under our system of laws and prec- 
edents, so the power of impeachment thereby given had a defined and 
distinct meaning 

Webster defines the word “to impeach” thus: “To cite before a 
tribunal for judgment of official misconduct.” This meaning is clearly 
the proper one as applied to the proceeding either in Parliament or 
here For centuries in England it was used asa means of judging and 
punishing oficial crime, and in very rare instances was it used upon 
private persons. It has never been used in this country or understood 
to apply to the trial or punishment of citizens for personal crime as 
distinguished from official misconduct. 


The first question presented by the order of the | 
Is General Belknap amenable to trial by impeachment for | 


W hen the President of the United | 
rson shall be convicted | 


dent and all civil officers of the United States, shall be | 


It was the power of “ citing | 


peachment.” If we trace this power through the early history of the 
colonies, this becomes apparent. Penn’s frame of government in 1622, 
in the reign of Charles Il, gave to us of Pennsylvania open courts, 
presentment bya grand jury, and a fair trial by a jury of twelve men, 
as hear as may be peers or equals, while at the same time it gave the 
General Assembly power “to impeach criminals fit to be there im- 
peached,” and it vested the council with power to give “ judgment 
| upon criminals impeached,” and required a two-thirds vote for their 

conviction. These are the very elements of the provisions of the 

Federal Constitution in regard to impeachment. Its first use in 

Pennsylvania was in 1706, when the house impeached James Logan, 
| secretary of the province, for his conduct in public affairs and toward 
the house and its members. 

The characteristics and proper use of this power as it existed and 
| became a partof the Federal Constitution are plainly shown by the 

language of the first constitution of the Commonwealth of Pennsyl- 
vania. It was adopted by the convention that met in July, 1776, of 
which Dr. Franklin was the president. The whole scope and purpose 
of the “ powerof impeachment” were crystallized in that instrument 
when it gave,to the house the power “to impeach State criminals” 
only, and to the president and his council the right to “sit as judges 
to hear and determine on impeachments,” while it denied them the 
power of pardon in such cases. These, coupled with the distinct dec- 
laration that “every officer of State, whether judicial or executive, shall by 
| liable to be impeached by the General Assembly either when in office or after 
his resignation or removal for maladministration,” clearly define what the 
freemen of at least one State thought this power was when the Fed- 
eral convention met. Under the constitutions of the States as they 
stood when the Federal convention met in 1787, the process had a de- 
fined and distinct meaning. In all of them in which the subject was 
named, nine in number, the house was made a grand inquest to im- 
peach, and the senate or council or the senate and the judges made a 
| tribunalto try. The offenses over which this jurisdiction was vested 
| were official misconduct, maladministration, corruption in office, or 
offenses against the constitution, or some or all of them, and the power 
of pardon after conviction was denied tothe executive. All of them 
were plainly embodied in the Federal Constitution. The provision 
limiting the judgment was copied from the words of the constitutions 
of New York, New Hampshire, and Massachusetts, and that of New 
York provided for the removal of the official when impeached and for 
filling the vacancy until he was acquitted or his successor was elected. 
In Virginia and Delaware the punishment was disability, removal, or 
other penalty, while in Pennsylvania and South Carolina no punish- 
ment was named, thus demonstrating that there were then other pun- 
ishments contemplated than mere removal. 

Assuming, then, that the “ power of impeachment ” as it then ex- 
isted was the power “ to cite before a tribunal for judgment of official 
| misconduct,” or, as we of Pennsylvania wrote it, “‘ to cite State crim- 

inals while in office or after before a tribunal for maladministration,” 
it now becomes necessary to inquire whether this authority, full, com- 
plete, and rounded as it then existed, given by the Federal Coustitu- 
tion to the House to cite and to the Senate to judge, has been limited, 
restricted, or shorn of any of its proportions by the words of the Con- 
stitution itself. 

It is manifest that the last clause of section 3 of article 1 limited 
| the power to punish and placed a barrier in the way of the infliction 
| of any other punishment by the Senate than one purely political: 

* Judgment shall not extend further than to removal from office and 
| disqualification” to hold office. It is equally manifest that these 
words, even in their most technical sense, do not limit or restrict either 
| the power to impeach or to try. As well might it be said that the 
ordinary limitation of the extent of punishment prescribed by a penal 
| statute limited the power of a grand jury to present or of the proper 
court to try an offense over which at common law it had jurisdiction. 
But it is argued that because this limitation as to the extent of the 
judgment contains both removal and disqualification, that as the Sen- 
ate cannot impose both penalties upon one who is not in office, the 
necessary inference is that we can only try officials during their term. 
If it had been intended to limit the power to impeach to so narrow a 
field or if the exercise of the then existing view of this subject was 
| to be restricted in the Federal Constitution, it is strange that such a 
limitation should be left to inference from language used in defining 
the power of punishment and should not be expressly declared ot 
| plainly implied from the terms used in vesting the power to impeach 
|orto try. If the judgment of the Senate must be both and cannot be 
| one or the other, and if these clauses of the Constitution are to be 
strictly construed, we are placed in the dilemma of finding no one 
upon whom this judgment of disqualification can operate ; for “ the 
| President, Vice-President and all civil officers, shall be removed from 
office” are the words of section 4 of article 2, and this is the only pen- 
alty named therein. 

By this latter section a specific punishment is imposed. There surely 
cannot be two punishments for the same offense in the same instru- 
ment; and hence it logically follows that disqualification cannot he 
imposed upon any of the officials named. It would be just as reason- 

| able to argue that, because section 4, article 2, declares that the Pres- 
ident shall be removed and omits to say that he shall be disqutalitied, 
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tion 3, article 1, names two punishments, we must impose both o1 
neither. These provisions of the Constitution need no such absurd 
construction. The latter clanse was a limitation of the extent of 
punishment ; the former applied the principle that no man shall be 
punished until he is proved to be guilty, and was inserted to preserve 
in his hands the power there vested by the people until a competent 
tribunal had passed upon his guilt or innecence, as well as to declare 
bis unfitness and compel his removal when convicted. ‘These clauses 
are descriptive when applied to anything else than their plain pur- 
pose, and Hoth of them leave the “ power of impeachment” precisely 






: as it stood when ingrafted on the Constitution. 

R The fourth section of article 2 isa limitation upon the power of im- 
ey peachment so far as to prohibit the removal from office betore convic- 
a tion, but it does not pretend to restrict the authority given to the 







House and Senate in any other manner. It describes those who shall 
be punished when convicted, in generalterms. “The President, Vice- 
President and all civil officers, shall be removed,” are its words, but 
the command to remove the President when convicted does not, and 
Q even by a foreed construction cannot, prohibit the impeachment, and, 
upon conviction, the disqualification, of one who had been President, for 
official crime, if the power to do so be given in other words of the in- 
strument. The words here used are not apt, no necessary implication 
arises from the whole sentence, nor does a general view of all these 
provisions require or permit us to limit the express grant of the power 
of impeachment by this section. 

We thus reach the conclusion that the words of the Constitution 
taken in their plain and ordinary meaning contain no restriction of 
or limitation upon the “ power of impeachment” as it existed at the 
formation of the Constitution and entered into the government 
thereby created as a positive and valuable authority. 

We now proceed to consider the effect that. the construction con- 
tended for by the defendant would have upon the power granted and 
the government created. 

It is apparent from what has been already said, as well as from the 
description of the leading crimes, “treason and bribery,” and of the 
officials to be punished as the highest in the state, “the President 
and Vice-President,” that the objects to be attained by the use of the 
power granted were the preservation of the integrity and purity of 
the Government from the temptations that surround those in power 
and the perpetual banishment from power of those who had betrayed 
or dishonored it. Official fidelity and official honesty were the ends 
sought. Forfeiture of official power and denial of the right to enjoy 
the marks of confidence of their fellows were the penalties which 
were meted to those crimes that in former times or in despotic gov- 
ernments were avenged by the knout, the bowstring, or the dripping 
ax of the headsman. But the defendant argues that if the corrupt 
official or the traitorous embassador do but resign his place before he 
2 is impeached, these penalties are useless and the power of disqualifi- 
cation is gone. Such an argument absolutely destroys the power of 
punishment with disqualification, for the guilty official will always 
resign to escape the consequences of his crime, and when he has re- 
signed he is beyond the arm of the law. So absurd and fatuitous a 
result demonstrates the fallacy of the argument. 

It is urged that unless this constructicn be placed upon the Con- 
stitution, impeachments may follow during his whole life any one 
who has held office and that the passions of political factions will 
use this weapon to avenge themselves upon their adversaries. It is 
always safe to trust the people. They will not approve or authorize 
an unjust or improper use of this power, and the keen sense of par- 
ties as to their approval or disapproval will be a sufficient restraint 
upon those who have power in their attempt to punish for venial 
offenses those who have lost it. If an officer has been corrupt his 
crime should follow him. If he has prostituted his high place for 
gain or betrayed his country, no statute of limitations can be or 
ought to be interposed for his protection. A rigid rule of official ac- 
countability is imperatively demanded in the public service. Proofsof 
this fact are now abundant, and our highest duty to the state de- 
mands the enforcement of every mode of compelling official fidelity. 
He who owes the Government a debt has no presumption of payment 
in hisfaver. Thestatuteof limitations does net run against the state. 
; So he who owes the Government and the people faithful and honest 

performance of the duties his trust clothes him with, should have no 

statute or construction for his protec tion. He takes the oflice with its 
; grave responsibilities, and only with his life can those responsibili- 
ties be shaken off. The close of his official term does not, and it 
ought not to shield the political criminal. The Constitution has no 
limitations for the immunity of any such offenders, but it demands 
of all its officials purity, honesty, and fidelity, and it is plain enough 
and strong enough to enforce its demandsat all times aud upon every 
class of those who enjoy its high places. 

lhe construction claimed by the defendant’s counsel, if tested by 
the action of those who made the Constitution and administered the 
Government up to 1867, would also have the effect of utterly ignor- 
ing the denial to the President of the power of pardon in cases of im- 
peachment. The first clause of section 2, article 2, expressly denies 
to the President this right, and yet for nearly eighty years the exer- 
cise of the power of removal was the exercise of the pardoning pow- 
er, and that, too, the most odious and dangerous form of that power— 
& previous pardon. Until the passage of the tenure-of-office act, the 
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WILLIAM W. BELKNAP. 


therefore he cannot be disqualified, as it is to argue that because sec- | 
. | 


construction contended for permitted the Pre 
sent of the Senate, to rggove his traitorous or corrupt officials, and 
| thus to put them bey vn jurisdiction of the Se ondone tl] 

olilenses, and ne 
tion. 
of impeachment would be subject to the whim or caprice of both 
the President and the accused. 
pardon ; 
such 
Wilson, or Dr. Franklin, who came to the Federal convention with 
the full knowledge that the constitution of their own State expressly 
negatived any such construction, and distir 
cial could be impeached after the 
impeached could not be pardoned by the Executive. 
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the latter could resign, and escape disqualification. Surely 
was not the belief of such Jared Ingersoll, James 
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From the precedents and history of the power itself, from the nee 


essary implication that follows the words which vest the power, from 
the absence of any limitation in the words of the Constitution upon 
the power to cite and to judge, and from the absurd and dangerous 
results that flow from any other construction, I reach the conclusion 
that General Belknap is amenable to trial by impeachment for acts 


done as Secretary of War, notwithstanding his resignation of said 
oflice, and therefore vote to require him to answer over. 


The view which I take of the question considered leaves the re 


maining ones immaterial, 


Opinion of Mr. Morton, 
Delivered May 15, 1276. 
Mr. MORTON. 


The constitutional provisions in regard to impeach- 


ment can be better understood by grouping them in their natural 
order. They are now separated into different articles and sections; 
but that does not affect the sense. 

First— 

The President, Vice-President and all civil officers of the United States, shall be 
removed from oflice on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors 

Second— 

The House of Representatives shall have the sole power of impeachment 

Third— 

The Senate shall have the sole power to try allimpeachments. When sitting for 
that purpose, they shall be on oath or affirmation When the P eof the 
United States is tried, the Chief Justice 1 preside ind no p ll be con 
victed without the concurrence of two-thirds of the members present 

Fourth 

Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and enjoy any oflice of honor, trust, or profit 
under the United States; but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgiwent and punishment, according to law 


The first provision declares that the President, Vice-President, and 
all civil officers of the United States shall be removed from office on 
impeachment for and conviction of treason, &c. This provision car- 
ries with it the power of impeachment for the purpose of removal 
from office. 

The declaration that the President and other civil officers of the 
United States shall be removed from office upon impeachment and 
conviction for treason, &c., by necessary implication carries with it 
the power of impeachment for that purpose. In itself it gives to 
Congress the power to initiate, try, and execute an impeachment to 
remove the oflicers named. The sole purpose for which impeach- 
ment is authorized by this provision is to remove persons from ollice, 
and it cannot be extended by inference to persons not in oflice. It 
does not say that persons may be impeached and removed from office, 
but that certain officers shall be removed by impeachment and con- 
viction for treason, &e. It mentions impeachment only as the means 
for removal from oftice. It does not speak of impeachment with re- 
moval from ofiice as an incident, but only as the means by which 
removal is to be accomplished. It will not be contended that this 
provision gives the power for impeachment for any purpose but to 
remove from office, and, if there be any power to impeach a person 
not in office, it must be sought elsewhere. 

The next provision declares— 


The House of Representatives shall have the sole power of impeachment. 


This provides simply that the House shall inaugurate and prosecute 
impeachments. It defines the oftice of the House in connection with 
an impeachment as distinguished from the Senate, 
sume to determine the causes for which, or the persons against whom, 
an impeachment may be prosecuted. 

Impeachment is a proceeding in which both Houses participate, and 
this designates the part to be performed by the House. 

To the argument that this clause not only designates the part which 
the House is to take in the proceeding by impeachment, but gives to 
the House general jurisdiction over persons and the subject-matter, 
it may be answered that the Senate determined just the other way in 
the Blount case. In that case it was held that the jurisdiction of the 
House and Senate in impeachment was absolutely limited by the 
fourth section of the third article to the President, Vice-President, and 
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civil officers of the United States, so that putting the two clauses to- 
gether they would read thus > 

rhe House of Representatives hall } e the ke 
ia dent, Vice-Pre ent, and civil 


viction, shall be remove 


power of impeachment of the 
United States, who, upon con 
| from othe 

This fourth section of the second article, which has been recognized 
as a limitation of the officers who may be impeached, speaks of them 
only as existing officers, and refers to impeachments simply as the 
method by which they may be removed. 

Phe third provision, which I have quoted, declares that the Senate 
shall have the sole power to try all impeachments. 
that purpose they shall be on oath or affirmation. When the Presi- 
dent of the United States is tried the Chief Justice of the United 
States shall preside, and no person shall be convicted without the 
concurrence of two-thirds of the members present. 

This defines the powers and the duties of the Senate in connection 
with impeachments. Asthe House has the sole power to prosecute im- 
peachments, this declares the Senate shall have the sole power to try. 
The use of the word “sole” in each provision shows that the powers 
and duties of each House are exclusive of the other, and that this 
provision simply designates the part which the Senate shall perform 
in the proceedings of impeachments and regulates its action in such 
performance, 

Ihe Senate has the power to try all impeachments which the House 
has the powel to prese nt. 

Neither the provision in regard to the House or the Senate assumes 
to define the persons or the purpose for which the one may present 
and the other may try. The provisions that the Chief Justice shall 
preside and that the concurrence of two-thirds is necessary to con- 
viet simply regulate the procedure, and have nothing to do with the 
question of jurisdiction. 

Against what persons and for what causes may the House present 
articles of impeachment? I answer against officers of the United 
States to remove them from oflice as specified in the first section 
quoted, If the jurisdiction of the House extends beyond the persons 
and the purpose specified in the preceding section, it must be derived 
from a source outside of the Constitution, which would be the com- 
mon law of England, and this would give to the House all the juris- 
diction possessed by the House of Commons. If this view be adopted, 
the preceding section gives to the House of Representatives but a 
small part of the jurisdiction it possesses, and renders that section 
wholly unnecessary, for the House would have, anyhow, like the 
House of Commons, power to remove from office by impeachment ; 
and in this connection it may be observed that the House of Com- 
mons hasin all cases of conviction on impeachment of persons in office 
made removal a part of its judgment. 

The express authority given to Congress to prosecute and try im- 
peachments in certain cases is in effect the denial of power in all 
other cases, This seems to be the universal rule applied in the con- 
struction of the Constitution. Congress only has those powers which 
are expressly conferred or which are necessary to carry out those ex- 
pressly conferred, and does not upon this subject or upon any other 
inherit powers not granted which belong to the Parliament of En- 
gland. The common law of England has been adopted to a certain 
extent by statutes both in the nation and in all the States but one or 
two. The jurisdiction of all the courts, whether of the nation or of 
the States, is determined altogether by constitutions and statutes. 
It is well established both in the nation and the States that the courts 
have no common-law criminal jurisdiction, and that there are no 
common-law crimes. Crimes are created alone by special enactment 
of national and State legislatures. In the use of terms and the con- 
struction of statutes, common-law definitions and rules are resorted 
to as guides only. The rules of evidence and methods of proceeding 
are borrowed in large part from the common law; but it may be 
stated as a principle to which there is no exception, in both the nation 
and the States, that crimes are created and exist only by statute, and 
that the jurisdiction of courts is established and defined only by con- 
stitutions or statutes. The idea that the Congress of the United 
States has jurisdiction in cases of impeachment which is not specially 
conferred by the Constitution, or that it is not necessary to the ex- 
ecution of some power or duty enjoined upon Congress by the Con- 


stitution, is at variance with every principle of construction that has 
been applied to it. 


The fourth provision says “judgment in cases of impeachment | 


shal! not extend further than to removal from office and disqualifica- 
tion to hold and enjoy any office of honor, trust, or profit under the 
United States; but the party convicted shall nevertheless be liable 
and subject to indictment, trial, judgment, and punishment accord- 
ing to law.” 


This defines and limits the judgment that may be rendered. It 
declares that 


Judgment shall not extend farther than to removal from office, and disqualifica- 


tion to hold and enjoy any office of honor, trust, or profit under the United States. 


Taken in connection with the first provision I have quoted, it 
makes removal from office an indispensable part of the judgment in 
all cases of conviction, while disqualification to hold and enjoy any 
office of honor, trust, or profit is an incident which may or may not 
be added by the Senate in its discretion. If a person not in oftice 
were impeached and convicted and the Senate should be of the opin- 
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ion that the offenses were not such as to make disqualification apart 
of the judgment, then there could be no judgment at all, for the judg- 
ment of removal when the person was out of the office when the pro- 
ceeding was commenced would be an absurdity too glaring to be con- 
sidered. The argument made by the managers that the Senate may 
have jurisdiction to try and convict in a case where no judgment can 
be rendered may be considered a reductio ad absurdum in coustitu- 
tional law. 

The last clause of the provision I have just quoted is conclusive 
upon this question. It declares: 

The party convicted shall nevertheless be liable and subject to indictment, trial, 
judgment and punishment, according to law. 

If there had been room to doubt before, there is none after thig 
provision. It strips the proceeding by impeachment of all purpose 
for punishment and leaves it simply as the means of removal from 
office. It provides that in all cases of impeachment the party con- 
victed shall be liable and subject to indictment, trial, judgment, and 
punishment according to law. Though the Senate may remove from 
office and disqualify the party convicted from holding any office under 
the United States during the term of his natural life, yet such con- 
viction and judgment cannot be pleaded in bar of punishment in the 
courts. The right of the courts to punish in all cases is reserved, and 
we cannot conceive that any power of punishment is left in Congress 
unless it was the intention of the Constitution that a man might be 
punished twice for the same offense. Such a supposition is not to be 
entertained for a moment. 

The principle that a man cannot be punished twice for the same 
offense runs through our Constitution and through the constitutions 
and laws of all the States. It was aright secured to the English peo- 
ple in their early history, and has not for hundreds of years been vio- 
lated by the parliaments or the courts. Under the English constitu- 
sion the Parliament is omnipotent and may absorb the whole crimi- 
nal jurisdiction of the kingdom. It may assume to punish any man 
for any offense, whether committed in or out of office. Parliament 
assumes not only the power to remove from office, but to punish for 
the crime committed. This punishment was often by death, by for- 
feitures of goods, by attainting the blood, and by banishment from 
the realm. It extended to persons out of office as well as to those in 
oftice. It became a source of the greatest crimes in English history, 
and it was wisely determined by our fathers in the establishment of 
Government to dig it up by the roots as an instrument of revenge or 
punishment. But while impeachment under the English constitu- 
tion was a prolitic source of the greatest crimes, be it said to the 
honor of the English nation that it was never made to violate the 
privciple “ that a man shall not be punished twice for the same of- 
fense.” Ifa person were punished by Parliament, he was not after- 
ward punished by the courts for the same crime. If punished by the 
courts, he was not afterward punished by Parliament. When,there- 
fore the Constitution of the United States provided that the court 
should have the power to punish crimes committed in office in all 
cases, and that the judgment of impeachment could not in any case 
be pleaded in bar, it was a declaration which cannot be misunder- 
stood, that an impeachment is never to be used for punishment, and 
that its sole purpose is to remove bad men from office. 

The right being reserved to the courts to punish by indictment in 
all cases, if the Senate now, as a matter of punishment, may inflict 
upon William W. Belknap the disqualitication for holding office 
during the whole or any portion of his life it would clearly subject 
him to punishment twice for the same offense, because the courts, by 
the express provision of the Constitution, may go on and punish him 
again the nextday. The fact that different tribunals may inflict differ- 
ent punishments for the same offense does not at all atfect the princi- 
ple, for it is still double punishment. Suppose, for example, that 
one statute in New York should punish the crime of forgery by im- 
prisonment, another statute should be passed giving to another tri- 
bunal the power to punish the same offense by fine; still the punish- 
ments, although different, would be for the same offense, clearly in 
violation of constitutional right. 

My conclusion from the foregoing considerations is that the sole 
purpose of impeachment under our Constitution is the removal of 


| offenders from office, and that, as William W. Belknap was not in 


office when this proceeding was instituted by the House, the Senate 
has no jurisdiction whatever over his offenses, and that punishment 
under the Constitution is left entirely to the courts. 


Opinion of Mr. Frelinghuysen, 
Delivered May 15, 1876. 


Mr. FRELINGHUYSEN. Mr. President, I will first call attention 
to a consideration which has been much pressed upon the Senate, but 
which is not involved in the question before us, namely : Whether an 
officer can resign after he is impeached and thus oust jurisdiction. 

1 will, secondly, consider the true question we are to decide, name- 
ly: Have we jurisdiction in this case ? 

I. The Senate is not called upon to decide whether the resignation 
of a civil officer after articles of impeachment have been presented 


| against him ousts the jurisdiction of the Senate and deprives it of 
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the power to try the impeachment. That case is not before us. Will- 
iam W. Belknap had resigned the oflice of Secretary of War, and his 
resignation had been duly accepted before the House of Representa- 
tives impeached him. The suggestion that, inasmuch as the resigna- 
tion and the impeachment were made on the same day, the law will 
not take notice of the fact that the resignation was in point of time 
prior to the impeachment, because the law ignores fractions of days, 
is unsound. The law does observe fractions of days, whenever any 
right depends upon its doing so. The law never causes or suffers a 
citizen to suffer anything by a fiction. 
amples to sustain this position could be adduced were it necessary. 

But if the question was whether Belknap could have avoided the 
jurisdiction of the Senate by resigning his office after he had been im- 
peat hed by the House, much might be said against such a claim. As 
that question is not before the Senate, I will give no opinion on it. 
Were it here, it might be argued thus: 

It is essential to every investigation that there be some point of 
time to which the tribunal shall direct its inquiries as to the truth of 
the facts alleged. That point of time in civil actions is the service 
of the original process; In criminal proceedings it is the finding of 
the indictment ; andin proceedings for the judgment of impeachment, 
it is the time of the impeachment by the House. If the action be to 
eject from lands, the abandoning or vacating the possession of the 
land after the process is served cannot be pleaded with effect in bar 
of the suit; but the suit proceeds to a judgment of eviction and for 
wesne profits and costs as if possession had been retained. Lf the 
action is for a nuisance, the judgment is that the nuisance be abated, 
even although the nuisance was removed immediately after the suit 
was commenced. If the judgment be for damages for neglecting 
some duty, such as the execution of an instrument, performance after 
the suit has been commenced cannot be pleaded with efiect as a bar 
to the action. If the proceeding be by indictment, say against an ac- 
cessory, the State cannot sustain its charge by proving that defend- 
ant, after indictment found, aided the principal to escape. That fact, 
at most, could only be proven as persuasive evidence of the substan- 
tive fact averred in the indictment. In no legal proceeding will any 
act of the defendant after the suit is commenced, even though it should 
be the performance of the very thing sought by the suit, be a bar to 


the action, unless it be accepted by the party who of right is enforcing | 


the duty. 

If the House of Representatives had the right to impeach when they 
presented theirarticlesand thus commenced proceedings, the act of the 
respondent or of the President could not be pleaded as a bar to the pro- 
ceeding. Neither can it be said,if the House had the right to impeach 
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much stronger than in the cases supposed. The right of the House 
is to retain jurisdiction to satisfy their double demand, to wit, that 
the officer be removed, and that he » be disqualified. It would 
be a strange ruling which should hold that when jurisdiction had 
vested by the proceedings being com ed while th@otlicial was in 
oflice, it was divested by his complyii gy withonly half of the demand 
of the actor in the proceedings, to wit, ‘removal from office,” while 


the demand for “ disqualitication ” is entirely unsatistied and forever 
defeated, because the Constitution only authorizes a judgment of dis 
qualification as an incident io, and as coupled with, a judgment of 
removal. 

If the jurisdiction of the court depended on the parties, plaintiff 
and defendant, being residents of different States, the fact that 
the defendant the day after suit was commenced became a resident 
of the same State in which the plaintiff resided would not affect 
the jurisdiction. When the jurisdiction of a Federal court depends 
on the fact that one of several defendants resides in a different State 
from that in which the plaintiff resides, the death of that defendant 
does not oust the court of jurisdiction. When jurisdiction has at 
tached, it continuesto the end. Jurisdiction attaches, if at all, under 


| and by reason of the circumstances that exist when the proceedings 
are commenced, and no subsequent act but such as extinguishes the 


claim or abates the suit can divest that jurisdiction And a judg 
ment which is in harmony with the facts and conditions which exist 
at the time the proceedings are commenced cannot be called incon 
gruous. Justice Story, who, as we shallsee, holds that an officer can- 
not be impeached except while he is in oflice, gives no effect on the 
question of jurisdiction to his resignation after he is impeached. He 
says: “If, then, there must be a judgment of removal from office, it 
would seem to follow that the Constitution contemplated that the 
party was still in office at the time of the impeachment. (2 Story on the 
Constitution, § 801.) And by military law, while one who, by reason 
of his term of enlistment having expired, is entitled to his discharge 


| from the service is not afterward subject to a court-martial, yet if 


proceedings are commenced against him before he is so entitled to 


| his discharge they continue after his term of enlistment expires. 


(De Hart's Military Law, page 35. I do not mean to say, however, 
that resignation of office or its termination by lapse of time while 
proceedings are pending may not, either upon a plea of pis darrein 


| continuance or a mere suggestion on the record, be specially recited 


at the time they presented the articles, that it is absurd or incongruous | 


that the judgment of removal from office, which under the Constitu- | 


tion must be pronounced on conviction, should be entered against 
one Who, since the articles were so presented, has resigned the office. 
The right of the House to that judgment existed, if at all, when the 
proceedings were properly commenced, and all action of the respond- 
ent subsequent thereto is, in the eye of the law, in this, as in all like 
cases, ignored. The House stands before the Senate with all 
rights that other suitors have before other courts. 


| not before us. 
the | 
Every aflirmative | 


in the judgment so as to correspond with the facts of the case. This 
would not interfere with the jurisdiction of the court to pronounce 
the constitutional judgment of removal and disqualification. Nor do 
I mean to say that the judgment would relate to the time of impeach 


| ment to such an extent as to render void the official acts of the oflicer 


while proceedings for impeachment were pending. The actual re 
moval from office is only etfected by conviction and judgment. 

But, as before said, on the question whether one who is impeached 
by the House while in office can divest the jurisdiction of the Senate 


| by resignation it is not necessary to give an opinion, because that is 


judgment in civil or criminal proceedings is a mere judicial declara- | 


tion of the existence of the right of the actor in the suit to be sus- 
tained and assured in the claim made when the legal proceedings 
were commenced, Where, 1 ask, would be the incongruity of a judg- 
ment of the Senate were it customary to make up a judgment-roll 
which should in substance read thus: 

“William W. Belknap having on the 2d of March, 1876, been im- 
peached by the House of Representatives for high crimes, and the Sen- 
ate having, on the demand of the House, proceeded to try the trutl 
of the several articles of impeachment so presented, the Senate do, on 
this day of —, 1876, adjudge that the said articles are sus- 
tained, and do pronounce as their judgment that the said William W. 
Belknap be removed from office, and that he be perpetually disquali- 
fied from holding any office of honor, trust, or profit under the United 
States.” 

There would be no incongruity between the judgment and the record, 
even though it appear that between the time the proceedings by the 
House were commenced and the rendition of the judgment William W. 
Belknap had resigned his office. He, by the hypothesis, was an oflicer 
when impeached by the House. The evidence had extended to that 
point of time and not beyond it. Was he, then, guilty had been the 
question throughout, and the judgment of the Senate in sustaining 
the claim of the House speaks as of the day the proceedings were 
commenced. Such a judgment would be no more incongruous than 
that of a court which, having ascertained that a defendant was in pos- 
session of lands when the ejectment was commenced, and that the 
right of possession was then in the plaintiff, pronounced a judgment 
that the plaintiff recover, notwithstanding the defendant may have 
pleaded that he hadabandoned the possession. Such a judgment would 
be no more incongruous than a judgment of six cents and costs against 
a defendant who, having at the time suit was commenced made default 
in the execution of an instrument it was his duty to have executed, 


— make it appear that he did execute it the day after process was 
served, 








lt might, in fact, be claimed that the argument in favor of the 
right of the House to retain jurisdiction, notwithstanding a resig- 
nation after the impeachment proceedings were commenced, was 





It isclear that much isto be said when that case arises. 
Enough has been said to show that it is very different from the ques 
tion whether the House can impeach and whether the Senate have 
jurisdiction over one who at the time of the impeachment had ceased 


| to be a civil officer. 


And in determining the true question before us we need not be in- 


| fluenced by the equivocal and undignilied position the two branches 
| of the legislative department of the Government would find them 


selves in if, after the presentation of articles, after a protracted 
trial, and after deliberate consultation, and when the Senate was 


| just about to pronounce its judgment, the accused could thwart the 


whole proceedings by a summary resignation. This consideration, 
presented to our sense of judicial propriety so frequently and with so 
much address by the managers, does not belong to this case. When 
the question of the effect of a resignation made after impeachment 
arises it will be decided. 

We have now to do with the effect of a resignation, not after, but 
before an impeachment by the House. 

II. Has the Senate sitting as a court of impeachment jurisdiction 
to try a citizen whom the House of Representatives claim to have im- 
peached, such impeachment by the House being made when he had 
ceased to be a civil oflicer. 

The procedure by impeachment was imported into our Constitution 
from the common parliamentary law of England, but it was placed 
there clipped and pruned of very many of its baneful incidents. Im 
peachment, associated with bills of attainder and of pains and pen 
alties and ex post facto laws, was made in Great Britain an instrument 
of political persecution and partisanaggrandizement. It was through 
those agencies that the grossest injustice was perpetrated in the name 
of law; that men of political power were destroyed ; that families of 
influence were blotted out, and that their estates were confiscated to 
become a reward to those who persecuted those who owned them. 

Bills of attainder, which term includes bills of pains and penalties 
(1 Story on the Constitution, § 1344; Cummings rs. State of Missouri, 
4 Wallace 323) were sometimes directed against whole classes of peo 
ple without naming the individuals. They were sentences pronounced 
by the legislative instead of the judicial branch of the government 
They were often pronounced without ev the surmise 
the clamor, as the old books term it, of the Commons. The 


dence, on or on 


lnvestiga 


tion, if any, was in the absence of the accused, without his having 








































































































a 


2 


eee 


en Me 
feve ea 


Ri ee. 


A ah, tomate neem 


eae eee ea 


ae 


ee Re I RCA RIP! 


“9 


~~ 


en ee ee ee 


STRIAL OF WILLIAM W. BELKNAP. 


vidence. Th 
, of inheritable 
gy law. 
acts which were inno- 
y changed and increased 
he act punished was done. 
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aw had declared criminal. And without counsel, 
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rent and often of death against the accused. 
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prominent f u i arland 


| the Consti- 


story 


1 Justices , in speaking of the men who frame 


n and modlitied the English procedure by im peacument, SAYS 

1 that the power of impeachment had 
ylied in other a s; and it was not 

Lleft for our instruction written not 

the final rthrow and cap 


used was the rt lt of political resentment. (Story on 


n refer ics W 


ul no written ¢ 
} 


hh political party as it 


nstitution, and Parliament was omnipo- 
rose to power 
ery of attainder, pains and penalties, er post facto laws, and 
nents to oppress and weaken the rival party. The fathers 
epublic, familiar with the history of England, to escape these 
ited in the name of law, determined that this nation 
a written constitution. They determined that the national 
should not be omnipotent, but that it should only possess 
ited powers, reserving expressly to the States and to the people 
vers. So careful were they on this point that they even 
ded that the enumeration in the Constitution of the rights which 
d to the y* ple 

1 rights as were not enumerated in the 
As to these le ilized agencies of tyranny 
vided, by article 1, section & that Congress should not, 
that the States should not, pass any bills of at- 
taincder, and this includes bills of pains and penalties. And as those 
provision not reach the judiciary, they provided, by article 3, 


{ ome 


perpetr 


i 


belo 
l Constitution. 

, the framers of the Con- 

stitution pyr 


and by tion 10, 


a did 

ction 8, that no attainderof treason should work a forfeiture except 

iv the life of the person attainted. 
ited their passa 
what did the 

} 


aut As to ex post facto laws, they 
re both to Congress and to the States. 
ovide as tothe procedure by impeachment ? They 
ish or prohibit it, simply because that instrumentality 
Was indispensable to a well-organized government. A President might 
be convicted of manslaughter, but 
presidential office, The Secretary of the Treasury might be sentenced 
for the crime of bribery, but he might still remain Secretary of the 
Treasury The sentence of a judicial tribunal would not necessarily 
ve any civil officer of It was not desirable that the 


omitted to abo 


his office, 
}™ erorremoy 
e, just asthe House and the Senate were by the Constitution 

essed with the right by a two-thirds vote to expel any member, 
so any civil officer, under greater restrictions than those incident to 


the expulsion of members of Congress, might, on impeachment, by a 
two-thirds vote of the Senate, be removed from office. It is clear that 
but for this necessity the procedure by impeachment would never have 
been found in the Constitution. 

rhe framers of the Constitution, however, in placing even the 
limited powers of impeachment in the Constitution were careful to 
divest it of its histerie powers for oppression and tyranny. Let us be 
careful not to destroy the guards our fathers placed around this 
l ower. 

They first provided that the House of Representatives should have 
the so/e power of impeachment. 
shall have the sole power toimpeach, because there are cases where the 
Commons and the Lords joined in the impeachment and then the 

ords tried the articles, 

gross an outrage on justice as that of making the accuser and the 
judge identical it was determined to forbid by the provision that the 
Ilouse should have the sole power to impeach. And it is strange in- 
deed that these words, inserted for so plain and salutary a purpose, 
should have been, as they have been, wrested from their purpose and are 
claimed tohave the effect of importing inte the Constitution the whole | 
common parliamentary law of Great Britain relative to impeachment, 
and that by force of this provision persons not civil oflicers are subject to 
impeachment by the House, and that the Senate are to try those whom 
the Hlouse may impe vch,and thas this impeachment extends to mili- 
tary as well as civi! officers, and to the citizen as well as to the officer. | 

If any one considers these words so pregnant with meaning his 
opinion will probably be reversed as we proceed very briefly to con- 
rovisions of the Constitution. 

They also provided that the Senate 
to try impeachments. 


siaier ce 


should have the sole power 
This provision was inserted for a like reason 


as the former. Bills of attainder and pains and penalties, which were 
Jegislative conviction, were the work of both Houses of Parliament. 


made use of this | 


| ever have been, they would have said so. 


should not be construed todeny or disparage | 


that would not divest him of the | 


ing from oflice should be given tothe judiciary. | 


It is provided that the House alone | 


(Selden’s Judicature of Parliament, page 38.) | 


a iia i 
And there are cases where the house had even assumed to convict on 
impeachment. And it was intended that it should be clearly under- 
stood that the Senate alone, ina judicial and not legislative capacity, 


|} was to try the charges which the House alone conld make. 


In England every description of person of both sexes was subject 
to impeachment. As the object in retaining the procedure in the Con 


| stitution was the removal from office, the Constitution restricted im- 


peachment in its exercise to the President, the Vice-President, and 
all civil officers “ of the United States.” Isay restricted the power to 
those named, because, as the powers of the Constitution are delegated 
and limited, they can extend no further than is expressed. Unless the 
provision of the Constitution which declares that “the House of Repre- 


| sentatives shall have the sole power of impeachment” imports into the 
| Constitution the entire power of impeachment asit existed under the 


common parliamentary law of England, it is certainly true that the 
fourth section of the second article, providing that the President, Vic: 
President, and all civil officers of the United States shall be removed 
from oftice on impeachment for and conviction of treason, bribery, or 
other high crimes and misdemeanors, has the same significance as if 
it stated that no one,excepting the President, Vice-President, and 
all other civil oflicers of the United States, shall be liable to impeach- 
ment. A person who has duly resigned his civil office before any ju- 
risdiction In impeachment has attached is no more a civil officer than 
he was before he entered upon the office. 

The purpose of the framers of the Constitution was specifically to 
define who should be subject to impeachment, so as,in view of the 
scope of impeachment in England, to exclude those they intended 
should not be so subject. Had they intended to subject to impeach- 
ment not only those in office but the larger number of those who 
At all events it is true, ac- 
cording to the established rule of construing a penal provision, that 
it must be so said before we can by any authority hold that an un 
mentioned class are subject criminally. Persons not in civil office ar 
not civil officers, and so do not come within the descriptio persone of 
the Constitution. 

In harmony with the provision that only persons in office at the 
time they are impeached are liable to impeachment is the manda 
tory provision of the Constitution that the President and Vice-Presi- 


| dent and all civil officers shall, on impeachment and conviction of the 


crimes named, be remored from oftice. 

Nothing can be more incongrnous than that a person who is in no 
office at the time the House impeaches, which is the time to which 
the judgment must relate, and when the jurisdiction attaches, should 
be subject to a judgment that he be removed from office. 

In still further harmony with the provision that only those in offic: 


can be impeached is the provision that judgment in cases of impeach 


ment shall not extend further than removal from-office and disquali 


| fication to hold or enjoy any office of honor, trust, or profit under the 


United States. This provision is introduced in view of the past hi 
tory of impeachment, where forfeiture, banishment, and death wer 
not unfrequently imposed. The provisions of the Constitution rela 
tive to the judgment that may be rendered, taken together, amount 
to this: The judgment shall be removal from oflice or removal from 
office and disqualification. 

The judgment of disqualification cannot be severed from that of 
removal any more than a judge can pronounce as a sentence a less 
penalty than the minimum prescribed. So both the judgment for re 


|} moval and the judgment of disqualification require that the person 
| proceeded against be in office when the impeachment is made by the 


House, to which point of time the judgment relates. 

I do not see how the Constitution could more plainly have stated 
that it intended to cireumscribe the ancient procedure by impeach- 
ment and intended that under our system it should be restricted to 
those in office when impeached than by saying in effect, first, that it 


should be restricted to the President, Vice-President, and all civil 
| officers, (for that is what it does say, inasmuch as those words are 
| found in a constitution of delegated powers,) and by secondly saying 


that the judgment in impeachment shall be removal from office or 
removal from office and disqualification. 

Again, if impeachment is applicable to those not in office, it must 
be so applicable as a means of imposing punishment for offenses com- 
mitted while in office. 

But thiscannot be so, because the exclusive province of impeachment, 
as foundinour Constitution, isthe protection of civil office from vicious 
men. The judgment must be removal, and, asan incident thereto, may 
be disqualilication. The object of impeachment is in no legal sense 
punishment. Removal from office and disqualification inflict mor- 
tification and suffering; but this is in no true sense punishment; it is 
rather an incident to than the object of the judgment. The pains 
thus inflicted are always less severe the more abandoned and vicious 
is the subject of it, and this is the reverse of the rule upon which 
punishment is imposed. 

The greatest abuse of this procedure in England arose from mak- 
ing punishment the end of impeachment; and hence it is that the 
Constitution contains the prohibition against any farther judgment 
than removal and disqualification, and, to show that punishment is 
not the object of the Constitution in that connection, it immediately 
mlds: 

But the party convicted shall nevertheless be liable and subject to indictment. 
trial, judgment and punishment, according to law. 
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To claim that the object of impeachment is punishment is to claim 
that the Constitution is inconsistent with itself, 
disqualification is a punishment, it is an infamous punishment ; 
_if so, the offense for which it is imposed is infamous; forth 

wracter of the punishment is always held to classify the crime. But 
the Constitution provides (article 5) that no person shall be held to 
answer for an infamous crime unless on a presentation or indictment 
of a grand jury. Here is no such indictment, and yet there is, in fact, | 
no inconsistency in the Constitution, because this procedure is not to | 
punish crime; it is to protect the civil offices of the nation. It makes | 
other provision for the punishment of crime, so as not to be misun- 
derstood, 

\vain, itis contrary to natural justice and to the expressed spirit, if 
not letter, of the Constitution, and contrary to the common law, that 
one should be twice punished for the same offense, because the law in 
each ease demands full expiation ; but here it is claimed that one is 
to he punished by the Senate, and then, by the express provision of | 
the Constitution, is to be fully punished in the courts. We impose | 
no punishments; we simply protect the offices of the Republic from | 
bad men. | 

Again, the Constitution provides that in all criminal prosecutions | 
the aceused shall have atrial by jury, and shall have such trial in 
the district where the crime was committed. If the proceeding by 
impeachment is for punishment, it is for the punishment of a crime, 





and hence comes within the provision of the Constitution which ex- | been.” 


tend 
tena 


sto “all criminal prosecutions,” and the accused would be en- 
1 to a jury, which is denied him. 

Phere are two criminals before us convicted on impeachments: one 
s convicted of a treason that has shaken the pillars of the Republic 
ud decimated the land by death; the other is a poor postmaster, 
who under temptation has appropriated a few stamps; and we are to 
impose the punishment, and we senience each to removal from oftic« 

nd disqualification. The claim that our judgment is in any legal 
sense punishment seems to me an absurdity. 

But if the object of the procedure by impeachment is not punish- 
ment, What is it that gives us jurisdiction over one out of office? It 
is not to remove from office, for that is an impossibility. It is not to 
pronounce a judgment of disqualification, for that the Constitution 

us only extends to one who is a civil officer, and also tells us that 

the judgment of disqualification must be coupled with a judgment of 
reauoval. We have no more authority to pronounce a separate judg- 
ent of disqualification than would a judge have to impose a penalty 

f only $50 fer larceny when the statute said the penalty should be 
twenty days’ imprisonment and $50 fine. 

No express provision can be found in the Constitution extending 
impeachment by the House tothose who are not, but have been, civil ofli- 
cers, unless, as before stated, the provision that the Houseshall have the 

lc power of impeachment imports the whole English system with 
ill its atrocities into our Government. Not only so, but the express 
provisions of a Constitution conferring limited powers negative such 
a claim, 

If impeachment can be extended to those who have been in office 
it must be by implication, by inference, and because incident to some 
power that is conferred and because of its marked propriety. 

Can any one belteve that the framers of the Constitution, with 
the history of impeachment and its associate legal instrumentalities 
before their minds, while they were providing against its being used 
as an instrament of tyranny by carefully restricting the penalty, 
when they knew it had been used as a means of political oppression— 
can any believe that it was their intention, or, more properly, that it 
is the true intent of the Constitution, when it does not so declare, 
that impeachments may be resorted to by the successful political party 
to disable the party defeated from rallying for another contest ; that 
it wasintended to place in the Constitution aninstrumentality by means 
of which a popular leader, who perhaps alone could rally the party out 
of power, could be destroyed ; that it is the intent of the Constitution 
that when the archives have passed into the custody of political oppo- 
nents, papers misplaced, lost, or intentionally suppressed, that then one 
who had beenhonored by the people, had laid down his office without 
any charge against him, that then he should be called upon, away from 
his district, without jury, no matter what the lapse of time, to an- 
swer a charge the penalty of which is perpetual infamy? My regard 
for the interests of this nation’s future, as well as my sense of justice, 
were I at liberty, in the absence of any such provision, to have any 
judgment on the subject, would revolt at any such conclusion, 

_ But it may be said that if an officer cannot be impeached after he 
is out of office the guilty officer will defeat the provision of the Con- 
stitution by resigning when he finds he is about to be impeached ; 
that he may then be elected again; and so a vicious officer hold place. 

I answer that if he resigns, removal, the main object of impeach- 
ment, is effected. 

He is not likely to be elected again; the interests of the nation are 
safe with the people and with that public sentiment which they create. 
But, besides, a remedy for this objection can readily be provided by 
statute by adding the penalty of disqualification to hold office on any 
one who shall be convicted of crime while in or which relates to any 
civil office. We have now such a penalty on our statutes as to some 
crimes, 

The provisions of the Constitution on this subject are very few and 
plain, and may be thus stated: 


ul 
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} one who has ceased to be an officer. 








e Constit ti . provid aaa 
Who may i each, n el he House 
cond. Who may try, namely, t Senate o1 


iird. For what impeachment be presented 


Th 
First. 
Tl 





80 bribery, or other h 


i, 
Fourth. What shall be the j 





t, namely, removal from oflice 





| or removal from office and disqualification. 

Fifth. Who may be impeached, namely, the President, Vice-Presi- 
dent, and all civil officers of the United States. 

Tn the light of these express provisions it is strange that any one 
should claim that the provision tl “the Tlouse of Representatives 
shall have the sole power of impeachment” has the effect of impo 
ing theentire English system of impeachment, and that consequently 
one need not be in office to be sul ject to the proc eeding. 


We have been referred to a few 
in his work on the 
ment extends only to those in oflice or 


uthorities on thissubject. Rawle, 
Constitution, says, “It is obvious that impeach- 
to those who have been ;” and 
this is claimed to be an authority in favor of the right to impeach 

I do not so understand it. Mr. 
Rawle directly negatives the idea that the i ment procedure of 
Great Britain hasany place inour Constitution, by saying it isrestricted 
to these who are or who have be 





impea 
aul peat 


in of} Again, | 1s stating a 


| limitation, and says in the alternate that it is obvious that the power 


of impeachment extends “ only to those in oflice or to those who have 
That few will question. 

The Blount case has been referred to. It is this: 
Blount was a Senator and had been expelled. 
1. That senatorship was not an oflice. 2. That he was no longer a 
Senator. It was decided that the Senate had not jurisdiction. Will 
any one claim that, if the common parliamentary law of England had 
been introduced into our Coustitution by its provision that “the 
House of Representatives shall have the sole power of impeachment,” 
the Senate would not have had jurisdiction over Mr. Blount’s case ? 
It would unquestionably have had jurisdiction. 

Barnard’s case has been referred to. He was in a civil office when 
impeached; the judgment of removal was the very judgment that was 
uceded; and the fact that his offense was committed during a prior 
term separated from its then existing term only by an imaginary 

I 


It appears that 
His counsel pleaded : 


point of time does not affect the question. There is no provision of 
the Constitution that I know of that would prevent a civil officer 
from being impeached while in oftice for a crime committed before 
he became such officer. 

Kent, in his Commentaries, ( volume 1, pages 238 and 289,) treats im- 
peachment simply as a procedure for the reiaoval of civil officers who 
have been guilty of crime. 

The convention that formed the present constitution of New Jer- 
sey had submitted to it by its committee provisions relative to im- 
peachment identical with those of the Constitution of the United 
States. On motion of Chief Justice Ilornblower, that convention com- 
posed of distinguished jurists extended the liability of civil officers 
for two years after the expiration of their term, thereby showing that 
in their opinion the liability to impeachment under the Federal Con- 
stitution was only while in office. 

Nearly ninety years have passed since the adoption of our Consti- 
tution, and it does not appear that the precedure by impeachment 
has in any State of the Unionor under the Federal Government been 
invoked against any one who was not in office. 

Proceedings in impeachment in the States and under the General 
Government have been commenced and have uniformly been discon- 
tinued on the resignation of the acew-ed. 

Justice Story, in his Commentaries on the Constitution, gives the 
most thorough dissertation on the subject of impeachment that is 
anywhere to be found. There is scarcely an authority that he does 
not refer to or a view that he does not consider. The question we 
have before us not having been adjudicated, he expresses himself 
with his usual deference; but no one can read the eight hundred and 
first section of the second volume of his Commentaries and doubt that 
the great jurist was clearly of opinion that one could not be im- 
peached except while in office. He 





Says: 


As itis declared in one clanse of the Constitution that “judgment in cases of im 
peachment shall not exte nd further than to removal from office 
to hold and enjoy any office of honor, tr 
another clause that “the President, V ic 


and disqualification 
ist or profit underthe United States,” andin 
President and all civil oflicers of the United 





States, shall be removed from ollice on impeachment for, and conviction of, treason, 
bribery, or other high crimes and misdemeanors,” it would secm to follow that the 
Senate were bound on the conviction in all cases to enter a judgment of removal 
from oflice, though it has a discretion as to inilicting the puni hr veut of disqualifi 
cation. If, then, there must be a judgment of 1 val from oilice, it would seem to 


was still in oflice at tl 


follow that the Constitution contemplated that the par 
nse was still liable to be tried anil 


time of the impeac hment If he was not, his offs 
punished in the ordinary courts of justic 











And it might be argued with some force that it would be a vain exercise of 
authority to try a delinquent for an impeachable offense when the most important 
object for which the remedy wa n was no longe ecessary orattainable. And 
although a judgment of disqu a} ill be pronounced, the language of 

| the Constitution may create some doubt whether it can be pronounced without 

| being coupled with a remova from ofli« 1 is also much foree in the remark 
that an impeachment is a proceeding purely ¢ litical nature. Itis notso much 

| designed to punish an offender as to ure the state against gross official misd 
meanors. It touches neither his person nor his property, but simply divests him 


of his political capacity. 





My opinion is that the Senate has no jurisdiction to try William 
W. Belknap. 
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Opinion of Mr. Sherman, 


Delivered 


Vay 15, 1°76. 


Mr. SHERMAN The question of jurisdiction pre sented in this 
cause depends upon the following clauses of the Constitution : 

First 

The Honse of Representative 
ment (Article 1, section 

Second 


shall have the sole power of impeach 


} 


The Senate shall have 


3, paragraph 6.) 

Third- 

The President, Vice-President and all civil offices 
of ¢ 


| from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and n (Article 2, section 4.) 


© power totryallimpeachments. (Article 1, section 


1 


lscemeanors 


Other clauses of the Constitution limit the degree of punishment to 


removal from and disqualification to hold and enjoy oftice under the | 


United States, forbid pardons for impeachment, and reserve to the 
courts the power to try the party convicted by indictinent, according 
to law. 

The first two clauses confer, in as full and complete a manner as 


human language provides, upon the House the power of impeach- | 


ment and upon the Senate the power to try impeachments. 

These are the only clauses in the Constitution that confer jurisdic- 
tion in cases of impeachment. They are in the ordinary form in 
which powers are conferred upon the different departments of the 
Government, whether legislative, executive, or judicial. 


rhus the Constitution declares that “ the Congress shall have power | 


to lay and collect taxes, duties, imposts, and excises.” This is the 
general grant of power upon which our whole system of taxation 
rests. It is limited by other clauses of the Constitution as “that no 
tax or duty shall be laid on articles exported from any State,” and 
that “all bills for raising revenue shall originate in the House of 
Representatives ;" still we rest upon the general power already quoted 
for the great system of taxation which supports our Government and 
the public credit, 

In the absence of other clauses no one could question the power of 
the House to impeach or the power of the Senate to try, and the only 
limitation upon these powers would be drawn from the legal mean- 
ing of the word “impeachment.” The framers of the Constitution 
spoke in the legal language of the English law-books, well known to 
them. The words used in the Constitution carry all the legal inci- 
dents and meaning that these words convey according to the estab- 
lished law of the colonies and the mother country, from which we 
derive our institutions; and in construing them we must give them 
full force and effect, except so far as they are qualified by other 
clauses. 

It is, therefore, necessary, before considering qualifying clauses, to 
ascertain the precise meaning of the word “impeachment,” when 
that mode of accusation and trial conld be resorted to under the 
English law, upon whom it could operate, and then limit or enlarge 
the meaning of the word by other provisions of the Constitution. 

Without entering into a detailed statement of the English law of 
impeachment, I assume that the argument and cases cited clearly es- 
tablish th. following propositions : 

First. That no one can be impeached except for official misconduct 
or misconduct of an officer. “ The jurisdiction is to be exercised 
over offenses which are committed by public men in violation of their 
public trast and duties.” (Story on the Constitution.) 

The cases do not sustain the broad assertion by May in Parliament, 
that “all persons may be impeached for any crimes whatever,” for 
the power was oniy exercised by Parliament to punish offenses by 
persons in official trust. It is designed as a method of national in- 
quest into the conduct of public men. 

Second. That the king alone is excepted from impeachment. The 
king cannot be impeached, though others who advise or aid him can 
be. Only by revolution can the king be removed from office. It was 
a revolution that deposed and executed Charles I and a revolution 
drove James II from his kingdom. 

Third. Persons not in office may be impeached for official miscon- 
duct while in office. The cases cited in the argument conclusively 
show that such has been the unquestioned practice in Parliament. 

The inquiry now is how far the Constitution of the United States 
qualities or limits these general propositions of the English law of 
impeachment. 

The fourth section of article 2, already quoted, changes the law of 
impeachment in several particulars. By clear implication it limits 
the power of impeachment to “the President, the Vice-President and 
all civil officers of the United States,” and thus excludes all officers 
of the Army and Navy, who are to be tried by rules and articles 
of war authorized by the Constitution. The designation of “ all civil 
officers of the United States” includes not only executive but judicial 
oflicers, and would only except from the law of impeachment officers 
of the Army and Navy. 

As by the English law the king, the head of the executive author- 
ity of the English government, could not be impeached, it might be 


inferred that the President, the head of executive authority in this | 


Government, could not be impeached without some other provision 
exte nding the limit of parliamentary impeachment. It is apparent 
from the debates in the convention that this question was the chief 
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| one in dispute, and that it was settled that the President ought to 


be subject to impeachment. Therefore the fourth section of article 
2 provides expressly that the President and Vice-President shall be 


| removed from office on impeachment, thus extending the power of 
| impeachment tothe chief executive officer, not subject to impeachment 
| by the English law. 


So far the meaning of this section is clear enough, as it expressly 


| includes the President and Vice President among those who may be 


impeached, and by clear implication excludes officers of the Army 
and Navy from trial by impeachment; but it does not in express 


| terms limit the power of impeachment to civil officers while in office. 
| Is the general law of impeachment changed in this respect by this 
rs of the United States, shall be | 
| by resignation, and impeachment itself becomes a mere mode of re- 
| moving an obnoxious officer. 


section? If it is, then the judgment of impeachment can be defeated 
Is the term “civil officer” descriptive 
of the person at the time the offense was committed or must it apply 
continuously to the time when he is impeached, tried, convicted, and 
sentenced? The defendant claims, in support of the latter proposi- 
tion, that, as the judgment, in cases of conviction, must be “ removal 
from oftice,” this necessarily implies that he must be in office at 
the time of trial aud judgment. To this it is replied that the juris- 
diction of the Senate is amply conferred by previous clauses; that 
the fourth section does not limit impeachment to civil oflicers whil: 
in office; that it does not confer jurisdiction, but only makes removal 
mandatory when civil officers are convicted ; that this is not incon- 
sistent with the full power of impeachment conferred by other 
clanses, whether the “civil officer” was in or out of office when the 
trial took place. We must construe these clauses together, giving to 
each full effect as qualified by the others, remembering that no word 
is used in the Constitution that has not its carefully chosen oflice 
and meaning. 

The designation “all civil officers” as the persons to be impeached 
has full effect in excluding a large class of the officers subject to im- 
peachment under the parliamentary law. The object of their exclu- 
sion is obvious enough, as the power of Congress to make rules and 
articles of war furnished the means of punishing such officers ina 
much more summary and proper way than by impeachment. The 
primary object of impeachment, which the framers of the Constitution 
clearly intended to preserve, was to secure the punishment of great 
offenders for official misconduct, They had extended this process of 
trial and punishment to the President, the chief executive officer of 
the United States. They had provided not only for his removal, but 
for his perpetual exclusion from office. They were familiar with the 
English precedents which extended this process to all official offenders 
whether in oftice or out of office, but made no exception of civil officers 
who had resigned, They knew the abuses of this great power of im- 
peachment and carefully limited the extent of the punishment. They 
knew the effect of party heat, and therefore required a vote of two- 
thirds of the Senate to convict. They knew that persons had been 
convicted upon insignificant charges, and therefore required the of- 
fenses charged to be high crimes and misdemeanors. The debates in 
the convention show that impeachment was regarded by the framers 
of the Constitution as a great safeguard to be maintained and pre- 
served, and they conferred it in broad and general language and then 
sought by qualifications to prevent its abuses. ‘It was not asserted, 
either in the Convention or in Parliament, that the power to punish 
by impeachment official misconduct by a person who had resigned his 
office was an abuse to be guarded against; that a private person could 
thus be wrongly oppressed or disfranchised. There is no appearance 
of injustice in the English precedents of impeachment after resigna- 
tion. The danger of such injustice was not pointed out and no words 
were either proposed or adopted to confine impeachment tocivil officers 
while in office. All civil officers may be impeached. The time when 
is not stated, whether before or after resignation, nor was it material 
by the law of impeachment. The material thing was that the offense 
must be by a civil officer; that it must be a high crime or misde- 
meanor, and, upon conviction, that he shall be removed and may be 
forever disabled from holding an office of honor, trast, or profit under 
the United States. I therefore must hold that the term “ civil offi- 
cer” is used to designate the character of the office held by the ac- 
cused when the offense was committed, and not to require that he hold 
the office either at the time of his impeachment or at the time of the 
trial. The use of this term was not to repeal the established parlia- 
mentary law, that the offender should not escape impeachment by res- 
ignation, but only to exclude from impeachment oflicers of the Army 
and Navy, who could be tried by the Rules and Articles of War upon 
principles of military honor more exacting than those of civil law. 
Upon the most careful examination I must conclude that the resigna- 
tion of the defendant does not affect the jurisdiction of the Senate to 
try this impeachment. We are neither to assert jurisdiction without 
clear authority given by the Constitution nor to evade it or surrender 
it when by our deliberate judgment it is conferred. 

The construction i have given to the words “ civil officers” in the 
Constitution is supported by the plain and obvious intent of the word 
“officers” used in the statutes of the United States punishing the crime 
of bribery. The Revised Statutes embody the general law against 
bribery in the language used in all the statutes on that subject. Sec- 
tion 5501 provides that— 

Every officer of the United States and every person acting for or on behalf of the 
United States in any official capacity, under or by virtue of the authority of any 
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Department or officer of the Government thereof, * * * who asks, accepts, or 
receives any money * * * shall be punished. * * * 


Section 5502 provides— 
Every member, officer, or person convicted under the provisions of the two pre 
ceeding sections, who holds any oflice of profit or trust, shall forfeit his office or 


ace. and shall thereafter be forever disqualified from holding any office of honor, 
trust, or profit under the United States. 


Section 5500 provides for cases of bribery of members of Congress. 
The law thus provides for the indictment and punishment of mem- 
bers of Congress, officers of the United States, and persons other than 
ofticers who hold positions under the Government, that, npon convic- 
tion, any such person described as a member, officer, or employé, shall 
be imprisoned and forfeit his office or place, and be forever disquali- 


fied from holding any office of honor, trust, or profit under the United | 
States. Can it be possible that the resignation of an officer before | 
his indictment under this law can defeat his indictment because he | 


’ 


was not an “ofticer” when indicted or because the judgment of remo- 
val from office could not operate in his case? Such astrict construc- 
tion would hardly be applied by a court to even a criminallaw. And 
vet this is the same construction that would limit the jurisdiction of 
the Senate to the impeachment of “ officers” in office not only when 
the offense was committed but also continuously through impeach- 
ment, trial, and punishment. So strict a construction of the Consti- 


tution would cripple all its great powers and leave it a helpless wreck | 


against treason and corruption. 


With no desire to enlarge the powers of the Senate I cannot so | 


limit the power of the House to impeach or the power of the Senate 
to try impeachments. 

In considering this question I have not overlooked the danger that 
may arise in high party times when a reckless majority may by abus- 
ing the power of impeachment seek to exclude from high office the 


most worthy private citizen for old offenses committed when in office. | time, the provision denying pardon to persons removed or disquali- 


This argument applies as well to all the great and necessary powers 
of the Government—the power to declare war; to make treaties; to 


these powers are essential to the existence of Government. The 


power of impeachment has been carefully limited by the Constitu- | 


tion in the same mode as oth¢r powers that may be abused—as to the 


power of the Senate to make treaties or the power of either House 


to expel a member, each of which can only be exercised when two- 
thirds of the body concur. Other safe-guards have been thrown 


around the power of impeachment: the nature of the offense is de- | 


fined, the officers to be affected are described, and the punishment is 


limited. These safeguards only indicate that if it had been the pur- | 


pose to further limit impeachment to civil officers while in office it 


would have been clearly expressed. The precedents of impeachment | 


of persons not in office for offenses committed while in office were 
well known, and if this had been considered an abuse to be guarded 


against it would have been done in the same clear manner that the | 


Constitution guards against excessive punishment in cases of im- 
peachment. It is even now in this debate a well-balanced question 
whether, if we were making a new Constitution, and not construing 
one, it is not more dangerous to the public to allow an officer to es- 
cape impeachment by resigning than it is dangerous to the private 
citizen to leave him subject to impeachment for alleged high crimes 
or misdemeanors when in office. Argument drawn from the possibil- 
ity of the abuse of power can have but little weight in the construe- 
tion of a written Constitution of express powers; and in this cause 
such arguments have been greatly exaggerated. Nearly a century 
has passed away and the plainly expressed power to impeach all civil 
officers has been rarely exercised. It is not likely that the power to 
impeach persons not in office, for official misconduct when in office, 
will often be invoked, and only in extreme cases and when the of- 
fender flees from justice by resignation. It may then be the only 
means of arraignment, exposure, and punishment. The public safety 
may depend upon its exercise. It has been often said that if this rem- 
edy exists it must exist until the grave covers the offender; that 
there can be no statute of limitations against it. If this be true, it is 
equally true of civil claims or judgments in favor of the United 
States. But the limitation of civil suits, judgments, taxes, and du- 
ties, as well as of all remedies, is a part of the law-making power. 
Congress may by law limit the time within which all processes or 
remedies, whether in the Departments, the judicial courts, or in this 
high court of impeachment, may be presented. ‘Phere is no remedy 
that cannot be limited by a statute of repose. Although the House 
of Representatives has the sole power of impeachment and the Sen- 
ate can alone try an impeachment, yet Congress has the power to 
make all laws which may be necessary and proper for carrying into 
execution all the powers vested by the Constitution in the Govern- 
ment of the United States or in any department or office thereof. 
Under this power statutes of limitation are passed which deprive 
a citizen of his property without “due process of law,” but only by 
the lapse of time. All rights must be enforced by appropriate reme- 
dies within a reasonable time, to be fixed by law, or they are for- 
feited. The power and jurisdiction of all courts aresubject to a quali- 


fied limitation by statutes which the courts are bound to respect and | 


enforce, and I see no reason why this principle does not apply as well 
to the House of Representatives when an accuser and to the Senator 











when a court as to the ordinary tribunals of civil and criminal jus- 
tice. If so, this danger of perpetual accusation against a civil officer 


| by impeachment may be guarded against and regulated by law as in 


ordinary cases of crime or misdemeanor. 

But, in the view I have taken of this case, I do not rest upon acom- 
parison of the danger that may flow from asserting or refusing juris- 
diction ; nor am I at liberty to decide it by the Constitution as I think 
it ought to be, but only by the Constitution as it is; and upon this 
basis my conviction is clear that the jurisdiction of the Senate to try 
this case was not affected by the resignation of the defendant. 


Opinion of Mr. Sargent, 
Delivered May 15, 1876. 


Mr. SARGENT. In the few words that I shall say I propose to 


| give rather my conclusions than the processes of reasoning by which 


I have arrived at them. I think the jurisdiction of the Senate ex- 
ists in this case because— 

First, The Constitution plainly provides that in eases of high 
crimes and misdemeanors in office the House shall have the power to 
impeach and the Senate the power to try offenders. 

Second. The jurisdiction inures at the very moment the crimes are 
committed, whether the House impeaches or not; and the power to 
impeach and try then exists and continues until completely exercised. 

Third. The Constitution fixes no limitation of time during which 


| the power of impeachment may be exercised and at which it shall 


terminate; and, unless such limitation is affirmatively stated in that 
instrument or necessarily implied, it cannot be assumed. 
Fourth. So far from the Constitution implying any limitation of 


fied implies the reverse ; for no lapse of time, penitence of the crim- 


| inal, or subsequent exemplary life is potent to secure for him reha- 
pardon crimes; even the judicial powers may be abused; but still all | 


bilitation. The reason of the rule is as potent to subject the offender 
to a trial which will result in disqualification, obviously deemed im- 
portant to the public safety by the authors of the Constitution. 

Fifth. It is assuming a limitation of time at which the power of 
impeachment shall terminate to hold that the resignation of his office 
by a high criminal or the expiration of his term defeats the power 
and ousts the jurisdiction of impeachment. 

Sixth. The object of impeachment is the protection of the Govern- 
ment and people, and this object is secured by providing two conse- 
quences to follow conviction, namely, removal from office and future 
disqualification, the latter in the discretion of the Senate. 

Seventh. The power to sentence to disqualification to hold office 
was granted because its exercise may be as necessary to the public 
safety as removal from office ; and it would be difficult to conceive a 
case where a person would be found guilty of crimes that would, in 
the judgment of the Senate, be cause for his removal, where the Sen- 
ate would fail to further sentence him to disqualification. 

Eighth. A sentence to disqualitication is a humiliating badge af- 
fixed to high crimes and misdemeanors in office, and operates for the 
public safety not only by the exclusion of the criminal from office 
but as a warning and example to all public officers, tending to purity 
in office. 

Ninth. The power is as much conferred by the Constitution to sen- 
tence to disqualification as to removal. If the jurisdiction to im- 
peach inures at the very moment the crimes are committed, it must 
continue until acquittal or until the power of the court is exhausted, 
including the power to sentence to disqualification, unless the Sen- 
ate shall omit disqualification, in its discretion, from its judgment. 

Tenth. Congress may have power to enact a statute of limitations 
on impeachments, recognizing for that purpose the principles on which 
such statutes are upheld, that they are statutes of repose, going to 
the remedy and not to the right; but it has not done so. 

Eleventh. The words “ civil officers” used in the Constitution, des- 
ignating persons liable to impeachment, were intended to establish a 
distinction between those who have assumed civil oflice in the Gen- 
eral Government and military and naval officers, as also those of the 
people never in office, who might be held liable toimpeachment with- 
out careful exclusion. 

Twelfth. The body of the people was excluded from the process of 
impeachment by apt language because the practice in the English 
Parliament had given some color to the idea that any subject might 
be impeached, But the President and Vice-President were included 
in the number liable to impeachment because that practice had ex- 
cluded the king from such process. 

Thirteenth. The cumbrous machinery of impeachment is not likely 
to be set in motion for light causes or be unjustly used by an incom 
ing party as a mode of assault on their retiring adversaries. The 


| good sense and rectitude of the people would rebuke such use of this 


tribunal. Congress has provided other means for the trial of minor 
offenders, to which they are properly remitted, and the Senate will 
judge for itself what are high crimes and misdemeanors. But, if this 
abuse is an inseparable incident to this process, the remedy is in an 
amendment to the Constitution. 

Fourteenth. The allegations of the articles of impeachment, taken 
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as confessed for the purpose of this plea to the 
the lat 


ors in that otlice. 


jurisdiction, are that 
e Secretary of War was guilty of high crimes and misdemean- 
In my view 
diction to try this impeachment, and, if he is found guilty, to sentence 
him to disqualitication from office. 


Opinion of Mr. Edmunds, 
Delivered May 16 and 17, 1876. 


fr. EDMUNDS. Mr. The provisions of the Constitu- 
tion on this subject, brought together in their order, are as follows: 

The House of Representatives shall * * * have 

ent Article 1, section 2, last clause.) 

The Senate shall have the sole power to try all impeachments 
they shall be on oath or aflirmation Vhen the 
nited States is tried, the Chief hall pre side. 
nvicted with« neurrence of two-thirds of the members present. 
clause.) 


President : 


the sole power of impeac h 


t purpose President of the 
Justice s 
nt the ¢ 
aixtl 
nb case 
and disqual 
the United States 
to indictment, trial, judgment and punishment, according to law. 
tion 3, seventh clause.) 
The 


President shall * * * have power to grant reprieves and pardons for of- 
fenses against the United States, except in cases of impeachment. (Article 2, sec- 
tion 2, first clause.) 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other hich crimes and misdemeanors. (Article 2, section 4.) 


(Article 


1, section 3 
Jud 


s of inypeachment shall not extend further than to removal from 


ificat ! of honor, trust, or profit under 


ment 


m to hold and enjoy any 


(Article 1, sec 


Looking to the language of the Constitution alone, and applying 
to it the ordinary rules of construction and common sense, I have no 
difficulty in holding that the right of the House of Representatives to 
impeach and of the Senate to try a person for high crimes committed in 
oflice, does not depend upon the circumstance of holding oflice at the 
moment of the impeachment, and, so, is not lost by the fact that the 
accused party had ceased to hold office before the proceedings began. 

It seems to me demonstrable that the grants of the power of im- 
peachment to the House and of the power to the Senate to try are, 
unless limited or restrained by the fourth section of article 2, complete 
and unlimited, otherwise than by the import and scope of the term 
“impeachment,” as it was at that time defined and understood. The 
range of the judgment, which otherwise might have been even death, 
is limited, but the jurisdiction over the subject and the accused is not. 
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his resignation does not oust our juris- | 


When sitting for | 9 
: | son,” &c. 


And no person shall be | 


but the party convicted shall nevertheless be liable and subject | 


| sure or suspension; but the fourth section, hereafter to be considered, 


requires one of them to be done, if the person convicted happens to 
be within the category described at the time of judgment. 

The two things, removal and disqualification, are not inseparable 
and to be taken in solido. We are not to go further than both. The 
clause is negative, and a prohibition against doing more than two 
things cannot be turned into a command to do both or neither. Ip 
the negative form of the clause the use of the conjunction and was 
indispensable. Had or been used, we should have been prevented 
from applying more than one of the remedies in any case. Hence it 
follows that no inference can be raised from these words that the 
person impeached must be an officer at the time of impeachment. [| 
should myself, indeed, have no hesitation in holding that a person 
out of ofiice could be impeached for ahigh crime committed in itif the 
language of the Constitution had been affirmative, like this: “All civil 
officers of the United States shall be liable to impeachment for trea- 
In all such cases the jurisdiction attaches on the commis- 
sion of the offense, and it attaches to the offense and the person com- 
mitting it. No difficulty arises from the use of the word office or officer. 
An office is a function, and an officer is a person performing it. When, 
therefore, the law provides for dealing with an oflicer who miscon- 
ducts himself, all rights and responsibilities are fixed at the moment 


| of the act, and his ceasing to hold office is not of any consequence 


except as making one part of the judgment unnecessary. It is the 
individual who has committed the offense while holding a particular 
relation to a public trust, and it is the individual and not the rela- 
tion that isto be brought to trial and dealt with for it. The cireum- 
stance that one of the duties of the tribunal will be to remove him if 
it finds him still holding on to a place he has dishonored must not 
be confounded with the amenability to prosecution, trial, and judg- 
ment in his personal character. It is in that character indeed that 
he is removed from office, which is merely the separation of the in- 
dividual from the performance of the trust he has betrayed. 

There are numerous instances of laws framed on the obvious prin- 
ciple and distinction before stated, under which it is not known that 
it was ever hinted that the jurisdiction failed because the pariy had 
left office, and so a part of the sentence would be unnecessary. The 
following are a few of them: 

By 5 and 6 Edward VI, chapter 16, it is provided that any persons 
holding office selling appointments under them “shall not only lose 
and forfeit” their “office,” but “shall be adjudged a disabled person 
to have, occupy, or enjoy the said office.” 
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By 8 George I, chapter 24, section 8, it is enacted that if any “ offi- 
cer of any of His Majesty’s ships or vessels of war” shall receive on 
board merchandise for purposes of trade, every such “officer” shall, 


>. 


Leaving out of view, then, for the present, the fourth section of 
article 2, the question is, what isimpeachment? I understand it to be, 


He 


both in its legal and historical sense, the accusation and prosecution 


of a person for treason, or other crimes and misdemeanors, affecting | 


the administration of public affairs. (Jacobs’s Law Dictionary, title 
Impeachment; 4 Blackstone’s Commentaries, 259; Comyn’s Digest, 
title Parliament.) 

It was not, so far as I know, even suspected at the time of framing 
our Constitution that by the existing definition or practice of im- 
peachment the accused must possess the particular quality of being 
an oftice-holder at the time of accusation or trial. The import of the 
term was not then subject either to doubt or dispute. Its scope, at 
least as including all high official crimes, was also settled and well 
known. It had never been asserted, so far as 1 know, that it did not 
apply to ex-oflicials equally with those in office at the moment of pres- 
entation. It followsthat,if the word was to have any definite meaning 
and scope in the Constitution, it must have been used in the sense in 
which before that time it had been known and used. (United States 
vs. Wilson, 7 Peters, page 150; McCool vs. Smith, 1 Black, page 459.) 

To hold otherwise would be to cast doubt and uncertainty upon 
many other parts of the Constitution. The subjects of jury trial, 
pardon, habeas corpus, admiralty and maritime jurisdiction, attain- 
der, piracy, and many others, are instances. The Constitution is not 
an instrument of detinitions; it is an instrument of grants and dec- 
larations. The only definition in it is that of treason. 

The words of the third section of article 1 are not only general as 
to description of the jurisdiction, but they refer to the accused as a 
person. They declare that— 

When the President is tried, the Chief Justice shall preside; and no person shall 
be convicted without the concurrence of two-thirds of the members present. 

rhe plain meaning of these words to my mind is, that the accused 
is to be tried in his personal character, and that when he happens to 
hold the office of President, and is on trial, the Chief Justice shall 
preside. It does not follow because the President may be impeached 
and tried while in office that he cannot be afterward. 

It has been contended that the clause concerning the judgment in 
impeachment cases shows that the accused must be in office when im- 
peached and when sentenced, This proposition cannot, I think, be 
maintained, The clause does not speak of jurisdiction, either in re- 
spect of the offense or the offender; but it merely regulates by limita- 
tion of extent, the consequences to follow from the exercise of a juris- 
diction already granted. It declares simply that the judgment shall 
not extend further than two things—removal from office and dis- 
qualification. The range of the action of the tribunal, after it has 
found the offender and tried and convicted him, is cireumscribed by 
boundaries. Withiu these boundaries it may do both or only one of 
the things allowed, or still less than the extent of either, as by cen- 








upon being convicted thereof by a court-martial, “lose and forfeit 
his command and office, and shall be forever afterward incapable to 
hold office, and forfeit all wages due to him.” 

By Section 5408 Revised Statutes, it is declared that “every officer 
having the custody of any record,” &c., who shall “ destroy it, &e , 
shall pay a fine, and shall moreover forfeit his office and be forever 
disqualified,” &e. 

By Section 5444 Revised Statutes, it is provided that every “officer” 
of the revenue who admits dutiable goods without duty “shall be 
removed from office and fined,” &c. 

A case under martial law illustrates these views. The Constitution 
provides that every person shall be entitled to trial by jury. &c., 
“except in cases arising in the land and naval forces,” or “in the 
militia when in actual service.” a 

In the war of 1812 the President called for certain regiments of New 
York militia to enter actual service. One Martin, enrolled in the 
militia, refused to respond, and remained at home. After the war 
was over and the militia discharged, he was brought before a court- 
martial for the offense of refusing to serve. He was tried, condemned, 
and sentenced to pay a fine. He brought an action against the ofli- 
cer who collected the fine, and the case came to the Supreme Court. 
That court decided unanimously that, he having committed the of- 
fense while he belonged to the militia and when it had been called 


| into actual service, the jurisdiction of the court-martial attached 


then, and did not depend upon the activity with which it should 
have been exercised, or the haste with which it should proceed, but 
that he was amenable to its jurisdiction after the war was over an¢ 
the militia had been disbanded. (Martin rs. Mott, 12 Wheaton, 22.) 

It may well be considered that the matter of removal of the person 
from oflice on impeachment is one of necessity or usefulness rather than 
of jurisdiction to try. The question does not arise until after convic- 
tion, and then if the person is not in office the judgment is not neces- 
sary, although perfectly regular if pronounced. In the latter case the 
act required has been performed in advance of the judgment, which 
could not make the judgment either irregular or erroneous, however 
vain it might be if it were the only judgment to be pronounced. It 
would seem to be a waste of time to refer to the instances that illus- 
trate this. 

It has been claimed in the argument on one side that, if the respond- 
ent was in oflice at the date of the commencement of proceedings, 
the jurisdiction then existing could not be defeated even if the Sen- 
ate would have had no jurisdiction had he vacated the office before. 
Iam unable to perceive the force of such a distinction. Jurisdiction 
is of two kinds only : first, of the subject-matter so-called in the books, 
that is, the offense, which in this case itis charged was the taking of 
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bribes while the responds nt was in office. This jurisdiction must ex- 
ist. if it exist at all, at the time the offense was committed, and it can- 
not under any circumstances be created afterward. So existing, it 
eapnot be lost in any other way than by an abrogation of the law upon 

chich it is founded or by the abolition of the tribunal upon which 

the jurisdiction is conferred ; ue ither the lapse of time nor the change 
of circumstances of the offender has any effect upon it whatever. If. 
he has received a pardon or has been before acquitted or convicted of 

the same offense, or if the statute of limitations has run, the jurisdic- 

tion over the subject remains precisely what it was before, and these 

things are mattersof defense, showing, not that the tribunal hasnoright 

to trv, but that, having the power to try, it is upon Such circumstan- 

ces bound to pronounce judgment in favor of the respondent. But 

his elementary principle must be so obvious that I will not enlarge 

upon it. 

fhe other branch of jurisdiction is what is called jurisdiction of 
the person. It always relates to the individual who is to be brought 
under the judgment of the tribunal. No matter how many places of 
trust he may hold or by how many titles he may be described, it is 
the man in his personal, and not his oflicial, character who is to be 
confronted with the accusation and withthe accuser. Even when the 
object of the prosecution is not punishment, but to compel the perform- 
ance of an official act, the judgment of the court always is against 
the person, commanding him to exercise the office and duty the law 
has imposed upon him. This being the complete nature of jurisdic- 
tion, (and it was never, so far as I know, questioned,) the jurisdic- 
tion over the subject-matter of the offense described in the articles, if 
it ever existed, cannot have been lost by the change of circumstances 
of the respondent; or, if by possibility it could be lost by such change 
of circumstances, it must equally be lost when the change occurs 
after proceedings begun, as well as before. The proceedings them- 
selves cannot create jurisdiction over the subject; they are only in ex- 
ercise of the jurisdiction residing in the tribunal. But the jurisdiction 
over the person is first obtained by such exercise in the process of 
bringing him before the tribunal. And asthe jurisdiction over the sub- 
ject may be lost by abolishing the law creating the offense or abol- 
ishing the tribunal authorized to try it, so the jurisdiction over the 
person may be lost by his ceasing to exist, and in no other way. And 
at whatever stage in the proceedings this last event happens, the re- 
sult is the same, subject in some cases, possibly, to the doctrine of re- 
lation. 

I am, then, clearly of opinion that, viewing the provisions of the 
Constitution under the appropriate heads of the power of the House 
of Representatives and the Senate in respect of impeachments, the 
aceused is subject to the jurisdiction of this tribunal, notwithstand- 
ing he may have been out office when the impeachment was begun. 

But it is suggested that the second article of the Constitution, which 
relates to the executive power, contains in its fourth section a pro- 
vision that raises the presumption that jurisdiction to prosecute and 
try an offender by impeachment is to be confined to cases in which 
the accused person persists, in spite of his detected crimes and in spite 
of the danger to the public service, in remaining in office until he is 
prosecuted, and (as I think it necessarily follows) until he istried and 
convicted; for, as I have said, it seems impossible to hold that, if it 
be the person in his character of an officer whois impeached and that 
he is in his character of an officer only to be convicted and adjudged, 
the jurisdiction exists any longer than the official relation does. ‘This 
section is in the following words: 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. ' 

It will be seen that it does not profess to confer any power, but it 
imposes a duty to be performed in a certain event. 
in that article of the Constitution which alone grants all the other 
powers conferred either upon the Senate or House of Representatives, 
but under the appropriate head of executive powers and liabilities. 


It provides for the immediate dismissal of offenders in that Depart- | 


ment when convicted on impeachment. Obviously that isall there is 
of it upon its face. Everything else that is to be got out of it must 
be through the medium of speculative dialectics. Had it been placed 


in the first article with the provisions upon the subject of impeach- | 


ment and in the same order in which it now stands, it seems perfectly 
plain to me that not a cavil even could have been raised upon it in 
favor of the claim of the respondent. The provisions then would 
have stood: 

_ First. The House of Representatives “shall have the sole power of 
impeachment.” 

Second. “The Senate shall have the sole power to try all impeach- 
ments.” 

Third. “Judgment in cases of impeachment shall not extend further 
than to removal from office, and disqualification to hold and enjoy any 
ottice of honor, trust or profit under the United States: but the party 
convicted shall nevertheless be liable and subject to indictment, trial, 


judgment and punishment, according to law.” And “the President, 


Vice-President and all civil officers, shall be removed ” on conviction, 
&c. So brought together, can the keenest criticism find any ground 
for claiming that this last clause was intended to impair any power 
granted in the prior ones, or that the circumstance of holding oftice 


at the moment of impeachment was to be made a test of the right to | 


impeach or try anybody ? 
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The fourth section does not declare who may or who may not be 
impeached, but that the President, Vice-President, and all civil officers 
shall be removed on impeachment for and conviction of treason, &e. 
It does not hint at jurisdiction, but, on the other hand, it in terms de- 


clares what shall follow the exercise of a jurisdiction by conviction ofa 
person holding office. Inevery otherinstance inthe Constitution where 
power, authority, or jurisdiction is conferred, entirely different lan- 
guage is employed, clear and affirmative in its character: as in the 
passages betore referred to, and in all grants of power to Congress or 
either of its Houses, in all grants of power to the Executive, and in 
the grant of judicial power; and it is amazing that if the framers 
of the Constitution had intended this section to be one of jurisdic- 
tion, and determinable at the will of the offender at that, it should 
have been left in its present form for policy and conjecture to dis- 
cover it. It will be observed, too, that it makes no provision at all 
for disqualification ; and if it be the jurisdictional provision, it com- 
pletely measures the judgment as well as describes the offender and 
the offense, and it would be difficult to disqualify at all, as removal 
alone is mentioned; for, as the prior disqualifying clause is in the 
negative, that could not be resorted to to enlarge the jurisdiction 
under this section. 

But it appears to me that, if this section could be treated as one of 
descriptive jurisdiction and made like the other jurisdiction clauses 
of the Constitution, to read aflirmatively and specifically, that the 
House of Representatives shall have power to impeace h and the Sen 
ate to try the President; Vice-President, and all civil officers of the 
United States, and on conviction to remove and disqualify, it would 
still be clear that retirement from office would not affect the ques- 
tion; for, as has already been shown, if the power granted be to it 
peach and try the President, &c., for misconduet in oflice, it 


isa power 
to prosecute and try the person who while 


h holding the oflice com- 
mitted the offense, without regard to his character at the tine the 
hand of the law is laid upon him. There is no conflict be 


section and the provisions of article 1, nor is this 


veen this 


a limitation upon 


them. On the contrary, it is an addition that in respect to persons 
holding office at the time of conviction, the judgment of removal, 
that otherwise would have been discretionary and micht have been 


} 


suspension for a limited time or censure, shall be pronounced. And 
in view of the negative form of the judgment clause in the first ar 
ticle, it might have been open to doubt in the convention whethe1 
| the President and Vice-President whose terms of oflice were fixed at 
four years could be removed without an express provision. 
From these considerations confined to the wordsof the Constitution, 
I am of the opinion that in order to give effect to all its provisions on 
the subject, and to carry out the intent of the instrument expressly 
| stated, to provide not only for removal, but (in many instances more 
| important still) for excluding from office citizens who should betray 
their official trusts, it must be held our jurisdiction isnot defeated by 
the retirement of the offender from office. If, as is claimed, (but which 
Ido not by any means admit,) the ¢ 
respect of its jurisdictions like a penal statute, the jurisdiction is, I 
think, still clear. The detinition of the terms used was perfectly un- 
derstood and the expressions employed must in every part be given 
their fair effect. 

I will now proceed to the considerations bearing upon the question, 
extrinsic to the words of the Constitution, and in the light of which 
they may, I think, be justly viewed. The state of a subject at the 
time, the condition of the laws and practice, the mischief to be pro- 
vided against, and the adequacy of the reme-lies to be applied, are all 
| just subjects of consideration in seeking for the true construction of 
| a coustitution or a statute. 
| Under this head I refer— 
| First. To the state of the English law of impeachment at the time 
the Constitution was framed and adopted. By that law, from which 
American impeachment was taken, it was settled and universally 
known that an ex-official could be prosecuted by impeachment and 
tried for crimes committed in the office he had vacated. And this pro- 
vision of the English law, instead of ever having been regarded or com- 
plained of as an abuse, was considered an essential security of the peo- 
ple, uncriticised by anybody. The case of Warren Hastings then pro- 
| ceeding, Was an eminent instance of a prosecution of this character, no- 
torious in every country where the English language was spoken or 
where English history wasknown. The chief and necessary object in 
such a prosecution was the security of the state against the possibility 
of the return to office of one who had flagrantly betrayed his trust. 
But in Englandapardon granted after conviction and judgment on im- 
| peachment operated as any other case of pardon—to relieve the of- 
| fender from all the effects of the judgment, and to restore to him his 
full political capacity. The case of Lord Chancellor Bacon was a 
| well-known instance of this character. To guard against the abuse 
of this power of pardon, the framers of our Constitution carefully 
provided that there should be no pardon in any case of impeachment. 
| ‘The offender convicted and disqualified by the judgment of the ordi- 
| nary courts of law could escape the consequences of his crime through 
the pardon of the executive, and by his favor be again put in charge 
of the public trust he had abused; but if disqualified by impeach- 
| ment, the possibility of executive sympathy and favor was put en- 
| tirely out of reach. 


mstitution is to be « trued in 





It will be seen, too, on a careful consideration, 
that this exclusion of the power of pardon really bas effeet only in 
| respect of disqualification, if granted after sentence, for I think it 
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clear tl wi yt this exclusion a pardon after sentence of removal 
actual I ould not restore the offender to his office. Such 
an act would ing less than an executive appointment. But 
if in a case like the present, the guilty person can avoid all jurisdic- 
tion of impeachment by resignation, he is enabled to do for himself 
the very thing that Constitution says the executive shall not do fo 
him,—that is, relieve himself from any possible disqualification again 
at the earliest moment, to lay hold of the administration of affairs 
with a fresh appetite for corruption. Was it not, then, the object of 
the framers of the Constitution to retain the remedy of impeachment 
in its full vigor, and to prevent, in the cases supposed, its being frus- 
trated by any action of the Executive and much more by any action 
of the wicked official ? 

Second. The state of the law in the States at the time our Constitua- 
tion was adopt ad. 

Nine of the thirteen already had distinct provisions in their con- 
stitutions upon the subject, regarded, evidently, not as instruments 


South Carolina, were formed in substance and almost literally like 
penal statutes, such as I have referred to, against official misconduct, 
and providing for disqualification as well as removal. Others, as 
New York, providing a tribunal with general power to try impeach 
ments, and describing affirmatively the power of impeachment as 
against officers. One—Pennsylvania—providing for the impeachment 
of an oflicer “ either when in office or after his resignation,” using, as 
it will be seen, the same words of description for the person in oftice 
and out of it. Another,as North Carolina, describing the offender as 
an officer, and providing for his prosecution like the ordinary descrip- 
tion of a penal statute. 

With all these constitutions before them, and with the knowledge 
of the settled import and scope of the proceeding, and under tlie 


English law, it seems impossible to believe that the members of the 


of oppression or of danger to private rights, but as essential securities | 


of public liberty and purity of administration. 
That of Delaware (September 20, 1776) provided that— 


The president, when he is out of office and within eighteen months after, and all 
others offending against the State, either by maladministration, corruption, or other 
means by which the safety of the Commonwealth may be endangered, within eight 
een months after the offense comma.tted, shall be impeachable by the house of As 
sembly before the legislative council. * * * If found guilty, he or they shall be 
either forever disabled to hold any office under the government, or removed from 
oflice pro tempore, or subjected to such peins and penaltics as the law shall direct 
And all officers shall be removed on conviction of misbehavior at common law, or 
on impeachment, or upon the address of the General Assembly. (Article 23, page 213. 


That of Massachnsetts (March 2, 1780) provided that— 


The senate shall be a court, with full authority to hear and determine all im 
peachments made by the house of representatives against any oflicer or oflicers 
of the Commonwealth for misconduct or maladministration in their offices. 

* ° * * * * ° 

Their judgment. however, shall not extend further than to removal from office, 
and disqualification to hold or enjoy any place of honor, trust, or profit under this 
Commonwealth; but the party se convicted shall be, nevertheless, liable to indict 
ment, trial, judgment, and punishment, according to the laws of the land. (Chap 
ter 1, section 2, article &.) 


Phat of New York (April 20, 1777) was as follows: 


* * * * * * 


A court shall be instituted for the trialof impeachments. (Article 32.) 

That the powerot impeaching all oflicers of the State for mal and corrupt conduct 
in their respective offices be vested in the representativesof the people in assembly. 
» * “ * * * * 

No judgment of the said court shall be valid unless it be assented to by two 
third parts of the members then present; nor shall rt extend further than to r 
moval from office, and disqualification to hold and enjoy any place of honor, trust, 
or ae under this State. But the party so convicted shall be, nevertheless, liable 


and subject to indictment, trial, jadgment, and punishment, according to the laws 
of the land. (Article 33.) 


That of New Jersey (July 2, 1776) had this provision: 
e * * * ‘ * 
Provided always, that the said officers severally shall be capable of being re-ap 
pointed at the end of the terms severally before limited ; and that any of the said 
officers shall be liable to be dismissed, when adjudged guilty of misbehavior, by 
the council on an impeachment of the assembly (Article 12.) 


It will be noticed that this is the only instance in which mere re- 
moval from office was the object to be attained. 
That of Pennsylvania (July 15, 1776) declared: 


Every officer of State, whether judicial or executive, shall be liable to be im- 
peached by the General Assembly, ei¢éer when in oflice or after his resignation, or 
removal for maladministration. (Article 22.) 


That of Virginia (July 5, 1776) provided that: 

* * * * * * * 

The governor when he is out of office, and others offending against the State 
either by maladministration, corruption, or other means by which the safety of the 
State may be endangered, shall be impeachable by the house of delegates 

* ‘ * * * * * 

If found guilty, he or they shall be either forever disabled to hold any office under 
government, or be removed from such oftice pro tempore, or subjected tosuch pains 
or penalties as the law shall direct. (Pages 287 , American Constitutions.) 


That of North Carolina (December 18, 1776) declared that: 


The governor and other officers offending against the State by violating any part 


of this constitution, maladministration or corruption, may be a im. | 


peachment of the General Assembly or presentment of the grant 
of supreme jurisdiction in this State. (Article 23.) 
Governor and other oflicials offending. (Article 23.) 


jury of any court 


In this it will be observed that if the ex-official on the grounds in- | 


sisted upon in this case could not be impeached, he could not be pros- 
ecuted in court ; forthe powers to impeach and to prosecute criminally 
were stated in exactly the same terms. 
That of South Carolina (March 19, 1778) provided : 
. ° * * * * ms 
Phat the power of impeaching all officers of the State for mal and corrupt con 
duct in their respective offices, not amenable to any other jurisdiction, be vested 
in the house of representatives. (Article 23.) 


It will be seen that these constitutions, which must have been fa- 


Federal convention should not have in aflirmative terms declared 
that no one should be impeached or convicted unless in office at the 
the time, if they had so intended, when at the same time they studi- 
ously set a boundary to the judgment, and put away the possibility of 
executive interference; and in a case, too, in which, if the claim of 
the respondent be correct, neither the boundary to the judgment nor 
the exclusion of a pardon would be of the least consequence without 
the practical assent of the accused. To reach such a result by force 
of a supposed implication arising out of the fourth section of the ex- 
ecutive article of the Constitution would be most extraordinary. If, 
as I do not perceive, ingenuity can raise such an implication, the 
principle of law declared by the Supreme Court in the case Faw rs, 
Marsteller, 2 Cranch, page 10, would prevent its having the effect 
claimed. It is there said by Chief Justice Marshall, stating the opin- 
ion of the court: 

In searching for the literal construction of an act it would seem to be generally 
true that positive and explicit provisions, comprehending in terms a whole class of 
cases, are not to be restrained by applying to those cases an implication drawn 


from subsequent ones, unless that implication be very clear, necessary, and irre 
sistible. 


A cardinal rule in construing all laws, penal as well as others, is 


| that of common sense, and to make an implication extracted from 


one part of a statute or constitution absolutely nullify an express 
and wholesome grant of power in another would not, as it seems to 
me, comport with this rule. Ican find nothing either in the words 
of the Constitution, English law, history, State constitutions, (except- 
ing New Jersey,) existing at the time, the debates in the Federal or 
State conventions, or in the cases that have arisen, that raises the in- 
ference that liability of officers of the United States to impeachment 
was intended or understood to be affected by their retirement from 
office after committing a crime. But each and all these sources of 
information lead me to the opposite conclusion. Some passages in 
debates and arguments have been referred to, but an examination of 
them all with the context convinces me that in these passages the 
idea expressed was that only the misconduct of the person in a na 
tional as distinguished from a State office was the subject of impeach- 
ment, and that if one holding an office should be convicted he must 
be «moved, Instances in these debates, particularly in State con- 
ventions, are too numerous to be cited at large. The following are a 
few of them that speak in unmistakable language: 

In the Pennsylvania convention Mr. Wilson, himself a member of 
the Federal convention, speaking of the impeachment of Senators 
(which it then seemed to be understood could be done) and of the sup- 


| posed improbability of their convicting themselves, said : 


But this will not be always the case. When amember of the Senate shall behave 
criminally, the criminality will not expire with his office. The Senators may be 
called to account after they shall be changed and the body to which they belonged 
shall have been altered. (2 Elliot's Debates, page 477.) 

Mr. Madison, in the Virginia convention, and alsoa chief member of 
the Federal convention, and primus inter pares in hoth, speaking of 
the impeachment of the President, said: s 

He is responsible in person. If he shall seduce a part of the Senate to a partici 
—— in his crimes, those who are not seduced would pronounce sentence against 
iim ; and there is this supplementary security, that he may be convicted and pun- 
ished afterward, when other members come into the Serate, one-third being ex- 
claded every two years. (3 Elliot's Débates, page 516.) 

In the South Carolina convention General Pinckney, also a member 
of the Federal convention, speaking of the impeachment of Senators, 
said : 


Though the Senate are to be judges on aapeaienatin and the members of it 


would not probably condemn a measure they had agreed to confirm, yet as they 
were not a permanent body, they might be tried hereafter by the Senators and con- 
demned, if they deserved it. (4 Elliot's Debates, page 265.) 


In another place, referring tothe argument that the power of great 


men might overthrow the Government, he said: 


miliar to the members of the Federal convention, and which certain | 


literal coincidences in respect of some of them show were actually in 


their hands, covered every aspect of the question, some, as Dela- | 


ware and Virginia, withholding the power to impeach the chief mag- 
istrate until he should be out of office, and conferring it without dis- 
tinction as to all others. One—New Jersey—providing this remedy 
only as a means of removal from otiice. Some, as Massachusetts and 


An appropriate body, immediately taken from the pose and returnable to the 
people every second year, are to impeach those who behave amiss or betray their 
— trifsts; another body, taken from the State Legislatures, are to try them. 
No man, however great, is exempt from impeachment and trial (4 Elliot's De- 
bates, page 281.) 

In Blount’s case the respondent was expelled after impeachment, 
and the plea alleged that he was not ever a civil officer and that he 
was not a Senator at the time he pleaded. The action of the Senate 
was first to negative by 14 to 11 a resolution declaring that he “ was 
a civil officer of the United States within the meaning of the Consti- 


| tution and therefore liable to be impeached ;” second, to adopt, by 
| the same vote of the same Senators, a resolution that his plea was 


‘ 


suflicient. 
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I think the inference is fair, taking the two votes together, that 
the point made in the plea that he was then out of office was not re- 
rarded as having any value. The negative of the first resolution, de- 
cla ing in the past tense that he was a civil officer, was equiv alent to 
declaring that he was not such at the time of his offense, and so the 
same fourteen Senators declared as a consequence that the plea was 
cool. A careful examination of the whole course of the argument in 
that case on both sides clearly convinces me that neither the man- 
agers nor the counsel supposed that a person holding a civil office and 
committing a high crime in the course of its administration could es- 
cape impeachment by laying down his commission. 

It is indeed evident that in the case of offending officials the remedy 
in courts of law by punishment may often entirely fail; first, when 
the criminal has the honest sympathy of the executive, whose unlaw- 
ful orders he may have been executing in committing the offense. In 
such a case he would receive pardon; second, when, from a belief in 
his innocence or out of pity for his supposed misfortunes, the prosecut- 
ing ofticers themselves, under the orders of the executive, would be 
directed not to proceed against him; third, when from corrupt mo- 
tives the same orders would be given; fourth, when, from party bias or 
in supposed resistance of it, the same policy of inaction would be 
adopted. In all such cases the official offender would go “ unwhipt of 
justice” if by his own will he could defeat impeachment by resigna- 
tion; and impeachment as a practical remedy for security against 
vreat official crimes would cease to exist. 

We have been pressed with the dangers liable to arise from uphold- 
ing the jurisdiction. If it be admitted that this is a proper element 
in the question it must be considered from both points of view. On 
the one hand, it is asserted that it subjects all the people of the 
United States who have held office to the power of impeachment 
without limit of time, and that in the changes of party it may be- 
come an instrument of persecution. But this presupposes that a ma- 
jority of the elected Representatives of the people will have become 
corrupt and that two-thirds of the Senators will also corruptly and 
through perjury lend themselves to suchschemes. When such astate 
of society is reached, the power of impeachment will be among the 
least of evils. On the other hand, if the jurisdiction in such cases 
as the present does not exist, the great remedy (for it is a remedy 
rather than a punishment) of.impeachment, carefully preserved in the 
constitutions of all the States, will be shorn of all its value for the 
protection of the people, as declared in the Constitution, against the 
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House of 
power to impeach ; 


Commons and 


possessing the sole power to try the sole 


for from Great Britain we derived not only our 
ideas of the common law but our ideas of parliamentary procedure, 
our systems of practice and pleadings, our maxims and the meaning 
of technical words and phrases ; and the meaning of impeachment, 
as understood by the framers of the Constitution as derived from our 
British ancestors at the adoption of the Constitution, it has to-day, 
subject only to the limitations and restrictions of the Constitution. 
The procedure is substantially the same as in the British Parliament. 
The judgment is restricted. ~ 

Our Constitution, as I construe it, wisely subjects the person guilty 
of an impeachable crime or misdemeanor committted while in oftice, 
not only to impeachment for the official crime or misdemeanor com- 
mitted while thus in office, but likewise to indictment, trial, judg- 
ment, and punishment according to law for the same crime or misde- 
meanor, the same as any other criminal person. The processes are 
essentially different, the forums different, and the objects to be accom- 
plished different. The person may be tried, convicted, and judgment 
rendered against him by the court of impeachment for his official 
crimes, and yet he may not be indicted, tried, sentenced, and pun- 
ished in the ordinary course of law; or he may be tried, convicted, 
sentenced, and punished in the ordinary course of law, while for his 
official crimes he may not be impeached. The two trials have no nee- 
essary connection. Each, however, is a trial, when had, for a crim- 
inal offense: The one for a grave official crime or misdemeanor com 
mitted in office; the other for an offense against the ordinary criminal 
laws of the land. The one is an extraordinary trial before a court 
specially organized under the Constitution for the very purpose of 
investigating the official crimes and misdemeanors of which the ac- 
cused may stand charged by articles of impeachment, and of deciding 


without appeal that very case. When this court of impeachment has 


| performed its functions in that case, it is dissolved and ceases longer 


return to office of great offenders and against their pardon by a cor- | 


rupt or misguided Executive. In weighing these suggested dangers 
on either side, can we hesitate in our choice? In every aspect of the 
case that has been presented tomy mind I cannot doubt that the juris- 
diction of the Senate is complete. 


Opinion of Mr. Maxey, 
Delivered May 17, 1876. 


Mr. MAXEY. William W. Belknap stands charged before the Sen- 
ate sitting as a court of impeachment, by articles presented and ex- 


to be a court. But the same person may, under the Constitution and 
by its special provisions, notwithstanding trial, conviction, and judg- 
ment against him by the court of impeachment, be tried, convicted, 
sentenced, and punished by a court of competent criminal jurisdiction 
organized, not for this particular case, but for the trial of all offend- 
ers Within its jurisdiction, and it continues to be such court after the 
trial the same as before. An investigation of the nature of the judg- 
ment pronounced by the court of impeachment will aid in the eluci- 
dation and solution of the question of jurisdiction before the court. 

It has been strenuously argued that the judgment of the court of 
impeachment, even to the full of the constitutional limit, inflicts no 
punishment in the sense and meaning of the Constitution. If this be 


| correct, it logically follows that the trial before the court of impeach- 


hibited by the House of Representatives, with being guilty of high | 


crimes and misdemeanors committed in office while Secretary of War, 


and is specifically charged in said articles with corruptly and unlaw- | 


fully taking and receiving money while Secretary of War, paid to him 
with a view to influence his official action as such Secretary, and that 
he was so influenced in consideration thereof. 

The respondent pleads to the jurisdiction of this court, and says 
that before and at the time when the House of Representatives or- 
dered «nd directed that he should be impeached at the bar of the 
Senate and at the time when said articles of impeachment were pre- 
sented nd exhibited against him, he was not, nor has he since been, 
nor is he now an officer of the United States, but at said times, is now, 
and ever since has been a private citizen of the United States and of 
the State of Iowa. 

Without analyzing the pleadings, it is sufficient to say that the 
real question before the court is, Has the Senate, sitting as a court 
of impeachment, the constitutional jurisdiction to hear and decide 
this case? Here is a grave question of constitutional law we are 
called on to determine. 


The House of Representatives * * * shall have the sole power of impeach- 
ment. (Part of clause 5, section 2, article 1, Constitution.) 
rhe Senate shall have the sole power to try all impeachments. 


: . i (Part of clause 
6, section 3, article 1, Constitution.) 


The articles of impeachment were presented by the House. If the 
House of Representatives had the constitutional power of impeach- 
ment in the case at bar, the Senate undoubtedly has the sole power 
to try the impeachment; so that the question presents itself: Was 
the power of the House of Representatives constitutionally exercised 
in the case at bar ? 

lhe Constitution does not in terms define impeachment. What- 
ever meaning the word had at the adoption of the Constitution it 
has now. 

To ascertain this meaning we must ascertain what was understood 
and acted on as its meaning by the States which framed and ratified 
the Constitution and by,the bodies in England—House of Lords and 





ment is not a criminal trial; for it would be vain to speak of a court 

having criminal jurisdiction shorn of the power to punish. 

never says or does a vain or useless thing or a foolish thing. 
I think this is a grave error. 


The law 


Judgment in cases of impeachment shall not extend further than to removal 





from office, and disqualification to hold and enjoy any oflice of honor, trust, or profit 
under the United States; but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgment, and punishment according to law (Article 
1, section 3, clause 7, Constitution.) 

We are not left in doubt as to the meaning of the word “ convie- 


tion,” and the common acceptation and the legal definition are sub- 
stantially the same. 
Webster defines “ 
The act of convicting ; 
offense. 


conviction :” 


finding, or adjudging guilty of an 


the act of proving 
Bouvier defines “ conviction:” 
That legal proceeding of record which ascertains the 


guilt of the party 
which the sentence or judgment is founded 


and upon 
Webster defines “jadgment” thus: 


Judgment is the sentence of the law, pronounced by a ec 
upon a matter in issue in any cause before it 
court. 


urt or a judge thereof, 


judicial determination; decision of a 


Bouvier defines “ judgment” thus: 

The decision or sentence of the law, given by a court of justice or other compe- 
teut tribunal, as the result of proceedings instituted for the redress of an injury 

Now, we have in the clause of the Constitution last quoted the word 
“judgment” in respect to impeachment, and the word “ convicted,” 
“party convicted” inthe same connection, and we have the defini- 
tion of conviction as that legalproceeding of record which ascertains 
the guilt of the party, and upon which the sentence or judgment is 
founded; so that these apt and appropriate words with well-defined 
meaning in criminal law are found in the seventh clanse of section 3, 
article 1, of the Constitution, limiting the extent of the judgment or 
sentence on conviction in cases of impeachment, namely, that it 
shall not extend further than to removal from office, and disqualitica- 
tion to hold and enjoy any office of honor, trust, or profit under the 
United States. It is a limitation on the judgment, and in no sense 
touches the jurisdiction of the court. The highest punishment to 
which the court can go in its judgment is fixed by the Constitution. 
All under this, of the same nature as that is within the disere 
tion of the court. It is entirely dis¢ retionary with the court what 
shall be the judgment, provided it is of the nature of 


ae 
hxed, 


that set out in 


the Constitution ; and provided it does not go further than the limit 
| fixed by the Constitution, always making removal part of the judg- 
ment if the party on trial holds a civil office under the United States, 
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But Iam not confined to the words “ conviction ” and “ judgment ” 
i port of the position which I have advanced, namely, that this 
is a trial for a criminal offense, an official crime, by a constitutional 


special criminal jurisdiction, namely, the Senate sitting 
court of impeachment, authorized by the Constitution to hea 
and pronounce judgment upon conviction, 


In further support of this view I quote the following clause of the 
Constitution: 


The President * * shall have power to grant reprieves and pardons for | 


ffenses against the United States, except in cases of impeachment. (art of 
1, section 2, article 2, Constitution.) 

In this connection I make the following extract from a decision of 

he Supreme Court of the United States defining “ pardon ;” namely : 

Pardon is an act of grace proceeding from the power intrusted with the execution 


of the laws which exempts the individual from the punishment which the law in 
flicts for a crime he has committed, (7 Peters, page 150, the passage quoted on 


page 160 

The position that judgment in cases of impeachment inflicts no pun- 
ishment is conclusively overthrown by the passage which I have just 
quoted from United States rs, Wilson, in which the opinion was de- 
livered by Chief Justice Marshall. 

Analyze the clause of the Constitution last quoted in the light of 


the above opinion of the Supreme Court, and by substituting for | 


“pardon” its meaning as defined by Chief Justice Marshall, speaking 
for the court, and we have: 

rhe President shall have power to grant reprieves and exempt an individual 
from the punishment which the law inflicts for the crime he has committed, except 
that in cases of impeachment he shall not have the power to exempt an individual 
from the punishment wl: the law inflicts for the crime he has committed. 

So that we have the os: 


and appropriate words of the criminal law, 
“judgment” or “ 


sentence,” “conviction,” “ pardon,” “punishment,” 
“crime,” “ punishment,” which the law “ intlicts,” &c., for “crime,” 
all used in respect to impeachment. 

The conclusion to my mind is irresistible that this must be held a 
trial for a criminal offense—an oflicial crime; that this court is a 


court of special criminal jurisdiction, with the power to inflict pun- | 


ishment upon conviction and judgment, the extreme penalty or limit 
of the judgment consequent upon conviction being fixed by the Con- 
stitution, beyond which the court cannot go. 

If this be correct, and if there be nothing in the Constitution to 
the contrary, and there is not, then the jurisdiction of this court to 
hear, try, acquit, or convict, and pronounce judgment of acquittal or 
conviction according to the facts, attached instantly upon the alleged 
commission of the crimes and misdemeanors imputed to the defend- 
ant in the articles of impeachment. 

rhe question of guilt or innocence has nothing whatever to do with 
the question of jurisdiction. If the House of Representatives had the 


power to impeach upon the facts averred in the ar icles, this court | 


has jurisdiction to try. And this jurisdiction attaches in this court 


according to the facts averred in the articles of impeachment, pre- | 


cisely as jurisdiction attaches instantly to a court of criminal juris 
diction according to the facts averred in the indictment. Jurisdic- 
tion in both cases may lie dormant for want of discovery; but, for all 
that, it exists, and the beginning of proceedings is simply setting in 
action a pre-existing jurisdiction. The jurisdiction of an ordinary 
criminal court may also lie dormant for want of indictment, precisely 
as the jurisdiction of this court may lie dormant for want of articles 
of impeachment ; nevertheless jurisdiction in each case vests upon the 
commission of the offense. Jurisdiction once attached cannot be 
divested by the act of the party inculpated so long as he may live. 


The position of Mr. Rawle, that impeachment will lie against a per- 


son “who is or has been” an officer of the United States, for a ngh 
crime or misdemeanor committed while in oflice, is, in my judgment, 
correct and consonant with the great purposes sought to be accom- 
plished by this grant of power in the Constitution. 


In the Virginia convention called to consider the Constitution of | 


the United States, Mr. Madison, while discussing the treaty-making 
power, referring to the President, said : 


* 9 If he should seduce a part of the Senate to a participation in his crimes, 
those who were not seduced would pronounce sentence against him; and there is 


this supplementary security, that he may be convicted and punished afterward 
when other members come into the Scnate, one-third being excluded every second 


viction by those Senators that may be innocent, should no more than one-third be 


engaged with the President in the plot; and should there be more of them engaged 


in it, he may be tried and convicted by the succeeding Senators, and the upright 


Senators who were in the Senate before.—£Uioti'’s Debates on the Federal Constitu- 
tion, second edition, volume 3, page 516. 


It follows for the reasons given, if they be sound, that the plea to 
the jurisdiction should be overruled. 


Second : 


Kach House may determine the rules of its proceedings. (Partof clause 2, section 
5, article 1, Constitution.) 


The House of Representatives, under this warrant of the Constitu- 


tion, and in order to facilitate and expedite business, has subdivided | 


itself into many committees, and among others a Committee on Ex- 
penditures in the War Department. This committee, as appears by 
the defendant’s pleas, had this matter under investigation while he 
was Secretary of War, with the defendant before them in person ; 
had examined a witness, and were proceeding to investigate the mat- 
ters charged against the defendant. It is true the defendant in the 
same plea says that said committee had no authority from the House 





of Representatives to investigate the charges against him, but I ap- 
prehend this does not change the fact, nor the ratification of thy 
action of the committee by the House, nor the constitutional power 
of the committee derived through the Honse. In my judgment t 
proceedings begun, had their origin constitutionally, before th 
committee. 


he 


it 
al 


Resolutions ordering articles of impeachment was another step, and 
still another was taken by presenting and exhibiting articles of im- 
peachment against the defendant at the bar of the Senate. If, then, 
the more circumscribed view is taken (to which I do not give my 
assent) that jurnsdiction attached by the beginning of proceedings, it 
attached when the investigation began before the committee, (of 
which defendant had notice and appeared,) culminating in articles of 
impeachment; and jurisdiction, having vested, could not be divested 
by the act of the defendant, and therefore the plea to the jurisdiction 
should be overruled. 

Third. 1 think it entirely immaterial whether the party against 
whom articles of impeachment may be presented is in office or not at 
the time they are found and exhibited. 

The essential point is, Was he an officer of the United States at the 
time the imputed crimes and misdemeanors set forth in the articles 
are therein charged to have been committed by him as such officer? 
If yea, the jurisdiction of the court of impeachment instantly at- 


| tached and became vested by reason of the alleged commission of the 


high crimes and misdemeanors in office, precisely as the jurisdiction 


| of the criminal court instantly attached and became vested by the al- 


leged commission of the crimes and misdemeanors against the law of 
the land, considering him the same as any other criminal person. Both 


| jurisdictions spring out of the same acts. There is no reason why 


one jurisdiction should attach before the other; nor is there any more 
reason why one jurisdiction should be divested by the act of the party 


| more than the other, The admission of such doctrine renders the Con- 


stitution in this regard a dead letter. Now we know that the incul- 
pated party cannot divest the jurisdiction of the ordinary court of 
criminal jurisdiction by his own act, neither can he divest the court 
of impeachment of jurisdiction of his official crimes by his own act. 

The Blount case, (2 Annals of Congress,) to which reference has so 


| frequently been made, settles nothing in respect to this point. It 


simply determines, and properly, that a Senator is not a civil officer 
of the United States, and therefore not impeachable, and this doubt- 
less because his title and commission come froma State, and not from 
the United States. This exposition, in my judgment, is consonant 
with right and reason. Not only so; it is the recognized doctrine in 
England, to which we must look in the absence of a definition of im- 
peachment in the Constitution, and of authoritative precedents in 
our own country. 


The Constitation refers to impeachment without defining it. It assumes its ex 
istence, and silently points to English precedents for knowledge of detail Pre 
fessor Dwight in sixth American Law Register, page 257.) 


Among the numerous English precedents which might be cited the 
cases of Warren Hastings and Viscount Melville are in point. Both 


| had resigned their offices; Melville while the subject-matter of his 
| delinquencies was under discussion, Hastings before proceedings had 


begun. Hastings’s trial was pending and had drawn to it unusual 
attention and interest in Europe and America at the very time the 
constitutional convention was in session. The debates in the conven- 
tion on the question of the removability and disqualification by im- 
peachment of the President throw much light on this subject. The 
question there was not whether the Executive should be impeachable, 
but whether he should be impeachable while in office. It seems not 
to have been doubted that he could be impeached after his term ex- 
pired. We must conclude that the framers of the Constitution had 
the English precedents before them and had full knowledge that in 
England the power of impeachment not only existed but was acted 
on of impeaching persons after they had gone out of office as well as 
while in oflice for crimes and misdemeanors committed in office. The 
conclusion is irresistible that they accepted the word impeachment 
with its well-understood and recognized meaning, limiting only the 
power of the court in its judgment to removal and disqualification 
and commanding removal on conviction where the impeached party 


| was a civil officer of the United States. The power of impeachment 
year; so that there is a twofold seeurity—the security of impeachment and con- | 


being restricted in the matter of judgment, and not otherwise, ac- 
cording to all recognized rules of construction, no other restriction, 
modification, or qualification was designed or made. 

The trial by impeachment was, in my judgment, designed by the 
Constitution to be a trial for official crime. The punishment is apt 
and appropriate to official crime: removal from office and perpetual 
disqualification. Removal from office relatively to perpetual dis- 
qualification is a trifling matter. It is done almost every day, some- 
times with, sometimes without, cause, and does not have perceptible 
influence on the politicial or social standing of the officer removed 
where trial is not had; but the man under sentence of perpetaal dis- 
qualification to hold any office of honor, trust, or profit under the 
United States is as completely ostracised from his fellows as the Man 
in the Iron Mask was isolated in his lonely cell. The felon may be 
pardoned; the man disqualified by the judgment of the court of im- 
peachment never. We know not what is the unpardonable sin which 


excludes its perpetrator from all hope of entering the portals of, 


heaven, but this we do know, that a man who stands convicted of 
high crimes and misdemeanors committed while in office, and is sent- 
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epeed by the court of impeachment to perpetual disqualification, is placed just such restrictions on it, and no more, as they deemed wise. 
held by public opinion to be a living, moving infamy, a moral leper, | And these I have endeavored to show afiect the judgment and not the 
hunned by his fellow-man and without hope of pardon this side the | jurisdiction. 

vrave. 

And this supreme punishment is, in my judgment, inflicted not only 
to vet rid of a bad man in office, not only to prevent that man ever 
being restored to office, but chiefly, by fearful example, to teach all 
men that American institutions and the perpetuation of free govern- 
ment, of the people, by the people, and for the people, demand purity 
in office. It says to all the world, in fearful language, that he who 
obtains office, however exalted be his social and political station, 
and who betrays his sacred trust by the commission of official crime, 
and upon fair trial is found guilty and sentenced by this court to 
perpetual disqualification, unlike the ordinary felon, is beyond 
pardon, because he has betrayed, to the hurt of all the people, a great 
trust. It teaches all men that the public offices of the land, to which 
the humblest citizen may aspire, are forever closed against him, be- 
cause he has been weighed in the balance and found wanting. The 
Constit ation intrusts this fearful power to no ordinary tribunal. The 
character of this angust court gives emphasis to the positions I have 
presente d. Two embassadors from every State in this Federal Union 
of co-equal States make up this august court, and it is not reason- 


My judgment from every stand-point from which I have earnestly 
and laboriously examined this grave and most important question, is 
that the Senate, sitting as a court of impeachment, has jurisdiction 


to try the case at bar, and therefore that the plea to the jurisdiction 
should be overruled. 


Opinion of Mr. Wright, 
Delivered May 17, 1276. 


Mr. WRIGHT. To the articles of impeachment preferred against 
him by the House of Representatives, the defendant, William W. 
Jelknap, pleads, among other things, that at the time said articles 
were exhibited he was not, nor has he since been, nor is he now (at 
the time of plea pleaded) an officer of the United States. To this 
the managers on the part of the House of Representatives interpose, 


in substance, a demurrer, to the effect that, if a civil officer of the 
able and in consonance with human action that they will close the | United States at the time of the commission of the offense charged, it 
gates forever to political preferment against an American citizen un- | matters not that he had laid down such trust before said articles were 
less they can and ought in truth and conscience to pronounce this | exhibited. 
weighty judgment. It appears from the pleadings and record that, thongh said defend- 

I have not discussed section 4, article 2, of the Constitution, to wit: | ant was Secretary of War prior to the 2d day of Mareh 1876, and at 

The President, Vice-President and all civil officers of the United States, shall be | the time of the commission of the alleged offenses, he at ten o’clock and 
removed from office on impeachment for, and conviction of, treason, bribery, or | ticenty minutes of the forenoon of that day tendered his resignation of 
other high crimes and misdemeanors. . , said office and that the same was then and there accepted by the Pres- 

This section, in my judgment, does not touch the question of juris- | ident of the United States; that the House of Representatives on that 
diction, nor the power of the court as to its judgment, save as herein- | day, (to wit, March 2 1876,) after the hour above named resolved to 
after stated. The jurisdiction is ample and unrestricted by a former | present articles of impeachment against said defendant; that the 
clause: Senate was notified thereof on the 3d of March by the proper com- 

The Senate shall have the sole power to try all impeachments. mittee of the House; and that the articles were exhibited in proper 

The number of the court necessary to convict is also set out in a | form and at length on the 4th day of April 1576. 
former clause : ‘ The question of jurisdiction thus raised has been discussed with 

And no person shall be convicted without the concurrence of two-thirds of the distinguished and exhaustive abilit y, and meets us at the very thres- 
nembers present. ; : hold of the investigation. It is one of the utmost gravity, whether 

The nature and extent of the judgment is previously set out. oe an ne the ao ged or the pecan te ag 

Judgment in cases of impeachment shall not extend further than to removal from rot a a a sat ess el ae . : : . ee 1 *, } io rae gg 
office, and disqualification to hold and enjoy any oflice of honor, trust, or profit | SanpeESna _ chy ee of — ; ‘edera pager EY Y ao vt 2 * 
under the United States, the close of one hundred years of our national history, for the first 

| as i : =e Se 5 od osee ‘ , lw " nNericayr 

The fact that a party convicted by the court of impeachment can- | ae for authoritative determination by the American 
— this conviction in bar toa prosecution by indictment is also The question is this: Defendant being a civil officer at the time of 
the commission of the offenses charged, is he liable to impeachment under 
articles exhibited against him after he had resigned said office, said res- 
ignation having been accepted by the proper executive officer? 

Before reaching the main question, however, two or three unim- 
portant ones are perhaps worthy of notice. I dispose of these very 
| briefly. 

First. The acceptance of the resignation was in no manner neces- 
sary to its validity or completeness. As a rule, and save where a 
statute otherwise provides, any civil officer may, at his own will and 
pleasure, lay down any publie trust; and, that he may be relieved 
from further official responsibility and care, it is not necessary that 
he shall have or obtain the consent of any other official or person 
thereto. There is no law which forbids the Secretary of War or any 
other civil officer under the United States, resigning his office, and 
this resignation, when duly tendered and offered in fact, therefore, as 
completely and absolutely disrobed the defendant officially before 
as after itsformal acceptance by the Executive. The Execative had 
‘ no discretion, for he had no power to compel the defendant to remain 
under the United States. We now command that if the party con- | in office. The law may require the assent of another, or others, to 
victed be a civil officer of the United States, by your judgment he get into office in this country, but, fortunately for the officer, and 
shall be removed from office. Whether you shall go further in your perhaps for the service, too, he doesnot need such assent to get out. 

| 
| 
| 
i 
| 


But the party convicted shall nevertheless be liable and subject to indictment, 
trial, judgment, and punishment according to law. 


If the fourth section of the second article be regarded as jurisdic- 
tional, then the judgment of the court nnder that section is shorn of 
its principal strength, to wit, disqualification from ever after holding 
oflice. This is unreasonable, and contlicts with the universal doctrine 
of construction, that all parts of a law must be construed to stand 
according to their plain import, if not manifestly contradictory, which 
is not the case here. 

The fourth section of the second article, in my judgment, means 
that if the party impeached be a civil officer of the United States, he 
shall, upon conviction, be removed from office. Construed with the 
other parts of the Constitution, the whole together means this: We 
have granted to the Senate the sole power to try all impeachments. 
We have furthermore directed that judgment in cases of impeach- 
ment shall not extend further than to removal from office, and dis- | 
qualification to hold and enjoy any office of honor, trust, or profit 





judgment, and add disqualification, is within your discretion.| Second. Does the motive influencing the resignation in the least 
Whether you convict or not, is to be determined on your consciences | affect the question? In other words, suppose the defendant resigned, 
according to the facts ; but should you convict, you shallremove. This, | avowedly, openly, and undeniably, for the purpose of avoiding im- 
in my judgment, harmonizes and gives force to every part of the Con- | peachment, and for no other purpose, could this in any manner be 
stitution bearing on impeachment. considered in determining our jurisdiction? I answer, most certainly 
It will be noted that in respect to impeachment the sixth clause of | not. 
section 3, article 1, of the Constitution uses the word “ person,” not | 
“officer.” The seventh clause of the same section uses the word 
“party,” not “ officer ;” while the fourth section, second article, uses | 
the word “ officer.” This is not accidental. The greater word “ per- | 
son,” “party,” in the third section, first article, embraces the lesser 
word “ officer,” in the fourth section, second article; so that every 
part of the Constitution on impeachment can, without the slightest 
strained construction, be given its fall force. And it is also to be ob- 
served that there is not a word in the debates of the convention which 
framed the Constitution indicating an intention to limit or in any 
manner restrict the broad power previously granted in clause 6, sec- 
tion 3, article 1, nor is there anything in the debates to show a desire 
or Intention to abridge the power of impeachment as exercised in the 
British Parliament, except in the judgment. The judgement was re- 
stricted, not the parties against whom judgment might be rendered. 
Unless the converse appears, we must conclude that the framers of 
the Constitution took the word impeachment as they found it, and 


The resignation was a legal act and must have, upon every prin- 
ciple known, so far as I am aware, to every system of jurisprudence, 
its legal effect. The motive influencing is of no more consequence than 
the color of defendant’s hair or his opinion of the impeaching com- 
mittee or the members of the Senate. Of course, if the resignation 
was not actual but colorable or simulated, a different question would 
| be presented. But in this case, admitting it to be real or actual, the 
motive is attempted to be brought in question as of value. With it, 
I repeat, we have nothing to do. 

Third. Had the defendant resigned at the time the House of Rep- 
resentatives took action? It is said he had not, for the reason that, 
as the House resolved on impeachment on the same day, though at a 
later hour than the act of resignation, such resolution took effect, by 
relation, to the first moment of that day, and therefore was prior, 

in actual or legal time, to the resignation. 
I do not stop to inquire whether defendant was actually and in a 
legal sense impeached, or rather whether a due presentment was 
| made prior to the 4th day of April last, (the day when the articles 
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in the 
conceding that he was in law impeached on the 
but fact at an hour after the resigna- 
rv clear that the resignation was prior in legal time, 
defendant was not officer at the time of im- 

If there are no portions of a day as to the impeachment 
there as to the resignation, and if one, therefore, goes back 
to the first moment of the 2d of March, so must the other. 
defendant, therefore, had resigned on that day after the articles were 
resolved upon, he could claim, in my judgment, with as much pro- 
priety as the managers now do, that, as that act went back by rela- 
tion to the first moment of that day, he was out of oflice before the 
House took action. And if, by possibility, in that state of the case, 


were finally exhibited, 
consideratior kor, 
March, 
n I am still ve 
that the 
yj" ichment 


neither are 


“i day ot as matter of 


and refore an 


his counsel had so claimed, it is at least probable that such claim | 


would have been resisted as stoutly and ably by the managers as they 
now insist upon this rule for the people. But I repeat, if it is true 
in one case or as to one act, it is equally so as to the other, and noth- 
ing is gained. Itis not true as to either, however, for in our criminal 
jurisprudence, in a matter so vitally affecting the rights of one 
charged with the highest offenses, neither the law, justice, nor com- 


mon reason will allow a technical, barren rule—a rule, too, only to be 


invoked in furtherance of justice—to give the lie to what is true in 
fact, or to make that true in law which is false in fact. 


I shall assume therefore that the defendant was actually out of | 


oflice at the time he was impeached, as much se and as completely as 
if he had resigned or his term of office had expired days or months 
before, and I shall treat the alleged motive of resignation as of no 
possible account, and upon these assumptions inquire whether he was 
still amenable to this constitutional punishment. 

Other Senators have, and others doubtless will, discuss the history 
of the constitutional provisions involved, as also the authorities or pre- 
cedents bearing upon the same. Because of this, as also because that 
whole field was exhaustively gleaned by counsel, but more because in 
my judgment, in view of contlicting opinions and the comparatively 
little attention heretofore given to the real question here involved, the 
merest ray of light has on prior occasions been thrown upon it—I 
say because of these things I shall content myself with stating my 
conclusion from the provisions of the Constitution itself. I do not 
think, however, that the authorities help us much, if any, and that 
it must be treated as a question to be now for the first time author- 
itatively settled by the American Senate. I may remark, however, 
in possing, that I by no means believe that the little decided conflicts 
with the conclusion I reach. 

The consequences of the one construction or the other of these con- 
stitutional provisions, let me also say, I regard as having legitimately 
but little weight. The light or aid drawn from the deprecated or to 


be desired consequences of this construction or that of a statute or | 


constitution is, at best, in most cases of the least value, and indeed 
not infrequently misleads or ens in error. 


which greater safety. For if only those can be impeached who are 
in office at the time the articles are exhibited, then it is said the con- 
sequences would be most disastrous to the public welfare and the 
situation most anomalous; because the most hardened and corrupt 
official could by resignation, even after the Senate had adjudged his guilt 
and before sentence, cheat the law and go unwhipt of justice. 

And the Senator from New Jersey, with a 
responsive to the highest moral impulses, feeling and seeing the great 


immediately preceding sentence could defeat jurisdiction, has at- 
tempted to find a middle ground. But I submit just here that thege 
is no middle ground. He cannot find rest for his feet upon any wah 
theory. Indeed his argument rests, he will allow me to say, more in 
theory than in logic. If only those in office can be impeached, be- 
cause removal is declared in all cases to be a part of the penalty, then 
the logic is inexorable and not to be avoided that they must be so at 
the time the sentence is pronounced. 
trunk, whether the head was off a moment or a year before you came 
to the execution. 

But returning from this digression, I remark that to the argument 
drawn from such consequences it is answered, grant the premises, 


yet one liable to impeachment may be indicted and tried in the judi- | 


cial courts, and that if he escapes the sentence of the impeachment 
triers and courts, he must still confront the greater and more inex- 
orable judgment of a great people, who, while they judge in mercy, 
love that which is politically just ; and that neither resignations nor 
forms nor pleas nor judgments of Senates can control or mislead this 
grandest of inquests. On the other hand, if those once in oftice and 
now out can be impeached, if this is the meaning of the Constitu- 
tion, then in alarm it is said only the grave can bar such prosecu- 
tions ; and, too, that at each turn of the political wheel in this Gov- 
ernment, Where elections are frequent and the people’s will not the 
most stable, those displaced may be at the mercy of an exultant 
and bitterly malignant triumphant majority. To this it is answered, 


ate only being allowed to so declare by a two-thirds vote; 
if i8 not to be presumed that a power so great and 


and that 
so tremendous 


will be invoked except in cases clearly and justly calling it into ex- | 


ereise, And thus | might at much greater length state the argu- 


ments based upon the supposed consequences of adopting this view 


sense and for the purpose Low under | 


And if | 


Then, too, in this case it | 
were difficult to tell in which path we shall find most dangers or in | 


heart that ever beats | 


You cannot decapitate a headless | 
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or that of the Constitution, and their claimed complete refutation ; but 
I disiniss them all; for if the Constitution speaks, and I am to assist 
in its execution, then with conseqences I have nothing to do, no 
care. As a member of this court, knowing that I must for myself 
declare the law, I may happily, in the discharge of that duty, leave 
consequences to take care of themselves. 

What, then, is in the law or the Constitution ? 

The House of Representatives shall have the sole power of impeachment. 

This is found in the second section of the first article in its proper 
and appropriate connection. These words are few, but their mean- 
ing is certainly neither obscure nor doubtful. It gives to the House 
the power to impeach and ercludes every other body, for it says the 
House “shall have the sole power.” Nothing is left for interpretation, 
as to nothing in the sentence need we resort to books or law for ex- 
planation but the last word, “impeachment,” and which was very 
fully explained and defined yesterday by the Senator from Vermont, 
{[Mr. EDMUNDS, ] and to it I shall not, therefore, refer more at length. 
By this clause, then, we have declared the grand inquest which alone 
can present or exhibit articles of impeachment against those liable 
to its penalties under our Constitution. 

This as clearly confers the power as it would be possible for any 


| words or language to do, and I confess to not a little surprise that any 


one should say that it does not confer power. If the power to im- 
peach is not conferred here, itis not at all. Why it says that the House 
shall have the power of impeachment, the sole power. When the Con 
stitution says that Congress shall have the power “to lay and collect 
taxes,” is there no power conferred? When it says Congress shall 
have power to “borrow money,” does it confer the power named? 


| When it says it shall have power to “coin money,” do you want more 


to show that it has power to do this thing? When it says it shall 
have power to “establish post-offices and post-roads,” have we ever 
doubted that power over these subjects was thereby conferred? When 
it says that the House shall “elect its own Speaker and other officers,” 
has any one ever denied that this conferred the power to make these 
selections ? And when it says the House shall have the power, the 
“sole power of impeachment,” do we need any more unequivocal and 
clear or emphatic language to show where this power is lodged or 
the right and duty to exercise it? Why if the language used in this 
case does not confer the power claimed, then I repeat it 1s not found 
at all, nor has Congress power to do anything whatever upon any sub- 


ject, for in precisely the same language is all power conferred upon it 


as a legislative body. No, Mr. President, it will not do to say that 


| this does not confer the very power claimed ; and I repeat, as I shall 


I hope hereafter show, that this provision is the very source of the 


| power invoked in cases of impeachment, and that without it we are 


driven to rely upon the merest implication. 

Having, then, the supreme grand jury, or the proper inquest; hav- 
ing found who alone may impeach, we next inquire who is to try 
these offenses. This is answered in section 3 of the same article, 
where it is declared that— 

The Senate shall have the sole power to try all impeachments, 


And thus we see that the power to exhibit articles is giren to but one 


| body, and that of trying is in precisely the same terms limited to the 


Senate. The machinery of impeachment can only thus be set on foot, 
and when jurisdiction is invoked but one body can exercise it. In 
other words, we have but one jurisdiction with sole power to present, 


| and the one court having sole and exclusive jurisdiction to hear and 
wrong which would follow the rule that resignation after trial and | 


determine. 

And now, having the agencies prescribed or the power given, rather 
by enumeration than by definition, we may remark, (and this is true 
of almost the entire Constitution.) we naturally inquire for what may 
the House impeach and who is liable to the process; and when we 
have answered these inquiries we have at the same time answered 
who and what the Senate may try; for I assume that the Senate may 
and (perhaps) must try such persons and for those matters which the 
House may constitutionally present. 

The first inquiry, for what offenses may this jurisdiction be invoked 
or for what may the proper persons or officers be prosecuted by im- 
peachment, is not very material, I grant, to the matter now before 
us, since there is no point made, thus far at least, that the matters 
charged in the articles exhibited are not impeachable under the Con- 
stitution. 

We have, then, the only proper body setting on foot this impeach- 


| ment; this appropriate power has made in due form its complaint to 
| the proper court and for or of a matter for which the defendant is 


amenable to the penalties provided by the Constitution, unless by 
his resignation that liability no longer continues. 

Then who are liable? I answer, clearly not the private citizen. 
By this I mean that not every citizen of the land may be impeached. 
The tie of allegiance which holds or binds the citizen to the Govern- 


| ment and to his duties is to be kept in full force and by all proper 
| constitutional and legal means in this country as in England. 
| this rule, as I regard, of at least the earlier days of the common law, 
that guilt can only be found by the action of both Houses, the Sen- | 


But 


that all citizens or every subject might by impeachment be held to 


these obligations and punished for their violation, is not the rule of 


this country. Even in the States where we speak of the common 
law obtaining, we do not mean all of it, but only such parts as are 
not changed by statute, and such also as are consistent with the spirit 
and genius of our institutions and the habits and manners of our peo- 
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ple. This prerogative, or power, or right to impeach the private citi- | 
zen because of intidelity to his obligations to the Government, or for | 
any crime or misdemeanor, never was contemplated by our Constitu- 
tion as continuing or obtaining, and is no part of the common law of 
this country or of impeachment. For it was no part of the well- | 
settled parliamentary or common law when the Constitution was 
framed, and this its framers knew ; nor did they ever intend to go so 
far, as is plain from the Constitution itself and the whole frame-work 
of the Government. 

If citizens, as such, for offenses committed while citizens, are not 
impeachable, then who are? — : 

This question the Constitution, I admit, does not answer in words. 
We are left to deduce its meaning, in this respect, largely from its 
implications and more especially and almost conclusively from the 
law as it stood before or at the time of its adoption, rather than from 
any positive command, It does not say that civil officers shall only 
be impeached while in office. It does not say they shall be liable while 
in office and for a limited period after they shall either voluntarily 
lay down their trust or after their terms expire, as in some of the 
States. Nor does it say in words that they shall be subject to these 
great prosecutions after they cease to be officers. All we find is this: 
In the third section of the first article (from which I have already 
quoted and which I here set out in full the better to see the connec- 
tion of the entire language) we have this: 

The Senate shall have the sole power to try all impeachments. When sitting for 
that purpose they shall be on oath orattirmation. When the President of the United 
States is tried, the Chief Justice shall — and no person shall be convicted 
without the concurrence of two-thirds of the members present. 

Judgment in cases of impeachment shall not extend further than to removal from 
office, and disqualitication to hold and enjoy any oflice of honor, trust, or profit 
under the United States: but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgment and punishment, according to law. 


All the provisions thus far quoted, it will be observed, are found in 
the first article of the Constitution, which provides for the law-mak- 
ing power and defines or prescribes its powers and duties. In the 
next article, relating to the Executive, and in its second section, we 
find that he is given “ power to grant reprieves and pardons for of- 
fenses against the United States, except in cases of impeachment ;” 
and section 4 of the same article declares that— 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

And thus we have all the constitutional provisions which, as far as 
I can see, bear upon the question as to who is liable to impeachment. 

It will be observed that the provisions of the Constitution assumed 
rather than declared that any one should be liable to impeachment. 
For the Constitution does not say that the President and other civil 
ofiicers shall be liable to impeachment for the offenses named, but 
rather assuming such liability, and seeing that the power to impeach 
had already been given, it says that when they are impeached and 
convicted of these offenses they shall be removed. It assumes the con- 
clusion, in other words, that they may be impeached, and applies or 
declares certain consequences which are to follow. I deny that this 
section confers any power to impeach, much less that it is the only 
part of the Constitution conferring this power. I have already de- 
duced this power from other and unambiguous provisions of the in- 
strument. If there was nothing else than this section, I think it 
would be exceedingly difficult to find power to impeach, for we would 
be without a tribunal with power to present or power to hear. If 
this was the sole source of power, the danger of exercising from mere 
implication a prerogative so high, and fraught with consequences so 
great, would be urged upon us with much propriety, and I must say 
nota little force. And it is passing strange to me that any one should 
depict the great danger in extending the implications of the Consti- 
tution, the necessity of looking for an express grant before exercising 
a power, and still rest the exercise of this high prerogative upon a 
section which assumes but does not grant it. 

But it is argued that as removal must be and is declared by the 
Constitution a part of the penalty following the trial and conviction 
in all cases—that as this is logically as well as practically impossible 
of enforcement in one out of office, therefore only those who continue 
in office to the time of their presentment, if not of sentence, are liable 
to this proceeding. In my opinion the proposition as thus broadly 
stated, or indeed however stated, assumes too much, and loses sight 
of other and most material parts of the Constitution. 

I do not believe that removal from office is necessarily a part of the 
punishment in all cases. It is in cases where it can be applied, and 
not otherwise. I grant, too, that if removal was the only penalty, or 
if the Constitution contemplated that in all cases it should be a part 
of the penalty, I should esteem there was but little room for argu- 
ment in favor of the jurisdiction when the officer had resigned ; for I 
do not agree with the proposition that inability to enforce the order 
of a court, as applied to such a question, is not to be accepted as a 
fair and proper test of jurisdiction. The Constitution no more than 
the law requires or exacts vain or foolish things, and to say that the 
Constitution expected or ordained that we should go through the | 
farce of inquiring whether we ought to visit a punishment upon an 
offender which for any cause we no longer have the power to inflict 
would be illogical in the extreme, and, as I think, in the face of all | 
rules of any value or weight in judicial proceedings. 

But, as already stated, I do not believe that removal is necessarily 
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In the first place, I think the 






a part of the punishment in all cases. 


| connection in which this last provision in relation to removal is found 


is of no little significance as bearing upon this question. I find the 


| grant of power to impeach in that portion of the Constitution which 


detines and limits legislative powers and duties. I find in the same 
place the power given and the tribunal named to try the impeachment. 
I tind there, too, at least some rules of practice and a limitation of 


the punishment or of the consequences to follow conviction in such 


cases. Now, if having said this much it had stopped, it would scarcely 
be claimed that removal frem office was in all cases to be necessarily a 
part of the penalty. Neither do I think would it have been insisted 
thus far that only those in office at the time of conviction were amena- 
ble to impeachment. For if I had found these or like provisions in 
a statute, I should never have thought, I confess, for a moment that 
liability depended upon the official status of the person at the time of 
the trial, but rather at the time of the commission of the act with which 
he was charged. ; 

But it is said (and I may notice this point here as well as elsewhere) 
that if those out of office were liable to impeachment, why did not 
the Constitution say so? Ah, Mr. President, I think this may well be 
answered in two ways: First, those who had gone out of office, all will 
admit, were liable to impeachment for acts while in office by the parlia- 
mentary law of England. It was never held there that impeachment 
was confined to those in office at the time of their presentment. Now, 
is it not fair and legitimate to assume that the framers of the Consti- 
tution knew this, acted upon this assumption, and therefore intended 
that those who had gone out, as well as those in, were amenable to 
such prosecution? Andif so, may I not, in the second place, inquire 
with the utmost consistency and with next to unanswerable forceythat 
if the authors of the Constitution, with this knowledge before them, in- 
tended to include only those in office, why did they not sayso? It was 
very easy if they intended it to say “ while in office,” or use some like 
apt words to express their meaning, and thereby change the rule as it 
then obtained, as all admit, in England and elsewhere. 

But to return. The Constitution, in that part setting up the legis- 
lative or law-making branch of the Government, finished or concluded, 
as I have said, all that seemed to be necessary on the subject of pros- 
ecutions and trials of impeachment. Then it turned to the work of 
setting up the executive machinery, and said that he, the Executive, 
shall have certain powers, and, among others, to be “‘ Commander-in- 
Chief * * * ofthemilitiaof theseveral States,” but not until ‘called 
into the actual service of the United States ;” to “ require the opinion 
* * * of the principal officer in each of the Executive Departments,” 
but not unless the subject thereof related “to the duties of their re- 
spective oflices ;” to “grant reprieves and pardons forotfenses,” * * * 
but not “in cases of impeachment ;” and so as to other powers and 
their exceptions. But for the last exception, specially named, he 
could have pardoned or reprieved in impeachment cases as in the case 
of all other offenses against the United States. But that isin no sense 
a limitation or the semblance of a kmitation, nor does it seem to indi- 
cate the least intention to limit or restrict the grant of power already 
given, in its appropriate place, over the matter of impeachment. 

And the same reasoning applies to the main section relied upon in 
this connection. The second article, after prescribing the manner of 
electing the President and Vice-President, their tenure of office, what 
Congress might do by law in providing for cases of removal, disa- 
bility, &c., of both, and that the person succeeding to the office of 
President under such law should hold until the disability should be 
removed or a President elected, and giving to the Executive the 
power to appoint judges, embassadors, &c., then, in its last section, 
(4, the one quoted,) apparently out of abundant caution, and to avoid 
tf possible construction that these officers must, in virtue of what 
it had before declared, at all events and in any contingency hold for 
the terms named, it was declared that they and all civil officers shou-d 
be removed from office on impeachment and conviction of the otfenses 
named. But how does that limit the power to present and try im- 
peachments before given or the persons to be impeached? This sec- 
tion, as before shown, contains no grant of power on thissubject. It 
is as if all the other sections on the subject of impeachment and those 
governing the tenure of office of civil officers had been collated, and 
then at the close it had been said: “ But all civil officers shall be re- 
moved from office when impeached and tried for treason,” &c. 

And it is not permitted to limit a grant clearly and expressly given 
over a general subject by a supposed limitation ingrafted, and only 
to be supported by the most blind and indefinite implication. There 
is a state of case, it will be seen at once, to.which this section can 
apply in all its foree and with the fullest meaning, without invoking 
its language to limit and restrain all the other sections and provis- 
ions quoted. If this is so, then it is my plain duty to so apply it and 
have all the provisions stand. I must not find conflict if Ican by fair 
construction help it. That construction is always to be preferred 
and, indeed, adopted which will permit all the provisions of a stat- 
ute, and especially a constitution, to be of force rather than that 
which will nullify any. I accept and treat this section (4, article 3) 
as a simple rule as to what shall be done in cases of impeachment and 
conviction of those in oftice and to remove any doubt as to their right 
to continue to exercise their trusts after their conyiction. It does 
not at all impress me that it confines impeachment to those in office 
at the time of their trial and conviction. The language used in connec- 


tion with the other sections is not different from that found in num- 
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berless statutes providing for the punishment of official miscondnet 
and under which I never supposed, nor can I think any one ever did, 
that the official must continue in office in order to incur their penal 
ties, 

I am not unmindful that the Constitution (article 1, section 3) says 
that “where the President of the United States is tried, the Chief 
Justice shall preside ;” and that from this it is argued that this offi- 
cer can only be impeached when in office, for it is asked, If he is out 
of oftice shall the Chief Justice preside ? l answer, certainly not. The 
reason of the provision is clear enough, not doubted by any one; and 


why shall we attempt to warp or extend its meaning for the purpose | 


of limiting a necessary power, given for wise and necessary purposes 
by the Constitution ? 

Mr. President, the Constitution, held up by its four corners and 
considered as a whole, must receive at our hands a reasonable con- 
struction. We must not lose sight of the objects and purposes for 
which the powers therein given were conferred, As was said by 
Judge Story, that construction “ should be adopted which is most con- 
sonant with the apparent objects and intent of the Constitution; that 
which will give ethieacy and force as a government, rather than that 
which will impair its operations and reduce it to a state of imbecil- 
ity; * * ®* the exposition should havea fair and just latitude, so 
as on the one hand to avoid obvious mischief and on the othér hand 
to promote the public good.” It is a charter of life, not of death, to 


all public trusts are quite as essential to this life of the nation as that 
some defiant little official shall be removed from a trust which he has 
disgraced. 

Under this rule, I think, the construction stated is most clearly to 
be sustained. Because of this, and because I know, as we all do, as 


adoption of the Constitution, was impeachment ever contined to those 
in office at the time of their trial and conviction, and because I must be- 
lieve that the fathers employed the language of the Coustitution 
with a full knowledge of this fact and of the meaning of the word 
impeachment as then understood and accepted, I rest my conclusion. 
I do so, also, because I think it in the face of the letter and in de- 
fiance of the spirit of all legislation, as applied to crimes or any- 
thing else, tosay thatany one can avoid liability orresponsibility, which 
has already attached, by voluntarily laying down an office ; and, too, 
because upon every principle, when an officer assumes a trust, he is as 
much liable after the expiration of the term as while in oflice to 
atone to the offended law for any violation of its criminal provisions 
as he is for the money he controlled or for those acts of commission 
or omission not involving criminal liability. 

Mr. President, allow me to say in conclusion that I trust a pardon- 
able State pride, and certainly a strong personal regard for the ac- 
cused, inclined me to another conclusion. My first impressions, too, 
from a casual reading of the instrument, I confess, were against the 
power. But giving, as my time would allow, my best thought to the 
discussion and all the provisions of the Constitution, I have, with 
some reluctance, I admit—if reluctance should ever be indulged in 
the discharge of duty—been brought to conclude that we have juris- 
diction in this case and shall by my vote so declare. 


Opinien of Mr. Merrimon, 
Delivered May 17, 1876. 2 


Mr. MERRIMON. Mr. President, I will state briefly a summary of 
the grounds of my opinion upon the question now before the Senate. 
After so much has been said and much of it well said by Senators on 
both sides, more than this from me is unnecessary, especially as time 
has become so important for the consideration of other business. 

The Constitution defines, limits, organizes, and embodies the pow- 
ers Which those who made it deemed necessary to the free operation, 
protection, and perpetuation of our system of national government. 
In interpreting its meaning, the purpose contemplated by it must be 
kept steadily in view. In that light and to that end, its leading pro- 
visions and several clauses must receive a fair, just, and reasonable 
construction. This leading rule ought always to prevail in ascertain- 
ing its meaning and giving effect to its several provisions. 

Now, the Constitution provides as certainly the method of trial by 
impeachment as for a judiciary or the trial by jury. This method of 
trial is intended to answer a distinctive and important purpose, and 
that must be ascertained by applying the rule just stated in constru- 
ing the several clauses providing for it. 

It is provided in article 1, section 2— 

That the House of Representatives shall * * * have the sole power of im- 
peachment 

By this clause the unqualified power to impeach is conferred upon 
the House of Representatives. 

In section 3 of article 1 it is provided that— 

The Senate shall have the sole power to try allimpeachments. * * * Judgment 
in cases of impeachment shall not extend further than to removal from office, 
and disqualification to hold and enjoy any office of honor, trust, or profit under the 


United States: but the party convicted shall nevertheless be liable and subject to 
indictment, trial, jadgment and punishment according to law. 


BELKNAP. 


These clauses confer upon the Senate the sole power and jurisdic- 
tion to try all impeachments, limiting only the power of judgment. 

Here it is important to ascertain what is meant by impeachment, 
It is not defined in the Constitution, and we must necessarily look 
elsewhere to learn its meaning. It is a technical legal term, well uy- 
derstood in the English common and parliamentary law, and to that 
law, it is agreed by all, we must look for its meaning and use. Ac- 
cording to that law, it implies a method of accusation of official crime 
by which the House of Commons in England preferred charges of 
crime against some person who, at the time of the commission of such 
crime, sustained some official relation to the government before the 
House of Lords. The House of Commons had the right and power to 


| accuse any person who had been guilty of crime while in office under 


the government of such crime before the House of Lords, and the 
latter had the right and power to try and acquit or convict the ac- 
cused and award judgment in its discretion. It was not necessary 
that the person so accused should be in office at the time of impeach- 
ment; but it was only necessary that such person should have been 
in ofiice at the time of the perpetration of the crime in order to raise 
the jurisdiction of the court of impeachment. Perhaps, in ancient 
times, the House of Lords may have had, or exercised arbitrarily, a 
more extensive jurisdiction in matters of impeachment, but the En- 


| glish law was as I have stated it to be at and for a long while be- 
| fore the time of the formation of our Constitution. 

the people, their government, and their interests. Purity in the dis- | 
charge of official duty and the perpetual exclusion of bad mea from | 





This definition of impeachment being true, then the clauses of the 
Constitution just cited provide certainly that the House of Repre- 
sentatives, like the House of Commons in England, have the unquali- 
fied power to impeach—that is, to accuse—any person of crime per- 
petrated while such person held office under the United States be- 
fore the Senate, and the Senate, like the House of Lords in England, 


| have the power to hear, try, and acquit or convict such person so ac- 
already stated, that neither in England nor elsewhere, prior to the | 


cused, and award judgment. But the power of judgment is limited ; 
it “shall not extend further than to removal from office, and disquali- 
fication to hold and enjoy any office of honor, trust or profit under 
the United States.” . The power of judgment was not so limited in 
the House of Lords. And so, too, it is not material that the person 
so accused should be in office at the time of impeachment in order to 
raise the jurisdiction of the Senate to try, acquit or convict, and give 
judgment, unless there is some provision in the Constitution so pro- 
viding ; it is sufficient that he was in office at the time the alleged 
offense was committed. 

There is nothing in the clauses of the Constitution already cited re- 
quiring that the persons impeached must have been in office at the 
time of impeachment; on the contrary, the limitation in the last 
clause upon the power of jadgment goes to show that it was contem- 


| plated that the offending officer, though out of office by resignation 


or otherwise, might be impeached so that he might be disqualified to 
hold office afterward. It provides that— 
Judgment in cases of impeachment shall not extend further than to removal 


| from office, and disqualification to hold and enjoy any office of honor, trust, or projit 


under the United States. 


To construe this clause as meaning that the guilty officer must have 
been in office at the time of impeachment is to render it practically 
nugatory, forhe would always resign hisoffice, and thus avoid impeach- 
ment. All rules of legal construction, as well as the reason of the 
thing, forbid such a construction. 

The only other clause of the Constitution bearing on this subject is 
section 4 of article 2. It is in these words: 

The President, Vice-President and all civil officers of the United States, shall 
be removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

This clause does not confer jurisdiction, nor does it purport to do 
so. By the clauses which precede it and which appear in the proper 
place in the Constitution for that purpose, general jurisdiction is con- 
ferred. 

If it shall be treated as defining and limiting the class of persons 
subject to the jurisdiction of the Senate as a court to try impeach- 
ment, then it must be so construed, if possible, as to harmonize 
with the clauses conferring jurisdiction. This may reasonably be 
done by giving it the effect that all officers in office at the timeof im- 
peachment shall be removed from office, leaving the disqualification 
to hold oftice to the discretion of the Senate. 

If this provision were not in the Constitution, the Senate in cases 
of impeachment would not be obliged to give judgment of removal 
from office. It might give any judgment short of that, as of censure, 
or suspension from office, or the like. This clause by its express man- 
datory terms prevents this, and requires that any officer convicted 
for the offenses named shall be removed from office. It is mandatory. 
As to disqualification to hold office, that is left to the discretion of 
the Senate, as provided in the clauses giving jurisdiction. There is 
no word in the clause limiting the power to impeach to the time when 
such officer is in office, nor is there any such necessary or reasonable 
implication. Giving the words the plain meaning I have attributed 
to them, all the provisions of the Constitution cited harmonize, and a 
manifest general purpose is effectuated ; that is, to protect the Gov- 
ernment against faithless and corrupt officers and prevent the return 
of such men to office under the United States. This purpose is aided 
by another provision of the Constitution, which limits the pardoning 
power exercised by the President, so that it cannot reach cases of im- 
peachment. 
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The manifest purpose and spirit of the Constitution is, throngh the | 
court of impeachment, to protect the Government and people against 
high crimes and misdemeanors committed by the President, Vice- | 
President, and all other civil officers and perhaps other officers, while 
in office, by not only removing such offending officers from office, but 
also by disqualifying them to hold office ever after. Now, if it shall 
be held that by resigning his office the guilty officer can evade im- 
peachment, or that resignation operates to oust the jurisdiction of the | 
court, then one part of the purpose, and in many cases that might | 
arise, the most important part of the purpose, of the Constitution will 
be defeated; that is, to disqualify a great, corrupt, and powerful man, 
after he has beeause of crime resigned his office, to return to oflice 
again by means that he might in many ways employ. Can a con- 
struction which leads to such results, that thus defeats a distinctive 
and important purpose of the Constitution, be allowed? It seems to 
me that its terms, its phraseology, its manifest purpose and spirit all 
alike forbid it. 

| am therefore of opinion that the plea of the accused to the juris- | 
diction of the court cannot be sustained ; that it must be overruled, 
aud the accused required to auswer according to law. 


Opinion of Mr. Hewe, 
Delivered May 19, 1276. 


Mr. HOWE. Mr. President, the pending debate has developed two | 
very different theories touching the remedy of impeachment as pro- 
vided by the Constitution of the United States. Some Senators main- 
tain that the Constitution adopts the remedy known to the parlia- 
mentary law of England, subject only to such limitations as are 
expressly prescribed by that instrument; while others hold that our 
Constitution borrowed nothing but the name of the remedy from En- 
glish jurisprudence, and that it confers upon the two Houses of Con- 
yress bo power in impeachment any more than in legislation not ex- 
pressly granted. On one side it is argued that Congress may do by | 
impeachment whatever the British Parliament may do, unless pro- | 
hibited by some clause of our fundamental law. On the other hand, | 
it is contended that Congress can do nothing by impeachment, or any 
other way, unless expressly authorized by the terms of that law. 

In my own judgment the English remedy of impeachment never 
ought to have existed anywhere, and never was transplanted into 
this country. I therefore beg leave to submit briefly a view of that 
strange remedy known in the English law as impeachment. 

The British constitution is of volcanic formation. In its succes- 
sive chapters we see the upheaval of different political convulsions. 
Human necessity, not human cboice, gave shape to the dreadful proc- 
Sometimes it was the necessities of a prince, sometimes the 
necessities of a class, sometimes the necessities of the people which 
dominated the movement. Parliamentary impeachment was the re- 
sult of one of those convulsions. Impeachment originated in the ne- 
cessities of a prince, and notin the necessities of the people. Mr. 
Hallam says the impeachment of Lord Latimer was the tirst which 
occurred under the English government. That was during the reign 
of Edward III. He was an able and not very scrupulous monarch. 
His ancestors for four reigns had been the vassals, not the sovereigns, 
of the English nobles. His great great grandfather was that King 
John from whom the barons of England wrested the great charter 
at Runnymede, His great grandfather was the third Henry, in whose 
reign the infamous Albemarle plundered prince and people indis- 
criminately, and Fawkes de Breauté, when the court had pronounced 
thirty-five judgments against him for the expulsion of so many free- 
holders from their possessions, armed his retainers, took the judge 
from the bench, and imprisoned him in Bedford Castle. His grand- 
father was Edward I, a prince of great activity and courage. But 
his authority was defied both by the clergy and the nobility. The | 
archbishop of Canterbury told him he must not assess the church, 
because the Pope had forbid the clergy to pay taxes. The Earl of 
Hereford refused to go with his army into Flanders. The king ex- 
claimed to him, ‘“‘ By God, sir earl, you shall either go or hang ;” and | 
the earl replied with equal spirit, “ By God, sir king, I’ll neither go 
nor hang.” In the end, the king was obliged to apologize both to 
the clergy and the nobility. His father, Edward I], was dethroned | 
and murdered. Admonished by so many examples of the dependence 
of the Crown upon the peerage, Edward III resolved upon its disen- | 
thrallment. He came to the throne when he was only thirteen years 
of age. He was subjected toa regency, composed of five clerical and 
seven lay peers. While he was yet an infant he saw the combined 
power of that regency crumble to dust under the iron heel of the as- 
piring and lawless Mortimer. When he was but seventeen he seized 
Mortimer and hung him. At eighteen he assumed the scepter, and 
laid it down only when he laid down his life forty-six years later, 


a one of the longest and most triumphant reigns in English an- 
hails, 
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To Edward III history accords whatever of honor is due to the in- 
vention of the great process of parliamentary impeachment. 


| authority than royal punishments. 


| nearly two hundred years. 


Fawkes | 






potence of regal authority. Weary with the unequal contest be- 
tween the prerogatives of the king and the power of the nobility, he 
ventured to unmask before the barons of England a power until then 
unfelt, but against which the startled peerage saw at once the sover 
eign authority of the Crown could alone protect them. It was in 
1376, just five hundred years ago, when Edward III instructed the 
Commons of England to appear before the House of Lords, and in 


| that sounding phrase which still thunders in the forms of impeach 


ment to demand in the name of all the people of the realm judg 
ment against Lord Latimer for high crimes and misdemeanors. No 
statute gave the new and strange remedy, detined its office, or pre 
scribed its boundaries. No royal grant conceded it. It was not found 
in the great charter of King John, nor in either of the codicils thereto 
published by Henry III and the first Edward. As suddenly as the 
gift of diverse tongues féll upon the apostles upon that memorable 
day of Penticost, there fell upon the people of England a power to 
speak with one tongue, to appear as plaintiff against any single sub- 


ject, to prove the doing of an act merely by averring it, and to sub- 
ject the act to any penalty which the whim ot the hour might sug- 


gest by calling it a “ high crime and misdemeanor.” 

The fullest report I have seen of that “leading case” is found in 
the history of Edward IIL, by Joshua Barnes, of Emmanuel College. 
From that report we learn the enterprising prosecutor assumed the 
right to make the laws which should control bis suit. This of course 
was a legal necessity. There was no law extant declaring what was 
or was not impeachable conduct, or what penalties might or might 
not be inflicted upon conviction. 

The word impeachment was scarcely known to the English lan- 
guage. The thing itself was wholly unknown to the English polity. 
Of course there was but one rule for the Commons to follow in framing 
their indictments or for the Peers to follow in giving judgments. 


That rule was prescribed by the humor of the times. Aecordingly, 


| in some counts the defendant was accused of miscondnet in England. 


In another of misconduct in France. His own conduct was arraigned 
in one count, and the conduct of his officers in another. The embez- 
zlement of military funds was joined with the loss of a military 
post. It was a strange event. A suitor, before unknown, appeared 
in a court before unheared of to demand the infliction of penalties 
prescribed by no law, upon conduct prohibited by no statute, upon 
allegations sustained by no proof. Proseeutor, tribunal, crime, and 
punishment were each and all but the suggestion of the hour. The 
historian says: 

The said lord answered every objection, as it would seem by the record, and 
very well voided them in open Parliament 

Nevertheless he was removed from all employments, committed to 
the Marshalsea, and fined 20,000 marks. 

But the Ring— 
says the historian— 
was pleased wholly to remit both the fine and imprisonment; and the year follow 
ing, on the Lords and Commons themselves representing to the king that he had 
been deprived of his offices and put from the privy council by undue suggestions, 
he was restored unto them again. 

However, some weak historians, who resemble the common people 
in clamor and want of judgment, say how that was done in the king's 
declining age, after the death of Prince Edward, when he had taken 
his son, John of Gaunt, to be his assistant in the government. The 
indignation of the historian is manifestly just. The policy of the 
king in the impeachment of Latimer gives no indication of tlie king's 
impaired vigor, but rather of perfected judgment. He had found it 
impracticable to make the nobles fear him by any penalties which he 
could impose. He taught them therefore to fear the people, and te 
cling to him for protection against the penalties which they could 
impose. He found that royal pardons were a firmer bulwark of his 
Such was the origin of the anom 
alous proceeding by parliamentary impeachment. 

During the succeeding seventy-four years it was employed on several 
different occasions. In 1449 the Duke of Suffolk was impeached. The 
articles of impeachment embraced eight distinct complaints. The 
first will suftice for a sample. It accused the defendant that he meant 
to marry his own son to the daughter of the Duke of Somerset, and 
then if the king had no issue to make claim to the crown! Accord 
ing to Hallam that was the last impeachment known in England for 
The character of those times forbids the 
inference that official life was too pure to furnish occasion for such 
aremedy. The known character of the monarchs who reigned dui 
ing that long period compels the inference that they felt no need of 
the aid of Parliament in disciplining their subjects. The English 
process of impeachment was therefore indigenous, endemic, intermit 
tent, paroxysmal. It could be prosecuted only by the Commons and 
tried only by the Lords. But it could be prosecuted against any wan 
whether in or out of office, and for any conduct which the Commons 
pleased to call “high crimes and misdemeanors.” It dispensed the 
whole arsenal of penalties; removal from office, disqualification, fines 
without limit, imprisonment without end, banishment, death. 

The proceeding did not abate by the resignation or removal of the 
respondent; not even by his death; not even by the prorogation or 
dissolution of Parliament. It was probably the only form of suit 


de Breauté had shown how inadequate were the courts of law to curb known to any system of judicature which held its course to the end 


the turbulence or check the rapacity of the nobles. The humiliation | 


} 


in spite of the death of all parties--plaintiff, defendant, and umpire 


of his grandfather and the homicide of his father had proved the im- | Such a remedy may serve good ends in certain states of society, as 


a 


id 


OS 


lightning may in certain states of the atmosphere, but lightning can- 
net be profitably employed in fair weather, nor can such a remedy be 
tolerated under free institutions. It has had its day in England and 
has doubtless appeared there for the last time. The unwieldy forms 


ot pra ltamentary Impeachment are no longer needed to remove a cor- | 


I | minister from office, 
a want of contidence, the minister must remove himself. 
the time has long since passed when any nobleman, however exalted, 
ean control the judgment of a court, or punish the judge for render- 


it. If now acrime is to be punished, Englishmen would doubt- 


If Parliament by a majority vote now de- 


em 


j , 


less prefer to employ for that purpose the courts of law rather than | 


the high court of Parliament. 

Lord Campbell admits that the attempt to impeach Hastings 
brought the process into disrepute. Nevertheless it was employed 
against Lord Melville less than twenty years afterward. But forthe 
last seventy years the great medieval remedy has had no employment 
in England. 
it was born of dire necessity. 
iis cruel mother. 
Envland, 

Dhue 


live 


But whatever may be the fate of impeachment in 
it lives here. 

before the Senate is, upon what conditions does it 
The procedure known in England as parliamentary im- 
peachment bever was imported. Before the Federal Constitution 


question 
here? 


wus heard of, several States had provided for a sort of impeachment | 


in their local constitutions; but not one of them permitted the life, 
the liberty, or the property of a citizen to be touched through its 
terms. Some States ignored the remedy altogether. 


It was scarcely possible the subject of impeachment should have | 


been overlooked by the convention which framed the Constitution 
of the United States. While that convention was executing its great 
task, England was frenzied with the preparations for that splendid 
pageant which opened the next year with the impeachment of War- 
ren Hastings. His case was present to all minds, and was debated 
by all lips. It suggested to the convention the very description of 
offenses for which otticers might be impeached. (See Madison Papers, 
volume 3, page Lowa; re marks of Colonel Mason.) 


Phe most cursory reading of our Constitution shows that it, like | 


the constitutions of each of the States, jealously guarded the life, 
liberty, and property of every citizen against the process ot im preac h- 
ment Not a dropof blood can be shed, not an hour’s imprisonment, 
not a dollar in fine can be imposed as the penalty of impeachment. 
But the question before usis, against whom does the remedy lie? Is 
it given against officers only, or does it extend to those who have been 
officers, or may it be employed as well to disqualify those who have 
never held public trusts from holding one? We know that only the 
Hlouse of Representatives can prosecute an impeachment. We know 
that only the Senate can try one. We know the utmost extent 
of its judgment upon conviction. Of what cases it can take juris- 
dietion we need not now inquire; but of what parties the Senate can 
take jurisdiction we must now determine. In deciding this question 
we are compelled to rely mainly upon the text of the Constitution. 
Beyond that there is little which can be called authority. 
clause of the Constitution is it which limits the jurisdiction of this 
court as to parties? 


Lawyers do not seem to agree even upon this question. The first 


reference to impeachment in the Constitution is in the first clause of | 


the first section of the first article, which declares: “ The House of 
Representatives shall choose their Speaker and other officers, and 
shall have the sole power of impeachment.” It has been argued that 
that is the jurisdictional clause. Several considerations to my mind 
seem to repel that conclusion. First, such is not the natural import 
of the words. They clearly define who may prosecute an impeach- 
ment, but do not suggest who may be prosecuted. Second, if that 
clause gives any power, it gives too much. If it anthorizes the House 
to impeach anybody, it authorizes it to impeach everybody. And 
every citizen stands to-day within the perils of impeachment unless 
exee pted by subsequent clauses of the Constitution. 


clause in question was designed to point out the party to prosecute, 
and for no other purpose whatever. That clause was agreed to with- 
out debate or division, All in the convention were agreed that only 
the House should be authorized to impeach. 
as to who should try the impeachment, as to who should be im- 
peached, and as to what offenses should be impeachable. But had 
they understood that this clause did more than detine the prosecutor, 
these differences of opinion would have appeared before the clause 
was agreed to. Fourth, such a constraction is not in harmony with 
the received interpretation of other and kindred clauses of the Con- 
stitution. For instance, the first section declares that— 
All legislative powers herein granted shall be vested in a Congress. 


Titat never was understood as a grant of power to pass any par- | 


ticular law, or as defining legislative power at all. 
clauses were employed for that purpose. 


cle 2 declares : 


Other and apter 


‘The executive power-shall be vested in a President. 

But no lawyer understands those words as a definition of executive 
power. So the first section of article 3 declares: 

rhe judicial power of the United States shall be vested in one Supreme Court, &c. 

No one ever understood that clause as giving jurisdiction to any 


And | 


No statute created the remedy; no statute repealed it ; | 
Let us hope that it has perished with | 


First, what | 


Third, the re- | 
port of the debates of the convention indicates unmistakably that the | 


But members differed | 


So the first section of arti- | 


] . Neer eee RD 


court of any particular case. Other provisions were carefully framed 
forthat purpose. It is the established method of the Constitution to 
nominate first the tribunal to which any class of powers is to be 
granted, and then to enumerate the powers of that class to be granted. 

In harmony with that method the Constitution declares that— 

The sole power of impeachment shall belong to the House of Representatives 

But, if we would know what that power of impeachment is, we 
| must search for it elsewhere in the instrament. Undoubtedly the 
Constitation uses some words and some terms the true meaning of 
which we can only gather from the common law. Undoubtedly 
“pardon” is one of those words; probably “ jury” is another: prob- 
ably “due process of law” is one of those terms. Undoubtedly the 
Constitution uses many words the true meaning of which we can 
| tind only in the dictionary. But there are some words and some 
| terms used in the Constitution for the true significance of which we 
| are not left either to the common law or to the lexicographer. “ Legis- 
| lative power,” “executive power,” “ judicial power,” are unquestion- 
ableexamples. “Treason” isunqnestionably another; and tomy mind 
“impeachment” is unquestionably another. Each one of those ferms 
| was clearly defined inthe common law. Butthe Constitutionis careful 

to define each one of themitself; and when the Constitution takes pains 
to detine a word, it seems to me courts should adopt that definition. [ 
am therefore forced to believe that when the convention declared 
the House of Representatives should have the sole power of impeach- 
ment, they did not mean to make a grant of power, but merely to 
appoint a grantee to take power. We must look elsewhere in the 
| Constitution for a description of the grant. No one pretends that 
grant is described in the third section. The words are: 

The Senate shall have the sole power to try all impeachments. 

Of course the power of the Senate to try is not broader than the 
power of the House to prosecute. The two clauses when taken to- 
gether obviously mean only this: that when one is to be impeached 
the House alone shail prosecute him, and the Senate alone shall try 
him. Neither clause answers, or attempts to answer, the great ques- 
tion who may be impeached. Another provision of the same section 
is as follows: 

Judgment in cases of impeachment shall not extend farther than to removal 


from oflice, and disqualification to hold and enjoy any office of honor, trust, or 
protit under the United States. 


That provision clearly answers one question, but not the question 
just asked. In the most explicit terms it limits the judgment which 
can be rendered in any case, but it does not hint at the sort of a case 

| in which judgment may be rendered. It tells clearly what may be 
done to one impeached; but docs not tell at all who may be impeached. 
As yet the Constitution has disclosed only three things: First, who 
may prosecute an impeachment; second, who may try an impeaclh- 
ment; third, what may be the judgment in case of impeachment. 
| But we have not a suggestion as to who may be impeached. — I my- 
self find that in the fourth section, second article, and I can find it 
nowhere else. That section reads: 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 

| other high crimes and misdemeanors. 

In that clause we find the answers to two questions: It tells not 
only who may be impeached, but also for what one may be impeached. 
If section 4 had been divided into two sections, if one section reads, 
“The President, Vice-President and all civil officers of the United 
States shall be liable to impeachment,” and the other reads, “ Trea- 
son, bribery, and other high crimes and misdemeanors shall be deemed 
cause for impeachment,” it seems to me there could have been no two 
opinions upon the true interpretation of either of the tive provisions. 
I think all lawyers and all men of sense would have agreed in that 
case that the first provision merely appointed the party to prosecute ; 
the second merely the court to try; the third merely the judgment 

| to be rendered; the fourth merely the parties to be prosecuted; and 
the fifth merely the conduct to be arraigned. There would have been 
no ambiguity in such provisions and no room for interpretation of 
them. They would be as plain in themselves as interpretation could 
|} make them. But surely it will not be contended that combining the 
enumeration of offenses with the description of parties to be prosecuted 
makes either the enumeration or the description less certain. The 
ambiguity, if any, is in the first part of the section. That does not, 
in fact, say that the officers described shall be liable to impeachment. 
It says that they shall be removed from office on impeachment. The 
other is the more natural form of expression, and is doubtless the form 
the convention would have used if its method of drafting the Con- 
stitution had been those I have employed in interpreting it. If the 
draughtsman had reflected as he sat down to draft section 4 that 
the prosecutor and court and judgment had already been provided 
for and that he had the single purpose to provide who should be lia- 
ble to impeachment, doubtless he would have employed some such 
language as [ have used. But such was not the course in preparing 
| the instrument; on the contrary, a careful examination of the de- 
bates of the convention will discover the fact that until nearly the 
close of the session impeachment was considered merely as a method 
of removing the President from office. 
| The convention opened on the 14th of May. After nearly three 
| months had been expended in deliberation no one had suggested the 
| application of impeachment to any one but the President. On the 6th 
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of August Mr. Rutledge reported from the so-called committee of de- of Representatives is clothed with the common-law powers of im- 


tail a connected scheme for a constitution, presenting in due form all 
that the convention had agreed to up to that time. That scheme pro- 
vided, as the Constitution now provides, that the House of Represent- 
atives shall have the sole power of impeachment. But the only officer 
or person exposed to impeachment was the President of the United 
In the article creating the executive office it provided that 
he should be removed from his office by impeachment. It provided 
for the impeachment of no one else, and therefore they made the Su- 
preme Court, instead of the Senate, the tribunal to try impeachments. 
It was not until the Sth of September, just one week before the close 
of the convention, that it was proposed toextené impeachment to any 
one except the President. On the morningofthatday all that had been 
agreed upon the subject of impeachment was that the House should 
have the sole power to prosecute; that the court should try; that 
jndgment shouldextend only to removalor disqualification ; that trea- 


States. 


sou and bribery should be the only causes for impeachment, and the | 


President the only subject of impeachment. On that day Mr. Mason 
moved toadd after “treason and bribery” the words or “ maladmin- 
istration.” Mr. Madison objected that the term was too vague. Where- 
upon Colonel Mason withdrew maladministration and substituted 
“or other high crimes and misdemeanors against the state.” That was 
agreed to. Subsequently, on the same day, “ United States ” was sub- 
stituted for State. Then that clause of the tenth article relating to 
the President stood : 


He shall be removed from his office on impeachment by the House of Represent- 
ativesand conviction in the Supreme Court of treason, bribery, or other high crimes 


ane. misdemeanors against the United States 

still impeachment was regarded merely as an incident of the presi- 
dential oftice. Then a new clause was moved in the following words: 

The Vice-President and other civil officers of the United States shall be removed 
from office by impeachment and conviction aforesaid. 

lhat was agreed to. Then the convention transferred the power 
to try impeachment from the Supreme Court to the Senate, and pro- 
vided that a vote of two-thirds shall be required to convict. That 
completed the plan for impeachment. That day’s work virtually 
completed the Constitution. It was Saturday. On Monday follow- 
ing some motions to reconsider were made. 
was indulged in, and the plam was referred to the commuctee on style 
and arrangement. That committee very naturadly left the power to 
impeach to stand where it stood, among the powers of the House. It 
transferred the power to try impeachments from the article enumerat- 
ing judicial powers to that section of the firs article which treats of the 
composition and prerogatives of the Senate. It transferred the clause 
making the President impeachable from that section which enumer- 
ates the attributes of the presidential office to that provision which 
makes the Vice-President and other civil officers removable, and 
made that section 4 of the Constitution. Section 4, therefore, is com- 
pounded of two distinet ideas or plans, adopted by the convention at 
two different times. One is the plan for removing the President from 
oflice, and the other, evolved long afterward, is the plan for employ- 
ing impeachment. When giving expression to the first idea, it was 
most natural and most appropriate to say he shall be removed on 
impeachment. 
giving expression to the second idea, it was surely more natural, if 
hot 80 appropriate, to use it for that purpose. But after all, when 
the statute says that one convicted of murder shall be hanged by the 
neck until he is dead, and says the same of no other offender, it is 
quite as clear a limitation of the power of the gallows as if the law 
said “hanging shall be inflicted only on the murderer.” I cannot 
avoid the conclusion, therefore, that the uses of impeachment are 
limited in the fourth section of the second article, so far as parties 
aud offenses are concerned. It may be employed against any party 
and against any offense there named, but against no other. 

It has been ably argued that if possible a constitution or a statute 


should be so construed as to give some effect to every part of it. | 


Within certain limits that rule of construction is a sound one. 
The construction I have employed gives not merely some effect, but 
# distinet office, to every clause of the Constitution relating to im- 
peachment. One appoints the prosecutor. One appoints the umpire. 
Oue preseribes the judgment; and another detines the parties and 
the cases. 
sut if, on the contrary, we accept the last clause of the second sec- 
tion of the first article as a jurisdictional clause, it will be impossible, 
it seems to me, to give the slightest effect to one single syllable of the 
fourth seetion of the second article. The whole is absolutely with- 
out meaning. Will it be said that the fourth section extends impeach- 
lent to treason, bribery, or other high crimes and misdemeanors ? 
Why those are the very words upon which the Commons of England 
have impeached British subjects for five hundred years. If the first 
article authorizes the House to impeach for any offense, it authorizes 
the impeachment for just these offenses and no others. These words 
embrace all the offenses against which impeachment lies in England. 
Will it be said that the fourth section extends the remedy to civil 
officers? Why, when was it doubted that a common-law impeach- 
went lay against a civil officer? If under the first article the House 


could impeach anybody, is it not and was it not certain it could im- | 


peach a civilofticer? Will it be said that the fourth section excludes 
military and naval officers from impeachment? But it doeg not ex- 
clade military or naval officers. If under the first article the House 
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peachment, the fourth section does not abridge those powers, 

Is it supposed that the office of the fourth section is to authorize 
the removal of civil officers? Was ever a civil officer convicted on 
impeachment before the House of Lords and not removed t 

Was it the office of the fourth section to extend impeachment to 
the head of the executive department? Why, the records of the eon- 
vention show that impeachment against the Presiden’ had been pro 
vided in the frame of the Constitution for weeks before the fourth 
section was thought of. 

Unless, therefore, we hold the fourth section to be the clause which 
confers jurisdiction over parties and causes, it supplies no purpose 
whatever in the instrument. 

Against whom, then, does the fourth section give the remedy by im- 
peachment? Clearly against those enumerated in it, and not against 
those not enumerated. Against the President and the Vice-Presi 
dent, becanse they are expressly named, and against all civil officers 
because they are expressly named. But not against military officers ; 
not against naval officers; not against church officers; not against 
otticers of a municipal or private corporation or of a literary society ; 
least of all against such as are not oflicers of any possible descrip 
tion. 

But when may impeachment be preferred against a ciril officer? It 
seems tome, if we were not more learned than sensible we would 
conclude at once that the best time to impeach an officer is when he 
is an officer, and not when he is a priest, a parson, or a private citi 
zen. 


Yet it is argued strenuously that if a disbursing officer embezzles 








| the public funds, he may be punished for the act after he has left the 


oftice. Undoubtedly he may. And we are asked why he may not 
then be impeached also, after he has left the office? For the plain 
and sufficient reason that the two remedies have totally distinct aims, 
may be therefore applied at different times, thongh they may be 
One remedy is given against a 
crime and the other against a position; one is for the punishment of 
an offender, the other for the purification of the public service ; one 
is meant to reform a criminal, the other is meant to reform an office. 

Impeachment under our Constitution is a remedy whereby one who 
is proved to be untit to hold office may be removed from it. It is 
true, disqualification may be an ineident of judgment. Quo warranto 
is a remedy by which one who has unlawfully intruded into an office 
may be removed from it. Costs are an incident tothat remedy. But 


| it is well understood that quo warranto can only be prosecuted against 


one who is in the oflice at the time of service. If he vacate the office 
before commencement of the proceedings, the suit cannot be insti 
tuted for the purpose of recovering costs. So different remedies are 
given against him who unlawfully enters upon real estate. Trespass 
is given to punish the wrong-doer aud to compensate the party in 
jured. That can be prosecuted against the wrong-doer after he has 
abandoned possession. Ejectment isa remedy provided for removing 
the unlawful intruder from possession. That, however, can only be 
prosecuted against the party who is in possession at the time of the 
commencement of the suit. So replevin is a remedy given against 
one who unlawfully detains the goods of another; but it can only be 
prosecuted against him who is in possession of the goods. If he 
abandon possession before snit is commenced, replevin will not lie; 
though other forms of procedure are provided by law to redress the 
injury done to the lawful owner. 

Having thus stated my own interpretation of the different consti 
tutional provisions touching impeachment, I proceed briefly to notice 
what others have said upon this subject. As before remarked, there 
is very little npon the point we are discussing which can be called 
authority. Mr. Rawle alludes to and dismisses the subject with this 
brief remark : 

It is obvious that the only persons liable to impeachment are those who are or 
have been in ottice 

That opinion was advanced by Mr. Rawle with but very little con 
sideration of the subject, and is therefore entitled to but very little con 
sideration from us. All we learn from it is that in the opinion of the 
commentator one who has been in office may be impeached if he has 
left it. Evidently Mr. Rawle thought that the jurisdictional clause 
is not in the first article, but, as I have contended, is in the fourth see- 
tion of the second article. 

No man who holds that under the first article the House of Repre- 
sentatives is clothed with the common-law powers of impeachment 
will seriously insist that only those who are or who have been in office 
are liable to impeachment. And yet it has been intimated, and more 
than intimated in the course of this debate, that in England the 
House of Commons could impeach only those who were in office or 
who had been in office. 

There is no authority for asserting such a limitation. Impeach- 
ment, as we have already seen, isin England not a power granted to 
the House of Commons, but a power assumed to be inherent in it. 
They impeach, not because any higher power has licensed them to 
impeach, but because they choose to impeach. Of course they impeach 
all whom they choose to impeach. If a statute could be found de- 
claring that only those who were or had been in office could be im 
peached, of course that would be a limit upon the power of iinpeach 
ment. No such statute has been found. No such statute can be 


Or, if a case could be produced when the house had refused 
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to impeac h because the party was only a private subject, that might 
be construed as a limitation upon the common-law power of im- 
peachment. No such case has been adduced. On the contrary, Mr. 
‘Tomlins expressly declares that— 

\ peer may be impeached for any crime. A commoner cannot, however, be im- 
peached before the Lords for any capital offense, but only for high misdemeanors. 

Edward Fitz Harris never beld office. He was a papist. He was 
disqualified for holding office. But in 16%1 he was impeached by the 
House of Commons, and impeached for high treason. It is true the 
Lords threw out the impeachment, but not for the reason that Fitz 
Harris had not held ottice but because he was a commoner and was 
impeached for a capital offense. But even in that judgment the 
House of Commons did not concur. On the contrary they voted— 

That this refusal of the Lords was a denial of justice, a violation of the constitu 
tion of the Parliaments, and an obstruction to the further discovery of the Popish 
plot. —Kennet's History of England, volume 3, pages 386, 387; Hansard's Parliamen- 
tary History, volume 4, page 1203. 


Upon the authority of the case of Fitz Harris, Woodeson says : 
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before he is impeached. That seems tobe true. So also a murderer, 
not merely after accusation, but after conviction, can escape hang- 
ing by cutting his own throat. There are two ways by which the 
citizen can escape impeachment: one is by resigning office before the 
proceeding is commenced, the other is by never taking office. 
not sure there are but these two. It seems to me better to leave the 
citizen these two chances. He must have both or neither. If the 
first article gives to the House the dangerous power to impeach a 
man because he has once been in oflice, it gives it the power to im- 
peach him also because he is in danger of getting into office. 
given as surely as the other. 

The rule of construction contended for by the managers clothes 
these two Houses with the power to disqualify every man known to 
aspire to the Presidency or to any other office; and to do that upon 
conviction of any conduct which we deem to be a high crime and 
misdemeanor, whether any law denounces it as such or not; and to 
do that regardless of the question whether the aspirant be now in a 


I am 


One is 


civil or a military office, or in no office at all. 

But again we are admonished that if a corrupt official can escape 
impeachment by resigning his office, he may thereby escape part of 
the consequences of his crime. He may avoid disqualification. And 
it seems to be insisted that the well-being of the Republic depends 
largely, if not mainly, upon a vigorous administration of disqualiti- 
cations for holding oftice. I am less impressed by this argument than 
perhaps I should be but for two facts: one is that I have been so dili- 
gently instructed for these many years past that not merely the wel- 
fare but the existence of the Republic depended not upon imposing 
disqualifications for office, but upon removing them; the other is, 
that it by no means follows that a delinquent official whoavoids an im- 
peachment thereby avoids disqualification also. That depends upon 
the nature of the offense with which he is charged. If he is accused 
of an offense for which the law has prescribed disqualitication, then 
he does not escape that infliction by escaping impeachment. Then, 
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All the king's subjects are impeachable in Parliament but with this distinction : 
that the peer may be so accused before his peers of any crime; the commoner 
(though perhaps it was formerly otherwise) can now be charged with misdemean- 
ors only, and not with any capital offense. 
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Mr. Bouvier clearly indicates the opinion that the jurisdictional 
clause of the Constitution is in the fourth section of the second ar- 
ticle. He Says: 


Che persons liable to impeachment are the President, Vice-President, and all civil 
officers of the United States 
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He does not intimate that any one else can be impeached. But he 
does not express an opinion as to whether the impeachment must be 
commenced while the defendent is still in office. 

In 1794 William Blount was impeached by the House of Represent- 
atives for misconduct while Senator from the State of Tennessee. 
Blount pleaded, first, that he had ceased to be Senator from Tennessee; 
and secondly, that a Senator was not a civil officer within the mean- 
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ing of our Constitution. To that plea the managers on the part of 
the House demurred, Thus the issue was clearly presented: 


Can one not a civil officer under our Constitution be impeached ; and, if not, is a 
Senator a civil officer! 


These questions were elaborately argued by Mr. Ingersoll and A. 
J. Dallas for the defendant, and by Mr, Bayard and Mr. Harper on 
behalf of the managers. The debate by the Senate was held with 
closed doors. What was there argued we do not know, but what the 


Seuate decided we do know, Their resolution was in the following 
words: 


The court is of opinion that the matter alleged in the plea of the defendant is 
suflicient in law to show that this court ought not to hold jurisdiction of the said 
impeachment, and that the said impeachment is dismissed. 


That resolution was confirmed by a vote of 14to Il. And there 
is an express judgment of the Senate to the effect that jurisdiction 
over parties in impeachment is granted by the fourth section of the 
second article, and not at all by the first article of the Constitution ; 
that such jurisdiction obtains only against civil officers, and that a 
Senator is not acivil officer. Somuch has been expressly adjudicated 
by the Senate of the United States. But in that case the Senate did 
not declare whether a civil officer might be impeached after he had 
left his office. 

Justice Story, in his Commentaries on the Constitution, has con- 


sidered this very question. He has left us the benetit of his opinion. 
It is explicit and I quote it: 


As it is declared in one clause of the Constitution that “judgment in cases of 
impeachment shall not extend farther than a removal from oilice and disqualifica- 
tion to hold any office of honor, trust, or profit under the United States,” and in an- 
other clause that “the President, Vice President and all civil officers of the 
United States, shall be removed from office on impeachment for and conviction of 
treason bribery, or other high crimes or misdemeanors,” it would seem to follow 
that the Senate, on the conviction, were bound, in all cases, to enter a judgment of 
removal from office, though it has a discretion as to inflicting the punishment of 
disqualification. Lf then there must bea judgment of removal from office, it would 
seem to follow that the Constitution contemplated that the party was still in office 
at the time of impeachment, If he was not, his offense was still liable to be tried 
and punished in the ordinary tribunals of justice. And it might be argued with 
some force that it would be a vain exercise of authority to try a delinquent for an 
impeachable offense, when the most importan* object for which the remedy was 
given wasno longer necessary orattainable. Andalthouch a judgment of disqualifi- 
cation might still be pronounced, the language of the Constitation may create some 
tloubt whether it can be pronounced without being coupled with a removal from 

* * * ‘There is also much force in the remark that an impeachment is 
a proceeding purely of a political nature. Itis not so much designed to punish an 


offender ¢ t touches 


olce 


4g.to secure the State against any gross oflicial misdemeanors. 
neither his person nor his property, but simply divests him of his political capac- 
ity. (Commentaries on the Constitution, § 803.) 

It may be said of this opinion that it does not amount to the dig- 
nity of an authority; that Judge Story had no case before him on 
which to give judgment, and that he had not the aid of argument 
by counsel. It is true, the commentator had no actual case before 
him. It is, however, equally true that he had all possible cases before 
him, He saw the question might arise. He considered it as a prac- 
tical question. It is true, he was not aided by the argument of coun- 
sel on cither side; but it is equally true that he himself argued it on 
both sides; and when Judge Story had argued a question on one side 
or the other he usually lett little for argument to do by way of eluci- 
dating it. 

But it is said that if impeachment will lie only against one in office, 
then a corrupt official can escape impeachment by resigning his office 


although impeachment may not reach him, other criminal process 
will. The Senate may not try him. The courts can. And that sen- 
tence of disqualification which the Senate does not pronounce the 
courts can inflict. When, therefore, this Senate strains the office of 
construction in order to take jurisdiction of one not in office, for the 
mere purpose of disqualifying him from ever entering office, it does 
so for one or the ogher of two reasons: either because the Senate 
desires to disqualify for conduct against which the law has not pre- 
scribed disqaalification, or because it would disqualify for conduct 
against which the courts are authorized to pronounce just that sen- 
tence, and because the Senate has more contidence in its disposition 
and ability to do justice than it has in the ability and disposition of 
the courts of law. If this last is the conviction of the Senate, it is 
one in which the convention which framed our Constitution never 
shared. That convention intrusted to the courts of law enormous 
powers for punishment. It intrusted to this Senate but very feeble 
powers in that direction. 

I am more ambitious myself of persuading the world that the 
Senate might have been safely intrusted with more, rather than of 
proving that the little wehave is quitetoo much. But I donot mean 
to shut my eyes to one of the disasters which are supposed to threaten 
the Republic. If we disclaim the jurisdiction now urged upon us, if 
the Senate fails to assert. the authority to try one who is impeached 
after he has left the civil service, it is possible a case may arise in the 
future in which one may resign an oftice after the commission of acts 
for which he should be impeached. It is possible he may resign after 
the commission of acts for which the statute has not prescribed dis- 
qualification. If such a case shall occur it is clear that the individual 
may escape the sentence of disqualification, and so may be thrown 
upon the community with the possibility of being restored to oftice 
again at some future time. But I console myself with the belief that 
such a danger is not imminent. The man who resigns an office to 
avoid impeachment is very apt to resign at the same time all hope 
of returning to office again. There is very little danger that a sensible 
people will ever wish to restore to office one who has tled from an 
office to escape the process of impeachment. But if such a case 
should occur it is worthy of remark that the penalty of disqualitica- 
tion, if pronounced, would fall quite as much upon the people as upon 
the delinquent. At the same time that it disqualified the delinquent 
from returning to office it would disqualify the people from return- 
ing him to office, 

And, in conclusion, I submit that it is hardly worth while for the 
Senate to assume a jurisdiction which at best is so doubtful, which 
never has been asserted, which has so often been doubted or denicd, 
for the mere purpose of administering a penalty which must fall as 
heavily upon the innocent people as upon the guilty individual. 


Opinion of Mr. Christiancy, 
Delivered May 19, 1876. 


Mr. CHRISTIANCY. Mr. President, I do not propose to enter into 
any elaborate argument nor to make a needless display of learning by 
the citation of authorities, (very few of which can have any direct 
bearing upon the case;) but simply to express my opinion upon the 
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questions involved, without any argument not actually necessary to 
render the grounds of my conclusions intelligible; stating results 
rather than details. 

I may also say here, that in several matters which I shall discuss 
I have been anticipated by the Senator from New York [Mr. Conx- 
LING] and the Senator from Wisconsin, (Mr. Howr.] My remarks, 
however, had been prepared before either of those Senators bad 
spoken and withont knowing their views. I wrote nothing until I 
had heard the remarks of the Senator from Vermont on the day he 
first spoke, and completed my own opinion on the evening of the day 
after he had closed, except an allusion to the argument of the Sena- 
tor from Iowa, [Mr. WriGut.] 

But to proceed. This is not a mere ordinary case in a court of law, 
where the result is to be affected by mere forms, technicalities, or 
fictions; but a case of impeachment—a great state trial—an excep- 
tional and extraordinary proceeding, before the Senate of the United 
States, in the last quarter of the nineteenth century. And uponsuch 
a trial, before such a tribunal, and at such a time, if we did not dis- 
regard mere forms and technicalities and all arbitrary fictions con- 
trary to the acknowledged facts; if we did not look through and be- 
yond all these to the substance of things, to the actual merits of the 
questions arising upon the facts as they are known and admitted to 
be, we should deserve the scorn and derision of the American people. 
And, on the other hand, if we should not give to the respondent all 
the substantial benefits of the great principles of the common law in 
criminal cases and the protection of every shield which that law, 
ameliorated and humanized as it has been by the spirit of the age, 
has thrown around a defendant on trial fora crime, we should equally 
deserve the execration of the nation and of the age in which we live. 
For although this is not, in the ordinary sense, a criminal trial, because 
the ordinary punishment is not imposed and the respondent is left 
liable to be tried in the proper criminal court and to be there pun- 
ished to the full extent of the punishment imposed by the statute for 
the specific offense or offenses charged, the judgment of removal from 
oflice, with or without disqualification to hold office, being, as I think, 
imposed not for the purpose of punishing the offense as such, and for 
the ordinary object of punishment, but for the protection of the pub- 
lic against the danger of his continuance in the office whose trusts he 
has abused and against the risk to be incurred by being again placed 
in that or any other civil office of the United States after his convie- 
tion, and operating only incidentally as punishment upon the offender; 
yet the proceeding is, in a just and very high sense, a criminal trial for 
those offenses, so far as they directly affect the administration of the 
Government. And by the Constitution itself the respondent must be 
“convicted” by the Senate of the offenses, or some offense, charged, 
before any judgment can be pronounced against him ; and the Presi- 
dent has the power to grant reprieves or pardons for “ offenses against 
the United Statesexcept in casesof impeachment,” (article 2, section 2,) 
though this conviction and punishment are only for the merely po- 
litical aspects of the offense, and form no part of, and cannot be 
pleaded in bar to, the punishment imposed by the statute upon the 
specific offense when prosecuted in the ordinary manner by indict- 
ment. 


But the removal from office, as well as the disqualification to hold | 


oflice, though imposed upon conviction only as a measure of preven- 
tion against the possibility of future misconduct in office, does inci- 
dentally operate as a punishment, a punishment which to him may 
be as severe and even more infamous than would follow a conviction 
in an ordinary court. It is, besides, in ordinary cases and in the con- 
stitutional view, so far as it can operate as punishment, additional to 
that which the statute may provide for the offense when prosecuted 
in an ordinary criminal court. And it makes no difference that un- 
der the particular statute charged in this case to be violated re- 
moval from office and disqualification to hold office are imposed upon 
a conviction by indictment. In all ordinary cases of high crimes and 
misdemeanors such is not the case, (it being now confined to cases of 
treason, accepting bribes by judges and by civil officers of the United 
States,) and the Constitution not requiring, though it may possibly 
permit, statutes of this kind, it is clear that none of these ean affect 
the power or the nature of the impeachment, unless we can hold that 
Congress may alter the Constitution. 

Such being the nature and character of the proceeding by impeach- 
ment, we are bound by the well-settled principle of construction in 
all courts, as well as by the nature of the question itself, to adopt a 
strict construction of the constitutional provisions establishing this 
mode of proceeding. By this I do not mean that we are to adopt an 
interpretation or construction contrary to what may clearly appear 
to our Own minds to have been the intention of the convention which 
framed, and of the people who adopted it. But, unless clearly satis- 
fied of the intention to include the case before us, or so long as we 
have any reasonable doubt that such was the intention, we should 
decline the exercise of the power; while, if the question were one of 
mere civil jurisdiction, we might perhaps properly enough weigh 
conflicting probabilities, and sustain the jurisdiction if the probabil- 


ities on that side seem to outweigh those upon the other, though | 


serious and reasonable doubts might remain whether such had been 
the actnal intention. 


With these preliminary remarks, I proceed to inquire what-is the 
main question in this case? 
had resigned the office of Secretary of War, and whose resignation 
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It is simply whether Mr. Belknap, who | 
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| had been publicly announced to the House before the first step had 
| been taken by the House with a view to impeachment, could be aft- 
erward impeached, though on the same day, for prior official mis- 
conduct in that office, and is amenable to trial for such acts by the 
Senate. I state the question in this way, because the official record 
of the House, of which we are bound to take notice, and upon which 
the vote for impeachment rests, shows this fact, that prior to the 
first step taken by the House looking to impeachment, his resigna- 
tion was announced to the House, which met only at noon, as hav- 
ing been made and accepted at 10.20 of that day. 

For convenience I shall call this a question of jurisdiction, though 
it in fact is more than this, as it includes the question whether the 
penalty of disqualification is one to which he can be subjected or is 
at all liable. The question thus presented, like all other questions at 
the present stage of the case, is a clear, naked, dry question of con- 
stitutional law, to be decided, not by appeals to prejudice or passion, 
nor by any consideration peculiar to the defendant personally, nor by 
the consideration of the enormity of his particular offense, (which I 
would not extenuate,) nor of the corruption or degeneracy of the 
times, (which, though bad enough, is not unprecedented in the his- 
tory of other countries, and even of this,) nor by what we may any of 
us think the Constitution ought to have provided as a remedy for 
such cases, but simply and solely by the provisions of the Constitu- 
tion which our fathers saw fit to make and did make in reference to 
impeachments. Our province is not now to make a constitution to 
meet our own nections, but to interpret and administer that which has 
been made for us and which we are sworn to obey. As it is some- 
times just as important to notice what is not, as what is, involved in 
the question before the court for decision, it may be proper to say 
here that the question of jurisdiction in a case where an oflicer im- 
peached may have resigned after the vote of impeachment by the 
House or after the articles are presented in the Senate, and therefore 
after the jurisdiction has attached, is not before us. This may, and, 
| a8 I am inclined to thiuk, it would, rest upon different grounds. But 
it is enough for us todecide properly the questions before us, without 
attempting to settle the Jaw in all other cases which may hereafter 

arise. It isquite obvious that when the resignation bas taken place, 
| asit did here, before the impeachment or any proceedings of the House 

to that end, the respondent, having already ceased to be an officer, is 
| no longer removable from office, and so much at least of the object of 

an impeachment has failed. The question, then, is narrowed down to 
this: Are we satisfied beyond a reasonable doubt that, though the 
defendant is out of office, but liable to prosecution and the ordinary 
punishment prescribed for his whole offense in a court of law, it was 
nevertheless the intention of the Constitution that he should still be 
liable to impeachment for the mere purpose of disqualifying him from 
holding that or any other oflice of honor, trust, or profit under the 
United States? 

Upon this precise question we have not the direct authority of any 
decided case arising under the Constitution of the United States, 
nor under the constitution of any State, the case of Barnard not 
falling strictly within the principle, as he occupied the same office 
without any interval between them, the termination of one term be- 
ing the beginning of another, the office being still the same for the 
whole period. Does a mau lose his identity when he passes from his 
twenty-fourth to his twenty-fifth year? And is there any interval 
| between? The only case in which the question ever arose, even in- 

cidentally, was Blount’s case, in 179 and 17289. Blount was a Sen- 
ator of the United States; and, as Lremember the case, after the im- 
peachment was voted by the House, and the House had impeached 
him at the bar of the Senate, but before the articles of impeach- 
ment were adopted or presented, the Senate proceeded to expel him 
from that body. He was a Senator when impeached, and, though 

not so when the articles were presented, yet, so far as can be ascer- 
| tained from the arguments of counsel—and unfortunately, as the 
Senators gave no opinions which have become public, these argu- 
ments and the final decision are all we can judge from—the principal 
if not the only questions thought to be involved, or as I think really 
involved, were whether a Senator was a civil officer of the United 
States,” within the meaning of that clause in section 4, article 2 of 
the Constitution, and whether any but civil officers were impeach 
able; but it did not, in so many words, determine the questien 
whether a person out of office could be impeached for acts done in 
office, though, as I shall attempt to show, the whole decision was 
| based upon an express ground wholly inconsistent with the idea that 
such impeachment could be maintained after he had ceased to bold 
office ; for it was decided by a majority that he was not a civil ofli 
cer, and therefore could not be impeached. The form of the final 
resolution adopted, it is true, was such that some might possibly 
have voted for it on the ground that he was not such an officer at 
the time the articles were presented, because of his prior expulsion, 
though this is not at all probable. And here it may be proper to say 
| that the opinions expressed by counsel in that case and in some other 
cases, though gravely cited before us, are entitled to the same con- 
sideration as the opinions of the counsel on either side in the present 
case, and no more, 

Much reliance has been placed upon the fact, that in England, per- 
sons out of office might be impeached for criminal conduct while 
they were in office. And this is claimed to be conclusive, on the 
| ground that the Constitution has adopted the proceeding by impeach- 
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ment without defi is it bas adopted trial by jury without de- 
fining it, and that we are therefore to resort to the meaning of the 
term as understood by the English law. But if it were entirely true, 
which I think it is not, that the Constitution has adopted impeach- 
ment without detining it, we should have to look to the English law 
only for the nature and form of the proceeding, not to ascertain, as I 
think, the persons liable to be impeached. And yet, even in this 
mode of proceeding, ny friend, the Senator from Vermont, has agreed 
fully with me and strenuously argued, and the majority of the Sen- 
ate have held, that we are not bound by the English precedents upon 
the question who should open and close the argument: and he has 
treated the English precedents in that respect with the disap proba- 
tion which they deserve. The facts, as 1 understand them, are that, 
by the English precedents—for we can hardly say by English law, 
where all law was set at defiance and a law made for each case as 
passion, prejudice, or political partisan advantage might dictate—im- 
peachment was not confined to those who were or had been in public 
office, under the government, but extended to private citizens who 
had never been in office, and certainly, if they had but a collateral 
and indirect connection with a public office or trust, which, it has 
never until now been seriously claimed is or ever has been the case 
under our Constitution 


in DBlount’s case. 


nig it, 


ma certainly cannot be since the decision 
By the English precedents it was the practice to 
inflict the whole punishment supposed to be due to the offense, and 
without the restraint of any previous law or of any law but such as the 
caprice, or passion or malice, or popular indignation might at the mo- 
ment demand. Such were some of the earlier cases, at least in refer- 
ence to parties, to modes of proceeding and punishment, which be- 
came precedents; and we all know that whatever was once done in 


| meaning we are to seek. 
it, so we should interpret and obey it. 


| the effeet of any particular provision. 





England in any judicial, quasi-judicial, or parliamentary proceeding, | 


however awkwardly, unjustly, or unwisely done, was sure to be looked 
upon as the only proper mode of action in such cases, until the com- 


mon sense or common humanity of the people forced the courts or the | States, was more exactly that of the constitutions of New York 


Parliament out of the old ruts into, or towards, the path of reason and 
humanity ; 
equal justice in all things connected with the process of impeach- 
ment. Many of the precdents in impeachment cases—like those in 


and they have not even yet been driven into the path of | 


their ordinary criminal courts in former times, which denied counsel | 


or a copy of the indictment to a defendant in the higher grades of 
crimes, or, in capital cases, the privilege of having a witness sworn 
ness sworn, if present, yet denied him a subpana to compel the at- 
tendance of his witness, and many other precedents in times when 
an indictment or impeachment was equivalent to a conviction—are 
precedents “more honored in the breach than the observance.” 

But there was one feature of impeachment in England which does 
not exist under our Constitntion, if that is to be construed as sume 
have construed it here. The whole punishment to which the party 
was liable was imposed by the judgment, or, at least, it wasso treated; 
and, however capricious or extraordinary that punishment was, the 
conviction and punishment on impeachment were practically a bar to 
any prosecution or punishment by indictment. And they did not 
violate the great principle that no man is to be punished twice for 
the same oflense, which would be the case under our Constitution if 
the judgment on conviction by impeachment is to be considered, in apy 


proper sense, punishment for the offense charged. The impeachment 


there was, in the full sense, for the purpose of criminal punishment, | 


| sented and will present those in favor of the power of impeachment 


in this case; and it is suflicient for me to point out some of the con- 
siderations which lead my mind to the opposite conelusion. 

How are we to ascertain the intention of the Constitution, and whow 
intention isitwhich shall govern? It isthe people of the United States 
who speak through this Constitution. It derives its force and val 
ity from their adoption and ratification. It is their intent and th: 
As we believe they must have understood 
It can make little ditferen:: 
what any particular member or any members of the convention—im 
less it clearly appears to have been a majority—may have thought of 
Some may have understoos| 
and intended these provisions in one way, some in another. Sony 
may have voted for it with one object, others for an Opposite pus 
pose ; but unless it clearly appears that a majority of the conve 
tion agreed in one and the same views, what they may have said 
thought isof very little importance, as it would not have enabled tix 
people, had they had the debates before them, which (to any consi: 
erable extent) they had not, to have determined the intention othe: 
wise than we are ourselves compelled to do; and that is from th 
language used (in the Constitution) to express it, understood in the 
light of surrounding circumstances. If they looked to the consti 
tutions of the several States at the time, they would see that upon 
the question whether a man could be impeached for official mis 
conduct after he had ceased to be an oflicer,some State constitu 
tions had no provision on the subject. Some States, as Virginia and 
Delaware, expressly permitted this as to the chief executive of the 
State; while in at least two others, Massachusetts and New York, it 
was, I think, very clear from the language of their constitutions that 
the impeachment could not be sustained after the offender was out of 
oftice. And they would also have discovered that the language in 
reference to impeachment adopted in the Constitution of the United 

and 
Massachusetts than of any other State. And as the people of each 
State would naturally have been better acquainted with the const 
tution of their own State than that of any other, those in different 
States might possibly understand the same provisions differently. 
If we look to the debates before the people and the State conven 


| tions, so far as they are preserved, we shall tind but little, merely syo- 





and the whole of the punishment due to the offense, as well as to get, | 


or keep, the offender out of office. And such would seem to have been 
the case in Pennsylvania, under the constitution of 1776, which has 
been cited here, and which the Constitution of the United States 
certainly did not adopt, as the Senator from Pennsylvania [ Mr. WAL- 
LACE ] claims: for the Constitution of the United States does not al- 
low the punishment usually imposed by the statute for the offense to 
be imposed at all as a consequence, or on the trial, of the impeachment, 
but leaves the party liable to be indicted and punished for that oflense 
in the proper court; thus showing, as it seems to me, that the only ob- 
ject of the Im pene hment was to get the oflicer out of office, and, after 
his expulsion, to keep him out, though this may and doe 
ally operate as punishment to thatextent. But, as suggested by the 
Senator from Illinois, [Mr. LOGAN, ]it is clear the framers of the Con- 
stitution did not consider removal and disqualification by impeach- 
ment as, in the just or legal sense, punishment for the offense charged, 
since they have expressly given to Congress the power to declare the 
punishment of treason, which is expressly made an impeachable of- 
fense (Article 4, section 3.) And the same may also be said of several 
other offenses which might be the subject both of impeachment and 
indictment: and it ean hardly be claimed that Congress was to have 
the right to alter the Constitution. (See article 1, section ®.) 

In England impeachment was not founded upon, or in any respect 
regulated by, any express provision of a constitution or statute. The 
question must therefore turn exclusively upon the intention to be 
gathered from the several provisions of the Constitution upon the 
subject of impeachment, which it must be admitted are not as clear 
is they might have been made, perspicnity having, as in several other 
provisions of the s 
it is not at 


incident- 


s instrument, been sacrificed to brevity. And 
ge that equally honest and equally able minds 
shonld reach different conelusions. The arguments intheab 
ird of pre edents, or if the put tion is to be argued 
as a new question would not be) all on one side. Others have pre 


ure not 
sence or disreg 


| radic expressions, sometimes one way 2nd sometimes the other, and 
, ; } i . - . . 
in his defense, and later, when allowed the privilege of having a wit- | showing nothing like a settled, general popular opinion; but as I 


think, upon the whole, rather opposed to the idea of impeaching a 
man out of office. And certainly I think this is the case with the 
series of papers called the Federalist, which probably had quite as 
much intluence before the people as anything else. But look wher 


' we will outside of the language of the Constitution and we shall find no 


such unanimity or preponderance of opinion as to control that lan- 
guage into the support of the jurisdiction in question. We are, then 
driven, as the people of that day were driven, (for tinding the ints 

tion,) to the only legitimate source for them and for us, the languav: 
employed to express their intention. And teexpress my own opinion 
of that intention to be derived from the language of the Constitution 
I cannot do better than to cite the views of Judge Story in his Com 
mentaries on the Constitution, (third edition, § 803,) which, though 
not intended to be given asa final or definite opinion, becanse the 
precise question had not yet been decided, nevertheless shows thy 
result of his own reasoning; and his work shows that no man has 
ever examined the question more thoroughly. If the Madison Papers 


| were not then published, the people in adopting the Constitution 


were as iguorant of them as Judge Story, who says: “As if is de- 
clared in one clause of the Constitution that judgment in cases of im- 
peachment shall not extend farther than removal from office and dis 
qualification to hold any office of honor, trust, or profit under the 
United States,” and, in another clause, that “the President, Vice 

President, and all civil officers, of the United States, shall be removed 
from office on impeachment for, and conviction of, treason, bribery, ot 
other high crimes and misdemeanors,” it would seem to follow that 
the Senate, on the conviction, were bound in all cases toenter a judg 
ment of removal from oflice, though it has a diserction as to inflicting 
the punishment of disqualification. If, then, there must be a judg 

ment of removal from office, it would seem to follow that the Consti 
tution contemplated that the party was still in office at the time of 
impeachment. If he was not, his offense was still liable to be tried 
and punished in the ordinary tribunals of justice. And it may be 
argued with some force that it would be a vain exercise of ant@prity 
to try a delinquent for an impeachable offense, when the most impor- 
tant object for which the remedy was given was no longer necessary 
or attainable. 


Again, Judge Story says, (§ 790,) in commenting upon the fourth 
section of the second article: 


From this clause it appears that the remedy by impeachment is strictly contin: 
to civil oflicers or the United States, including the Presijient and Vice-Presid 
In this respect it differs materially from the law and practice of Great Britain 
that kingdom all the king's subjects, whether peers or commoners, are impea h 
in Parhament, though it is asscrted that commone:s cannot now be impeached tf 
capital offenses, but for misdemeanors only. Such kinds of deeds, however, as 
culiarly injure the commonwealth by the abuse of hich offices of trust aro the m 
proper, and have been the most usual, grounds for this kind of prosecution in | 
liament Phere seems to be a pecaliar propriety, ina repablican governmet 
least in confining the impeaching power to persons holding office 
ernment ail the people are equal, aud ought to have the same sex 


Tn such a 
urity of a trial 
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urvy for all crimes and offenses laid to their charge when not holding any official 


character, &c 

These extracts so exactly express my own views that I need say 
little more upon the main question. It is clear from these extracts 
as well as sections 780, 790, 792, and 743) that Judge Story, as [ do, 


and as the Senators from Ohio do, considered the fourth section of | 


article 2 as a designation of tue parties liable to impeachment under 
the Constitution, as well as the causes for such impeachment. But, 
unlike the Senators from Ohio, he did not draw the conclusion that 
these various parties when ont of office were still impeachable, be- 
cause he undoubtedly saw, what the Senators from Ohio cannot on 
reflection fail to see, that if this section be a designation of the par- 
ties liable to impeachment, such parties cannot be impeached when 
out of office, as it clearly refers to them as holding the office at the 
time of impeachment, and expressly declares that they “shall be re- 
moved from office on impeachment ;” a thing which could not very 
conve piently be done, if they were pot in office at the time of impeach- 
ment. Now whether, as contended by some, it is this section which 
gives the power of impeachment, or whether that power is given by 
the provision declaring that “ the House shall have the sole power ot 


impeachment and the Senate to try,” &c., if this section 4 is to be un- | 


derstood as an enumeration of the parties liable or intended to be 
made liable to impeachment, then this enumeration operates as a 
limitation of the power of impeachment to the parties named or 
enumerated in the section; and there can be no escape from the con- 
clusion that the parties named must be in oflice at the time of im- 
peachment, ; j ; 

Look at the language, now, understood in the light of such limita- 
tion: 


The President. Vice-President and all civil officers of the United States, shall | 


be removed from oftice on impeachment for, and conviction of, treason, bribery, 
or other high crimes and misdemeanors 


Must not the President and Vice-President be in office at the time of 


impeachment, when the language is that *‘the President,” &c., 
be removed from office on trial and conviction ?” 


* shall 


with all the civil officers mentioned in the same sentence and con- 
nected by the conjunction * and?” 


ouly applies to the President while in office; and is not this equally 
clear here? 


Having thus shown that, if the fourth section of article 2 is to be 
understood as an enumeration of the parties intended by the Consti- 
tution to be impeachable, there is no escape from the conclusion that 
they must be in office when impeached; I shall, in the proper place, 
endeavor to show that this section was intended as an enumeration 
of all the parties liable to impeachment, as some Senators on the | 
other side expressly, and more of them by necessary implication, ad- 


mit. 


Several Senators admit that none but “ civil officers of the United 
States” can be impeached, and that no one can be impeached except 
for the very crimes enumerated in this section; in other words, that 


the power is limited to the parties and offenses spoken of iv this see 


tion. Certainly there is nothing else in the Constitution establishing 


the limitation. 


For myself, I think the proceeding by impeachment was intended 
principally to secure the Governmeut against official miscondnet, and 
not at all for punishment, except as the removal and disqualification 


And if such is the 
case with the President and Vice-President, must it not be the same 


Certainly no one can deny this. 
The Senator from Vermont admits, and no one capable of understand- 
ing language at all will deny, that under the clause of section 3, arti- 
cle 1,“ when the President is tried the Chief Justice shall preside,” 





another tribunal, and a separate punishment to be inflicted by each 
tribunal, or for a mere political punishment for the several offenses in 
ove tribunal or at one time, and, for all other purposes and aspects of 
punishment,in another tribunal or at another time. But all these 
would not make the analogy complete without a provision tendin 
to show that one of the penalties must in all cases be inflicted, leay 
ing the other discretionary.. And this last, without the other chat 
acteristics, would of itself be of little or no force. It will be time 
enough, therefore, to consider the supposed analogy when a statute 
containing all the foregoing characteristics shall be produced. As 
| yet I know of none. 

Again, it is insisted by those who maintain the right of impeach 
| ment in the present case, that those provisions giving the House the 
sole power of impeachment and the Senate the power of trying all 
impeachments, vests in the House and Senate the full power of im 
| peachment as it existed in England, except as restrained by other 
| clauses referring only to the mode of proceeding and the punishment. 
| In my opinion those provisions amount to nothing more than a decla- 


| ration that those bodies shall have all the power of impeachment and 
trial provided for under this Constitution, and that we are to look to 
article 4 of section 2 to tind who are to be impeached, and to the last 
clause of section 3 .article 1, for the judement which alone can be 
rendered; that the clauses giving the House full power to impeach 
ufti the Senate to try impeachments were intended, as well for the 
purpose of distributing to each their respective share in the proceed 
|} ing, as to give the power; and that the real meaning of those clauses, 
wien construed in reference to subsequent clauses is, that the House 
shall have the power toimpeach and the S« 
| in the cases thereinafter provided 

I listened to the argument of the Senator from Vermont upon this 


hate to try lnpear hinents 





point, as upon every other, with attention, with pleasure, and, it is 
not too much to say, with admirs tion; and it is upon the ground upon 
which he has attempted to sustain the present LURD per iae hinent that it 
must stand, if it can stand at all. But if his arguments and econela 
sions are correct, that we are to look to he English precedents to as 
certain the parties who are impeachab e, then not only the President 


| and Vice-President, and the civil officers provided for by our Consti 
tution to be appointed by the President or heads of Departments, o 
by the courts of law, as authorized by the Constitution, are impeach 
able, but Senators and Representatives and all other persons, at least 
who may be in any manner employed in the administration or aiding 
in the performance of the business or the protection of the interests 
of the Government as servants or as counsel, or otherwise ; as all these 
at least, wonld have been clearly impeachable under the English pre« 
edents. And the Senator from lowa, [Mr. Wricut,] who adopts, 
upon this point,the same argument as the Senator from Vermont, 
boldly accepts this consequence, which, it must be admitted, is iney 
| itable from such premises, and, in auswer to the Senator from New 
York, holds that persens acting merely as counsel for the United States 
would be impeachable. 

3ut unless we are to overrule and wholly disregard the solemn de 
cision of the Senate in the Blount case (and if we are to be bound by 
any precedent whatever, it must be the decision of this, our own court) 
no such doctrine can be maintained; for it was the very ground and 
| the sole and express gronnd of that decision, the very premises upon 
which the conclusion of his non-liability to impeachment was drawn, 
that none but * civil officers of the United States” were impeachable, 
and that therefore, though Blount was a Serator, he wasn t impeach 
able, not being a civil ofiicer of the United States, “ within the mean 
ingof the Constitution ;” and there is certainly no other provision of 




















may incidentally operate as such. The punishment, as was remarked 
in Blount’s trial, touches neither the defendant nor his proverty, but 
simply affects his political capacity. And Ido not see the force which 
some Senators appear to see in the analogy so much relied upon be- 
tween statutes, on the one hand, defining and punishing offenses by 
indictment, imposing two or more kinds of punishment for an offense, 


the Constitution which bas been claimed or can be claimed to contine 
impeachment to “civil officers of the United States,” except the provis 
ion of the fourth section of the seeond article. The inference is there- 
fore absolutely irresistible, that they looked upon this section as lim 
iting the power of impeachment to the parties mentioned in this see 
tiou; and so Judge Story treats it, and expresses his opinion to that 
and,on the other, the constitutional provision in section 3, article 1 | effect without any reservation or doubt whatever. (See section 790 
of the Constitution, which admits both of a removal and disqualifica- | et seq.) But this is not left to mere inference, conclusive as that is. 
tion, absolutely requiring the first and admitting the second. The | It is in legal effect, expressed in the Blount case that this very section 
purpose of such statntes as were referred to, was to provide for the | is the one to which they allude for this limitation to ‘civil officers.” 
full punishment for the crime in the same prosecution by indictment. | Let us see. The plea to the jurisdiction, in legal effect, set up two 
The whole purpose was punishment, and full and complete punish- | grounds: one that he was not a Senator of the United States at the 
ment, as such, in the ordinary legal sense, and all in the same single | time, &c., and, second, that, even if he was a Senator, he was not a 
proceeding. While such, as I have endeavored to show, was not the | civil officer of the United States, within the meaning of the fourth 
direct purpose of the punishment which incidentally springs from re- | section of the second article of the Constitution, to which it expressly 
moval and disqualification; and the Constitution expressly leaves | refers. (See the plea, Annals of Congress, volume 2; Wharton’s State 
the party liable to prosecution and punishment by indictment forthe | Trials.) The first ground was answered on the argument, accord- 
full punishment prescribed by law for the offense. ing to the admitted fact of the case, that he was a Senator of the 
No species of legal argument is so liable to mislead as an argument | United States at the time when the acts charged were done and when 
based upon assumed analogies. Nullum simile est idem—no more like impeached, which was true: and this point thereafter seems to have 
is the same; and before we yield to an argument from analogy, we | made no figure in the ease, and quite clearly had nothing to do with 
ought to see that the instance assumed as the basis of analogy or | the decision. The argument and the decision turned upon the se 
standard of comparison contains all the important or essential ele- | ond ground, whether a Senator was acivil officer of the United States 
ments which are contained in the provisions to be illustrated or the | within the meaning of the fourth section, article 2. Turn, now, to 
Proposition to be demonstrated, and that there are no conflicting ele- | the decision. 
ments in the one which involve adifierent principle from those involved The first resolution offered to the Senate, and of course, as sufti 
in the other. To give any force to the analogy relied upon, the stat- 
utes fixing the several penalties (one of which is found impracticable) 
should, like the Constitution, provide fora trial of a part only of the 
penalties at one time, leaving the defendant liable to auother trial in 


ciently appears upon its face, this must have been offered by one of 
the Senators in favor of the jurisdiction, and it will be seen thateven 
these resolutions go upon the admission that none but civil officers 


of the United States are liable to impeachment under the Constitu 
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tion—which refers, of course, to this fourth section, as there is no 
other to which it could refer for such a purpose—but asserts never- 
theless that Blount (being a Senator) was such civil officer, (January 
7, 1709 
Villiam Blonat was a civil officer of the United States within the 
Constitution of the United States, and therefore liable to be im- 
liouse of Kepresentatives 
irticles of impeachment charge him with bigh crimes and misde- 
ipposed to have been committed whilé he as a Senator of the United 
is plea ht to be overruled. (See Annals of Congress, volume 2, page 
Wharton's State Trials, page —.) 


The vote upon the resolution was 11 for, and 14 against it ; so that 
it failed; showing that, by 14 to 11 the Senate determined, in effect, 
that a Senatorof the United States is not a“ civil ofticer of the United 
States,” and was not therefore impeachable. This is clearly enough 
shown by the vote afterward taken on the 11th day of February, 
offered manifestly by some one opposed to the jurisdiction, as follows: 

rhe court is of the opinion that the matter alleged in the plea of the defendant, 
is sufficient in law to show that this court ought not to hold jurisdiction of said im 
peachment, and said mumpeachment is dismissed.—Annals of Congress, volume 2, 
aS alovVe 

fhe vote upon this shows the Senators divided exactly by the same 
number, there being 14for and 11 against it. Then look to the jndg- 
ment and its announcement to the managers, which is in the follow- 
lig language : 

The court, after having given the most mature and serious consideration to if. 


question and to the fall and able arguments urged on both sides, has come to the 
decision which I am now about to deliver 

Phe court is of opinion that the matter alleged in the plea of the defendant is 
suflicient in law to show that this court ought not to hold jurisdiction of said im 
peachment; and the said impeachment is dismissed. (Page 3319, volume 2 of An- 


nals of Congress.) 


Thus showing that the plea in effect asserting that none but civil | 


officers of the United States could be impeached under the fourth 
section of the second article (which was expressly referred to) was 
sustained by the Senate, and on this ground the impeachment was 
dismissed, : 

Who does not see that the whole conclusion rests immediately and 
entirely upon the ground, that none but civil officers of the United 
States could be impeached under the Constitution, that this is the en- 
tire premises from which the conclusion is drawn? Of what conse- 
quence was it to inquire whether a Senator was a “ civil officer of the 
United States,” if he could just as well be impeached whether a civil 


officer or not’ And where in the Constitution does the limitation of | 


the power of impeachment come from, if not from this section 4? It 
cannot be pretended there is any other limitation of this kind in the 
Constitution. Is it not perfectly clear, then, that the Senate treated 
this fourth section as such limitation or an enumeration of all parties 


intended by the Constitution to be impeachable? But finally let me | 


ask, if this fourth section does not contine their power of impeach- 


ment “to civil officers of the United States,” all of whom the Consti- | 


tution provides shall be commissioned by the President, (article 2, 


section 3, also article 2, section 2,) why are not Senators and Repre- 
sentatives also impeachable? Why are not military and naval offi- 
cers also impeachable? Members of both Houses ot Parliament and 
military and naval officers were, I think, clearly impeachable in En- 
gland. And if we are at liberty to determine the classes of persons 
liable to impeachment by English precedents, I can see no reason why 
all military and uaval officers and Senators and Members of the House 
are not as clearly impeachable here as they ever were in England. 
And this must, I think, be the inevitable result, unless the fourth 
section of article 2 limits the power to the parties there mentioned. 
And yet it has been expressly admitted by some Senators who sus- 
tain the jurisdiction in the present case, and tacitly admitted, I think, 
by several of them, that the power, under our Constitution, does not 
extend to military and naval officers: and no one has yet contended 
in this discussion that it extends to Senators and Representatives o1 
to military or naval officers. I do not know whether the Senator 
from Vermont claims that it extends to military and naval officers, 

Mr. DAWES. Does not the same removal and disqualification fol- 
low a sentence cashiering an officer in the military and naval service 
as the Constitution imposes upon other officers on conviction by im- 
peachment ? 

Mr. CHRISTIANCY. That may be so. But do not the same con- 
sequences follow upon conviction by indictment in a criminal court 
for the very offenses charged upon Mr. Belknap? If the fact of such 
liability to disqualification, without impeachment, can be alleged asa 
reason Why impeachment should not be sustained in the ene case, I 
do not see why it should not be equally efficacious in the other. Both 
stand uponthe same ground, the authority of an act of Congressonly, 
and not the Constitution. Is it denied that by the English law, or 
rather precedent, military and naval officers are impeachable? I 
have not hunted the precedents, taking it for granted that all of the 
older as well as more modern English writers who assert the power 
of impeachment to extend to all the King’s subjects, knew better 
than any Senator here how the fact was. But, 1 read trom Comyn’s 
Digest, which I sent for a few minutes since, title Jucécature of 
Parliament, 31, the following passages which show instances of the 
impeachment of naval ofticers for official delinquency in office, and 
there can be no reason for supposing that it did not extend as well to 
military officers, though, as I have not lately posted myself in English 
history, [do not happen at this moment to recollect an instance; but 


a 


other Senators doubtless may. I read from Comyn, at the place cited 
abov e>; 


The Duke of Buckingham was impeached, for that he, being admiral, neglect 
the safecuard of the sea. (Rush 30s.) 

The Earl of Oxford, that he hazarded the navy and had neglected to tak« 
of the enemy, & May, 1701, and for selling goods taken as admiral, for his own y 
without accounting for a tenth to others, § May, 1701. (Ibid. L. 39.) 


I will here say that I see nothing in this book, and recollect not), 
ing in any other English work, ancient or modern, making any dis 
| tinction between different classes of subjects, whether officers or 
subject to impeachment, nor anything which tends to coutrovert the 
| assertion of so many English writers, that all the King’s subjecis 
| were impeachable. 
| Mr. THURMAN. Does the Senator remember any particular in 
| stance of an impeachment of a strictly private person in no way con 
| nected with oftice ? 

Mr. CHRISTIANCY. I have not looked for any. When I find al] 
the English writers from the earliest times asserting in effect that al] 
British subjects are liable to it, and no English authority anywhere 
intimating any distinction between classes subject to it, nor that any 
but the king are not, the Senator will pardon me if I say I have more 
contidence in this uniform testimony of the English writers who had 
the best opportunity to know, than I have in the Senator, or any Sen- 
ator here, who infers that all these English writers were in error sim- 
ply because he has not found an instance. 

If he were to apply the same reasoning to the common law gener- 
ally, and deny everything to be law for which he could not tind a de 
cided case in the year books or in any English reports, he would leave 
very large gaps in the English common law. 

The fact undoubtedly is that many principles of the common law, 
as well relating to the power of impeachment as to anything else, had 
become settled before the earliest reports or parliamentary records 
now extant, though the mode of exercising the power of impeach 
ment has undergone several changes since the parliamentary records 
still extant. 

I turn now to some miscellaneous citations from Comyn’s Digest, 
lying before me, which happen to be on and near the page just cited, 
and which, in a miscellaneous manner, may tend to show for what 
offenses an impeachment would lie in England, and therefore for what 
they would lie here, if the fourth section of the second article does 
not limit the offenses for which impeachment may be sustained. 

And if this fourth section does not limit the parties liable to im 
peachment, it does not limit the offenses for which it may be sustained, 
Nor is there anything elsewhere in the Constitution which would con 
fine impeachments to “treason, bribery, and other high crimes and 
misdemeanors.” 

I read these miscellaneous examples, showing for what a man may 
be impeached. “The Earlof Bristol was impeached (2 Carolus) that 
he counseled against a war with Spain when that king affronted us, to 
the dishonor and detriment of the realm, (article 3, 1 Rashworth, 250 ;) 
that he advised a toleration of papists, (1 Rushworth,251;) that he en 
ticed the king to popery, (id., 252, 262;) the Spencers, that they gave 
bad counsel to the king, (4 Institutes, 54;) the Earl of Oxford, that 
he advised a prejudicial peace, (8th May, 1701.) 

It is true these were privy councilors, but the offense was in giving 
advice to the king. If the offenses here for which a party may be 
impeached are the same as in England, (and without the limitation 
of the fourth section, article 2, as upon the argument of those who 
support the jurisdiction they must be,) how many Senators may be 
impeachable for advice given to the President, especially in reference 
to appointments? Is such advice one of the “ high misdemeanors ” 
mentioned in the Constitution ? 

But what shall we say of advising the toleration of papists? This, 
according to the English law of impeachment, was as much an im 
peachable offense as bribery or any other crime or misdemeanor ; 
and upon the argument in favor of the jurisdiction here I see nothing 
to prevent its impeachment. There certainly is not, unless the fourth 
section operates as a limitation to the crimes and misdemeanors there 
mentioned, or the first amendment of the Constitution may sv operate 
And who in this country would not be liable to impeachment for this 
cause? Who does not advise the toleration of papists ? 

Again, the Spencers, father and son, were impeached, among other 
things, “for that they put good magistrates out of oflice and ad 
vanced bad.” (4 Institutes, page 53.) How many Presidents and 
Secretaries might have been impeached here, if thisis an impeachable 
offense, and how many Senators, as accessories before or after the 
fact ? 

Lord Halifax was impeached for obtaining grants of money for 
feited for rebellion, (9 June, 1701,) for obtaining grants of money 
when there was a war and heavy taxes, and grants out of the king's 
woods, (L. 39,) and so on. 

But, to come back now to Blount’s case, which clearly settled the 
point that none but civil officers of the United States are impeachable, 
and that section 4 of article 2 of the Cons:itution was intended as an 
enumeration of all the parties liable to impeachment and of th: 
offenses for which they were impeachable, I will say that decision has, 
from the day when it was made, been approved as sound law and met 
the general approval of the legal profession and of the people ; aud, 
in my opinion, to change or overturn it now would be justly looked 
upon as revolutionary. I must, therefore, for this and other reasons 
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already given, with diffidence, and I may say with reluctance, dis- 
agree with the conclusion of the Senator from Vermont and other Sen- 
ators who have adopted his views, and hold Judge Story’s view to be 
founded upon the sounder and the better reasons, and upon authority 
of a decision of this high tribunal itself, 

My friend from Vermont also made, or attempted to make, an ar- 
vument in support of the jurisdiction, based upon the use of the word 
‘ rson,” in section 3, article 1: 

And no person shall be convicted without the concurrence of two-thirds of the 
members present. 

I agree with the Senator, and do not suppose any Senator will dis- 
avree, that, notw ithstanding the Constitution in express terms speaks 
of the impeachment of the President, Vice-President, and other civil 
oflicers, yet, When a man who is an officer is prosecuted for an official 
crime, it is, When we come down to precise accuracy, the man, the 
persou holding the oflice, who is prosecuted, and that the punishment 
on conviction is a personal punishment, not official; that, when he is 
removed from office, it is the man who is removed from the office, and 
not the office from the man. But these considerations only go to 
show that the use of the word “ person,” instead of officer, in the 
clanse cited, whether the man is impeachable after the termination 
of his office or only while he continues in office, was correct, and en- 
tirely and equally correct, upon either view. The Senator will there- 
fore permit me to say, with all deference, that he seems to me to have 
drawn a very large conclusion from very narrow premises, when he 
infers from the use of this word in this connection, that a man can be 
impeached when out of office, when the use of the word is just as 
consistent with the conclusion that he cannot. Unaided and alone, 
I certainly could not have drawn such an inference from such prem- 
ises, and Tam equally unable to accomplish the task with the pow- 
erful aid of the Senator himself; and he will pardon me for saying 
that his own effort in that direction seemed to me a little too much 
like catching at straws. 

Mr. President, my conclusions npon the main question are— 

First. That the main, direct, and primary purpose of impeachment 
is to put a man out of the office he may hold at the time of the im- 
peachment, 

Second. As a secondary and anxiliary safeguard against future 
miscondnet in office after he has been convicted and expelled, to 
keep him out of that and all other civil offices of the United States ; 
or, in other words, that the disqualification is but a discretionary in- 
cideut of removal from office; and, therefore, 

Third. That disqualification can only be imposed in addition to, 
and as a sequence of, the judgment of removal, and not as a single 
and substantive punishment. 


[ see no absurdity in this result. The respondent is still liable to 
be indicted in the proper criminal court and punished to the full ex- 
tent of the punishment prescribed by the statute creating the offense ; 
and the sacred right of a trial by jury is not to be disregarded, except 
in the clearest and most extreme cases. 

These views render it necessary that I should also consider the | 


other questions involved in the case. 

And first, as to the fractional argument, the argument based upon 
the fractions of a day. And here allow me to say that, with my un- 
sophisticated habits of looking at things as they are in fact, stripped 
ofall mere forms and fictitious coverings, I certainly did not expect 
to live to hearit asserted in the United States Senate, upon a great 
state trial, that, though, upon the facts as they are admitted to be, 
the defendant is not liable to impeachment —and this argument pro- 
ceeds upon this admission and has no bearing without it—we are at 
liberty, by a pure fiction, known to be and shown upon the record to be 
false, to exercise a jurisdiction based upon that falsehood and convict 
the defendant upon a pure fiction known to ourselves and the world to 
he a palpable lie. I am not ignorant of the fact that there are many 
fictions of law contrived for the purpose of justice in civil cases, which 
are or should be, always liable to contradiction when the rights of par- 
ties require it. I will not deny that precedents may be found in courts 
of law, especiallysin past ages, where fictions have been resorted to 
in criminal cases, to the prejudice of the defendant; for there is no 
enormity for which such precedents may not be found. 

_But when such precedents are invoked to show that the jurisdic- 
tion of a criminal court or the punishment of a defendant charged 
with a crime can be sustained upon a pure fiction, contrary to the 
known facts appearing upon the records, these precedents may be 
piled mountains high, and I shall treat them all with the contempt 
that all such falsehoods, urged for such purposes, deserve, in an age 
and a country of liberty and law. 

Precedents standing upon palpable absurdities should share the fate 
of the absurdity upon which they stand. 

But let us examine the fiction in the present case. Belknap re- 
signed at 10.20 a. m.; his resignation was announced in the House at 
Hoon, or a little after, and late in the afternoon the vote of impeach- 
ment was adopted. It is now claimed that the law takes no notice 
of the fractions of a day, and therefore Belknap must be regarded as 
in offiee the entire day, or that the vote of impeachment must be re- 
garded as having taken place at the beginning of the day, or at least 
before the resignation—for it makes no difference in which shape the 
faisehood is put, or whether it relate backward or forward. False- 
hoods and fictions are very elastic, and very convenient to convict a 
(defendant or to sustain a jurisdiction which cannot be sustained upon 
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the truth of the case; especially if this fiction or falsehood cannot be 

contradicted and the actual precedence of the respective events shown 

as they occurred ; and it is insisted we cannot inquire into the fact 

at what time of the day either fact took place, nor which preceded 

the other; but the whole day must be taken for both, because the 
law takes no notice of the fractions of a day. 

This makes a very pretty argument, and it is a great pity to spoil 
it by putting a case. But duty compels us to do a great many un 
pleasant things. Say that on the same day that Belknap resigued a 
successor was appointed and contirmed—ag well be might be—or take 
the case which did happen, of another Secretary assigned to the 
duties of the office on the same day and hour of the resignation, and 
that successor, or the officer so assigned, had, on the afternoon of the 
same day, been guilty of bribery or other impeachable offense. He 
is impeached; and on the trial he denies that he was Secretary of 
War or in charge of the duties of the office on that day, and to prove 
it shows by the record, or by Mr. Belknap himself, perhaps, that he, 
Belknap, was Secretary on the morning of that day, and stops there. 
Has he not made out a complete defense, if the fractions of a day 


cannot be inquired into? 


And as the fiction may just as well relate 
backward to the beginning of the day as forward to its close, why 
might not Belknap defend himself for bribery committed on the morn 
ing of that day, by showing that on that day another Seeretary had 
been assigned to fill the office, whose assignment and responsibility 
must relate back to the first moment of the day? Now, in the case of 
these overlapping fictions would not every Senator admit that the 
truth ought to be allowed to escape between them? 

I think I may safely submit it to the candor and good sense of the 
Senate that the succession of events or acts happening on the same 
day, and having relations to or affecting each other, may and ought 
always to be shown, whether in a civil or criminal case, as much as 
if they had happened on different days; and that our jurisdiction 
and the prosecution by impeachment can be maintained upon no such 


| trivial falsehood, contradicted by the face of the record. 


As to the question, admitting that a resignation in ordinary cases 
before the vote of impeachment would defeat the impeachment, would 
it have the same effect though made for the purpose of avoiding the 
impeachment? Upon this question I can entertain no doubt. The 
defendant had a perfect legal right to do the act, to make the resig- 
pation, and this cannot be rendered illegal or deprived of its legiti- 
mate effect, whatever his motive might have been, nor can that be in- 
quired into. 

These views render the other point contained in the resolution of 
the Senate in relation to the pleading, immaterial, and I therefore 
express no opinion upon it. 

In conclusion, [ must express my thanks for the indulgence of the 
Senate, and my regret that I have been compelled to differ with so 
many able Senators whose legal opinions I always respect and with 
whom I have generally agreed. 


| Remarks of Mr. Christiancy on the resolution offered by him May 29, 1576. 


The question recurring on the second resolution of Mr. THURMAN, 
as amended, 

Mr. CHRISTIANCY moved to amend the said resolution by strik- 
ing out all after the word “resolved” and in lieu thereof inserting: 

Whereas the Constitution of the United States provides that no person shall be 
convicted on impeachment without the concurrence of two-thirds of the members 
present ; and whereas more than one-third of all the members of the Senate have 
already pronounced their conviction that they have no right or power to adjudge 
or try a citizen holding no public office or trust when impeached by the House of 
Representatives ; and whereas the respondent, W. W. Belknap, was not when im- 
veached an officer, but a private citizen of the United States, and of the State of 
om and whereas said Belknap has, since proceedings of impeachment were com 
menced against him, been indicted and now awaits trial before a judicial court 
for the same offenses charged in the articles, of impeachment, which indictment is 
pursuant to a statute requiring in case of Conviction (in addition to fine and in 
prisonment) an infliction of the utmost jadgment which can follow impeachment 
in any case, namely, disqualification ever again to hold office 

Resolved, That in view of the foregoing facts it is inexpedient to proceed further 
in the case 

Mr. CHRISTIANCY. Mr. President, it being now manifest that 
considerably more than one-third of the Senators present on this trial 
believe there is no jurisdiction in the Senate to try this impeachment, 
I think the resolution I have submitted makes the proper disposition 
of the case. I do not propose to argue the question at length, but to 
state briefly my reasons for this conclusion. 

The Constitution declares that— 

No person shall be convicted without the concurrence of two-thirds of the mem- 
bers present 


What is necessary to, and what is included in, the conviction here 
alluded to? But one answer can be given to this question, and that 
is, every constituent element, both of law and fact, necessary to con 
stitute a valid conviction ; and the first and most important of all 
these is the jurisdiction of the tribunal before whom the trial is to be 
had and the conviction pronounced, the right and power to try the 
case at all or to declare the conviction. If there be no such juris- 
diction, no such power to try, any determination we may make, 
any conviction we may pronounce, will be simply brutum fulmen, so 
much empty air; for there will be no power to swear a witness in 
the cause and all testimony of witnesses, though given under the 
forms of an oath, must be extrajudicial, without the sanction of au 
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oath, and therefore not evidence which this tribunal have a right to 
hear or to act upon. is manifest that 
this question of jurisdiction, though a question of law, is inseparably 
connected with, and involved in,every question of fact which may 
arise in the cause. 


From these considerations it 


It is fallacious, therefore, to say that this, being a mere question of 
law, may be determined by a bare majority, and that the only con- 


currence of two-thirds required by the Constitution is upon the facts | 


of the case or those facts and the law which would be applicable to 
them on the hypothesis that we have jurisdiction. 


All the questions which can ever arise in any trial are questions of 


law, questions of fact, and questions of the application of the law to | 


the facts; and these last are mixed questions of law and fact, when 
the same person or body which finds the facts also applies the law 
to the facts and declares the combined result of both, like a jury in 
giving a general verdict. 

But there is this difference between a jury and the Senate sitting 
as a court of impeachment, that the jury in matters of law are sub- 
ject to the instruction of the court presiding over their deliberations 
and giving them instructions upon the law which they are bound to 
follow; and in giving their general verdict they find the facts and 
apply to them the law as given them by the court. Besides, a jury 
have generally a right to decline the application of the law to the 
facts by finding a special verdict setting forth the facts found and 
leaving the court to apply the law. 

But in the Senate, on the trial of an impeachment, no such division 
of functions as to law and fact can be had. No court or officer pre- 
sides over us with power to give instructions upon or to determine 
matters of law. 

Every Senator, upon a trial on the merits, acts in the double capac- 


ity of judge and juror, and must for himself determine both the law 
and the facts and apply the one to the other according to his own | 


convictions and judgement. And certainly no Senator can be any 


more bound by the opinion of any other Senator or any number of | 


Scnators upon a question of Jaw than upon a question of fact. Each 
must not only draw his own inference from the evidence, but must 
apply that evidence to the law as he understands it to be. 

It would therefore be just as absurd, under the constitutional pro- 


vision requiring the concurrence of two-thirds to convict, to hold | 
that a bare majority have a right to bind the minority upon questions | 
of law as to hold that they have the right to bind them upon matters | 


of fact. Propositions of law are as much involved and as essential 
elements in a valid conviction as propositions of fact, and they are 
involved in every step taken on the trial. And if this were not so, 


if a bare majority could control the minority upon questions of law 


arising upon the trial of an impeachment, such bare majority might | 
also in many cases establish every element essential to a valid con- | 


viction in opposition to more than one-third of the Senate. 


which must naturally be expeeted and which usually occur upon a 
trial. On atrial upon the facts in the present case questions of the 
admissibility and of the materiality of evidence must naturally be 
expected to arise and almost unavoidably do arise upon all trials of 
the kind. These are questions of law. 
any particular testimony or piece of evidence offered admissible or 
material, as the case may be, but more than one-third of the Senate 
think it inadmissible or immaterial. 

The bare majority, no doubt, may admit the evidence, but, in con- 
sidering its effect upon the case, the minority, if they act upon their 
own convictions, will of course pay no attention to the evidence or 
give it any effect. Will any Senator claim that this minority are 
bound to disregard their own convictions as to the effect of such evi- 
dence because the majority hold that effect to be different? Are the 
minority, Ll mean, bound thus to yield to the majority when the result 
is declared upon the question of guilt or innocence? Would not this 
be allowing a bare majority to control as well upon the facts as upon 
the law? And would not this effectually fritter away the whole sub- 
stance and effect of the provision requiring the concurrence of two- 
thirds to convict? 

If, then, the decision of a bare majority in admitting evidence 
which the minority think inadmissible or immaterial cannot control 
the minority as to the effect of the evidence or bind them to give it 
an effect which they do not believe that it has, can or ought such 
majority to contrel snch minority upon the question whether any 
evidence is admissible, and compel them to give effect to evidence, 
all of which they believe inadmissible, because the Senate has no 
power to try the case or to administer an oath, and because they be- 
lieve all the testimony given in the case is extrajudicial, and that 


and penalties of perjury? 


stitutes a necessary element of a valid conviction must be found and 
sustained by the concurrence of two-thirds of all the members present ? 
And that if one if those elements, without which the conviction could 


necessary clement—and therefore every other—may be established in 
the same way and by the same course of reasoning? And what ele- 
ment can be more necessary to a valid conviction than the jurisdic- 
tion to try the case and declare the conviction ? 

Upon any question or any matter not an essential ele ment of a valid 
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| sons as well in office as those who have vacated their offices. 


Now a bare majority think | 


| Lords tried. 
not be valid, may be established by less than two-thirds, any other ! 
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conviction there is no doubt a bare majority may decide; but npoy 
any proposition of law or fact without the establishment of which no 
valid conviction could be had, I am compelled to consider any majority 
less than two-thirds as po majority in the constitutional sense, and of 
no more binding effect than the decision of a minority. 


Opinion of Mr. Whyte, 
Delivered May 20, 1876. 
Mr. WHYTE. Without entering into an analysis of the pleadings 


in this case, or expressing any opinion as to the artistic manner of 


their construction, it is sufficient that the broad question is evolved 


| whether the accused can be tried for offenses alleged to have been 


committed while in office, upon an impeachment made after he ceased 
to be Secaetary of War? 

In my view of this case, it is not material to the point in issne to 
ascertain at what precise moment of time Mr, Belknap retired from 
the War Department. 

Whatever may be said as to the abstract question whether private 


persons, that is persons who have never been in office, may be in- 


peached, from a careful examination of the cases in the British Par 

liament, from whose parliamentary law we have drawn the principles 
relating to impeachment, it is clear that except in few and rare i: 

stances prosecution by impeachment has by a long line of precedents 
been confined to offenses of an oflicial character, and as against per 

I hold 
the opinion, therefore, that any person charged with the commission 
of crime while in office can be impeached after he has ceased to he 
an officer, whether by expiration of his official term or by voluntary res- 
ignation. 

I believe there is no limitation as to the time when prosecution for 
impeachable offenses can be had, save in the sound discretion of the 
House of Representatives. 

Impeachment as a known method of procedure is ingrafted upon 
our Constitution. As it was understood and exercised at the perio 
when the organic law was framed, subject only to the limitations set 
forth distinetly in the Constitution, so it is now to be exercised. In 
the language of Professor Dwight, the Constitution “assumes the 
existence of this mode of trial in the law and silently points us to Eng 
lish precedents for knowledge of details.”. Mr. Webster, also, when 
defending Judge Prescott, and speaking of a clanse in the constitution 
of Massachusetts similar to that in the Federal Constitution, said: 


The Constitution has given this body ame Senate) the power of trying impeach 
ments without defining what aun impeachment is, and, therefore, necessarily intro 


| ducing with the term itself its usual and received definition and character and inci 
Let us consider some of the phases of the case and the questions | 


dents which beleng to it. 


Whenever foreign statutes are adopted into our legislation, the 
known and settled construction of those statutes by courts of law has 
been considered as silently incorporated into the acts. 

So of impeachment; as it was regulated by the parliamentary law 
of England, so it is to be understood, with its specific limitations, how- 
ever, as part of the constitutional law of our country. 

The framers of the Constitution knew impeachment to be the 


| mode of accusation and trial of “statesmen for misdemeanors in the 


administration of government.” They knew that as early as the reign 
of Edward I the power of parliamentary impeachment had been ex- 
erted,and that judges convicted of exactions had been sentenced to 
severe penalties by the House of Lords; that during the reign of 
Richard IT and under that of Henry VIII lord chancellors and areh- 
bishops and chief justices had fallen under a like condemnation ; 
that under King James I Lord Chancellor Bacon had been the sub- 


ject of impeachment, and Lord Finch and others bad suffered during 


the reign of Charles I; that under Charles II chief justices of the 
King’s Bench and Common pleas and barons of the Exchequer bad 
been impeached by the Commons for various great 6fficial crimes. 

Thus they had before them from various epochs of English history 
many instances of parliamentary impeachment. 

It would indeed belittle Madison and Hamilton, Sherman and 
Pinckney, and the other intellectual giants of that great council to 
suppose they did not understand in all its scope the power of im- 


| peachment, which they were then importing into our federal form of 


government. Some of them had access to Comyn’s Digest, Bacou’s 
and Viner’s Abridgments, Rushworth’s Historical Collections, and 


| Selden’s Judicature of Parliament, and Howell’s State Trials; and 
| Pinckney had, indeed, sat at 
every witness may testify as he pleases without liability to the pains | 


the feet of Gamaliel, for he hav 
listened at Oxford to the splendid law lectures of Blackstone, which 


|} now as his Commentaries, more than a century after their delivery, 
Is it not manifest that every proposition of law and fact which con- | 


are to be found in the bands of every law student in our land. They 
knew, also, that in this method of criminal procedure, since the time 
of Edward III, the House of Commons accused end the House ot 
So they gave the sole power of impeachment to the 
House of Representatives and the sole power of trial to the Senate. 
Thus the trial by impeachment, without specially defining it, was 
adopted from analogy to the English constitution. 

The makers of the Federal Constitution gave this power of trial }) 
impeachment to the two Houses, as above stated, in all its plenitude, 
and then by subsequent special limitations restricted it in its details 
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wherever they intended its power to be restrained. The power itself 


they never intended to curtail; for, when they added “ high crimes | 


and misdemeanors” to treason and bribery, Colonel Mason remarked : 


As bills of attainder, which have saved the British constitution, are forbidden, 


s the more necessary to extend the power of impeachment.—Madison Papers, 
volume 3, page Li2s. 


And it is remarkable if true, as asserted, (and from the similarity 
in the two instruments the assumption seems to be well founded,) 


that the impeachment clauses in article 1 of our Constitution were | 


tuken from the constitution of New York of 1777, drawn by John Jay; 
that the word “ officers” in the latter constitution is omitted in the 
Federal Constitution. If the New York constitution was intended to 
operate only on officers while in office, it is clear that the change in 
the words in the Federal Constitution by which “ person” or * party” 
is substituted for “officer” was intended to give the power of im- 
peachment wider scope and to cover the cases of those who had gone 
out of office after the commission of offenses as well as those who were 
in oftice at the time of impeachment. 
The difference between the two Constitutions is thus shown: 
New York constitution, 1777 : Constitution of the United States : 


The power of impeaching all officers of The Honse of Representatives shall 
the State for venal and corrupt conduct have the sole power of impeachment 
in theirrespective oftices [shall| be vested * * No person shall be convicted with- 
in the representatives of the people inas- out the concurrence of two-thirds of the 
embly. * * * No judgment of the members present. 
«aid court shall be valid unless it shall be 
ass nted to by two-thirds’ part of the mem- 
bers then present, dc. 


It is clear that it was ‘ persons” who were to be convicted, and not 
oflicers ” qua officers, at the period of conviction ; thus including ex- 
oflicers as well as incumbents of oftices. 

The framersof the Federal Constitution also took into view the impro- 
priety of allowing the Vice-President to preside over the Senate during 
the trial of the President upon articles of impeachment, and so they 
provided that the Chief Justice of the Supreme Court should act as pre- 
siding officer of the Senate during such trial. In the interest of the 
accused, under the strong legal presumption of innocence, and to pro- 
tect against passion, it is seen they required two-thirds of the mem- 
bers present in the Senate to convict. They knew, also, that such 
was the high authority claimed for the court of Parliament that 
the House of Commons, in the reign of Charles II, in the case of the 
Earl of Danby, insisted that no pardon under the great seal should 
be pleadable to an impeachment by the Commons of Great Britain, 
and this was finally enacted into statute law by 12 and 13 William 
Jil, chapter 2. 

Aud so they provided that no pardon of the President should be 
either pleadable in cases of impeachment or operative after sentence. 

They knew the unlimited power of the House of Lords to impose 
every kind of punishment upon the convicted, and remembering the 
extreme penalties which had been inflicted, and notably in the case 
of Lord Chancellor Bacon, who, notwithstanding his high dignity and 
great personal qualifications, on conviction had been fined £40,000, 
was ordered to be imprisoned in the tower during the king’s pleasure, 
to be forever incapable of holding any office, place, or employment, 
and never again to sit in Parliament, or come within the verge of the 
court, they pnt a limitation on the judgment to be pronounced by 
the Senate, and put maximum bounds to its sentence in removal from 
oflice and disqualification in the future; but they left the courts of 
justice to vindicate the majesty of the law by indictment and crim- 
inal sentence as in other cases of infraction of the laws. 

They were not ignorant that in England, although it was claimed 
that all subjects were liable to impeachment, yet in rare instances, as 
I said before, had the power been exerted in any case of offense which 
was not official crime or the breach of public trust; so they left im- 
peachment where they found it in English practice and hedged about 
private persons with trial for crime by jury; and the people in the 
States amplified this protection by fuller and clearer guarantees to 
accused private persons by the fifth and sixth articles of the amend- 
ments to the Constitution. They knew that in England officers who 
had been guilty of offenses while in office were impeachable after 
they left office. 

They had in mind that Lord Chancellor Somers had been impeached 
after he was out of office. 

They surely were aware of the case of Lord Chancellor Macclesfield 
who in 1724 was in the zenith of his worldly success; yet they had 
seen that, shortly after the bursting of the South Sea bubble, the 
storm of indignation arose and he was compelled to resign bis office. 
They knew full well that, after his resignation, in January, 1725, pro- 
ceedings were originated in the House of Commons, and subsequently, 
atter a strong speech from Sir George Oxenden, the Earl of Maccles- 
field was impeached. They had immediately before their eyes the 
case of Warren Hastings. They knew that he had left India in June, 
1785, having surrendered the keys of office. He returned to England, 
where he was joyfully received by his friends. 

Ou the 10th of May, 1786, Mr. Burke accused him at the bar of the 
House of Lords in the name of the Commons of England. Prelim- 
inary proceedings were conducted during the session of Parliament 
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in 1787, and this case, as we have seen, was referred to on the &th day 
of September, 1787, by Colonel Mason, when the clause relating to 
the removal of the President on impeachment and conviction for 
treason and bribery was under consideration in the convention, as 
will be seen by reference to the Madison Papers, volume 3, page 1528. 
He said, “‘ Treason, as defined in the Constitution, will not reach many 
great and dangerous offenses. Hastings is not guilty of treason.” 

This case was thus fresh before them; and having placed several 
limitations on the matter of impeachment, they were silent on this im- 
portant point, and made no questien of the right to impeach a party 
guilty of official crime after he had ceased to be an officer. Besides, 
the objection of Mr. Pinckney, that the President ought not to be 
impeachable while in office is the only proposition for any limitation 
of the time when an offender was to be impeachable; and this is the 
very converse of the theory that he was impeachable after he had 
vacated his office. 

Giving due weight to the adverse argument based on the expedi- 
ency of trying a man for official crime after he is out of office and 
the danger of partisan impeachments, vet, under the sense of duty 
which impels me to decide this question judicially, | can come to no 
other conclusion than that, as there is no limitation to the punish- 
ment of crime except by express statutory enactment—and there is 
none in the Constitution as to the time when impeachments will lie 
its framers meant, as Mr. Rawle has expressed it, that ‘* persons liable 
to impeachment are those who ‘are or have been in public oflice.’” 
And I adopt this language of John Quincy Adams, as quoted by Mr. 
Manager Hoar: 


I hold, therefore, that every President of the United States, every Secretary of 
State, every oflicer impeachable by the laws t muntry, is liable tweut 


4 , yours 
after his ottice expired as he is while he continues in office 


And this very doctrine will do as much as any one principle can to 
restore the purity of our Government and elevate the standard of 
official qualification. 

The fourth section of the second article of the Constitution has, in 
my judgment, nothing whatever to de with the matter of jurisdiction 
in cases of impeachment. That had been granted already. On the 
contrary, this was a clause, absolutely mandatory in its character, 
for the removal of officers who were in oflice at the time of their im- 
peachment and conviction. It was solely to accomplish the removal 
of the convicted officers ; and this is clear from the fact that when it 
was first inserted in the Constitution (then limited as it was to the 
Chief Magistrate) it is called, as will be seen on page 1434 of the third 
volume Madison Papers, “the clause for the removal of the President 
on impeachment,” &c. 

It was a limitation upon the official term of a person who, as Presi- 
dent, had been impeached and convicted of “treason, bribery, or 
other high crimes and misdemeanors,” but not a limitation on the 
power of impeachment. It was inserted in the article of the Consti- 
tution detining the Executive department, as indicating how the ofti 
cial term of four years for the President could be cut short, and the 
insertion of “ Vice-President and all civil officers of the United States” 
was an afterthought, in no way changing or modifying the purpose 
for whieh this clause was originally inserted in the Constitution. ‘That 
purpose was to compel the Senate on impeachment and conviction of 
the * President, Vice-President and all civil officers of the United 
States,” for treason, &c., to remove them. ‘The language is, they 
“shall be removed from office.” 


The language is imperative 


it leaves you no discretion 
of removal from office 


; you cannot stop short 
you cannot exceed it 


The clause was inserted for this specific purpose; to accomplish 
nothing more; to leave you in such case power to do nothing less, 

Much stress bas been laid upon the case of Senator Blount, (Whar 
ton’s State Trials 200,) as establishing the doctrine that none but civil 
officers can be impeached, that is, persons in office at the time of im 
peachment; but I can draw no such conclusion from that case. All 
that was decided therein in point of law was that a Senator is not a 
civil officer of the United States and cannot be impeached. The party 
impeachable must have been an ofticer of the United States in real- 
ity, and, as a Senator is not an officer of the United States, he is no 
more liable to impeachment by the House of Representatives than 
any other officer of any of the States of the Union. A Senator for 
official crime or misconduct is liable to expulsion from the Senate, as 
was done in Blount’s case; and that precedent was afterward fol- 
lowed in the expulsion of Mr. Smith, of Ohio, who was charged with 
being connected with the Burr conspiracy. The Constitution pro- 
tects the people against the misconduct of Representatives or Sen 
ators by leaving to the respective Houses of Congress the parliament 
ary power of expulsion of their unworthy members. 

In accordance with these views I do not deem it necessary to con 
sider any question relating to the time or circumstances under which 
the resignation of the late Secretary of War was tendered or ac 
cepted, but considering bim out of oftice on the 2d day of March, 
1276, I hold that the Senate is bound under the Constitution to take 
jurisdiction of this case. The demurrer should be overruled, and going 
back to the first defect in the pleadings the plea should be overruled 
and the accused should be required to answer or plead further to the 
articles of impeachment, 
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Opinion of Mr. Mitchell, 
Delivered Vay 22, 1276. 


Mr. MITCHELL. Mr. President, the conclusions I have reached 
on the issue presented, by what is in substance and legal effect the 
plea of the respondent to the jurisdiction of the Senate, shall be 
stated briefly, and without unnecessary elaboration as to the reasons 
guiding me 

The Government of the United States is one of limited powers, the 
Constitution being the grant, consequently no exercise of any power 
upon the part of Congress, or either branch thereof, can be justitied 
unless the authority for such exercise can be plainly traced either to 
some express grant in the Constitution, or to one necessarily implied 
from the terms of that instrument. 

Before proceeding to an examination of the different clanses of the 
Constitution I will state that [do not deem it proper either to discuss 
or decide any of the many questions that have been suggested dur- 
ing the progress of this proceeding which are immaterial to the de- 
cision of the question now before this court. For instance, I do not 
fee] called upon to answer, either publicly or in my own mind, as to 
the precise catalogue of offenses that are impeachable under our 
Constitution, nor whether a military officer may or may not be im- 
peached, nor whether a person in office may be impeached for an 
offense committed prior to the time he took office, and when he was 


a private citizen, nor whether a person in office is impeachable for a | 


high crime or misdemeanor committed prior to the time he entered 
upon that particular office, and while he was holding another office. 
The decision of these questions as well as many others that have been 


| a Senate and House of Representatives.” 
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But compare with this the 
last clause of section 2 in article 1 relating to impeachment : 
The House of Representatives shall have the sole power of impeachment. 


Is there any assumption here that further on in that instrument 
there is to be a separate grant, either expressly or by implication, of 
the powers of impeachment? Most certainly not. Is there anything 
in this language that would justify the construction that it is mere], 
functional and not jurisdictional; that it was intended merely as a 
designation of a particular branch of the Government to perform 
one part in the proceedings of impeachment, the jurisdictional power 
of which was to be granted in a subsequent section? 


Clearly. to 
my mind, not. 


Had such been the intention of the framers of the 


Constitution, it seems to me they would have employed restrictive 


language similar to that used in the clause designating the repository 
of all legislative powers. They would have said, “The House of 
Representatives shall have the sole power of impeachment herein 
granted ;” or, ‘All powers of impeachment herein granted shall be 
vested in the House of Representatives ;” and so also in the clause re- 
lating to the trial of impeachments. If it bad been the intention to 
simply designate a certain tribunal as the authority to execute cer- 


| tain powers otherwise and in another section specitically or by nec- 


suggested and argued during this discussion is not absolutely essen- | 


tiul to the determination of the issues now before the Senate, which 
stripped of all complication are simply and purely these : 

First. Is the person, William W. Belknap, who has been a civil 
oflicer of the United States, but who is not now such officer, and was 
not at the inception of these proceedings, subject to impeachment 


essary implication granted, instead of saying “the Senate shall have 
the sole power to try all impeachments,” they would have employed 
different language; they would have followed the precedent laid 
down in the first section of the first article, and said, “ The sole power 
herein granted to try all impeachments shall be vested in the Sen- 
ate;” or, “The Senate shall have the sole power herein granted to 
try all impeachments ;” or, as in the clauses relating to executive 
and judicial power, they would, after designating the different arms 


| of the Government that shall carry on the proceedings in impeach- 


ment, have proceeded to say, in the same connection, to what cases 


| the impeachment power should extend, both as to person and offense. 


for an impeachable offense committed while in such office, without | 


regard to the question as to how he was disrobed of office, whether 
by resignation, removal, or expiration of his term ? 

Second. If he is not, then does the fact that he resigned to escape 
impeachment, or the fact that his resignation occurred on the same 
day that he was impeached, make any difference ? 

Should the former question be decided in the affirmative, then the 
latter also, and those incident to it, become immaterial. Striving 
therefore to keep steadily in view the precise questions before us, I 
will state briefly my conclusion, and the reasons that lead to it. 

What are the powers conferred by the Constitution, either by ex- 


press grant or by necessary implication, upon the House of Repre- | the Constitution otherwise provided for; to fill up all vacancies that 


sentatives to impeach and the Senate to try the person impeached ? 
What is the nature and extent of the original grant, and what, if 
any, are the limitations or restrictions upon it? 

In giving construction tothe Constitution for the purpose of ascer- 
taining the character and limits of any of its granted powers, all its 


provisions bearing upon the particular subject under consideration | 


should be considered and construed together, and in such manner as 
to give legitimate effect to each part, and harmony to all. 


Section 2of article Ll of the Constitution provides, among other 
things, as follows: 


The House of Representatives shall choose their Speaker and other officers, and 
shall have the sole power of impeachment 


I regard this as an express, distinct, positive, absolute, and unquali- 
fied grant of jurisdictional power to the House of Representatives to 
impeach. Itisnot, as has been suggested by the honorable Senator from 
Indiana [ Mr. MORTON } and others, a mere assignment of the part the 
House is to act in the execution, jointly with the Senate, of a power 
granted elsewhere in the Constitution. It is not merely functional but 
jurisdictional; not directory as to manner of procedure, but substan- 
tive as to grant of power, It is itself the source of the power to im- 
yveach, and not merely a direction in the execution of such power. 
The grant is express, plenary, unqualified, unlimited, without any 
word of restraint save that of exclusiveness, and this of course does 
not operate upon the House of Representatives but rather upon every 
other Department and officer of Government and upon all private 
persons as well. “Shall have the sole power of impeachment;” that 
is to say no other Department, or branch, or officer of the Govern- 
ment, nor shall any private person exercise this power, but the House 
of Representatives shall have the powerof impeachment. The first 
section of article 1 of the Constitution provides as follows : 


All legislative powers herein granted shall be vested in a Congress of the United 
States which shall consist of a Senate and House of Representatives. 


Mark the language: not all legislative powers, not all the unlim- 
ited powers of legislation known to the English Parliament, but all 
legislative powers herein granted. The clause assumes that in sub- 
sequent parts of the Constitution there will be a separate grant, spe- 
cific or by necessary implication, of the identical powers of legislation 
which it is provided by this clause shall be vested in “a Congress.” 
Here then it may with propriety be said that this clause is not a juris- 
dictional grant of the various powers of legislation, but simply ades- 
ignation of the depository that shall receive and exercise these pow- 
ers, namely, a “ Congress of the United States which shall consist of 


| 


| 
| 
| 


| length. 


But it is said the clause which in section 1 of article 2 declares that 
“the executive power shall be vested in a President of the United 
States of America” is in conflict with this argument and opposed to 
the construction I give to the clause in section 2 article 1 in reference 
to impeachment. Most assuredly not, for the simple reason that the 
Const tution, after declaring that “the executive power shall be vested 
in a President,” proceeds in the very same breath, in the same article, 
in the appropriate place in that instrument, and under the proper 
head, to designate in specific terms what that power shall be. For 
instance, “ Shall have power, by and with the advice and consent of 
the Senate, to make treaties, to nominate and appoint embassadors, 
other public ministers and consuls, judges of the Supreme Court, and 
all other officers of the United States whose appointments are not in 


may happen during a recess of the Senate, to convene both Honses on 
extraordinary occasions, and in case of disagreement to adjourn them 
to such time as he shall think proper,” &c. And so in reference 10 
the clause in section 1, article 3, which declares that— 

The judicial power of the United States shall be vested in one Supreme Court 


Here again the framers of the Constitution proceed in the same arti- 
cle, in the appropriate place and under the proper head, to state to 
what cases the judicial power shall extend, and enumerate them at 
But where is the clause in the Constitution which declares 
that the powers of impeachment shall extend to certain cases, either 
vs to person or offense? Suppose the Constitution had stopped in 
speaking of judicial power with the simple declaration that “ the 


judicial power of the United States shall be vested in one Supreme 


Court and such inferior courts as the Congress may from tiie to time 
ordain andestablish,” could it be contended that there was no grant 
of judicial power to the Government of the United States? Clearly 
not, and would not all admit in such a case that in determining what 
that power was we would look to the history of jurisprudence in 
England? And so in reference to the clause in section 2 of article 1 
in reference to impeachment. 

But suppose section 1, article 1. were all there was in that instru- 
ment on the subject of legislative power. It is clear no power of leg- 
islation whatever would have been granted to Congress, because that 
clause declares that “all legislative power herein granted shall be 
vested in a Congress of the United States.” That clause, then, is a 
mere declaration of the particular branch or department of the Gov- 
ernment that shall exercise all legislative power, and not a juris¢dic- 
tional grant of the pewer itself. This clause is indeed functional and 
not jurisdictional, and in this it differs widely, in my judgmeut, from 


| the clauses in sections 2 and 3 of article 1 in referencce to impeach 


ment, which I regard as jurisdictional, and which, in my opinion, are 
the only clauses in the Constitution that do confer jurisdiction in im- 
peachment, if we may except that clause in paragraph 6 of section 3 
of article 1, which reads: “When the President of the United States 
is tried, the Chief Justice shall preside,” which clause I think may very 
properly be construed as a necessarily implied grant of power to im- 
peach the President and thus enlarge in this respect the English par- 
liamentary power of impeachment by extending it to the executive 
head of the Government, for in England the king could not be im 
peached. This would not be a forced or unreasonable construction 
of this clause. Still I incline to the opinion that without this clause, 
or that of section 4, article 2of the Constitution, the President would 
be impeachable uuder the general grant of power by the House to 
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impeach and the Senate to try, from the fact that the reason for the 


exemption of the king from impeachment does not hold good as to | 


the President, namely, “that the king can do no wrong.” The Presi- 
dent, unlike the king, has the power to do wrong, and unfortunately 
sometimes exercises that power. The more reasonable construction, 
therefore, to be given to the clause “when the President of the 
United States is tried, the Chief Justice shall preside ” is, that it was 
not intended as a jurisdictional grant of power to impeach the Presi- 
dent, but simply a recognition of such power previously granted 
with a provision as to the officer that should preside when he was im- 
peached. 


But what are we to understand by the phrase “ power of impeach-) 


ment?” The Constitution does not define it. The framers of that 
instrument did not in their wisdom think proper to specify by limits 
the extent, the height or depth or breadth or volume of this power. 
Whatever they understood that power to be, however, according to 
the usages of Parliament at the time they inserted this clause in the 
Constitution; whatever the people of the United States understood 
by this phrase when they, in order to form a more perfect Union, or- 
dained and established the Constitution, whether wide enough to 
include the right to impeach any person whomsoever for any offense 
whatsoever against any law or rule of morals of the land, or so lim- 
ited as to apply solely to civil officers of the Government while in 
oftice for offenses committed while in office, they granted it all to the 
House of Representatives, reserving no part of it to the States or to 
the people, vesting no portion of it anywhere else. Not the power of 
impeachment, however, that existed under the lec Parliamenti in 1376, 
when Richard Lyon was impeached for removing the staple of wool 
into France and loaning money at usurious rates; not the power nec- 
essarily that existed in the fourteenth or fifteenth nor yet in the six- 
teenth century; but the power of impeachment as it had become 
crystallized by usage as to impeachable offenses, persons impeachable 
aud judgment on impeachment, in the latter part of the eighteenth 
century, at the date of the formation of our Constitution. This lat- 
ter is the power of impeachment that was conferred upon the Gov- 
ernment of the United States by the clauses in the first article of the 
Constitution. This was the power of impeachment it was intended 
should be exercised by this Government, save and except as it was 
limited or extended, if at all, either as to person, offense, 6r judgment, 
by subsequent provisions of the Constitution. 

rhe Constitution, we are told, is “an instrument of enumeration, 
and not of definition,” consequently the power is granted, while the 
definition of that power is left undefined: and while English history 
and English precedents confer no powers on our Federal Government, 
they are both invaluable as aids in defining the powers that are 
granted by the Constitution either expressly or by necessary impli- 
cation. Impeachment had for centuries formed a part of the juris- 
prudence, if I may so speak, of the English government prior to the 
formation of our Constitution. The records of the British Parlia- 
ment for a period of four hundred years were dotted with the history 
of impeachment trials that had taken place prior to that date. The 
power of impeachment as exercised in England and the settled usage 
of Parliament in this respect were then well understood by the states- 
men of this country. They had been moulded into shape by the 
lapse of ages and crystallized into perfect form by an almost unbroken 
line of notable precedents. The dim, shadowy outlines of the par- 
liamentary lex non scripta of the fourteenth century had become the 
well-defined parliamentary lex scripta of 1787. In fact, our Constitu- 
tion was made in the full blaze of light, shed upon the subject by the 
impeachment of Warren Hastings, the governor-general of India, 
after his term of office had expired, for offenses committed while in 
office. The conclusion, therefore, is irresistible and logical that the 
men who framed our Constitution, the people who ordained and estab- 
lished it, used the terms “ power of impeachment” in the sense in 
which these terms were at that time understood and used in the ler 
Parliamenti of England,and that they intended by the clause in the 
second article of the first section of the Constitution to make a full, 
absolute, express grant of this power in such sense to the House of 
Representatives, and the further unqualified, express grant of power 
to the Senate to try all such impeachments by the clause in the third 
section of the first article, which reads: 

The Senate shall have the sole power to try all impeachments. 


What, then, was the true definition of the powtr of impeachment in 
the English parliamentary law at the time ‘our Constitution was 
framed? For to this great defining power, the law and _ prece- 
dents of England—so often invoked by the highest judicial tribunal 
of our land—must we appeal for a definition of not only the power of 
impeachment, but of the persons impeachable. In this connection 
Mr. Rawle in his Commentaries on the Constitution, in speaking of 
impeachments, says : 


Impeachments are thus introduced as a known, definite term, and we must 
have recourse to the common law of England for a definition of them. (Rawle on 
Constitution, page 198.) 


For the purposes of this case it may not be necessary to inquire into 
the full seope and extent of this definition. It is enough for us to 
know that according to the usage of Parliament it meant, generically, 
the prosecution by Parliament of any of the king’s subjects for those 
offenses or “ misdeeds” which, as stated by Mr. Wooddeson in his Law 
Lecture, volume 2, page 601, “peculiarly injure the commonwealth 





by the abuse of high offices of trust ;” and although it is generally 
stated that at common law there is no limit as to the person or char- 
acter of the offense, in other words, that “all the king’s subjects are 
impeachab’e in Parliament,” vet it is manifest to my mind that prior 
to the formation of our constitution the usage of the realm had so 
far limited the exercise of this power, if indeed any wider scope ever 
attached to it, as to make it apply solely to the prosecution of per- 
sons who either were or had been in oftice, for offenses committed 
while in oftice—in other words, for an offense as an officer, or while 
an officer of the Government, affecting the administration of public 
affairs. 

And again, may it not with perfect propriety be claimed in the 
light of the English precedents that such has always been the full 
extent of the power of impeachment in England, and that the gen- 
eral declaration of the books to the effect that all the king’s subjects 
are liable to impeachment should be construed to mean that all sub- 


jects who hold or have held office, and who have been guilty of any 


offense affecting publi¢ interests, disturbing the just administration 
of governmental affairs, are liable to impeachment? And applying 
the doctrine here, all private citizens are, in a certain sense, subject 
to impeachment, because all citizens may hold office and may commit 
impeachable offenses while in office. I must, therefore, not be under- 
stood as holding that all private persons are impeachable, but ouly 
such as have held office under the United States, and are chargeable 
with impeachable offenses committed while in office. As to whether 
the power extends to other than civil officers, it is not now necessary 
to determine. Iam free to admit, however, that if any such limita- 
tion exists it is not by virtue of any restrictive provision of the Con- 
stitution itself upon the parliamentary power of impeachment, but 
is to be found in the restricted character of the parliamentary power 
itself, formed and fashioned by the usages of ages; and that such 
limitation did not exist in England I would by no means aftirm, for I 
believe no military officer has been impeached for centuries in En- 
gland, unless he was in some manner connected with the civil admin- 
istration. 

The records of the British Parliament through a history of many 
centuries, during which scores of impeachment trials occurred, fail 
to disclose, so far as we have been advised in the investigation of 
this case, a solitary case of impeachment except for official crime or 
breach of public trust. The grant, therefore, contained in the two 
clauses, “ the House shall have the sole power of impeachment,” and 
“the Senate shall have the sole power to try all impeachments,” aside 
from any limitations that may be imposed by other parts of the Con- 
stitution, amounts in legal effect to this: That the House of Repre- 
sentatives shall have the power to impeach and the Senate to try all 
persons impeached for ofticial crime ; and by official crime I mean any 
offense possibly necessarily a high crime or misdemeanor affecting 
adversely the administration of public affairs, not of course neces- 
sarily only such offenses as are indictable either by statute or the 
common law. And upon this power, as we have seen in so far as this 
part of the Constitution is concerned, there is no limitation whatever, 


| either as to the place where the offense is committed, the time when 


it is committed, or the status of the offender, either at the date of 
the impeachment or the time of trialor judgment. The power, there- 
fore, of the House of Representatives to impeach and the Senate to 
try all persons for all official crime being plenary and unqualitied, in 
virtue of the two clauses of the Constitution quoted, it follows that 
all persons now living who have at any time since the formation of 
our Government, while officers of the Government, been quilty of 
official crime, as I have detined these terms, are liable to impeach- 
ment by the House and trial by the Senate without regard to the 
question as to whether they have ceased to be such officers, unless in- 
deed there are limitations upon this liability to be found in other por- 
tions of the Constitution. 

Mr. Hamilton, in No. 65 of the Federalist, in speaking of impeachable 
offenses, says : 

The subjects of impeachment are those offenses which proceed from the miscon 


duct of public men, or, in other words, from the abuse or violation of some public 
trust. 


What are these limitations, if any, relating to the character of the 
offense or the status of the offender, either upon the power of the 
House to impeach orthe Senate totry? The third section of the first 
article of the Constitution, after prescribing certain rules of practice 
in cases of impeachment, provides first, that: 

No person shall be convicted without the concurrence of two-thirds of the mem 
bers present. 

But this is not a.limitation upon the exercise of the power previ- 
ously granted to impeach and try; it is simply asafeguard to the per- 
sonal rights of the accused, a protection to him against what might 
possibly be a verdict influenced by high party feeling in a closely 
divided Senate in times of great party strife. Theclause might have 
been made to read as follows: “ No person shall be convicted without 
the concurrence of allthe members present,” andstill the jurisdictional 
grant of power to the Senate in the first part of the same section 
would not have been diminished in the slightest degree. But the same 
section further provides that— 

Judgment in cases of impeachment shall not extend further than to removal from 
office, and disqualitication to hold and enjoy any oftice of honor, trust, or profit un 
der the United States » but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgment, and punishment, according to law 
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Do these words either in whole or in part in any manner or to any 


extent limit the grant as to jurisdiction in the Senate to try all im- 
Clearly they impose a limitation, but such limitation 
attach to the jurisdiction, but to that 


jurisdiction has attached. 


pea himents 


does not which follows after 


It atleets the judgment, and that alone. It 
operates on that part of the proceeding in impeachment in such a 
manner as to not trench in the slightest degree on the question of 
jurisdiction. The Senate could comply literally with this provis- 
ion in rendering judgment whether the party convicted was or was 
not in office at the time of impeachment, trjal, and conviction. The 
clause is simply a limitation upon the power of the Senate in refer- 
ence to the judgment it may pronounce; its language in eflect is, 
“thus far shalt thon go and no farther.” If the person convicted is 
in office at the date of the rendition of the judgment, and that isa 
civil office, you must remove him, and you may, in addition to this, 
add disqualification to hold and enjoy any office of honor, trust, or 
profit under the United States; 
If the person is in civil oflice he, under section 4 of article 2 of the 
Constitution, must be 


removed. If he is not in civil office then you 


may disqualify him for one day or a month or a year or five years or 


for the term of his natural life from holding and enjoying any office | 


of honor, trust, or profit under the United States ; 


but beyond this 
boundary of disability you cannot go, 


Under the common and par- 
liamentary law of England there was no limit to the judgment the 
Peers might impose in cases of impeach. ent save that prescribed by 
the conscience and discretion of those , ronouncing it, and the ree- 
ords of that bloody court show that during the past five hundred 
years these judgments ranged time and again, all through the whole 
catalogue of disability and punishment, from that of a mere censure 
to execution upon the block. This unlimited power in Parliament 
in the matter of judgment the framers of our Constitution in their 
wisdom thought should be restricted, and, while as to the persons who 
should be impeachable they left the matter where the common law 
and usages of Parliament left it, as to jadgment they limited the 
power of the Senate by declaring that— 


Judgment in cases of impeachment shall not extend further than to removal 


from othee, and disqualification to hold and enjoy any oilice of honor, trust, or profit 
under the United States 

When, therefore, it is urged that, if we go to English history for 
a detinition of the power of impeachment, we must take that detini- 
tion in all its unlimited range as to the form and character of judg- 
ment, as well as to the persons impeachable ; and when, for the pur- 


pose of casting the veil of derision upon the assumption here of a | 


position supposed to involve this fatal absurdity, we are pointed, 
with an air of triumph, to the headless trunks, the pilloried forms, 
the separated quarters, of those who have fallen beneath the erucl 


judgments of impeachment in the English Parliament, it is enongh | 


that we should answer in the language of the framers of the Consti- 
tution, who, while they selected that which was good of English ju- 
risprudence in the matter of impeachment and incorporated it into 
our fundamental charter, modified and corrected that which was 
evil in reference to judgment declared: 


Judgment in cases of impeachment shall not extend further than to removal 
from otlice, and disqualification to hold and enjoy any oflice of honor, trust, or protit 


under the United States, 

The power to disqualify from holding and enjoying office does not 
depend necessarily for its exercise upon the power to remove from 
office. The exercise of the one does not necessarily draw with it the 
exercise of the other. They are two separate and distinct disabilities 
or punishments, if they may be properly termed such, and not depend- 
ent in their infliction the one upon the other. 


riiycopulative, They may be disjunctive in application. 


But it is said the fourth section of the second article of the Consti- | 


tution has an important bearing upon the jurisdiction of this court, 
and while there is quite a diversity of opinion even among Senators 
who deny this jurisdiction as to the precise office of this section, it is 
asserted and seriously contended by able lawyers of the Senate that 
the only grant of power to the United States to impeach at all for any 
olfense is one of implication, resulting from the language here used. 
It reads as follows: 

Che President, Vice-President and all civil officers of the United States, shall be 


removed from office on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors 


It is said that, because this section declares that the President, 
Vice-President, and all civil officers of the United States shall, on im- 
peachment for certain specified offenses, be removed from office, it 


raises a necessary implication, an implied grant of power to the | 
Federal Government to be exercised through the House and Senate | 


to impeach and try such officers for the specified offenses, and that 
this is the sole jurisdictional grant on this subject. 
agree to, 

It is contended furthermore that the sole purpose of impeachment 
is removal from oflice, and that, therefore, this clause of the Consti- 
tution limits the jurisdiction of this Government as to persons in 
cases of impeachment to civil officers of the United States while in 
office. It is difficult of comprehension how it can, with any plansi- 
bility, be contended that the sole purpose of impeachment is removal 
from otlice, when the Constitution in terms vests in the discretion of 
the Senate the power to impose upon the convicted party an infliction 
other than removal from oflice, and one, too, more terrible in its char- 


but beyond this limit you cannot go. | 


They are not necessa- | 


This I cannot | 
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acter; apunishment in comparison with which fine, imprisonment, the 
pillory, and may we not with propriety say death itself, would seem to 
be preferable. Foran American citizen, who has been honored by e]e- 
vation to high office, who has stood in the temple of official pow er, 
whose sword has been drawn in patriotism and wielded with honor 
in defense of his country, whose ambition may have led him to grasp 
still higher at the reins of government, to be denuded by the Americay 
Senate, in the presence of over forty millions of people, of all the 
rights of an American citizen, in so far as they relate to the right to 
hold and enjoy any office of either honor, trust, or profit under the 
United States, is, it occurs to me, to suffer upon his part a humilia- 
tion, a punishment if you please, which nothing save the security of 
the rights of the whole people, the integrity of the nation, and an 
honest and just administration of public affairs would seem to justify. 

The sole object of impeachment therefore is not merely removal 
from office ; and while the purpose is not so much the punishment of 
the offender as the protection of the Government and the people 
against the venality of dishonest men in office, still the framers of the 
Constitution evidently regarded the deprivation frem holding and en- 


joying office under the United States equally important to the ends 


of justice, the correct administration of public affairs, and the gen 
eral welfare of the Republic, with that of the removal from office of 
adishonest man. But, notwithstanding the enormity of this penalty, 
which in one sense seems to be little else than punishment, it is not 
after all any punishment within the meaning of that term as used in 
criminal jurisprudence. Legal punishment in the administration of 
criminal law is that which in some way, either toa small or large ex 
tent, affects the life, liberty, or property of the citizen; and this does 
neither. It operates exclusively upon his political rights, and no de- 
privation of political rights of the citizen in our Government is ever 
inflicted as a punishment of the offender, but solely as a means of 
protection tothe State. The framers of the Constitution did not re- 
yard it in the nature of a punishment, and they therefore provided 
that— 

The party convicted shall nevertheless be liable and subject to indictment, trial, 
judgment, and punishment according to law. 

As stated by Mr. Justice Story— 

It is not so mych designed to punish an offender as to secure the State against 
gross oflicial misdemeanors. It touches neither his person nor his property, but 
simply divests him of his political capacity. 

The third section of article 1 of the Constitution, as we have seen, 
vests a discretion in the Senate within certain limits as to the extent 
of the punishment to be inflicted. This discretion isnot taken away 
by the fourth section of the second article. The object doubtless of 
this section was not to confer jurisdiction nor yet to limit that juris- 
diction already granted in a former section, but rather to limit the 
tenure of office; not to impose a limitation upon the power of the 
court in reference to judgment, but rather to make imperative one 
part of the judgment to be pronounced in a case where the offender 
is in civil office at the time of trial and conviction; that is to say, 


that he shall in such a case be removed from office. 


Again, the terms “ civil officers,” as used in the fourth section of 
the second article, neither add to nor take from the scope of the juris 
diction of grant in the second and third sections of the first article. 
The power of impeachment we have seen granted in the clauses, 
“the House shall have the sole power of impeachment” and * the 
Senate shall have the sole power to try all impeachments,” is limited 
to prosecution for official crime ; that is to say, for offenses commit 
ted while in office affecting public matters. Therefore, all persons 
who could be impeached under our Constitution, even although the 
fourth section of the second article were stricken from its provisions, 
must be or have been officers of the Government, and must be charged 
with offenses committed while in office affecting the just administra- 
tion of public affairs. 

The honorable Senator from Wisconsin says, in substance, if the sec- 
ond section of the first article gives jurisdiction then the fourth sec- 
tion of the second article has no office; it is useless; its insertion in 
the Constitution was upon the part of the framers mal entendre. The 
answer to this, however, is that without this section the vilest crim 


| inal in the highest office of the land, impeached by the House and 


convicted by the Senate of crimes dangerous in the extreme to the 
well-being of the Government, might, through a false sentiment of 
pity or errorin judgment of one more than one-third of the members 
present when judgment is pronounced, retain possession of his ollice. 

The fourth section, therefore, of the second article performs in this 
respecta high function in disrobing the Senate of all discretion, aud 
compelling, ipso jure, removal from oftice. : 

The particular location in the Constitution of the fourth section of 
the second article should, it seems to me, receive consideration in 
giving construction to its purpose. If we hold that this clause is 


| jurisdictional, if it is a definition of the powers of impeachment, if it 


is a limitation upon the persons subject to impeachment, or the of- 
fenses for which impeachment will lie, then indeed must we agree 
with Mr. Justice Story in saying: 

By some strange inadvertence this part of the Constitution has been taken from 


its natural connection, and with no great propriet y ranged under the head which 
embraces the organization and rights and duties of the executive departmen! 
(Story's Commentaries, volume 1, § 758.) 


If, however, we regard it not as conferring jurisdiction, not as limit 


| ing the power of impeachment either as to person, offense, or judg 
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ment, but simply as a limitation upon the tenure of office in the case | who are, in public office are liable to impeachment. In referring to 


of a person in civil office convicted of some offense included in the 
designation “ treason, bribery, or other high crimes and misdemean- 
ors.’ then we are aé once constrained to say that no more appropri- 
ate place could have been found for its insertion in our fundamental 
Had it been intended by this clause to confer jurisdiction or 
limit the power of jurisdiction, either as to persons, offenses, or judg- 
ment, Why not, as in the case of the article conferring and limiting 
indicial power, have inserted it under the appropriate head of the 
a int of legislative powers in proximity with the clause— 
rhe House shall have the sole power of impeachment. 


law. 


The fact that it appears under the general head of matters relating 
to the executive department of the Government, placed there in this 
model production of the century by men so eminent for appropriate- 
ness, style, and arrangement as were its framers, is an item not to 
be overlooked in giving construction to its language. I hold, there- 
fore, that section 4 of article 2 is in none of its features repugnant to 
the general grant of power in article 1; but that it is in all its parts 
harmonious and consistent with all former clauses of the Constitution 
relating to the subject of impeachment; it is in no sense a jurisdic- 
tional grant of power either expressly or by implication, nor is it a 
limitation upon the power before granted either as to persons im- 
peachable, the offenses for which they may be impeached, or the 
judgment to be rendered ; that its’ meaning is, in short, simply this, 
nothing more, that in all cases of impeachment of a person who is 
a civil officer at the time of trial and conviction for any offense in- 
cluded in the designation “ treason, bribery, or other high crimes and 
misdemeanors,” the persons so convicted shall be removed from office; 
andif, under the common law and by parliamentary usage, as it existed 
at the formation of our Constitution, any other persons than civil offi- 
cers in office could be impeached for any offenses, whether included 
or not in the catalogue, “ treason, bribery, or other high crimes and 
misdemeanors ;” or if, under that law and usage, civil officers could 
be impeached for any offense not included in that catalogue or desig- 
nation of offenses—and these are questions I do not decide—that then 
all such persons as to such offenses can be impeached under our Con- 
stitniion irrespective of section 4, article 2, and just as though such 
section were not in the Constitution. 

But it is asserted by some who deny jurisdiction in the case at bar, 
with an air almost akin to defiance, that the universal current of 
opinion of American commentators is to the effect that impeachment 
would not lie against a person not in a civil office of the United States 
at the time. And especially is the commentator Story relied upon as 
conclusive on the question. Tothis assumption, and in opposition to 
it, | refer to Rawle on the Constitution, section 801, in which he uses 
this language: 

From the reasons already given it is obvious that the only persons liable to im- 
peachment are those who are or have been in public office. 


Is it conceded by those denying jurisdiction in this case that this 
indeed is an exception? that here in truth is one American commen- 
tator of ability as a writer on constitutional law who holds and states 
the opinion unqualifiedly that persons who have been in public office 
as well as persons who are in public office are liable to impeachment ? 
I do not understand this concession to have been made by any either 
of the learned counsel for the defense or the able Senators who have 
argued against this jurisdiction. On the contrary, it iscoutended with 
earnestness that Mr. Rawle, in the language quoted, did not mean to 
assert that a person not in office, but who had been, could be impeached. 
And in this attempt to show that he did not mean this, but did mean 
something else, the reasons given are diverse and sadly in antagonism 
with certain other positions taken by advocates on that side of the 
question. One of the honorable counsel for the defense, Mr. Carpen- 
ter, in referring to this clause, disposes of it in this cursory menner: 

rhree words, “ or have been,” are all they claim any comfort from in this passage 
from Rawle—an instance of the caution of a writer in laying down a general prop 
osition to throw in here and there qualifications which may or may not exist. 


his conclusions is one hardly calculated to add to the professional 
fame of such eminent counsel when used in such an important pro- 
ccedipg as this. The question is, what do the words actually used 
mean, without regard to the number of words employed by the 
learned commentator. 

But it iscontended by others, the honorable Senator from New Jer- 
sey, [Mr. FRELINGHUYSEN, ] the honorable Senator from New York, 
{Mr. ne and the honorable Senator from Wisconsin, [ Mr. 
Howr,] and perhaps others, that what Mr. Rawle meant to be under- 
stood as saying by this language, and what he did in effect say, is 
this: That from the reasons which had preceded it was obvious that 
there were but two classes of opinion extant in reference to the 
persons that eould be impeached, the one being to the effect that 
those holding civil public office were liable, and the other, which in- 
cluded both, namely, those “who are or have been in public office.” 
It seems to me, from a careful reading of the clause, giving to each 
word its legitimate office, it may with much propriety be said that it is 
obvious thatsuch aconstruction is illogical, unwarranted, and unsound; 
besides, Judge Story, upon whose statements so much stress is laid in 
opposition to this jurisdiction, cites Mr. Rawle as one commentator 
who held to the doctrine that those who have been, as well as those 








this language of Mr. Rawle, Judge Story, section 201, uses this ian- 
guage: 


A learned commentator seems to have taken it for granted that the liability to 
impeachment extends to all who have been, as well as to all who at in public 
oftice 


In the opinion, therefore, of Justice Story, Mr. Rawle, so far from 
failing to commit himself upon the question, and so far from merely 
stating the two classes of opinions that prevailed, and which alone 
for obvious reasons could by any possibility obtain in reference to 
this subject, had employed such language as showed that he had 
taken it for granted “that the liability to impeachment extends to 
all who have been, as well as to all who are, in public office.” 

It must be conceded, therefore, w illingly or otherwise, for what- 
ever it is worth, that Mr. Rawle, in his Commentaries on the Consti- 
tution, asserted the doctrine unqualifiedly—and he was a strict con 
structionist—that under the Constitution all persons who have been, 
as well as all who are, in public office*are liable to impeachment 
for impeachable offenses committed while in office. And can it be 
said, even after all that is claimed from Judge Story’s opinion on this 
subject, that hé (Story) joins issue with Mr. Rawle in this opinion? 
Will it be contended in the face of what Iam about to quote from 
Mr. Story that he ever at any time asserted that the contrary of what 
Mr. Rawle stated was the true doctrine? Most certainly not. 

After referring to the several clauses of the Constitution bearing 
upon the subject of impeachment, and after stating in reference to 
one clause that so and so appears to be the case, and in reference to 
another that “it would seem to follow” that so and so were true, he, 
Judge Story, concludes and dismisses the whole subject in section 
805 in these words: 

It is not intended to express any opinion in these commentaries as to which is 
the true exposition of the Constitution onthe points above cited. They are brought 
before the learned reader as matters still sub judice, the tinal decision of which may 
be reasonably left to the high tribunal constituting the court of impeachment when 
the occasion shall arise. 

Justice Story, therefore, does not decide the question; he does, if 
we may take him at his own word, not even so much as “ express any 
opinion” in his commentaries “as to which is the true exposition of 
the Constitution” in reference to the very questions which to-day 
separate in opinion and judgment the members of this Senate. On 
the contrary, he, unlike Rawle, who decided the controversy, simply 
brings it “ before the learned reader as a matter still sub judice, still 
under consideration, and one which in his judgment should be rea- 
sonably left to this high tribunal for final decision when the occasion 
might arise. That occasion has at last arisen, and here and now the 
great question must be forever settled. For nearly a century it has 
heen sub judice by American commentators and the American bar ; 
diverse opinions have been held and expressed, it is true, and now it 
is for the first time before the proper tribunal for adjudication. 
What has been sub judice for nearly one hundred years must for all 
future time be res judicata. 

It has been suggested that if the impeachment by the House had 
taken place prior to the act of resignation, that then the case would 
be different, upon the principle that, jurisdiction having attached, the 
Senate could proceed to try. The view I take of the Constitution 
renders it unnecessary that I should pass upon this question. I ean- 
not conceive, however, that it would make the slightest difference in 
any possible view of the case in so far as the jurisdiction of the Sen- 
ate to try is concerned. 

If the construction contended for by those who deny this jurisdic- 
tion is correct; if to confer jurisdiction the accused must be a civil 
officer; if the sole purpose of impeachment is removal from office ; 
and if no judgment in impeachment can be rendered except there is 
included in it,and as a part of it, removal from office, then it follows 
as a legal and logical sequence that a resignation even after the con 
clusion of the trial, and before judgment pronounced, would oust the 
jurisdiction of the Senate, prevent any judgment whatever from be 


| ing rendered, the whole proceeding would abate, the accused though 
An argument based upon the limited number of words in which the | perhaps covered with the infamy of his crime would go forth a free 
capability of a writer on constitutional law may enable him to state | 


man with the right, provided he could through a repetition of his 
crime, or otherwise, command the power to receive a new commission 
the next day, only to be surrendered perhaps after another trial by 
impeachment in time to again defeat the judgment of the Senate. 
Any construction, however, of our fundamental law that would make 
such a course possible; that would make the whole constitutional 
power of impeachment liable to suspension at the will of the acensed 
criminal; that would, as it unquestionably does in effect, practically 
destroy this protection to the Government against the evil practices 
of dishonest men who are in office and of others who have been and 


| may be again, is to my mind unreasonable, illogical, dangerous to the 


best interests of the Government, and unwarranted either by its let- 
ter or spirit. 

The fact that the Constitution empowers the Senate to disqualify, 
as well as remove from office, would, it seems, be a perfect answer 
to the assumption that the sole purpose of impeachment is the re- 
moval from office. To prevent, therefore, in the discretion of the 
Senate, a return to office of one who bad proved unworthy while in 
office, to the extent of committing an impeachable offense, was evi- 
dently regarded as a means of protection to public liberty, so neces- 
sary tothe guardianship of the high interests of the State as to secure 


for it a place in explicit terms in our fundamental law. To place 
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upon the Constitution, therefore, such construction as would make it 
possible for a great public offender, by the simple voluntary act of 
resignation, to evade this part of the penalty, and thus trample, un- 
checked and defiantly, upon one of the great « onstitutional protections 
with which the rights and liberties of the whole people are surrounded, 
to cast a libel upon the wisdom, the intelligence, 
the legal learning of the men who made the Constitution. 

While to the President was given the power to grant reprieves and 
pardons for offenses against the United States, an exception was made 
in cases Of impeachment. This isthe “unpardonable sin” of the Con- 
‘stitution, 
fense regarded by the framers of the Constitution to the vitality and 
purity of the life of our body-politic, that the offender is placed forever 
beyond the reach of restoration through executive clemency ; and yet 
will it be said that the criminal himself, after polluting the official 
robe and tainting the public virtue by his own official crime, can 
evade the penalties of the Constitution and batter down the safe- 
guards of the nation by quietly surrendering hisofiice?> Can he thus 
pardon his own offense before conviction? I cannot accept a con- 
struction so fatal in its results to the very existence of the power of 
impeachment incorporated in the Constitution. 

I am clear, therefore, in my conviction that the true theory of the 
Constitution in respect of the power of impeachment was declared 
by Ex-President John Quincy Adams in the national House of Rep- 
resentatives in 1846, when in speaking of this power he used the 
following language: 


18, If seems to Ine, 


And here I take occasion to say I differ from gentlemen who have stated that the 
day of impeachment has passed by the Constitution from the moment the public 
office expires. IT hold no such doctrine; I hold myself, so longas I have the breath 
of life in my body, amenable to impeachment by this House for anything I did dur- 
ing the time I held any public office 


And when interrupted by Mr. Bailey, of Virginia, with a criticism 
in the shape of the following interrogatory: “Is not the judgment in 
case of impeachment removal from office?” The old man eloquent, 
the veteran statesman of four score years, responded as follows: 


And disqualification to hold any office of honor, trust, or profit under the United 
States forever afterward; a punishment much greater in my opinion than removal 
from oftics It clings to a man as long as he lives; and if any public oflicer ever 
put himself in a position to be tried by impeachment, he would have very little of 
my good opinion if he did not think disqualitication from holding office for life a 
punishment than mere removal from office. 1 hold, therefore, that 
every President of the United States, every Secretary of State, every officer im 
peachable by the laws of the country is as lable twenty years after his office ex 
pired as he is while he continues in office Congressional Globe, April 14, 1°46 


more severe 


But it is said if in this case the Senate should take jurisdiction it 
opens a door so wide that ex-officials who have years ago retired from 
office will be dragged from their homes in private life and placed 
upon trial before a political tribunal for alleged official offenses ; 
that it will establish a rule of construction for the several States 
that may operate practically in the same way, to the detriment of 
the administration of public justice and the deprivation of private 
rights. As a preventive against abuse in this direction may we not 
with perfect composure rely upon that sense of justice and propriety 
which must be presumed to exist at all times and under all cireum- 
stances, Whether under one administration or another, in the national 
House of Representatives and in the houses of representatives of the 
several States. May we not with perfect confidence trust to their 
sound discretion for protection against proceedings by impeachment 


for offenses that are venial in their character, and those that have | 
been condoned by the lapse of time or pardoned sub silentio by a gen- | 


erous people. The fact that in our whole history of nearly one bun- 
dred years since the adoption of the Constitution there have been but 
six impeachments of persons in office, would seem to warrant the con- 
clusion that no abuse of this great power will be indulged in hereafter 
by any succeeding House of Representatives. 

Holding, therefore, to these views as to the nature and extent of the 
power of this Government in the matter of impeachment, it follows 
that the plea of the respondent to the jurisdiction of the Senate must 
be overruled, and be cited to answer to the merits of the articles of 
impeachment. 


Opinion of Mr. Merrill, of Verment, 
Delivered May 24, 1276, 


Mr. MORRILL, of Vermont. 
tempt to present an argument here, but merely to give very briefly 
the conclusions, with some reasons therefor, which I have arrived at 
after as impartial a consideration of the grave questions involved as 
I have been able to bestow. 
if I were, | know of no one eager to be convinced. If the cabinet of 
Mr. Pitt differed both about the impeachment of Warren Hastings 
and about Jropping the impeachment as a question of policy, it is 
not strange that Senators should differ here about the impeachment 
of the late Secretary of War as a question of power. I shall claim 
no more charity for my own opinion than I cheerfully concede to 
that of others, . 

As often repeated as they have been, I can hardly make myself 
understood withont reciting all of the words relating to impeach- 
ment contained in the Constitution : 
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So dangerous was the commission of an impeachable of- | 


Mr. President, I shall make no at- | 


I am not eager to convince others, and | 
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The House of Representatives * * * 
ment. (Article 1, section 2.) 

The Senate shall have the sole power to try all impeachments 
that purpose, they shall be on oath or affirmation, When the P:esident of thy 
United States is tried, the Chief Justice shall preside: and no person shall be « 
victed without the concurrence of two-thirds of the members present. (Article | 
me Mm ’ 

liens nt in cases of impeachment shall not extend further than to removal from 
office, and disqualification to hold and enjoy any office of honor, trust, or protit u 
der the United States: but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgment and punishment, according to law. (Artic: 
> The Preaident Vice-President and all civil officers of the United States, shal! iy 
removed from ofice on impeachment for, and conviction of, treason, bribery, oy 
other high crimes and misdemeanors. (Article 2, section 4.) ; 

The President * * * shall have power to grant repcieves and pardons for of 
fenses against the United States, except in cases of impeachment. (Article 2, sec. 
. The trial of allcrimes, except in cases of impeachment, shall be by jury. 
3, section 2.) 

These embrace all there is upgn the subject. It must in all fair- 
ness be conceded that these previsions should be construed to mean 
no more and no less than the words employed conveyed at the time 
in the country from which they were borrowed, except so far as the 
| provisions themselves were directly modified and restrained. If for 

no other purpose, the common law may be resorted to at least to ob- 
tain the real significance of the legal terms used in the Constitution, 
and with as much authority as thé English classics may be for the 
correct usage of other words in our language. Even conceding that 
the common law gives no additional constitutional power, it will yet 
interpose against an erroneous definition or any curtailment of the 
meaning of its phrases. 

The case before us arises upon the presentation by the House of 
Representatives of articles of impeachment against General William 
W. Belknap, late Secretary of War, who pleads that he resigned his 
oftice a short time before and on the same day the articles were moved 
in the House, and therefore is not liable to impeachment. Under the 

| apt and thoroughly detined phrases of the Constitution, and under 
the circumstances as stated, the question pending is: Has the Senate 
jurisdiction ? 

At this point, the question as to the guilt or innocence of the re 
spondent is in no way concerned, and therefore the limitations as to 
the final judgment of this court, or the consequences which may fo! 
low, are not matters for our present consideration. Nor does it affect 
the case at this or any other stage that he may be tried and punished 
in the criminal court according to law. That is an incident which 
may follow any and all impeachments. It may be more important, 
however, that we shoul® preserve the Constitution in that full but 
unexaggerated force and in that entire symmetry with which it left 
the hands of the original framers, and a refusal by the Senate to ex- 
ercise powers actually conferred, if they have been conferred, deny 
ing the right of the House to impeach an officer who has resigned, 
would go far toward establishing a precedent that might practically 
destroy the efficacy of all future impeachments, and that in cases 
possibly much more flagrant and important than the one now pre 
sented, Is this to be the last case to appear in our history? Are we 
to make a breach in the Constitution for the noiseless retreat of a 
whole class of the greatest official criminals ? 

| Asit seems to me, from a common-sense yiew—and I speak with 
| much diffidence—the points most deserving attention are: 

First, has the House of Representatives the power to impeach ? 

Second, has the Senate the power to try impeachments ? 

Third, is the identity of the person proposed to be impeached by 
the House of Representatives established ? 

Fourth, is the offense charged in the articles of impeachment an 
impeachable offense ? 

Upon these points there is no doubt suggested in any quarter, and 
they must all be answered aftirmatively. 

The next point in the case presents the only difficulty ; that is to 
say: 

Fifth, is the late Secretary of War, having resigned, now impeach- 
able? 

There is no misdescription of the person charged, no imputed or 
fatal blunder as to the forms of procedure by the prosecutors, and no 
doubt that the case is before the proper ciueal: but the narrow 
question still remains unanswered: Is the late Secretary of War en- 
titled to escape all the perils of impeachment by his swift resigna 
tion? Can he solely by his own act defeat our jurisdiction? Or, if 
convicted, will his voluntary removal from office necessarily relieve 
him from any further penalty? The penalty, if convicted, could not 
| be less than removal from office and might be much more. Disqual 
ification for all future time might follow conviction, if a judgment so 
severe should be held to be merited; but there can be no conviction 
whatever if the guilty party ean, as soon as he quits office by resis- 
nation or otherwise, escape jurisdiction. If the Constitution is to be 
interpreted so as to give meaning and scope to all its parts, if we are 
not by our decision of this case to virtually wipe out forever the 
whole power of impeachment or to transform it into a barking power 
that is never to bite, it must be held, as it appears to me, that the 
words “ all civil officers of the United States,” even if held to be jurts- 
dictional, which is at least doubtful, cover those who bave as such 
committed impeachable offenses whether in office or not at the mo 
ment of impeachment, and, if in office, they must be removed. This 
interpretation would certainly appear to be entirely just, entraps 1° 


shall have the sole power of impeach 


When sitting for 


(Article 
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innocent man, shields no guilty man, and is, so far as I know, in har- 
mony With all the ideas of impeachment current at the date of the 
adoption of the Constitution and exactly correspondent with the lan- 
guage of our earliest as well as of the latest penal statutes, including 


the revised code, which are held to make officers accountable for their 


misdeeds though they may have ceased to hold any office. If by re- 


is open for escape from a criminal indictment. 

It is not now contended anywhere that a private citizen, however 
guilty of high crimes, while holding no office under the United States, 
is liable to impeachment; and now if an officer guilty of high crimes 
may by resignation of his office escape, as has been contended, then 
neither private citizens nor officers, except at their own will, can be 
hereafter subjected to impeachment. The Constitution has no more 
surely furnished an excuse for the former than the latter will surely 
furnish for themselves. And thus the great remedy of impeachment 


“for treason, bribery, and other high crimes and misdemeanors” of 


all United States civil officers, so industriously planted in so many 
different places of the Constitution, would be torn out by the roots 
and thrown like a worthless weed away. All of the carefully ad- 
justed machinery about a conviction by not less than two-thirds of 
the Senators present and on oath, about a further trial and punish- 
ment according to law, about removal from office and disqualifica- 
tion to hold and enjoy any office, becomes almost a mockery in the 
face of the unedited proviso which the counsel for the responent now 
in effect ask us to affix thereto, namely : 


Provided, That the Senate shall not entertain jurisdiction in the case of any civil 
officer against whom articles of impeachment may be presented if he shall promptly, 
or at any time, tender a resignation before final judgment. 


If the framers of the Constitution had only ingrafted thereon such 
a proviso, it would have superseded the necessity of all other safe- 
cuards against extreme penalties upon the accused, and saved much 
labored commentary. The pardoning power of the President in all 
cases of impeachment was taken away; but if resignation snatches 
away all jurisdiction, then a power, too great to be intrusted to the 
President, was taken away only to be given to the party impeached, 
from whom the power to resign was not taken away. 

No very substantial reason has been offered why official treason, brib- 
ery, and other high crimes and misdemeanors should be outlawed at 
the end of an official term or by aresignation. Debts and petty crimes 
are very properly subjected to some limitation ; but a crime of such 


magnitude as to be worthy of atrial by this court ought not, as it | 


appears to me, to be subject to the plenary indulgence of a statute of 
limitations, or to a day of jubilee. There is no limitation in the Con- 
stitution upon this subject whatever; none has been cited under En- 
glish precedents; and no attempt at limitation by statute laws to 
patch the Constitution, even if the power had been given to patch, 
is likely ever to be proposed; and it would seem to be a matter of 
too great importance to be interjected into the Constitution at this 
late day by construction or by a refusal to try a case because it was 
begun two hours too late. 

If it be said that, by assuming jurisdiction in a case like the pres- 
ent, a door will be left ajar by which partisan oppression and abuse 
will ultimately creep into and pollute our history by great examples 
of judicial tyranny, it is to be observed that all granted powers are 
open to the same objection—those conferred upon the President, or 
upon the judiciary, or upon Congress; and no power granted has 
been more carefully guarded than the power of impeachment. The 
risk of abuse through a popular government is no greater when ex- 
ercising the power of impeachment than in many other directions. 
To distrust it here is to distrust it everywhere. A jury of twelve 
men is trusted in any part of the country to try the most momentous 
issues among men of life and fortune; and can it be imagined that 
the Senate of the United States, composed of men supposed in some 
degree to represent the virtues and dignity, the intelligence and dis- 
cretion, of thirty-eight States, is a tribunal unfit to be trusted to try 
issues of fact upon which the power ever again to hold office on the 
eae the convicted party must be the utmost limit of their ver- 
aict 

The honor and conscience of the Senate will not permit this trial to 
degenerate into argumentation merely for victory on the part of any 
of its members, nor should the Senate be less free than the House of 
Representatives has been from the imputation of a division on the 
line of political sentiment in the determination of a vital question of 
constitutional law. It is to be decided impartially, each Senator for 
himself alone, whether the decision clashes with that of any others 
or not, and, if decided rightly, no one need care. 


The speculations of learned men upon different sides have been indus- 
triously cited, and the weight of such authority to guide us has no 
such preponderance as to entitle it to control our judgment in this the 
first case practically arising for our decision. The unanimous opin- 
ion of the House of Representatives in favor of jurisdiction cannot be 
Wholly set aside as of no value. The popular branch of the Govern- 
ment has an interest as deep and abiding in the true interpretation of 
the powers relating to impeachment, whatever may be the present 
political creed of the majority, as the Senate itself, and it cannot be 
supposed that it has now or ever can have any motive for a latitudi- 
narian construction of the Constitution on this subject. 
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We have jurisdiction most assuredly for offenses committed by civil 
officers. The question as to any other officers is not now before us. 
To say that a person might be a civil officer for all the purposes of 
committing the offense and then in a moment after not be for the 
purposes of trial and conviction would be, if I may be allowed to say 


) ihe i i | 80, a stupendous assumption unwarranted by any attribute of com- 
signing a guilty civil officer may escape impeachment, the same door | 


mon sense. In plain English,and not encumbered by the dust and 
mold of antiquated authority, nor by the thick embroidery of later 
impassioned rhetoric, the words “ civil officers” must be held to mean 
civil officers at the time of committing the offense. The remedy 
reaches these from the highest to the lowest, and upon conviction 
judgment is not contined to removal from office, that being the very 
smallest part of the remedy. This is not a strained view of the law 
and presents no terrors save to those guilty of high crimes and mis- 
demeanors in office. The people have a right to this remedy una- 
bridged. ; 

The alternative presented looks to me far more formidable, and 
that is, to leave all officers of the United States at liberty to burrow 
in corruption, to betray the honor and the highest interests of their 
country, to sell justice, to accept bribes, to embezzle the public funds, 
and then, after destroying the records of guilt, if that be possible, 
and suborning the witnesses through their ill-gotten gains, they can 
resign and defy all the remedies provided through the dead forms of 
impeachment. That would be “played out,” as a red-handed mur- 
derer in New York recently said about hanging. I cannot believe in 
any construction of the Constitution that will leave it in so crippled 
a condition and so absolutely at the mercy of those against whom its 
sharpest provisions are pointed and who may be the very chiefest of 
offenders. 

The doctrine of resignation and avoidance, so far as I am able to 
comprehend it, fritters away all the power there is of real substance 
in the Constitution relating to impeachments, and, if it shall prevail, 
the torn shreds of that power will hang dangling in the air as a mere 
scare-crow, but scaring nobody. 

Upon one side of the argument it is claimed that there is great 
danger in permitting trials by impeachment for offenses committed 
while in office after the person no longer holds office; but is it not 
clear that a person out of office will be most unlikely to excite the 
undeserved animosity and vengeance of, or be pursued by, any great 
party in the plenitude of its power or when holding the majority re- 
quired for a successful impeachment in both Houses of Congress. If 
this is not wholly an imaginary danger it would seem to be set at rest 
by the fact that no such merely politically-malicious prosecution, even 
in times of the greatest party heat, has ever occurred. And this fact 
by no means shows, as has been contended, that the power to prose- 
cute oflicers after they have laid down their offices does not exist and 
is not ready on any proper occasion to be called forth in full vigor. 
A long period has elapsed since any declaration of war has been mad« 
by Congress, and yet it will not be said that Congress has not the 
power to declare war. The non-use of a power does not abrogate it, 
nor necessarily even make it obsolete, but rather tends to show that 
it is not liable to abuse. 

Upon the other side it is intimated that a person actually in office 
may be impeached for offenses prior even to his acceptance of office. 
Would not that be the most dangerous doctrine which could under 
any circumstances be established? Offenses which the people had 
forgiven by popular election, offenses of youth fully condoned by 
years of exemplary life, might be dragged forth by partisan hatred 
and malignity in order to drive persons from office nA give the spoils 
to the victors. I cannot be mistaken in the belief that this is more 
than an imaginary danger. 

I have thus frankly given my own opinions without attempting to 
answer those just as sincerely entertained by others. In the present 
case, those who deny jurisdiction generally appear to occupy the 
ground that officers may be impeached for offenses committed as pri- 
vate citizens, but that we may not impeach private citizens for offenses 
committed as officers. To me the logic of the Constitution indicates 
precisely the reverse. To hold otherwise will place the heavy respon- 
sibility upon the present Senate of cutting down the much-dreaded 
constitutional power of impeachment for corruption in office to the 
insignificant proportions of merely removal from office, and that to be 
obtained by the cowardly and conscience-stricken resignations of the 
offenders. That is a responsibility which, for one, I am not ready to 
assume. We are responding to a prosecution begun by the House of 
Representatives in the name of all the people of the United States, 
and it cannot be evaded as a gusty and unmeaning formula, but must 
be treated as one of the weightiest matters which can arise under 
our form of Government, not to be overcome by hair-splitting objec- 
tions, sometimes resorted to in pleas of abatement, and which have 
no relation to the merits of procedure or the merits of the case on 
trial. 

I conclude by reiterating my previous statement that the words 
“all civil officers of the United States ” must be construed to cover 
those who have, as such officers, committed impeachable offenses, 
whether in office or not at the moment of impeachment. Without 
such a construction the potent remedy of impeachment under the 
Constitution for official corruption will hereafter become extinct, and 
its downfall will bear the date of 1876. 

Sincerely entertaining these views, I must vote in the direction to 
which they point. 
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Senators have gravely said “that the great men, the fathers who 
framed the Constitution, men, men who would not have so 
as to have given to their posterity an instrament 
which could be defe the very act of a delinquent officer.” 
Such language can have no power or influence upon my mind ; 
the i and to it I attach no importance. 
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n by the House of Representatives? 
n be tried by this body under articles of im- 
criminal conduct of said citizen at a time when 
yment of a Federal office ? 
question, and into it must not be interjected other 

matter; not the time when the delinquent officer re- 
signed nor the reasons which impelled him to a resignation; with all 
that we have n thing to do. Have we the power totry a private « itl- 
zen? It is not to be denied that as the House of Representatives has 
the power of impeachment, so the Senate is the only body or tribunal 
possessing the powertotry; butif the House exercises its power wrong- 
fully, no jurisdiction is conferred thereby on this body, and the Senate 
should at once assert its independence and dismiss the articles of im- 
Can a private citizen, then, be impeached by the Hous« 
of Representatives and tried by the Senate for criminal acts done and 
performed during the time that said citizen held an office under the 
Federal Government ? 

It may be said there are no precedents to govern, assist, or en 
lighten us, and that in this case the Senate of the United States will 
establish a precedent for all the coming I pray it may bea 
Wise on which will be respected by the future Senates who 
may be called to pass upon questions of a like character. There are, 
however, two precedents which have great weight with me, and to 
which I shall hereafter direct the attention of Senators, to wit, the 
Blount case and the action of the convention which formed the pres- 
ent constitution of the State of New Jersey. 

But, sir, Senators have sneceeded in finding English precedents by 
the score. I desire to say that in the consideration of this grave and 
important constitutional question English precedents will have no 
controlling power over my mind, and I thank God for what I believe 
to be true, that English precedents in this particular had no govern- 
ing weight in the minds of the men who framed the Constitution, 
men who for years had suffered under the tyranny of that very House 
of Lords whose judgments are now invoked as prec edents to govern 
a Senate of the United States in the decision of a question resting 
solely upon the provisions of the Constitution! 

lam amazed, sir, absolutely amazed, that Senators for whose opin- 
ions I confess to have entertained entire confidence should seek the 
parliamentary law of Great Britain to solve a question arising under 
that written instrument which itself is the supreme law of the land! 
And, sir, we are gravely told by distinguished Senators, that the 
modes of procedure adopted by the Parliament of Great Britain in 
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cases of impeachment must have governing power in the delibera- | 


tions of this Senate upon a grave and important question. Sir, for 
one, perhaps the least in consequence of the members of this Senate, 
I deny it; as a citizen of the United States, I deny it; as a humble 


member of that great and patriotic party—and, sir, I beg pardon for | 


using the word party—the cardinal legend of which is, “strict construc- 
tion of the Constitution,” I deny it. Sir, I have been taught in a 
school which forbids the exercise of power by any branch of the 
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es 


Federal Government unless that power has been either expressly 
delegated or is fairly inferable from express delegation. : 

The best blood of England followed the ax when the Russells and 
Sidneys suffered under the parliamentary precedents which have ever 
been, and are now, the crying shame of English legislation. [t js 
said that we must look to the common law of England to properly 
understand the meaning of the words impeachment and pardon! T}, 
absurdity of such a claim approaches sublimity. The school-boy 
knows the meaning of the word pardon when he escapes the deserved 
birch through the clemency of his instructor; we know, without any 
reference to the common law of England, the full force and meaning 
of the Norman-Ficnch word impeachment. We do not know with 
out reference to that common law and its impeachment procedure 
the damnable atrocities which have been again and again a thousand 
times perpetrated by invoking its capricious power against the Eng 
lishman. The framers of the Constitution of the United States wer 
well aware of the atrocities which had been perpetrated in En; 


rland 


under the name and forms of law; and in my judgment they framed 
an instrument which, under the proper and legitimate exercise of the 
powers therein contained, will preserve alike the purity of the Goy- 
ernment ance (he sacred rights of the citizen. It may be pleasant for 
the historic student, indeed it may be useful, to trace the right of 
trial by jury back to the times of the heptarchy, and he may fancy 
a resemblance between the representative assemblies of our days 
and the Witans or Wittenagemotes of the Saxon Alfred and his kingly 
line. 
But, sir, we go not into the regions of the musty past to ascert 


| the constitutional rights of the citizen of the United States, nor the 
Not whether they were | 


powers of the Senate conferred by an instrument which is our su- 
preme law. And, sir, I beg to say right here that, had the procedur 
of impeachment never obtained in England, the framers of the Con- 
stitution would have found a way to get rid of corrupt and thieving 
officials, as they had found a way to rid themselves and their descend 
ants from the tyrannous exercise of the parliamentary law of Great 
And now, sir, to the question: Under the Constitution of 
the United States, regardless alike of English precedents or the legal 


| atrocities practiced under them, can the Senate proceed to assume 


jurisdiction in the matter of William W. Belknap, late Secretary of 
War, now a private citizen of the State of Iowa and of the United 


States? It is confessed that he was Secretary of War when tle al- 


| leged crimes were perpetrated ; it is admitted he was a private citi- 


zen When the House of Representatives preferred its articles of in 


peachment. 


The meaning of the word impeachment, the full power thereof, the 
mode of procedure thereunder, in Great Britain, were perfectly and 
thoroughly understood by the men who composed the convention of 
1757. They deemed it wise and proper to place the power of 
peachment, to a certain, well-defined, and limited extent, within t! 
provisions of the organic law, and I will now address myself bri 
to the consideration thereof, fully satisfied in my own mind that 
conclusion can be arrived at which will conform to the necessitics of 
the age in which we live, without reflecting upon the wisdom of the 
fathers. 

I call the attention of the Senate to the constitutional provisions 
relating to the subject-matter, and, though other Senators have so 
done before me, it is necessary that I should again do so, in order 
that my views may be properly presented; therefore I proceed by 
saying that section 2 of article 1 of the Constitution refers to the con 
struction and powers of the House of Representatives. Therein I tind 
the following: 


The House of Representatives shall choose their Speaker and other officers ; and 


shall have the sole power of impeechment. 

In my judgment there is no grant of power contained in this lan 
guage. Itis,so tospeak, functional; inother words,descriptive of one 
of the functions of the House; merely descriptive of where a powel! 
is to be located, to be elsewhere in the instrument defined. 

I think Icannot be mistaken when I assert that here is no definitive 
power granted, and, unless I greatly err in judgment, I shall elsewhere 
lind in the instrument full, definite, and perfect power. 

I next direct the attention of the Senate to section 3, article 1. I 
fim this: 

The Senate shall have the sole power to try all impeachments. When sittiz 
that purpose, they shall be on oath or affirmation. When the President of 
United States is tried, the Chief Justice shall preside; and no person shall be con 
victed without the concurrence of two-thirds of the members present. Judgment 
in cases of impeachment shall not extend further than to removal from office, and 
disqualification to hold and enjoy any office of honor, trust, or profit under the United 
States: but the party convicted shall nevertheless be liable and subject to indict 
ment, trial, judgment and punishment, according to law. 

This section is also, in my judgment, simply functional and descrip 
tive. It is fully and thoroughly descriptive of the mode of procedure 
in the Senate, to which body is given the power, the sole power, to try 
allimpeachments. As a descriptive, functional section it is well de- 
fined: 

First. The Senate is to be on oath or affirmation. 

Second. In a particular case the Chief Justice to preside. 

Third. Necessary number to convict. 

Fourth. Extent of judgment. 

Fifth. Party convicted sulijest to trial according to law. ; 

Thus the descriptive and functional power of the Senate is in this 
section, as I previously suggested, perfect and well defined. 











By implication, and by implication merely, I gather from this sec- 
tion that a President of the United States may be subject to impeach- 
ment and trial by the Senate, and possibly other persons. I say pos- 
sibly because the language is too indefinite to permit me to say that, 
by implication even, any other person than he who holds the presi- 
dential office could under this section be impeached and brought to 
trial. ; 

And right here I desire to say a word as, to my understanding, to 
the singular reasoning deduced from this section by the distinguished 
Senator from Vermont, [Mr. EpMunps.] And in this connection I 
beg to remark that I am possessed with a high estimation of his abili- 
ties as a constitutional lawyer, and therefore my surprise at the course 
of his reasoning. Dwelling with peculiar emphasis upon the word 
“person” contained in this section, he argues that in that word “ per- 
son” he finds authority for the Senate to try persons other than of- 
ficial delinquents, persons in office; and again and again he charged 
upon the word “ person” and rung the changes thereon. 

And this little word seemed to operate in like manner upon the 
mind of the distinguished Senator from Iowa, [Mr. Wricnt.] And 
the effect of the word “ person” upon the mind of my distinguished 
friend from Maryland is absolutely appalling. Under it, by its won- 
derful potency, he finds authority for the Senate to try all the civil, 
military, and naval officers of the United States, and possibly, if the 
parliamentary law of England is to obtain here, every person in the 
United States; all the subjects of the realm, as the cherished English 
authorities would express it. 

I confess that I am surprised that three distinguished Senators 
should rest their main argument upon so slight a foundation; but I 
am in error; I ought not to say that I am surprised, for take this prop 
away and the entire superstructure falls to the ground. ‘This is the 
base, the foundation, and without this claim, to use a somewhat vul- 
gar yet nervous expression, they are nowhere. 

Let us examine this point again: 


And no person shall be convicted without the concurrence of two-thirds of the | 


members present. 


Is it possible that there can be in this little word any hidden mean- 
ing, hidden to my mind, the common mind, sufficiently powerful to 
change the plain and evident sense of the language? 

Suppose I alter the sentence slightly, thus: “And no conviction 
shall be had without the concurrence of two-thirds of the members 
present.” To my mind, and I think to most minds, the meaning of 
the sentence would not be changed in the slightest degree. It would 
remain the same, and be much improved in euphony, by the altera- 
tion in the text. 

I do not deem it necessary toelaboratethis point. A mere statement, 
in my judgment, concludes the matter. 

I next call the attention of the Senate to a part of section 2, arti- 
cle 2, and will read all that relates to the matter in hand : 

He— 

The President— 
shall have power to grant reprieves and pardons for offenses against the United 
States, except in cases of impeachment. 

This is only important in this view, and in my opinion is entirely 
conclusive against the claim of certain honorable Senators. The 
claim is that the parliamentary law of Great Britain, its precedents 
for the Jast five hundred years, running through the bloodiest period 
of English history is and are to be used in construing the meaning 
of our Constitution, the framers of which are said to have acted with 
a full knowledge and intent that it would be so construed; and yet, 


the power to pardon a person wrongfully convicted in the heat of | 


party passion was denied to the executive in all cases; a power be- 
longing to and exercised by the Crown of England for a thousard 
years! In my judgment such a claim does not run on all-fours with 
either common humanity or common sense, and deserves the repro- 
bation of us all. 

I beg now to direct the attention of the Senate to the last remain- 
ing provision of the Constitution relating to this subject-matter— 
section 4 article 2: 

Tho President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

Here I find the full, perfect, and absolute grant of power explicitly 
announcing the persons who are sub ject to impeachment. 

First. The person clothed with the office and exercising the pow- 
ers of President of the United States. 

Second. The person exercising the powers of Vice-President of the 
United States. 

Third. Each, every, and all of the civil officers of the United States. 

Here I find the full, complete, and perfect list; as Mr. Owen would 
say, the ‘sum total.” The persons who, not by the law and prece- 
dents of Great Britain, but by the Constitution of the United States, 
may be subjected to the ordeal of impeachment are here definitively 
named and classified: Persons in office, not out of office. The person 
holding and enjoying the office of President or Vice-President, and 
any other person in the enjoyment of any civil office. Is there the 
slightest doubt about the true meaning? Can there be two opinions 
about it? Certainly not. And why? Because each and all are to 
be removed from office on impeachment and conviction of any offense 
of the character named in the Constitution against the United States. 
A person must be in office to be removed therefrom. 
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But, says a distinguished Senator, “the Constitution does not in 
terms say that an oflicial who resigns his office for the very purpose 
of avoiding impeachment shall not be subjected to trial.” That is 
quite true; and a sufficient answer to that may be found in this re- 
mark: What the Constitution does not say, either expressly or by fair 
and honest inference, we may do, that the Senate cannot do. The 
power is denied when ungranted. 

Let us view this question for one moment only. I promise to be 
brief, and therefore ask the attention of the Senators who do me the 
honor to be present, from another stand-point. I insist that section 
4, article 2, contains not only the grant of power to impeach, but the 
classes of persons subject thereto : 


The President, Vice-President and all civil officers. 


Abandon this construction and the Senate is at once at sea, on the 
wide ocean of mental conjecture, and will be logically forced to the 
conclusion of the honorable Senators from Maryland and Oregon, as 
I understand them, to wit: Every man, woman, and child in the 
United States, capable mentally of committing crimes against the 
United States, is liable to impeachment. In office or out of office, 
ex-officials and those who have never been in office are all equally 
liable. 

If the law of the English Parliament is to be injected by this force- 
pump process into the Constitution of the United States, the base use 
which may be made of this high court of impeachment is evident to 
the most ordinary minds. Isay may be made. I donot say that such 
will be even a probable result ; but I do insist that such a construction 
as is sought to be given to the great charter of our liberties would 
make the Senate “the hewers of wood and the drawers of water,” 
and extremely dirty water, for a venal and corrupt House of Repre- 
sentatives, excited by party passion and heat beyond the bounds of 
But, say other Senators, “such a state of things 
can never exist, because this common-law doctrine of impeachment 
can only be brought to bear against persons holding civil office or such 
as have held civil office under the United States.” Isitso? Ah, Sen 
ators, you are at sea, in a leaky ship, destitute of rudder or masts o1 
sails, a mere hulk, where you are unballasted by the material of the 
Constitution! One class of senatorial pilots endeavoring to force 
your frail craft to one port and another class seeking a different 
haven. 

Again, by this, and 1 now mean the most moderate, construction every 
man in this broad land whoever held office under the United States prior 
to the late terrible civil conflict, and did so at the time of the com- 
mencement of hostilities and deemed it his duty to side with his sec 
tion, would be liable to the pains and penalties of impeachment. But 
says some Senator, “ Do you believe that there will ever be a House 
of Representatives a majority of which could be found to pursue a 
course so suicidal to the best interests of the country?’ I hope, trust, 
and pray not; God only knows the hearts of men and the history of 
the future of our country. J know that a construction of the organic 
law such as is sought to be given would place this dangerous powe1 
What such House would do when in 
the possession of it is quite another question. At all events, sir, re- 
fuse to-day to so construe the Constitution, and all the Houses of 
Representatives who come after us will understand that the Senate 
of the United States will stand as a breakwater against all such 
stormy action. 

Again, sir, adopt the construction which is claimed by certain Sen- 
ators, and every person who held a military or naval office during the 
late, or any other war, or no war, who ever held such an office, is 
liable toimpeachment. My good friends, the honorable and gallant 
Senators from Rhode Island and Illinois, must look well to their 
records, for they were once military officers under the United States, 
and are therefore liable to impeachment on a trumped-up charge of 
maladministration during their commands. Sir, the English law 
seized in its iron grasp all of her people: queens, princes, peers, com 
moners, priests, counselors, women, military men, naval men, cut 
the heads from some bodies, disemboweled others, strangled some 
throats, put the rope round other throats. Thank God, sir, none of 
these barbarous acts perpetrated under the sanction of English pre- 
cedents and by the authority of English law can occur under the 
Government of the United States, no matter what construction is 
given to the Constitution. 

But, Mr. President, in times of high political excitement strange, 
most strange judgments have been pronounced even in the United 
States. We have seen in our own days an eminent citizen, a resident 
of a State where the courts of the United States and of his own State 
were open for the trial of all persons charged with crime under the 
Constitution—we have seen a citizen, who should have been either pro- 
tected by the law or convicted by the law, haled from his house in 
the dark hours of the night, tried by a self-constituted tribunal ut- 
terly without legal authority, and visited with a punishment in vio- 
lation of his rights as a citizen, in violation of law, in violation of the 
Constitution! 

So far as possible, let the Senate of the United States protect the 
citizen in his rights guaranteed by the Constitution. 

The beautiful and accomplished Frenchwoman, Madame Rolande, 
standing under the ax of the accursed guillotine during the bloody 
carnival of the revolution in France, exclaimed : 

O, Liberty, Liberty, what crimes are perpetrated in thy holy name! 
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Beware how you strain your constitutional authority under the 
specious, false, and dangerous plea of necessity. 

Mr. President, the point was well taken, and forcibly and elo- 
quently put by my distinguished friend, the Senator from New York, 
| Mr. CONKLING, ] the other day, that for nearly a century, for nearly 


a hundred years, for a space of time during which our planet has | 


thrice lost its population and thrice by the inevitable laws of nature 
regained it, no articles of impeachment have ever been preferred by 
the House of Representatives except against persons in the present 
enjoyment of civil office under the Government of the United States. 
No claim by 


to impeach, 


the real of our Lord 1876 that any person could be impeached unless 

the enjoyment of office, 

I desire also to say that the decision of the Senate in the Blount 
case fully sustains the position that no person can be impeached un- 
less in the enjoyment of a civil office under the United States. That 
case has been so fully and thoroughly discussed that 1 will not take 
the time of the Senate further thereon. 

Many Senators seem to entertaim the opinion that disqualification 
from holding Federal office is the great constitutional penalty ; not 
removal from office; and that the evident purpose of the Constitu- 


manner indicated by those Senators with whom I class myself. 

Here I think is the fatal error of the reasoning. In my judgment 
the great penalty to a public man consists in this: 

First. To be charged by the grand inquest of the people, the House 
of Representatives, with maladministration in office, with the com- 
mission of grave crimes against the public weal; to be impeached 
therefor before the Senate of the United States in the gaze of the 
intelligence of the world. 

Second. To be stripped of the official robes; cast from office a dis- 
honored man, to be forever thereafter the mark for scorn’s unmoving 
finger 

And should the accused official, in hot haste to avoid the procedure 
of impeachment, voluntarily in the face of the terrible and damning 
charges against him resign the office which he has disgraced, the re- 

ult is the same to him and to the country. He stands forever dis- 
honored before his countrymen, a moral leper, and the criminal law 
seizes him in its iron grasp to inflict condign punishment. 

But, say objecting Senators, he is not disqualitied from holding 
ottice, and therefore the people are not protected to the full extent 
demanded by the Constitution. Ah, Mr. President, is it so? 
presupposes that the people will elect as their Chief Executive a man 
so destitute of correct principles and official honor as to permit him 
to nominate to the Senate for Federal position a thief, a dishonored 
and disgraced felon ; and, further, that a majority of the Senate are 
so degraded and debased that they will approve and confirm the 
nomination of a corrupt and venal Executive. 

Sir, however this may strike the minds of Senators, of course I will 
not undertake to say or predict; but a mere glance at the point con- 
vinees my mind that disqualification from holding office in fact is no 
penalty, because either the removal from office by impeachment, or 
the resignation of oftice to avoid impeachment, is in itself an eternal 
barrier to the person who has violated his official obligation and pros- 
tituted his personal honor. 

I have alluded to the action of the convention of the State of New 
Jersey as affording a precedent which should be entitled to great 
weight in the consideration of this important question. 

In 1849, the people of New Jersey, in convention, formed a new 
constitution. A list of its members, which I hold in my hand, indi- 
cates that several of the ablest citizens of that State were engaged 
in the work. The various committees had performed their labors, 
and the result was before the convention. 

The article on impeachment was identically the same as and was a 
copy of the one in the old constitution of that State. I read from the 


journal of the convention, page 245, section 11: 


The governor and all other civil officers under this State shall be liable to im 
peachment for misdemeanor in office F 


Upon the consideration of this article Chief Justice Hornblower, a 
man who enjoyed a national reputation as a lawyer and judge of great 
ability, moved to amend. I now read from an authorized report of 
the proceedings of the convention, placed in my hands by the honor- 
able Senator from New Jersey, Mr. FRELINGHUYSEN: 

Mr. Hornblower moved to amend 80 as to provide that public officers might be 
impeached after the expiration of their term of office. 

The amendment offered by Judge Hornblower was in these words: 

During their continuance in office and for two years thereafter. 


The amendment was nnanimously adopted, and, as amended, the 


article was unanimously adopted and now stands as the organic law 
of New Jersey on this point. 


1 now read the article, section 11, article 5: 


The governor and all other civil officers under this State, shall be liable to im- 
peachment for misdemeanor in oftice during their continuance in office and for two 


years thereafter 

While I admit, for the purpose of the argument, that the report of 
the proceedings is meager and incomplete, I unhesitatingly assert 
that but one meaning can be attached to the language used by the 


that branch of the Federal Legislature having the power | 
since our existence as a people, has ever been made until | 


That | 





chief justice in his amendment, that is, to extend the time of im- 
peachment two years after the termination of the office. 

Then, sir, we have upon this great and important question the 
opinion of many of the ablest jurists of New Jersey that previous 
to the adoption of her constitution in 1849 a person must have been 
in office in order to have been subjected, in that State, to the proce- 
dure of impeachment. 

For one, I value this precedent as of more importance than al] 
those which England can furnish. 

A question was put to the honorable Senator from Indiana I think 
six times, and my honorable friend answered it as many times as it 
was put. The honorable Senator is quite able to answer all questions 
and to meet all antagonists, but he will pardon me if I add to his 
answer. The question was: ‘‘ Would not the power of impeachment 


| be full and perfect if section 4 of article 2 had not been placed in the 


Constitution?” I think the question an exceedingly improper one, 
because no Senator has a right to suppose that any of the sections 
relating to impeachment could or would have been adopted by the 
convention, except inthe very shape in which they now are. TheCon- 
stitution is a work of compromises, and men gave their adhesion to 
matters to which they were opposed upon the condition that checks 


| in the shape of additional sections were accepted by other men. 
tion will be defeated if that instrument should be construed in the | 


The opinion of Judge Story, who is regarded by many distinguished 


| Senators as one of the ablest of our constitutional lawyers, was clearly 


in favor of the opinion that no person could be impeached unless actu- 
ally in office. 

In this opinion of Judge Story I have the more confidence from a 
fact which will be conceded by all Senators, to wit: the bent of his 
mind was favorable to a broad, not to say unlimited, construction of 
the powers granted in the Constitution. 

I have in my mind a notable case to which I desire to call the at- 
tention of the Senate, apprehending that it will have great weight in 
showing the opinions of gentlemen eminent for their ability upon 
the point now under discussion. I allude to the impeachment of 
President Johnson. I believe, and have satisfactory reasons for my 
belief, that for days, ay weeks, the procedure against him halted be- 


| cause the gentlemen having the matter in charge knew that a mis- 


description would be fatal and were uncertain whether to allege that 
he was President or acting President of the United States. The idea 
was scouted that he could be proceeded against for acts perpetrated 
when he was in the enjoyment of the office of Vice-President, and 
there were such acts which need not here be more particularly allu- 
ded to. The astute and versatile Stevens of Pennsylvania was called 
into the troubled council, and even he, renowned among all the men 
of these latter days as the man who had driven this damnable doc- 
trine of necessity over and through the Constitution, even he, this 
man of Danton-like nerve and audacity, dared not place before the 
Senate articles of impeachment against a person and describe him as 
late Vice-President of the United States. 

No, sir; no, not until the year 1876, the centennial year, was the 
discovery made in our history that a person could be proceeded against 
who was the late holder of an official position. For nearly a hun- 
dred years have this people, on this question, traveled the old, plain 
political pathway marked down by the fathers. For one, answering 
for myself alone, I shall pursue the same course, and follow not after 
the new doctrines of strange gods, 

As a sincere and honest believer in the doctrine of State-rights, 
knowing that the true interest of forty millions of people who inhabit 
now this broad land, and of the hundred millions whose coming foot- 
steps we can almost hear, can only be maintained and conserved by 
a strict adherence to the letter and spirit of the Constitution, and 
believing, as I sincerely do, that the great danger to be apprehended 
to our system of government is the centralization of power in the 
various branches of the Federal head, I cannot, will not, and, before 
God and the people, dare not consent to this departure from the well- 
known principle which has heretofore universally obtained. 

Therefore I say— 

First. That the Constitution of the United States is the law which 
should govern in this case, untrammeled by English precedents or En 
glish procedures. 

Second. That no other persons than those who are in the enjoyment 
of civil office under the Government of the United States at the time 
when articles of impeachment are presented by the House of Repre- 
sentatives are proper subjects of trial. 

Third. That William W. Belknap, at the time of the presentment of 
these articles of impeachment by the House of Representatives, was 
not in the enjoyment of any civil office under the United States, but 
was a private citizen of the State of Iowa. 

Fourth. Therefore these articles of impeachment should be dismissed 
by the Senate. 


Opinion of Mr. Allison, 
Delivered May 24, 1876. 


Mr. ALLISON. The question now before the Senate for considera- 
tion is whether or not the Senate has jurisdiction to try W. W. Bel- 
knap for the offenses alleged in the articles of impeachment, which 
offenses were committed by him while he was Secretary of War, he 
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having resigned his position as Secretary, and having vacated the 
office before the proceedings for impeachment were begun inthe House 
of Representatives, and being at the time of such impeachment, a 
private citizen, holding no office under the Government of the United 
States. Ihave given this question such examination and study as I 
could within the time allowed, and I have listened with interest to 
all the arguments that have been presented for and against jurisdic- 
tion in this case, and have endeavored in my own mind to settle 
the question without reference to what may be involved in the case. 

The question presented to us for decision is whether or not, under 
the Constitution of the United States, a person not a civil officer can 
be impeached, although at the time the alleged offense was commit- 
ted he held such office. In the present case it is admitted that the 
alleged offense is an impeachable one, under the Constitution, if com- 
mitted by a person subject to our jurisdiction at the time the impeach- 
ment was presented. 

The fact that Mr. Belknap was in office so recently before the im- 
peachment, and that he resigned having in view his impeachment, 
is, upon the facts alleged and admitted, the most extreme illustration 
which could be presented to mark the line or boundary which excludes 
our jurisdiction, if it can be excluded at all. 

To take jurisdiction in this case it must be shown that, without 
reference to the point of time, all persons may be impeached for public 
offenses committed in office, although when impeached they are pri- 
vate citizens. To exclude jurisdiction, on the other hand, it must be 
shown that civil officers may be impeached while in office only, and 
for crimes specified and declared in the Constitution, and for none 
other. 

There are four clauses in the Constitution that directly affect this 
question: First, the last clause of section 2, article 1: 

The House of Representatives * * * 


shall have the sole power of impeach- 
ment. 


Second, clause 6, section 3, article 1: 
The Senate shall have the sole power to try all impeachments. 
Third, clause 7, same section and article: 


Judgment in cases of impeachment shall not extend further than to removal from 
office, and disqualification to hold and enjoy any office of honor, trust, or profit 
under the United States: but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgment and punishment, according to law. 


Fourth, section 4, article 2: 


The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 


It is claimed by those who favor jurisdiction in this case that the 
first-quoted clause not only describes the body that shall originate 
impeachments, and that it not only confers the power to impeach or 
prosecute, but that it is the jurisdictional clause in the Constitution 
conferring in terms whatsoever was at the time understood in En- 
gland to be the scope or boundary or extent of the jurisdiction to 
impeach under the parliamentary law of impeachment in England, 
and that here is found not only jurisdiction, but all jurisdiction ; 
that under this clause and the following, granting to the Senate the 
power to try, is conferred all the authority to present and try all 
cases of impeachment known at the time to the common law of Par- 
liament, save only that the judgment is limited and the concurrence 
of two-thirds of the Senate is required to convict, and that this grant 
of power is not limited or circumscribed in ary manner by the fourth 
section of the second article either as to persons who may be im- 
peached or as to offenses for which impeachments may be instituted 
and tried; that this latter section was inserted for no other or differ- 
ent purpose than to prescribe the punishment which must be inflicted 
in cases where the person impeached is still in the enjoyment of a 
public office ; or, in other words, for the purpose of pointing out a 
class of persons who shall be removed from office when impeached ; 
that this section is not jurisdictional in its character; that it confers 
no jurisdiction and limits no jurisdiction, but only prescribes a par- 
ticular punishment in specified cases, and is not used to designate the 
persons who may be impeached or to define or declare what are im- 
peachable offenses. 

If this claim be true, we are compelled to resort to the parlia- 
mentary law of England to discover who may be impeached, and for 
what offenses, and admit that the framers of the Constitution in- 
tended to resort to parliamentary law for purposes of jurisdiction, 
and did notintend to Sefine jurisdiction in cases of impeachment except 
by reference to parliamentary law. 

It thus becomes material to ascertain who could be impeached 
under the parliamentary law of England. Under this law the House 
of Commons could proceed against the delinquent, of whatsoever de- 
gree, and whatsoever might © » the nature of the offense. There was 
no limit as to persons or offenses, except that the Lords could not by 
the law try a commoner for a capital offense on the information of 
the king or a private person, but with this exception, under the par- 
liamentary law of England there was no limit as to the persons who 
might be tried or as to the offenses (See Selden’s Judicature in Par- 
liament, 1263; also 84; 4 Blackstone, 257 ; Hatsell’s Precedents, vol- 
ume 4, page 120; and McDonald’s Manual, page 284; also May’s Par- 
Hamentary Law; also Story on the Constitution,volume 1, § 79. 

That impeachment has this extent in England is clearly stated by 


117 


all the writers on parliamentary law. It has been claimed in debate, 
and with much force, that this power has only been applied in cases 
of official misconduct or violation of public trusts. Assuming this 
narrower view of jurisdiction to be the true one, it nevertheless leaves 
open to the Senate to try all persons in the United States who at any 
time may have committed any offense in office or violated any public 
trust confided to them, and there is no limit of time during their lives, 
as to such persons, when they may be impeached by the House or tried 
by the Senate. This statement of the claim of those who invoke juris- 
diction in this case shows the importance of the decision we are about 
to make as affecting all the people who have held official position o1 
administered public trusts, or who may do so in the future. 

It seems to me that such construction should not be given to our 
Constitution unless it is clearly inferable from the words employed 
or from the intent of the framers as drawn from the history of the 
time or from the debates in the convention. 

It seems to me, from the letter of the Constitution itself, and from 
the history of the time, and from the debates in the convention, that 
the Constitution itself intended to include impeachment as a remedy, 
and also intended to definitely prescribe its limits and boundaries, 
prescribing a body to accuse, a tribunal to try, the extent of the pun- 
ishment, the persons who may be tried, and the offenses for which 
they are triable, leaving nothing, either jurisdictional or remedial, to 
be drawn from the parliamentary law. 

All writers agree that it was the intention of the framers of the 
Constitution to provide a government in all its parts of limited and 
specified powers. Story says: 

The Constitution was from its very origin contemplated to be the frame work of 


national Government of special and enumerated powers, and not of general and a 
unlimited powers. 


In order that there might be no mistake upon this subject, contem- 
poraneously with the adoption of the Constitution, among the early 


amendments proposed and agreed to was the tenth article of amend- 
ments, which declares that— 


The powers not delegated to the United States by the Constitution, nor pro- 


hibited by it to the States, are reserved to the States respectively or to the people. 


If we are to resort, therefore, to the common law of Parliament for 
jurisdiction in cases of impeachment, it is the only instance that can 
be suggested where the Constitution has such resource. It does not 
seem probable that, with the history of impeachments in England 
fresh in the memories of those who framed our Constitution, they 
would have selected this as the special and particular good that 
should be transplanted into our frame-work of government without 
limitation, save only as to judgments. Section 1 of article 2 declares 
that “the executive power shall be vested in the President of the 
United States of America;” yet it has never been claimed that any 
other or different power was here invested than that prescribed in the 
second article. So the judicial power under article 3 was vested in 
one Supreme Court and such inferior courts as Congress might from 
time to time ordain and establish. Under article 3 the Supreme Court 
decided at an early day that the United States courts had no juris- 
diction over offenses at common law and that they could only take 
cognizance of such offenses as were created by statute, and it is now 
settled beyond dispute that the Federal courts will not take jurisdic 
tion over any crimes which have not been placed directly under their 
control by act of Congress. It would seem that here, if anywhere, 
the common law should apply. 

Looking first to the letter of the Constitution, and applying to it 
the ordinary modes of interpretation, it would seem that the framers 
of the Constitution meant to provide that impeachment as a remedy 
should be resorted to with the same distinctness and brevity with 
which they provided for other essential powers of government; that, 
in order to make this provision, they provided that the proceeding 
should be initiated only in the House of Representatives, that body 
nearest to and directly responsible to the people. They had observed 
that in England the king or a private person could initiate these pro- 
ceedings. They also observed that in the States several modes of in 
augurating impeachments were resorted to, as, for example, in Penn- 
sylvania the General Assembly could impeach and the council of cen- 
sors could inaugurate the proceedings; and in North Carolina the 
General Assembly or any grand jury could impeach. They there 
fore resolved that only one body, and that “the House of Repre- 
sentatives shall have the sole power of impeachment.” 

They next sought to provide a tribunal to try impeachments. Here 
also they found great diversity in the constitutions of the several 
States. In some of them, as in Massachusetts, the senate had the 
power. In others, as in New York, the senators, chancellors, and 
judges of the Supreme Court ; in Pennsylvania, the president and 
the council of twelve, taking to their assistance, for advice only, the 
justices of the supreme court; and in Virginia the general court. 
And after considerable debate, and after first providing that the 
Senate should only try justicesof the Supreme Court, and the Suprem« 
Court all other officers, they finally adopted the provision that “the 
Senate shall have the sole power to try all impeachments.” Thus hav 
ing provided the body to prosecute, and the tribunal to try, they pro- 
ceeded to the consideration of the judgment, and having the record of 
punishments in England fresh in their memories, which record dis 
closed that there was no limit to punishments in England except 
in the discretion of the House of Lords, they proceeded to limit the 
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judgment, and provided that a concurrence of two-thirds should be 
required to convict, and provided that— 


Judgment in cases of impeachment shall not extend further than to removal from 
office, and disqualification to hold and enjoy any office of honor, trust, or profit under 
the United States: but the party convicted shall nevertheless be liable and subject 
to indictment, trial, judgment and punishment, according to law. 

This clause is the first intimation as to the extent of the contem- 
plated jurisdiction, and the purpose to be reached by the remedy. 
is here shown that the purpose was to get rid of an officer by removal, 
and in extreme cases to disqualify him, asif he had committed treason 
or other high crimes the safety of the state might require absolute 
disqualification, It also appears from this clanse that whatever of 
punishment there was in the judgment was only incidental, as they 
were careful to provide in the same clause for punishment in the 
courts according to law. Reading this clause alone, without connect- 
ing it with the fourth section of the second article, it would seem that 
the remedy was only intended to reach officers, and I cannot see how 
a less judgment than removal under this clause alone could be effect- 
ively pronounced. It has been said an officer might be suspended, 
but that is removal for a time, and a disqualification as to the par- 
ticular officer for that time. The judgment could go further, and 
disqualify as to every office. As before stated, this is the first inti- 
mation as to the real purpose of the proceeding. 

This brings us to the fourth section of the second article. Until 
this section is reached no persons have been designated nor offenses 
described. The fourth section of article 2 provides that— 

The President, Vice-President and all civil officers of the United States, shal! 
be removed from office on ae for, and conviction of, treason, bribery, 
or other high crimes and misdemeanors. 

This is a potential section, prescribing who may be impeached and 
for what offenses, and when the judgment shall take effect and the 
minimum penalty that shall be prescribed in all cases. 

This section means to provide for all these, or it is absolutely mean- 
ingless and was wholly unnecessary, because if all jurisdiction was 
conferred by the last clause of the second section of the first article, 
it was not necessary to include the fourth section of the second article 
at all, because this clause had already provided by reference to the 
parliamentary law for everything save the extent of the punishment. 
It was not necessary to include these persons here, because they were 
already included. It was not necessary to prescribe the offenses, be- 
cause all the offenses here described and many more were impeacha- 
ble in England. The persons subject to impeachment and the offenses 
impeachable must be found in this section or not at all, as neither are 
mentioned in any other place. It is claimed that this section was 
inserted solely and only tor the purpose of compelling removal from 
office in case the party held office. It would hardly seem that the 
framers of the Constitution would have given such prominence to a 
provision having only this object in view, especially when they had 
already provided that removal from office must be a part of the judg- 
ment. I therefore conclude that in order to give any effect whatever 
to this fourth section of the second article it is absolutely necessary 
to give it the full effect above stated, namely, to provide the persons 
to be impeached, the offenses impeachable, the minimum judgment, 
and the time of its application, that is, upon conviction. If this con- 
struction be the true one, it follows that removal from office must in 
all cases be a part of the judgment, and this judgment cannot be 
imposed unless the party holds an office at the time of impeachment. 

HISTORY OF THE CLAUSES FOUND IN THE CONSTITUTION. 

Admitting that the language employed in the Constitution is not 
explicit, and that we are left in doubt as to its true construction, we 
are at liberty to examine the history of the several clauses bearing 
upon the subject, and to trace their progress in the Constitution, with 
a view to ascertain the aim and purpose in view. In doing this we 
must bear in mind the prime object of the Constitution as stated by 
Story, namely, that “it was from its very origin contemplated to be 
the frame work of a national government of special and enumerated 

»owers, and not of general and unlimited powers.” On the 29th of 

ay Mr. Randolph, of Virginia, opened the main business of the 
convention by presenting a plan for a national government by stating 
the defects in the Articles of Confederation, and proposing a remedy, 
which was denominated Mr. Randolph’s plan, the ninth section of 
which provided for the establishment of a national judiciary, which 
should have among other things jurisdiction to try “impeachments 
of any national officers,” thus showing that in the very beginning it 
was contemplated that impeachments should apply only to national 
officers. 

Mr. Pinckney, on the same day, posmees a plan which provided 
that “‘ the House of Delegates shall exclusively possess the power of 
impeachment,” that the Supreme Court should have jurisdiction to 
try the impeachment of officers of the United States, and that the 
President “should be removed from his office upon impeachment by 
the House of Delegates and conviction in the Supreme Court of trea- 
son, bribery, or corruption ;” and that in cases of impeachment affect- 
ing embassadors and other public ministers the jurisdiction of the 
Supreme Court should be original. 

It will thus be seen that in both the plans proposed at this early 
day in the convention impeachment was confined to national officers. 
In Mr. Pinckney’s plan a special provision was inserted with reference 
to the President of the United States; and on the 2d of June Mr. 
Dickinson moved “that the Executive be made removable by the na- 
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tional Legislature on the request of a majority of the Legislatures of 
individual States.” “It was necessary,” he said, “to place the power 
of removing somewhere. He did not like the plan of impeaching the 
great officers of state. He did not know that provision could be made 
for the removal of them in a better mode than that which he had 
proposed.” Mr. Sherman contended that the national Legislature 
should have power to remove the Executive at pleasure. Mr. Mason 
thought “some mode of displacing an unfit magistrate is rendered 
indispensable by the fallibility of those who choose, as well as cor- 
ruptibility of the man chosen.” He opposed decidedly “the making 
of the Executive the mere creature of the Legislature as a violation of 
the fundamental principles of good government.” A vote being taken, 
Mr. Dickinson’s proposition was rejected; when Mr. Williamson moved 
to add to the last clause the words, “and be removable on impeach- 
ment and conviction of malpractice or neglect of duty.” 

On the 13th of June Mr. Randolph and Mr. Madison moved the fol- 
lowing resolution respecting the national judiciary : 

That the jurisdiction of national judiciary shall extend to cases which respect the 


collection of the national revenue, impeachments of national officers, and questions 
which involve the national peace and harmony. 


Which was agreed to without debate. (Madison Papers, volume 2, 
page 85.) 

Up to this time these various propositions had been considered in 
committee of the whole, and on that day Mr. Gorham, chairman of 
the committee of the whole, reported from the committee a series of 
nineteen resolutions, and the resolution in relation to the national 
judiciary just adopted became the thirteenth of that series. The 
ninth of this series provided that “the President should be remoy- 
able on impeachment and conviction of malpractice or neglect of 
duty.” It will be seen that the national judiciary were here author- 
ized to try all impeachments of national officers, and that “ the Pres- 
ident should be removable on conviction of malpractice or neglect of 
duty,” but that no provision was made as to who or what body should 
prefer the accusation or initiate impeachments. This report from the 
committee of the whole then became the plan of the convention, and 
Mr. Paterson, of New Jersey, asked time to prepare and present an- 
other plan, which he said several of the deputations wished should 
be substituted in place of that under consideration; and on the 15th 
of June Mr. Paterson proposed this plan, the fifth section of which 
provided for the establishment of a national judiciary, and “ that 
the judiciary so established shall have authority to hear and deter- 
mine in the first instance on all impeachments of Federal officers,” and 
the fourth section of which provided “that the President should be 
removable by Congress on application by a majority of the executives 
of the several States.” 

On the 16th of June the convention again went into the committee 
of the whole for the discussion of the plans of Mr. Paterson and Mr. 
Randolph, and Mr. Wilson contrasted the twoplans by saying, “ The 
executive is to be removable on impeachment and conviction in one 
plan; in the other to be removable at the instance of a majority of 
the executives of the States.” On the 18th of June Mr. Hamilton 
discussed at length the various propositions then in committee, and 
presented a plan of his own, which provided in the fourth section 
“that the supreme authority of the United States should be vested 
in a governor, to be elected to serve during good behavior,” and the 
ninth clause, of which provided that— 

The governor, Senators, and all officers of the United States to be liable to im- 
peachment for mal and corrupt conduct, and upon conviction to be removed from 
office and disqualified-for holding any place of trust or profit; all impeachments to 
be tried by a court to consist of the chief or judge of the superior court of law of 
each State, provided such judge shall hold his office during good behavior, and have 
a permanent salary. 

It will be seen that this ninth clause provides for the impeachment 
of all officers, and that they shall be removed from office on convic- 
tion, showing that he contemplated that they would be in office at 
the time of trial. 

On the 19th of June, after a lengthy discussion of Mr. Paterson's 
plan, Mr. Randolph’s propositions, as reported from the committee on 
the 13th of June, were reported back without alteration. On the 15th 
of July Mr. Madison proposed to modify the thirteenth resolution re- 
lating to the jurisdiction of the national judiciary, so as to read: 

That the jurisdiction shall extend to all cases arising under the national laws 
and to such other questions as may involve the national peace and harmony. 


This was agreed to; and it would seem that Mr. Madison intended 
to confer the authority to try impeachments upon some other body, 
as the thirteenth resolution, before modified, conferred upon the judi- 
ciary the power to try. On the same day the whole clause relating 
to the Executive was reconsidered, and a lengthy debate followed 
relating to the length of term of the Chief Executive; and on the 
19th, the same question being under consideration, Mr. Gouverneur 
Morris observed that he was for a short term, in order to avoid im- 
peachments, which would be otherwise necessary. And again, on the 
20th, the Executive clause still being under consideration, Mr. Pinck- 
ney and Mr. Gouverneur Morris moved to strike out the clause “to be 
removable on impeachment and conviction for malpractice or neglect 
of duty.” Mr. Pinckney here observed that the President ought not 
to be impeachable while in office, and in the discussion of the case 
before us great stress has been laid upon these words of Mr. Pinckney 
and similar words used by Colonel Mason in the same debate. But 4 
careful examination of this debate will show that Mr. Pinckney was 











0 to the impeachment of the Executive at any time, and I quote 
his language as found on page 1156 of the Madison Papers: 

Mr. Pinckney did not see the necessity of impeachments. He was sure they ought 
not to issue from the legislatare, who would in that case hold them as a red over 
the Executive, and by that means effectually destroy his independence. His re- 
visionary power in particular would be rendered altogether insignificant. 

And Mr. King, in the same debate, objected strongly to the im- 

eachment of the President at all, unless they should make the tenure 
of his office during good behavior. And it will be observed that the 
tenure of the office of the Chief Executive had not been fixed at the 
time @ this debate. and Mr. Randolph in this debate said that 
appropriate impeachment was a favorite principle with him. “The 
Executive will have great opportunities of abusing his power, par- 
ticularly in time of war,” &c. He snggested for consideration an 
idea, which had fallen from Colonel Hamilton, of composing the quo- 
rum out of the judges belonging to the States, and even requiring some 
preliminary inquest whether just ground of impeachment existed. 

I call particular attention to this latter language, as it probably 
was the origin of the suggestion that the House of Representatives 
should become the inquest here alluded to, because up to that time 
nobody had been provided to make the accusation. Gouverneur Mor- 
ris, who had originally joined Mr. Pinckney in moving to strike out 
this clause with reference to the President, after this debate said that 
his opinion had been changed by the arguments used in the discus- 
sion, and added, “ he was now sensible of the necessity of impeach- 
ments,” thus showing that the object he had in view in moving to 
strike out the clause was not to prevent the President from being im- 
peached while in office, but to prohibit his impeachment at all. He 
goes on tosay: 

The Executive ought therefore to be impeachable for treachery, yanaies his 
electors, and incapacity, where they are causes of impeachment. If the latter, he 
should be punished, not as a man, but as an officer, and punished only by degrada- 
tion from his office. 

And this whole debate shows that, so far from Mr. Pinckney or 
Gouverneur Morrisintimating that they were in favor of impeachment 
of the President after he was out of office, they both objected to his 
impeachment at any time, and wished to exclude him absolutely 
from the power of impeachment. Those who opposed impeachments 
were in favor of a short term for the President, and wished to make 
his power absolute and independent of either the legislative or judi- 
cial departments. After this debate a vote was taken and the clause 
retained in the Constitution. 

On the 24th of July the resolutions reported from the committee 
of the whole on the 13th of June as amended, were referred to a 
committee of detail, consisting of Mr. Rutledge, Mr. Randolph, Mr. 
Gorham, Mr. Ellsworth, and Mr. Wilson, and at the same time the 
original proposition of Mr. Pinckney and also the propositions of 
Mr. Paterson were referred to the committee. 

On the 6th of August Mr. Rutledge reported from the committee 
of detail reported a constitution, which provided : 

The House of Representatives shall have the sole power of impeachment. 
cle 4, section 6 

The President shall be removable on impeachment by the House of Representa- 
tives, and conviction by the Supreme Court of treason, bribery, and corruption. 
(Article 10, section 2.) 

The jurisdiction of the Supreme Court shall extend to the trial of impeachments 
of officers of the United States. (Article 11, section 3.) 

Judgment in cases of impeachment shall not extend farther than to removal from 
office and disqualification to hold and enjoy any office of honor, trust, or profit un- 
der the United States: but the party convicted shall nevertheless be liable and 


subject to indictment, trial, jadgment and punishment, according tolaw. (Article 
11, section —.) 


(Artir 


It will be seen that this report is the first intimation as to where 
should be lodged the power to accuse in casesof impeachment. Be- 
fore this report all propositions had been considered inthe form of 
resolutions, but now the House of Representatives for the first time 
was given the sole power to make the accusation. Here all trials were 
to be had before the Supreme Court of the United States, and were 
limited to officers of the United States. The President could be re- 
movable only on conviction of treason, bribery, or corruption. The 
offenses of other officers of the United States were not described. 

On the 20th of August Gouverneur Morris, seconded by Mr. Pinck- 
ney, submitted several propositions, which were referred to the com- 
mittee of detail. The substance of these propositions was that 
there should be a council of state, composed of the Chief Justice of 
the Supreme Court and six Secretaries, and at the end it was pro- 
vided that each of the officers above mentioned should be liable to 
impeachment and removal from office for neglect of duty, malver- 
sation, or corruption. Mr. Gerry moved that the committee be in- 
structed to report proper qualifications for President and the mode 
of trying the supreme judges in cases of impeachment. 

On the 22d of Angust the committee of detail made further report 
with reference to several clauses, and provided that at the end of the 
second section of the eleventh article should be added, “the judges 
of the Supreme Court shall be triable by the Senate on impeachment 
by the House of Representatives;” thus leaving the impeachments of 
all other officers, including the President, to be tried before the judges 
of the Supreme Court. On the 25th of August, in considering the 
pardon clause, the President’s power to pardon in cases of impeach- 
ment was excepted. This was agreed to nem. con. 

On the 27th of August, Gouverneur Morris moved to postpone the 
clause relating to removal of the President on impeachment because 
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he thought the Supreme Court was an improper tribunal to try him. 
On the 3lst of August all the postponed clauses, and such parts of 
reports as had not been acted on, were referred to a committee of 
one from each State. On the 4th of September this committee re- 
ported recommending the insertion of the words: 


The Senate of the United States shall have power to try all impeachments, but 


no person shall be convicted ¥ ithout the concurrence of two-thirds of all the mem 
bers present. 


The same committee reported the latter part of section 2, article 10, 
which read as follows : 


_ He shall be removed from his office on impeachmént by the House of Representa 
tives, and conviction by the Senate for treason or bribery, and in case of his re- 
moval as aforesaid, death, absence, resignation, or inability to discharge the powers 
or duties of his office, the Vice-President shall exercise those powers and duties 
until another President be chosen or until the inability of the President be re 
moved. 

Here it was proposed to provide for the removal of the President 
on impeachment by the House and conviction by the Senate. Would 
it be claimed by any one that under this clause, which is substan- 
tially the clause in the Constitution now, the President could be tried 
after he had vacated his office by resignation or after his term of office 
had expired ? 

Mr. Wilson afterward in debating this clause and other clauses con- 
nected with it relating to the Executive said “ he was obliged to con- 
sider the whole plan as having a dangerous tendency to aristocracy, 
and as throwing a dangerous power into the hands of the Senate. 
They will have, in fact, the appointment of the President, and through 
his dependence on them, the virtual appointment of officers, and 
among others, the appointment of officers to the judiciary depart- 
ment. They are to make treaties and they are to try all impeach- 
ments. In allowing them thus to make executive and judiciary ap- 
pointments, be the court of impeachment, and to make treaties which 
are to De laws of the land, the legislative, executive, and judiciary 
powers are all blended in one branch of the Government.” 

This committee further reported the clause postponed on the 27th 
of August, making the President removable from office on impeach- 
ment for and conviction of treason and bribery, thus omitting the 
word “corruption.” As this clause had been postponed on motion of 
| Gouverneur Morris because he thought the Supreme Court an improper 
tribunal to try the President, it gave rise to considerable discussion 
as to which was the fitter tribunal to try, the Senate or the Supreme 
Court, and the committee having struck out the word “ corruption,” 
there was a debate as to Whether the President should be removed 
for any other misconduct than treason or bribery. 

On the 8th of September the clause referring to the Senate the trial 
of impeachments against the President for treason and bribery was 
taken up. Colonel Mason said: 

Why is the provision restrained to treason and bribery only? Treason as de- 
fined in the Constitation will not reach many great and dangerous offenses. Hast- 
ings is not guilty of treason. Attempts to subvert the Constitution may not be 
treason as above described. As billsof attainder, which have saved the British 


constitution, are forbidden, it is the more necessary to extend the power of im 
peachments 


If he had for a moment supposed that the power was already con- 
ferred by the first article, why should he have used these words? He 
then moved to add after “bribery” the words “or maladministra- 
tion.” Mr. Madison said: 





So vague a term would be equivalent to a tenure during the pleasure of the Sen- 
ate. 

Gouverneur Morris said : 

It will not be put in force and can do no harm. 
will prevent maladministration. 

Colonel Mason then withdrew “maladministration” and substituted 
“other high crimes and misdemeanors against the state;” which 
amendment was agreed to. Mr. Madison then objected to the trial of 
the President by the Senate, and a considerable debate followed as to 
whether a President should be tried by the Senate or by the Supreme 
Court; but on motion to strike out the words “ the Senate,” made by 
Mr. Madison, these words were retained—9 in the affirmative, and 2 
in the negative. Then Colonel Mason’s amendment, wherein the word 
“state” was used, was struck out, and the words “ United States” 
unanimously inserted, in order to remove ambiguity. The whole 
clause then relating to the President, as amended, was agreed to. 

It will thus be seen that up to this point they were fixing in this 
clause who should try the President, and for what offenses he should 
be tried, and also providing that he should be removed from office on 
conviction. When the clause reached this point, it was voted with- 
out debate, and apparently without division, to add to the clause mak 
ing the President the subject of removal the further words, “the 
Vice-President, and other civil officers of the United States shall be 
removed from office on impeachment and conviction as aforesaid,” 
thus showing that the offenses for which the President could be tried 
were applied to all civil officers, and also applying to all civil otlicers 
the provision already applied to the President, namely, “shall be r 
moved from office on impeachment and conviction,” thus drawing to 
gether in a single clause the provisions relating to the offenses for 
which persons could be tried, and what persons could be tried. The 
clause relating to judgment still remained at this stage in the article 
relating to the judiciary, and at this time the w hole Constitution was 
referred to a select committee on style and arrangement. The pur- 
pose of this committee was to bring the several provisions agreed to 
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under their proper heads, so that when this committee on style re- 


ported the Constitution as it now stands all the provisions relating | 
to jurisdiction of persons and offenses were drawn into the fourth sec- 
tion of article 2, and that relating to judgment, except so much of the | 


judgment as provided for absolute removal, was drawn into the last 
clause of section 
from the eleventh article, where it stood among judicial powers, to 
the first article, and transferred without change or amendment, so 
that this clanse was brought back in its final arrangement to stand 
in the Constitution before the article relating to the Executive, in- 
stead of standing after that article among the powers granted to the 
judiciary; and in construing these several provisions we must con- 
strae them together as a whole frame-work relating to impeachments, 
and give no prominence to the fact that any one clause stands before 
the other and should have a construction because of its relative posi- 
tion in the Constitution. 

It will be observed that at every stage of the proceedings it was in 
contemplation to invoke impeachment only for the purpose of try- 
ing national officers, and this clause relating to the President became 
separated from that relating to other national officers because there 
was a doubt in the minds of many in the convention whether the 
President should be impeached at all, and up to the time of the ap- 
pointment of the committee of detail, on the 6th of August, the tenure 
of the presidential office had not been fixed, and this committee of 
detail reported that he should hold his office for seven years, and that 
he should not be elected a second time, and this subject relating to 
the tenure of the Executive was not concluded until near the close 
of the convention. It will be remembered that at this stage of the 
proceedings the judgment in cases of impeachment was provided for 
by section 5, article 11, the article relating to judicial powers; and 
there also stood at this time in article 11 the provision extending to 
the judiciary the trial of impeachments of officers of the United States, 
so that it became necessary to modify this eleventh article. Other- 
wise there would be a provision for the impeachment of the Presi- 
dent, Vice-President, and civil officers only, and the provision still 
left in the eleventh article for the impeachment of officers of the 
United States not civil, making these two provisions apparently re- 
pugnant. Therefore the committee on style must have removed the 
judgment clause from section 5, article 11, to section 3, article 1, the 
power of trying having been transferred from the Supreme Court to 
the Senate. 

Now, the history of this clause as to persons shows that from the 
beginning it was intended to make full provision in appropriate 
phrase for all that could be done under the proceeding of impeach- 
ment; and so of offenses, because the same clause constituting what 
persons should be impeached contains the clause prescribing the of- 
fenses. If, as is claimed, the last clause of the second section of the 
first article had already provided a full remedy, why were these sev- 
eral amendments proposed to the clause relating to the President, and 
why were they inserted in that connection? Surely, as to all other 
officers, the words “ treason, bribery, and other high crimes and mis- 
demeanors”’ were already implied, as they were impeachable offenses 
in England and were wholly unnecessary here. If they were words 
of limitation and originally intended to apply to the President alone, 
then by their insertion here they were finally so applied to all civil 
officers, because in this section the President and all civil officers are 
placed upon an equal footing. 

This summary of the various motions, amendments, shifting of 
clauses, adding of provisions, transposing of provisions, and the de- 
bates thereon shows that it was the intention of the framers of the 
Constitution to gather into this fourth section of the second article 
all of the persons liable to trial and the offenses for which impeach- 
ment could be tried. They did not alter or change the substantive 
clause relating to judgment, except to make it clear that removal 
from office should be the least punishment, and that in the discretion 
of the Senate the further judgment of disqualification might be in- 
flicted. From this it is clear that the last clause of section 2, article 
1, was only jurisdictional so far as to describe the body that should 
have the sole power to inangurate proceedings, and the sixth clause 
of section 3, article 1, is only jurisdictional so far as to prescribe the 
tribunal that should try impeachments, and that the fourth section 
of article 2 was meant to be the jurisdictional section as to persons, 
as to offenses, as to time of judgments, and as to the minimum pun- 
ishment that could be inflicted ; and, if removal from office must be 
a part of the judgment, it follows that the person upon whom the 
judgment is to operate shall be in the possession of an office at the 
time of the proceedings are instituted, and it follows, of course, that 
this provision relating to judgment aids us in the interpretation of 
the term “ President, Vice-President and all other civil officers,” show- 
ing that they meant the jurisdiction to be confined to such officers, 
and not to extend to persons out of office, who may at some time in 
their lives have held civil office, because under the construction sought 
to be given to the words “civil officers” it matters not whether a 
person liable to impeachment has vacated his office a day before im- 
peachment or forty years before, if he still be living. 

The whole tenor of the debate upon all these provisions confirms 
the view I maintain; and there seems to have been good reason for 
this limitation. They had invoked this jurisdiction for the safety of 
the state, and not to inflict a punishment. They only intended it for 
great criminals, who should commit specified crimes, and persist in 





| been pronounced. 
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holding office notwithstanding their offenses. Therefore they pro- 
vided that removal must follow for the protection of the state. They 
had agreed at an early day in their deliberations that such offenders 
should be turned over to the courts for punishment, and provided that 


| persons impeached should nevertheless be liable and subject to in- 
3, article 1, or rather that clause was transferred | 


dictment, trial, judgment, and punishment according to law. This 
careful provision shows that they had full faith and confidence in the 
Federal courts to be thereafter created, and the people from the body 
of whom juries were to be made up. It will not do to say that if 
Belknap is guilty as charged, he will escape punishment if weglo not 
inflict upon him by our judgment the disqualification clause’ Con- 


gress has carefully provided a statute for the class of crimes which 
it is alleged Belknap has committed, and has also provided a severe 
judgment which shall be pronounced against him if he be guilty, 
which judgment must embrace the only possible judgment we can 
(See sections 5500, 5501, and 


pronounce and much more in addition 
5502, Revised Statutes.) 

But it is said that according to this view he can by his resignation 
escape the one penalty we are authorized to impose—disqualification. 
Not so, because the statutes above referred to compel the rendition of 
this judgment. 

But it may be said that under the statutes the President can par- 
don. Admitting this to be true, he must still be elected to office by 
the people, or be appointed by the President and confirmed by the 
Senate. Itcan hardly be supposed that a President and Senate would 
unite in restoring to office a man against whom such a judgment has 
Besides, our judgment of disqualification does not 
prevent the accused, as was shown by the Senator from Kansas, [ Mr. 
INGALLS, ] from holding the most important offices of honor or trust. 
The Senatorfrom Kansas said truly that he could still be elected govy- 
ernor of the State of Iowa; he could still be elected a Senator of the 
United States and hold his office, because in the Blount case it was 
decided that a Senator is not an officer within the meaning of the 
Constitution of the United States. 

I think I have shown, from the debates in the convention, the real 
intent and purpose of the framers of our Constitution, and that that 
purpose thus shown is in accord with the construction I give to the 
letter of the instrument, construing it as a whole. 

But we are not left alone to the debates in the convention at the 
time for the true interpretation of their purpose. This purpose can 
also be gathered from the action of the various States, contempo- 
raneous with the meeting of the convention and the adoption of the 
Constitution finally by the several States. 


HISTORY OF THE CONSTITUTIONAL PROVISIONS IN THE SEVERAL STATES AT 


TIME OF THE ADOPTION OF THE FEDERAL CONSTITUTION. 

This brings us to the consideration of the several provisions relat- 
ing to impeachment in the different State constitutions at the time 
the Federal Constitution was under consideration by the convention 
aud before its final adoption by the several States. And here it must 
be borne in mind that the Articles of Confederation contained no pro- 
vision whatever relating to impeachment, and it must also be re- 
membered that in the Teenesien that preceded the meeting of the 
convention at Philadelphia the failure to provide for impeachment 
in the Articles of Confederation did not constitute a reason for a new 
frame-work of government or for a revision of those articles. The 
chief objects sought to be secure’ by the convention were to provide 
more fully for the national defense and for the promotion of commerce. 

Very soon after the Declaration of Independence, in 1776, which 
was in fact a formal separation of the colonies from the mother- 
country, the several colonies, then denominated States, began the 
work of framing for themselves constitutions or organic laws. I have 
examined with care the several provisions relating to impeachment 
as found in the constitutions of these new States, Ted thereto by the 
extraordinary pretense that it was the intention of our fathers to im- 
port bodily into the Constitutior of the United States the parliament- 
ary law of impeachment, vague and indefinite as it was, to adopt 
it without limit and without restraint except as to judgment. It 
would be natural to suppose that, if the States in the aggregate had 
such purpose in view, the several States in their local constitutions, or 
at least many of them, would also have resorted to the parliamentary 
law forthe remedy of impeachment. But on examination of these 
several constitutions it will be seen that in no one of them was 
this power left vague and indefinite. On the contrary, it was specif- 
ically defined in all the State constitutions as to the body that could 
inaugurate the proceeding, as to the body or tribunal that could try, 
as to the persons who could be impeached, and as to the offenses for 
which impeachment would lie. And a further examination will show 
that the framers of our Federal Constitution practically adopted the 
remedy of impeachment as it stood at the time in the States of New 
York, Massachusetts, and New Hampshire. The New York provis- 
ions are as follows: 


rus 


That the power of impeaching all officers of the State for mal or corrupt conduct 
in their respective offices be vested in the representatives of the people in assem- 
bly, but that it shall always be necessary that the two-thirds part of the members 
present shall consent to and agree in such impeachment; * * that a court 
shall be instituted for the trial of im hments and the correction of errors under 
the regulations which shall be established by the Legislature and to consist of the 
president of the senate for the time being, and the senators, chancellor, and judges 
of the supreme court, or the major part of them. * * * No judgment of the 
said court shall be valid unlessit be assented to by two-thirds part of the members 
then present; nor shall it extend further than to removal from office and disquali 











fication to hold and enjoy any place of honor, trust, or profit under this State ; but 
the party so convicted shall be nevertheless liable and subject to indictment, trial, 
judgment, and punishment, according to the laws of the land. 

This constitution was adopted April 20, 1777. The constitution 
of Massachusetts, adopted March 2, 1780, provided that— 

The house of representatives shall be the grand inquest of this Commonwealth, 
and all impeachments made by them shall be heard and tried by the senate. * * * 
The senate shall be the court with full authority to hear and determine all im- 
peachments made by the house of representatives against any officer or officers of 
the Commonwealth for misconduct or maladministration in their offices. * * * 
Their judgment, however, shall not extend further than to removal from office and 
disqualification to hold or enjoy any place of honor, trnst, or profit under this Com- 
monwealth ; but the party so convicted shall be nevertheless liable to indictment, 
trial, judgment, and punishment according to the laws of the land. 


The State of New Hampshire in 1784 adopted the exact words of 
the provisions of the Massachusetts constitution. 

Pennsylvania adopted a constitution or frame of government on the 
15th of July, 1776, and provided for impeachment as follows : 

Every officer of state, whether judicial or executive, shall be liable to be im- 
peached by the General Assembly, either When in office or after his resignation or 
removal, for maladministration. All impeachments shall be before the president, 
or pice-vresident and council, who shall sit as judges to hear and determine on 
impeachments, taking, for their assistance and advice only, the justices of the su- 
preme court. 

The board of censors was also authorized to impeach any State 
officer. Delaware adopted a constitution in 1776, with provisions re- 
lating to impeachment, as follows: 

The President, when he is out of office and within eighteen months after, and all 
others offending against the State, either by maladministration, corruption, or 
other means by which the safety of the Commonwealth may be endangered, within 
eighteen months after the offense committed shall be impeachable by the house of 
assembly before the legislative council. If found guilty, he or they shall be either 
forever disabled to hold any office under the government, or removed from office 
pro tempore, or subjected to such pains and penalties as the law shall direct. 

The State of Virginia adopted a constitution on the 5th day of July, 
1776, and provided for impeachment as follows: 

The governor when he is out of office, and others offending against the State, 
either by maladministration, corruption, or other means by which the safety of the 
State may be endangered, shall be impeachable by the house of delegates in the 
veneral court according to the laws of the land. If found guilty he or they shall 
fe either forever disabled to hold any office under government or be removed from 
such office pro tempore, or subjected to such pains or penalties as the law shall 
direct. 

The State of North Carolina adopted a constitution December 18, 
1776, and provided that — 

The governor and other officers offending against the State by violating any part 
of this constitution, by maladministration or corruption, may be pe on im- 
peachment of the General Assembly or presentment of the grand jury in thecourt 
of supreme jurisdiction in this State. 

Georgia adopted a constitution in 1777 making no provision for 
impeachment, but in 1789 revised her constitution and provided that— 

The house of delegates shall have the sole power to impeach all persons who 
have been or may be in office, and the senate shall have the sole power to try. 

There was no limitation as to judgment. In 1798 Georgia again 
revised her constitution and limited the punishment, as limited in 
the constitutions of New York and Massachusetts, and as in the Fed- 
eral Constitution ; and then in section 8 provided that— 

All persons convicted on impeachment are hereby released, and persons lying 
under such convictions are restored to citizenship. 

I have selected from the various State constitutions these provis- 
ions, to show that although the States had generally adopted the com- 
mon law in their several courts of judicature, in no instance did they 
rely upon parliamentary law with reference to impeachments, but 
placed in their several constitutions specific provisions relating 
thereto, the intent and purpose of which provisions were to limit and 
restrain the power of impeachment as practiced in Parliament with 
reference to the persons to be impeached, and the offenses impeach- 
able, and the judgment to be inflicted. 

_ Lalso call attention to these constitutions for the purpose of show- 
ing that at the time the Federal Constitution was under considera- 
tion the constitutions of the States of New York, Massachusetts, and 
New Hampshire provided only for the impeachment of State officers, 
while the constitutions of the States of Delaware, Virginia, and Penn- 
sylvania provided for the impeachment of officers whether in or out 
of office, except the State of Delaware, which provided that the presi- 
dent should not be impeached in office ; and Virginia, that the gov- 
ernor should not be impeached when in office. In these latter two 
States all other officers were impeached in or out of office ; and in 
these two States also impeachments were not confined to officers, but 
extended to all persons offending against the State. 

_ [call attention to these provisions also to show that the impeach- 
ing power in several of the States was divided, as in Pennsylvania, it 
was given to the board of censors and the Legislative Assembly ; as 
in North Carolina, to the General Assembly and any grand jury of 
any court of supreme jurisdiction. 

It will farther be observed that in the different States different 
tribunals were resorted to to try impeachments, so that the framers 


of the Constitution, finding in the several States these diverse and | 


conflicting provisions relating to impeachments, must have intended 
to provide clearly for all the various steps in the proceeding, and also 
the persons subject to this power, as also the offenses and the time 
when the y could be applied. And I think it can hardly be 
supposed that having present before them the fact that no one of the 
States had adopted the parliamentary law of impeachments, but that 
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in all of them specific provisions were made, they would resort in the 
aggregate to Great Britain for the measure or boundary of jurisdic 
tion in such cases. It would be strange indeed if, in framing a con 
stitution granting “ special and enumerated powers,” they should re- 
sort without debate, without dissent, and without restraint for juris- 
diction to the musty records of Parliament, running over a period of 
nearly five hundred years, from the Edwardsto the Georges, marking, 
as it did both the glory and shame of England. If they had so in- 
tended, they utterly failed to carry out the general purpose for which 
they met at Philadelphia. 

I find, therefore, from the letter of the Constitution, from the de- 
bates in the convention, and from the current history of the time 
that there was no intention to resort to the common law or parlia- 
mentary law of England to ascertain the proper jurisdiction in cases 
of impeachment. 

But passing from this review of the period contemporaneous with 
the adoption of the Constitution, let us examine briefly what has 
been said of these various clauses by the commentators and publi- 
cists who have undertaken to construe them. So far as I have been 
able to examine, the construction now placed upon the Constitution 
is entirely new with the single exception of the claim put forth by 
the managers on the part of the House, on the trial of the case of 
William Blount in 1798, and I wish to call attention to what was then 
said by the managers. It will be remembered that William Blount, 
being a Senator from the State of Tennessee, had during his senato- 
rial term engaged in criminal correspondence with persons in the 
interest of Great Britain, with a view to incite the Creeks and Cher- 
okees to take up arms against Spain, with whom the United States 
had a treaty of friendship. This correspondence was discovered 
and sent to the House of Representatives by John Adams, then Pres- 
ident. Blount was also charged with an attempt to seduce a United 
States Indian interpreter from his duty and to alienate the affections 
and confidence of the Indians from the public officers residing among 
them. 

On the 7th day of July, 1797, Blount was impeached at the bar of 
the Senate for high crimes and misdemeanors. On the day following 
he was expelled from the Senate, making no defense whatever against 
the charges presented, so that when he was impeached at the bar of 
the Senate he was a Senator of the United States. Afterward he 
employed able counsel, Mr. Ingersoll and Mr. Dallas, and the case 
came up for consideration in 1798. His counsel set up in his defense 
that a Senator was not a civil officer of the United States within the 
meaning of the fourth section of the second article, and therefore 
was not liable to impeachment. 

Mr. Bayard, who opened the case on the part of the managers, in 
answer to this endeavored to maintain that all persons without the 
supposed limitation are liable to impeachment and claimed that 
none of the positive provisions of the Constitution declared in what 
cases an impeachment should be sustained or to what persons it 
should be confined, and said : 

Therefore I shall insist that the impeachment remains as at common law, with 
variance only as to positive provisions in the Constitution. 


He proceeded to show that the question is, What persons, for what 





offenses, are liable to be impeached at common law? and added that 
he “is confident that the learning and liberality of the counsel will 
save him the trouble of argument or citation of authorities to estab- 
lish the position that the question of impeachability is a question of 
discretion only with the Commons and Lords, and that all the king’s 
subjects are liable to be impeached by the Commons and tried by the 
Lords upon charges of high crimes and misdemeanors, and that this 
jurisdiction goes to the extent of the articles exhibited against 
Blount.” Although the managers argued at some length that a Sen- 
ator of the United States is a civil officer, yet they laid chief stress 
upon the argument that the jurisdiction in cases of impeachment 
was limited only by the common law, and that therefore it was not 
necessary to establish that William Blount was a civil officer. 

Mr. Dallas and Mr. Ingersoll, counsel for Mr. Blount, argued at 
length to establish that— 

Only civil officers of the United States are impeachable, and that offenses for 
which an impeachment lies must be committed in the execution of a public office. 

After the arguments of the managers and counsel, the following res- 
olutions were proposed: 

That William Blount was a civil officer of the United States within the meaning 
of the Constitution of the United States, and therefore liable to be impeached by 
the House of Representatives; that as the articles of impeachment charge him 
with high crimes and misdemeanors, supposed to have been committed while he 
was Senator of the United States, his plea ought to be overruled. 

These resolutions were debated on the 7th, 8th, and 9th of January, 
| 1798, and on the 10th a vote was reached, and they were rejected— 

yeas 11, nays 14; and on the following day on motion it was deter- 
mined— 

That the court is of opinion that the matter alleged in the plea of defendant is 
| sufficient in law to show that this court ought not to hold jurisdiction of the said 
| impeachment, and the said impeachment is dismissed. 

Upon this the vote was reversed, 14 voting for this resolution and 

| 11 voting against it. 

The plea is as follows: 

| That proceedings by impeachment are provided and permitted by the Constitu- 

| tion of the United States only on charges of bribery, treason, and other high crimes 
and misdemeanors alleged to have been committed by the President, Vice-Presi- 
dent, and other civil officers of the United States in the execution of their offices 
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held under the United States, as appears by the fourth section of the second ar 
ticle and by the seventh clause of the third section of the first article, and other 
articles and clauses contained in the Constitution of the United States 

That, although true it is that he, the said William Blount, was a Senator of the 
United States from the State of Tennessee at the several periods in the said ar 
ticles of impeachment referred to, yet that he, the said William, is not now a Ser 
ator and is not, nor was at the several ' riods so as aforesaid referred to, an officer 
of the United States; norishe, the saic liam, in and by the said articles charged 
with having committed any crime or misdemeanor in the execution of any civil 
office held under the United States or with any malconduct in civil office, or abuse 
of any public trust in the execation thereof 

It will thus be seen that it was maintained on the part of the coun- 
sel for Blount that it was necessary that the party impeached should 
be a civil officer of the United States under the fourth section of the 
second article, and it was maintained on the part of the managers 
that the jurisdiction to impeach embraced every case and every per 
son known tothe parliamentary law of England. Therefore it seems 
clear to me that the Senate decided in the Blount case that only civil 
officers could be impeached, and, so deciding, they must have held 
that the jurisdiction of persons and offenses was described in the 
fourth section of the second article, and that impeachments were 
limited to the cases therein defined. So that, to my mind, the Blount 
case has practically settled the question in this case. 

Judge Story, in commenting upon what are impeachable offenses, 
Bays: 








It seems, then, to be the settled doctrine of the high court of impeachment that, 
though the common law cannot be the foundation of a jurisdiction not given by the 
Constitution or law, that jurisdiction when given attaches and is to be exercised 
necording to the rules of the common law 


Thus showing that in his opinion the common law could not be re- 
sorted to for jurisdiction. It is claimed by those who favor jurisdic- 
tion in common law measures the jurisdiction. 
Judge Story, in commenting upon the fourth section of the second 
article, after quoting the section, says: 


this case that the 


From this clause it appears that the remedy by impeachment is strictly confined 
to civil officers of the 4 nited States, including the President and Vice-President. 
In this respect it differs materially from the law and practice of Great Britain. In 
that kingdom all the king's subjects, whether peers or commoners, are impeacha 
ble in Parliament, though it is asserted that commoners cannot now be impeached 


for capital offenses, but for misdemeanors only There seems a peculiar 
propriety, ina republican government at least, in confining the impeachment power 
to persons holding oftic In such government all the citizens are equal, and ought 
to om the same security of a trial by jury for all crimes and offenses laid to their 


charge when not holding any official character To subject th 
would not only be extremely oppressive and expensive 
lives and liberties by exposing 


1 to impeachment 
but would endanger their 
them against their wills to persecution for their 
conduct in exercising their political rights and privileges. Dear as the trial by 
ury justly is in civil cases. its value as a protection against the resentment and 
violence of rulers and factions in criminal prosecutions makes it inestimable Itis 
there, and there only, that a citizen in the sympathy and impartiality, the intelli 
genee and incorruptible integrity of his fellowes impaneled to try the accusation, 
may indulge a well-founded contidence to sustain and cheer him. * * * Indeed 
the moment it was decided that judgment upor impeachments should be limited to 
removal and disqualifications from oflice, it follows as a natural result that it ought 
not to reach any but cers of the United States. It seems to h: been the origi- 
nal object of the friends of the national Government to confine it to these limits, for 
in the original resolutions proposed to the convention and in all the subsequent 









proceedings the power was expressly limited to national officers. (Story on the 
Constitution, volume 1, § 790.) 
fhis learned commentator upon the Constitution seems also to 


have considered care fully whether ore out of office could be impeached 
for crimes alleged to have been committed in office, and expresses 
his view upon this point as follows: 

As it is declared in one clause of the Constitutiou that judgment in cases of im- 
peachment shall not extend farther than to removal from oflice and a disqualifica- 
t to held any office of honor, trust, or profit ander the United States, and in 
another clanse that the President, Vice-President, and all civil officers of the United 








States shall le moved from office on impeachment for, and conviction of, treason, 
briber or other high crimes or misdemeanors, it would seem to follow that the 
Senate, on the conviction, were bound in all cases to enter a judgment of removal 
fre oflice, though it has a discretion as to inflicting the punishment of disqualifi- | 





catior If then there must be the ju 


nent of removal from oflice it wo ld seem 
to follow that the Constitution conten 


ylated that the party was still in office at the 
time of impeachment If he was not, his offense was still liable to be tried and 
punished in the ordinary tribunals of justice, and it might be argued with some 
force that it would be a vain exercise of authority to try a delinquent for an im- 
peachable offense when the most magettnnt object for which the remedy was given 
was no longer necessary or attainable. And although a judgment of disqualifica- 
tion might still be pronounced, the language of the Constitution may create some 
doubt whether it can be pocnemn ed without being coupled with a removal from 
ottice. There is also much force in the remark that an impeachment is a proceed 
ing purely of a political nature. It is not so much designed to punish the offender 
as to secure the State against gross official misdemeanors. It touches neither his 
person nor his property, but simply divests him of his political capacity. (See 
Story on the Constitution, § 803.) 

It will thus be seen that Mr. Justice Story, in his exhaustive chap- 
ter on the subject of impeachment, after an examination of all the 
authorities upon the subject and after an examination of the letter 
of the Constitution and the debates in the convention, arrives at the 
conclusion that section 4, article 2, does describe the offenses and the 
persons liable to impeachment, and that it was his opinion that the 
remedy was intended to apply only to civil officers of the United 
States; and that, inasmuch as judgment of removal was necessary in 
all cases, only persons in office could be impeached. For myself I 
prefer to rely upon this high authority rather than to give a strained 
and enlarged construction to the Constitution, especially so when I 
lind that Chancellor Kent and Mr. Rawle both resort to the fourth 
section of the second article for jurisdiction in cases of impeachment 
as to persons and offenses. Curtis, in his History of the Constitution, 


| 
| 
| 
| 
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volame 2, pages 261 and 262, in commenting upon the impeaching | 


power, declares that the object of impeachment was to remove the 
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President, the judges, and all other civil officers of the United States 
from office on impeachment. All these authorities seem to concur 
the view that the object of impeachment was not to provide a pun- 
ishment, but only to secure removal from office and protect the state 
from the machinations of great offenders who might be guilty of high 
crimes in office. 

I agree with my colleague [Mr. WRIGHT] that we cannot consider 
the motives which actuated the accused in presenting his resignation, 
I further agree with him that the time of the resignation is not ma- 
terial, provided that it was made before the impeachment proceedings 
began. 

Should jurisdiction be taken in this case, the principle established 
subjects to the impeaching power all persons who are now living wh 
may at any time heretofore have held civil office or place of public 
trust under the United States; and, under the arguments of those 
who claim jurisdiction, it will also subject to the impeaching power 
all the military and national officers of the United States now living 
or who may come hereafter. Igdoes not seem to me that it could 
have been the intention of the framers of the Constitution to thus 
enlarge the power. 

It has been said that limiting the impeaching power to the removal 
of dangerous persons from office is to practically destroy the remedy, 
as all of those who ought to be impeached will resign and escape im 
peachment, while only those who in the end will perhaps not be con- 
victed will continue in office so as to place them within the power of 
the House and Senate. This does not follow, because if it be tru: 
that the object of impeachment, or its principal object, was removal 
from office, then by resignation or expiration of the term of service 
the remedy intended is reached. At best, impeachment is a cumbrous 
remedy. In the case at bar we have exhausted three months of the 
most valuable time of Congress on preliminary questions. The trial 
of Hastings lasted ten years in Great Britain, and they have had but 
one case of impeachment since and no case within seventy years. 
Since the formation of our Government we have had but six cases in 
all and only two convictions. In my own State, Lowa, our constitu- 
tion has provided for impeachment for thirty years, and not a single 
case has occurred, and we all know how difficult it is to find prece- 
dents in the various States with reference to this remedy, showing 
that in the States and under the Federal Government offenses are 
punished under the regular and certain processes of the law in the 
Federal and State courts, and that the trial of causes by « political 
body is not a favorite method of punishing offenders in this country 

Therefore I conclude that it is unnecessary, for the purpose of con- 
serving the public interests, to give a strained construction to the 
Constitution for the purpose of invoking this power when all sub- 
stantial remedies are reached by giving it the limited construction 
originally intended by those who framed it. 

1 have attempted to give a reasonable construction to the letter of 
the Constitution as derived from the words used in the instrument, 
construing the several provisions together. I have examined in de- 
tail the progress of the several provisions through the convention, 
and the debates thereon. I have shown from the contemporaneous 
history of the several States that specific provisions for impeachment 
were made in all of them, and that in none of them did the common 
or parliamentary law prevail as to jurisdiction of persons or offenses. 
I have endeavored to show that the construction I give to the Con- 
stitution has been uniformly acquiesced in for nearly a hundred years 
without being in any way challenged except in the single case of the 
argument of the managers in the prosecution of Blount. I have also 
endeavored to show that the construction I give to the Constitution 
provides the substantial remedy originally intended, and I therefore 
conclude that upon principle, upon the leiter of the instrument, and 
from all the precedents cited, the Senate has not jurisdiction to try 
the case now at bar, and that the proceedings should be dismissed. 


Opinion of Mr. McMillan, 
Delivered May 25, 1876. 


Mr. McMILLAN. It is quite manifest from various provisions of 
the Constitution that it was the intention of the framers of that in- 
strument to vest in the General Government a power of impeachment. 

It is claimed in the case at bar that the fifth paragraph of section 
2, article 1, of the Constitution is the only provision thereof which 
affects the jurisdiction of the persons impeachable and the subject- 
matter of impeachment, and that it vests in the House of Representa- 
tives all the power of impeachment at common law, and that we are 
to refer to the common law to ascertain the nature and extent of that 
jurisdiction. It is further claimed by the Senator from Vermont [ Mr. 
EDMUNDS] and the Senator from Ohio [Mr. SHERMAN] that, conceding 
jurisdiction to be conferred only by the fourth section of article 2, per- 
sons once officers are impeaciable after they are out of office for 
offenses embraced in this section committed while in office. 

The fifth paragraph of section 2 of article 1 of the Constitution 1» 
as follows: 


The House of Representatives * 


* * shall have the sole power of impeach- 
ment. 


Does this vest in the House of Representatives all the power of 
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impeachment at common law? If so, it must be because the opera- 


tive word “ impeachment,” ex vi termini, imports the jurisdiction of 
the persons impeachable and the subject-matter of impeachment. 
The word impeachment is used in the fourth section of article 2 of 
the same instrument, and as there used cannot embrace the jurisdic- 
tion of the persons, for the persons subject to the jurisdiction are ex- 
pressly designated. It cannot embrace the subject-matter of impeach- 
ment, for the offenses are therein enumerated. It clearly, in that 


connection, refers to the remedy and embraces only the accusation | 


and prosecution in the proceeding. The same meaning may be given 
to the word as used in the fifth paragraph of section 2, article 1, and 
still leave that provision fully operative. The word does not, there- 
fore, per 8e, import jurisdiction of the persons impeached or the sub- 
ject-matter of impeachment. The meaning of the clause is, there- 
fore, open to construction. — 

May it reasonably be limited to embrace only the accusation and 
pre secution of the remedy ? d 

The framers of the Constitution were familiar with the fact that 
in Great Britain the power of impeachment was not confined to the 
House of Commons, but extended alike to the king and the citizen. 
They knew also that, in some of the constitutions of the States about 
to be formed into a Federal Government under the Constitution they 
were framing, both houses of the Legislature joined in the accusa- 
tion and the trial in cases of impeachment. They were about to in- 
stitute an extraordinary remedy, the object of which was to protect 
the Government against corrupt officers who might be called to ad- 
minister its affairs, which would involve the most sacred rights they 
were about to secure to the citizens of the Republic. The House of 
Representatives, for the organization of which they were to provide, 
were to be the immediate representatives of the people. It was 
therefore fit that with that body, and it alone, should be deposited 
so grave a power. Jealous of the rights of the citizen, that justice 
might not be violated by the accuser becoming the judge, it was the 
great wisdom of our fathers which limited the power of the House 
of Representatives to that of accusation. (Story on the Constitu- 
tion, §§ 686-687, 741.) 

But although the clause under consideration does not necessarily 
import jurisdiction of the persons impeachable or the subject-matter 
of impeachment, but only the power of accusation and prosecution, 
was it the intent of the framers of the Constitution by this language 
to confer upon the House of Representatives all the power of im- 
peachment at common law possessed by the House of Commons of 
Great Britain at the adoption of the Constitution ? 

It is laid down by English commentators, and the doctrine is recog- 
nized by Judge Story in his Commentaries on the Constitution, that 
by the common law the power of the House of Commons to impeach 
embraced private individuals, and it is not disputed that the punish- 
ment upon impeachment and conviction was at the discretion, of the 
lords, extending to property, person, and life. If the exercise of this 
jurisdiction upon individuals was so shocking to the public sense as 
to prevent its exercise in more modern times, the omission to use it 
did not divest the power. The comparatively recent case in the En- 
glish courts in which a party demanded his right of trial by battle, 
which, although so long disused that it was known only in the his- 
tory of the law, was found to be a legal right, is familiar, at least to 
the profession. The non user of aright does not abrogate the law. 
If, therefore, this jurisdiction to impeach the individual existed at 


common law, the express grant of the common-law power claimed to | 


exist in the Constitution preserves it here in all iis vigor. It must 
at least be said that, if the construction claimed for this paragraph 
of the Constitution is correct, the exercise of a power the most dan- 
gerous and odious which could be invoked by the National Govern- 
ment is left to doubtful construction. 

But, however this may be, the power of impeachment at common 
law indisputably excluded the king and embraced all officers of every 
character and grade in the realm, and all persons holding or exercis- 
ing afranchise of the Crown, and extended to all crimes and abuses 
of the vested franchises affecting the public interests. If this be the jur- 
isdiction conferred by our Constitution, the power to impeach extends 
to all civil, military, and naval officers, and to all persons holding any 
franchise from the General Government. Embraced within the lat- 
ter class are all bank officials of national banks, all railroad officials 


of railroads under the laws of the United States, and officials of any | 


omepenianen which may be organized under the laws of the United 
States. 

On the other hand, resting the jurisdiction solely upon this clause 
and referring to the common law to ascertain its extent, the Presi- 
dent of the tnited States could not be impeached, for he derives 
or may derive his office from a source paramount to the National 
Government. (Story on the Constitution, §791.) If such power and 
such want of power be now found to exist in the Constitution, the 
people of the country wil suddenly awake from the dream of secu- 
rity of almost a century’s duration, in the midst of darkness, filled with 
terror and fearful forebodings. 

Therefore, considering the circumstances under which the Consti- 
tution was framed, the character of its officers, the purposes they 
desired to accomplish by their work, and referring to the nature and 
extent of the common-law jurisdiction in impeachment, it would 
seem to be unreasonable that our fathers would embody in the funda- 
wental law of the nation a power and jurisdiction so unlimited, so 
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liable to abuse, and so obnoxious to a liberty-loving people as the 
common-law jurisdiction of impeachment. 

But it is a familiar rule of construction that in arriving at the 
meaning of a written instrument all its provisions must be construed 
together and in the light of each other. Section 4 of article 2 of the 


| Constitution is as follows: 


The President, Vice-President and all civil officers of the United States, shall be 
removed from oflice on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. E 

This, it is claimed, is not a grant of jurisdictional power. 

The President, under the common-law power of impeachment, would 
not be impeachable ; therefore he is not impeachable at all unless this 
section makeshimso. This language, “The President * * * shall 
be removed from office on impeachment for, and conviction of, trea- 
son,” &c., necessarily implies that he may be impeached for and 
convicted of the offenses designated. (Story on the Constitution, § 
791.) It is, then, a jurisdictional section so far as he is concerned. 
As the same words apply to the ‘Vice-President and all civil officers 
of the United States,” it must have the same effect as to them. The 
section is, therefore, a jurisdictional one, hoth as to the persons and 
the subject-matter of impeachment. 

In considering the fifth paragraph of section 2, article 1, we have 
already seen that full effect may be given to it by construing it to be 
a grant of power to accuse and prosecute only, and that such con- 
struction is reasonable. If it had been the intention of the framers 
of the Constitution in that paragraph to embrace the jurisdiction of 
the persons impeachable and the subject-matter of impeachment, 
they would certainly have disposed of the whole subject and em- 
braced the President and Vice-President. The reasonable conclusion, 
therefore, is that the fourth section of article 2 is the only section 
which confers jurisdiction of the persons impeachable and the offenses 
for which impeachment will lie. 

Again, conceding for this point that some difference of opinion may 
have existed heretofore as to whether under this section a person 
could be impeached after he left office for offenses committed while 
in office, yet I have been unable to learn from my own investigation 
or from the investigation of other Senators upon this trial—and the 
latter seems to have been exhaustive—that it was ever claimed, ex- 
cept by the managers in the Blount case, that the fifth paragraph of 
section 2, article 1, conferred on the House of Representatives all the 
common-law power of impeachment; on the other hand, whatever 
construction as to the extent of the jurisdiction conferred may be 
given to section 4 of article 2, Kent, Rawle, Story, Bouvier, and all 
the public men of the country refer the jurisdiction to that section, 
and the decision in the Blount case clearly, to my mind, settles the 
question that it is the source of jurisdiction in impeachment. 

This brings me to consider whether under this section a person who 
is out of office may be impeached for crimes committed while in 
office. 

If this section, as I believe and have endeavored to show, is the 
only source of jurisdiction, it is exclusive, and those only are subject 
to impeachment who are embraced within it; that is, the President, 
Vice-President, and all civil officers of the United States. This enu- 
meration of these persons excludes all others. 

Paragraph 7 of section 3, article 1, provides that— 

Judgment in cases of impeachment shall not extend further than to removal from 
oflice, and disqualification to hold and enjoy any office of honor, trust, or profit un 


der the United States: but the party convicted shall nevertheless be liable and sub 
ject to indictment, trial, judgment and punishment, according to law 


The impeachment and conviction are for crimes, but the proceed- 
ing is notefor the punishment of the offense nor the offender, for that 
is expressly left to the criminal proceeding by indictment, and if 
any element of punishment as such entered into the impeachment, it 
would plainly subject the citizen to a double punishment for the same 
offense. 

The only purpose of the proceeding by impeachment, therefore, 
must be the preservation of the purity and the protection of the 
Government. Official station, in the contemplation of the Constitu- 
tion, is the only thing which affords the opportunity of effecting the 
injury to the Government against which it was intended by this pro- 
ceeding to protect. Therefore the judgment in cases of impeachment 
relates only to the incumbency of official position by the accused. 

Paragraph 7 of section 3, article 1, above quoted, provides that— 

Judgment in cases of impeachment shall not extend further than to removal 


from otlice, and disqualification to hold and enjoy any office of honor, trust, or profit 
under the United States. 


The judgment must be based upon the conviction of a person im- 
peachable of an impeachable offense. What might be the construc- 
tion of this provision if it stood alone, it is not necessary now to 
determine. If I am right in the view I have taken of the Constitu- 
tion, section 4 of article 2 prescribes the only persons and offenses 
which are impeachable, and that section provides that all of the 
officers therein designated shall be removed from office on impeach 
ment for and conviction of any of the offenses therein mentioned. 
The removal from office is based upon the conviction. It must there- 
fore be by the judgment upon the conviction. The language of section 
4 is unambiguous and mandatory—“ shall be removed from office.” 

Paragraph 7 of section 3, article 1, must be construed in connection 
with section 4 of article 2, and thus construed the judgment must, in all 
cases, be removal from office, and must not in any case extend further 
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than “removal from office and disqualification to hold and enjoy any 
office * * * under the United States.” The power to disqualify 
cannot be exercised except in connection with removal from office ; 
but it need not be exercised in all cases of removal. 

Removal from office, then, must be the judgment in all cases of im- 


peachment ; but removal from office cannot take place where the per- | 


son impeached and convicted is not in office; therefore a person not 
in office cannot be impeached. 


The terms used in section 4 of article 2 to designate who are im- | 


peachable likewise imply persons in office. 


Whether after jurisdiction in impeachment is taken a resignation | 


can be effectual to oust the jurisdiction, and whether an officer can 
be impeached for offenses committed prior to his entrance into office, 
are questions not necessary to be determined in this case, and upon 
which I express no opinion. 

For the reasons given, I am of opinion: 

1. That paragraph 5 of section 2, article 1 of the Constitution con- 
fers upon the House of Representatives the exclusive power to accuse 
and prosecute in cases of impeachment, nothing more. 

2. That section 4, article 2, prescribes the officers impeachable and 
the offenses for which they may be impeached, and that power ex- 


tends only to the President, Vice-President, and other civil officers of | 


the United States while in office. 

3. That the defendant, William W. Belknap, being out of office 
and a private citizen at the time and before the proceeding for his 
impeachment took place, the House of Representatives had no author- 
ity to impeach him and the Senate has no jurisdiction to try the im- 
peachment. 


Opinion of Mr. Ingalls, 
Delivered May 25, 1876. 


Mr. INGALLS. Mr. President, the American people have exhib- 
ited so many convincing proofs of their capacity for self-government, 
and have falsified so many prophecies of disaster, that I hesitate to 
agree with those who affirm that either decision of the question now 
before the Senate is fraught in the alternative with fatal consequences 
to the Constitution of our country or to the liberties of its citizens. 

Should it be determined that the respondent, having resigned, con- 
tinues liable to impeachment for misconduct while in office, it would 
hardly be considered a usurpation of general criminal jurisdiction or 
areturn to the judicial atrocities of the most hateful epoch of En- 
glish history, and presenting thus a novel menace to the guarantees 
of citizenship. 

Should it be decided on the other hand that liability to impeach- 
ment terminates when the accused ceases to be a civil officer, the great 
safeguards of the Constitution would still remain. When the Con- 
stitution ceases to express the convictions, the purposes, the con- 
science of the people, it will cease to be operative. They will either 
amend it or they will abrogate it, or they will evoke from its recesses 
some latent energy to become the potent minister of their will. 

Nor do the securities and covenants of liberty and citizenship rest 
upon any such brittle and shifting foundation as the decisions of 
courts or senates on the construction of words, and clauses, and sen- 
tences of the Constitution. When the conclusions of these tribunals 
fail to register the decrees or to reach the full measure of the intel- 
ligence of the people, they will be reversed by a judgment in that as- 
size from which there is no appeal. 

I therefore approach the subject relieved of all appreh®nsions of 
practical dangers, whether the determination may be upon the one 
side or upon the other, Our political history for ninety years refutes 
the idea that the subject is of very grave or paramount importance. 
Impeachment, even in cases where the power was undoubted, has 
been resorted to infrequently. States have been saved without it. 
Official delinquency has not been uncommon, but impeachments have 
been rare. The process is dilatory, unwieldy, and expensive. The 
machinery is complicated. The possibilities of partisan unfairness 
and malignity are too great. The disproportion of resources between 
the prosecutor and the offender are so marked as to shock the love of 
equity and justice which characterizes the Anglo-Saxon. The idea 
upon which it is founded is repugnant to the principles of popular 
government and to the temper and instincts of a free people. 

The application of the doctrine now sought, whether it be regarded 
as 2 limitation or an expansion of the power of impeachment, is novel, 
but its assertion isnot, The question whether the liability to impeach- 
ment terminated with official existence has often been mooted, but 
it now for the first time arises for practical determination. I do not 
think it will ever rise again. If the jurisdiction is denied, it is not 
likely that it will be re-asserted. If the late Secretary of War is 
tried, the spectacle will be such as to prevent the case from being 
cited as a precedent. 

Fortunately the discussion is not political, and this source of our 
congratulation is increased by the reflection that the question is di- 
vested of a partisan aspect by the disjunction of one party only. One 
xreat political division of the Senate is practically unanimous upon a 
doubtful question of constitutional law, and is re-enforced by allies 
from that party with which the respondent has heretofore been asso- 
ciated. Political organizations founded upon ideas rather than upon 
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policies are tolerant of differences of opinion and concede the right of 
individual judgment; but they always embrace among their adher- 
ents large numbers of that invaluable class of supporters who inya- 
| riably study how they can differ with their associates, and never }e- 
| lieve they are truly independent unless they act with their adversa- 
res. 

That this jurisdictional question in a practical sense now for the 
first time arises is evidence that itis not an integral part of the Con- 
stitution nor essential to national safety. That when it is thus for 
the first time presented it appears in such dubious and uncertain guise 
that the most eminent jurists of one political faith are spontaneously 
agreed, while those of the other differ toto clo in their interpretation 
of six simple sentences in the Constitution, is further evidence that 
the framers of that instrument either considered it a matter of smal] 
moment or were unfortunately negligent in the expression of their 
designs. 

For it must be observed that the grant of power is explicit, and 
cannot be classed among those latent, obscure, and ambiguous pow- 
ers, the result of compromise, and the fatal cause of party dissension 
and national peril. 

The constitutional provisions concerning impeachment have been 
so often stated that reiteration seems superfluous; but they must be 
repeated here. They are as follows: 
| The President, Vice-President and all civil officers of the United States, shall be 
removed from office on im hment for, and conviction of, treason, bribery, or 
other high crimes and alain, (Article 2, section 4.) , 

The House of Representatives * * * shall have the sole power of impeach. 
ment. (Article 1, section 2, clause 5.) 

The Senate shall have the sole power to try all impeachments. When sitting for 


that purpose, they shall be on oath or affirmatio; 


m. When the President of the 
United States is tried, the Chief Justice shall de: and no person shall be con- 


victed without the concurrence of two-thirds of the members present. (Article 1, 
section 3, clause 6.) 

Judgment in cases of impeachment shall not extend farther than to removal from 
office, and disqualification to hold and enjoy any office of honor, trust, or profit un- 
der the Uni States: but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgment and punishment, according tolaw. (Article 
1, section 3, clause 7.) 

Stated in their natural order, and assembled in theirpropersequence, 
they would read thus: 

The President, Vice-President, and all civil officers of the United States shall be 
subject to impeachment for treason, bribery, or other high crimes and misdemean. 
ors; and on conviction shall be removed from office. The House of Representa 
tives shall have the sole power of impeachments, and the Senate shall have the 
sole power to try all impeachments. Judgment in cases of impeachment shal! not 
extend further than to removal from office and disqualification to hold and enjoy 
any office of honor, trust, or profit under the United States; but the party con 
victed shall, nevertheless, be liable to indictment, trial, judgment, and punishment 
according to law. 

Leaving particulars and descending to mere description, they desig- 
nate— 

First. The persons who may be impeached. 

Second. The offenses for which impeachment will lie. 

Third. The penalty on conviction. 

Fourth. The method of procedure. 

Fifth. The limitation of the judgment. 

The student of English history will not fail to note that each of 
these particulars, with the possible exception of the fourth, is a direct 
departure from the law of Parliament upon impeachment. Under 
that all the king’s subjects could be impeached, but the king could 
not. They could be impeached for any offense. Any punishment 
could be inflicted, and the power of judgment was absolute. 

Iam compelled, therefore, to dissent from the doctrine that the 
clauses giving the House the power of impeachment and the Senate 
the power of trial are in any sense jurisdictional, but must regard 
them as functional merely; directory of the methods of practice and 
procedure under the Constitution, and not as a grafting upon our 
system of the i of impeachment as recognized by the parlia- 
mentary law of England. For it must be remembered that in a free 
popular government like that which our fathers instituted impeach- 
ment as known and practiced in Great Britain would be illogical, 
anomalous, and unnecessary. 

Where monarchs were absolute and the right to rule descended 
through successive generations of avaricious and sensual tyrants ; 
where corrupt favorites administered the offices and plundered the 
revenues of the kingdom at the pleasure of the king; where the 
property of the realm accumulated in families, and all the preroga- 
tives of wealth and power were hereditary, there was no relief from 
oppression but by extraordinary methods—the dagger, revolution, 
and the scaffold. 

Hence in the great struggle between kings and subjects, when law 
at last succeeded ferce, the right to impeach corrupt and incompe- 
tent rulers was asserted in Germany and transfe to England as 
early as the fourteenth century. Though it was an advance upon the 
redress of force, yet its methods were violent and its penalties cruel, 
inhuman, and atrocious. Its victims were put to death, and their mu- 
tilated remains refused burial; their blood was corrupted ; they were 
outlawed, banished, and exiled; they were —— of their estates 
and dignities, and pursued with dishonor beyond the grave. And thus 
impeachment was associated with that odious group of remedies, 
among which were ez post facto laws, bills of attainder, and pains 
and penalties. E 

But in a country where the people are the rulers the necessity and 
the occasion for impeachment are greatly diminished. Where neither 
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wealth nor power is hereditary, there need be no corruption of blood ; 
and where the tenure of office is brief and depends upon the will of the 
people, impeachment is generally conducted at the ballot-box. 

It must therefore be apparent that when the founders of the Re- 
public conferred upon the House the power of impeachment, they did 
not mean impeachment as understood by the laws of England. There 
was not only no necessity for it, but the idea would be repugnant to 
their experience and without foundation in reason. 

We must then inspect the other provisions of the Constitution to | 
discern their purposes and ascertain the limitations they intended to | 
prescribe. 
PrTheee relate to the subjects, the objects, and the penalties of im- | 
peachment; and, when considered in connection with the uniform prac- | 
tice of Congress, seem to indicate conclusively that the subjects of 
impeachment are the President, Vice-President, and all civil officers 
of the United States, and that the sole objects of the process are to 
divest the offender of certain political attributes and functions, not 
for the punishment of the individual, but for the protection of the 
State. 

Articles 5 and 6 of the amendments to the Constitution are explicit, 
and by irresistible inference exclude any other conclusion. They are 
in the following language : 

ARTICLE V. 


No person shall be held to answer for acapital, or otherwise infamous crime, un- 
less on @ presentment or indictment of a grand jury, except in cases arising in the 
land or naval forces, or in the militia, when in actual service in time of war or pub- 
lie danger; nor shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb. 

ARTICLE VI. 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and | 
mblic trial, by an impartial jury of the State and district wherein the crime shall 
cove been committed, which district shall have been previously ascertained by 
law. 





For the sake of illustration, let us suppose that the late Secretary 
of War had deliberately and with malice aforethought murdered a 
post-trader, a capital offense, the punishment for which would be 
death by hanging. This would also be an impeachable offense, for | 
which he might be removed and disqualified; but if such proceedings 
should be had, would it be considered as punishment for the crime of 
murder? Or let it be supposed that, having been tried and convicted 
for murder in the courts of the District and lying in prison waiting 
execution, he should refuse to resign and should be impeached. Would 
his removal be regarded as punishment for his offense? Noone would 
seriously make such pretense. The application of the provisions of 
articles 5 and 6 is too obvious to need further comment. Impeach- 
ment cannot be a criminal prosecution. 

The determination of the scope and purpose of impeachment is ma- 
terially aided by a consideration of the nature of the penalty affixed 
to conviction. The punishment is in one sense always the measure of 
the offense. The penalty defines the grade to which the crime be- 
longs. 

The judgment in impeachment is confined to the political relations 
of the respondent to the state. It does not affect his citizenship. 
The right to hold office, either actual or potential, is not one of the 
rights of citizenship. Like suffrage, it is a privilege or franchise 
granted by society to the citizen. 

The rights of citizenship are three: the right to live, the right of 
personal security or liberty, and the right to hold property. The 
judgment upon conviction on impeachment does not affect either of 
these. In England it was otherwise. If the accused were found | 
guilty he could be deprived not alone of his political rights but of 
the rights of citizenship. His life could be taken at the block, his 
liberty could be destroyed by exile or incarceration, his property 
could be appropriated by fine or sequestration. 

But under the Constitution the character of the proceeding is radi- 
cally changed. It isno longer aimed at the citizen as such. The 
punishment for crime, which abrogates citizenship by execution, by 
imprisonment, by fine, is remitted exclusively to the courts, and im- | 
peachment is restricted to the political relations of the accused, and 
these are only partially rescinded in case of guilt. He may be im- 
peached for murder, arson, robbery, or any crime whose penalty is | 
defined by law, and, if convicted, he can only be removed from office 
and disqualified. 

His citizenship is unimpaired and many of his political rights re- 
main. He can still vote. He canservein the militia and upon juries. 
His relations to the state are changed, but he is still entitled to the | 
protection of its laws and to the fall benefit of all the guarantees and | 
immunities of the Constitution. 

This vast modification conld not have been accidental. It must 
have had a pur , and it serves still further to accentuate and em- 
phasize the position that, as the penalty is political purely, so the pro- 
ceeding was intended to be political purely, and was devised for 
protection, and not for punishment. nless it be so, then many in- 
ferences of the Constitution are controverted and several of its plain 
declarations are rendered ineffectual and abortive. 

While a the subject of punishment I pause to consider an argu- 
ment which has been strenuously put forward by the managers and 
their associates in the prosecution. It is their strong fortification and 
tower of defense. After inspecting the Constitution with the tele- 


| and trifle with the moral sense and will of the nation. 


| thus be superior to law. 


| partial. 


| tion of the persons to whom impeachment can apply. 


| ment. 
| time of war perhaps to a much higher degree than by the miscon- 





Seope and the microscope ; after distilling it in the alembic of verbal 
criticism ; after analyzing it asa chemist resolves the waters of a 


) 


mineral spring till his agents cease to testify and he reports of this 
or that constituent a trace only, the combined efforts of all these 
doctors have adduced the convincing argument that unless the right 


uri 


of impeachment for official misconduct continues after official exist- 


» 


| ence has terminated the jurisdiction depends not upon the court but 


upon the criminal. It is insisted that, if by resignation he can defeat 


| the judgment of disqualification, he renders nugatory the great de- 


sign of the process, which is not only to put a man out but to keep 
him out; that, unless he is disqualified, a perverse or corrupt Execu- 
tive can re-appoint him after his resignation and thus defy and thwart 

They contend 
that he must not only be banished from the Eden of office, but that 
the angel of vengeance with the flaming sword of disqualification 


| must be stationed at the gate to prevent his return, and that unless 


this is done the public service may be stained, « orrupted, and pol- 
luted by the invasion of dissolute and unseemly reprobates who will 

, The necessary corollary is that if they are 
so disqualified the nation is safe, and that they can then endanger 
the councils of the nation no more. Aside from the fact that such 
conduct would be impeachable in the Executive and that he could 
not resign and re-appoint himself, there is the further consideration 
that the security of the people from corrupt officials lies in public 
virtue and intelligence, and not in statutory prohibitions. 

But let us for a moment examine this pretext and see how far the 
protection would extend were the sentence of disqualification in all 
cases pronounced. What additional guarantee, not based in the 
morality of the people, would be derived from the strictest applica- 
tion of this part of the penalty? 

Should the respondent in the case at bar be convicted and disquali- 
fied, how could the country be safe from his machinations were he an 
ambitious, intriguing schemer with a following sufficiently numer 
ous to make his pretensions formidable? The disqualification is only 
He could not be President, nor Vice-President, nor Cabinet 
minister, nor postmaster, nor an officer in the civil, military, or naval 
service of the United States; but after going forth from this cham- 
ber of doom with the indelible stigma and brand upon his brow, 
should he return to Iowa, whence he came, what but the will of 
the people could prevent him from being mayor of his adopted city 
or alderman of his native village? What but this could hinder him 
from becoming sheriff or treasurer of his county? What but this 
could interfere with his election to the Legislature and his participa- 
tion in the enactment of laws and the election of Senators? What 
but this could stand in the path of his entry into the executive office 
as governor of the State? Should his ambition take a higher flight 
and assume a wider range, what but this could forbid his admission 
to the Chamber at the other end of the Capitol as a Representative 
in Congress, and, in a not impossible contingency, of electing a Presi- 
dent of the United States? What but this could bar his taking the 
oath as a Senator of the United States and standing as the peer of 
any who had pronounced sentence upon him, the representative in 
this body of a sovereign State in the American Union? One Senator 
at least who hears me thought the position of Senator preferable to 
that of Secretary of War. The Senate makes and unmakes civil offi 
cers of the United States, and none of the positions I have named fall 
within the category from which your most unrelenting vengeance 
could exclude him. 

No, Mr. President, removal is not punishment; disqualification is 
not punishment. In the nature of things they cannot be punish- 
ment ; and the proceeding in which they are incidents is a political 
process designed to relieve the public service of an official delin 
quent. 

I pass, then, to a review of section 4, article 2, and inquire if the lan 
guage here employed sustains the view that the proceeding is political 
exclusively, and if the words “ President, Vice-President, and all civil 
officers of the United States” is designed as an affirmative designa- 
The termi- 
nology of the section is peculiar. It authorizes the removal of the 
persons named upon conviction. It does not declare that no other 
officers than those named. or that those only, shall be removed. And 
yet unless the words used are held to be descriptive, then the power 
conferred in the Constitution must be regarded as to official acts and 
official persons at least, as broad and comprehensive as that known 
to the parliamentary law of England. There is no language which 
forbids the impeachment of the admiral who neglects the safeguard 
of the sea; the commodore who sinks his squadron; the general who 
surrenders his army to an inferior foe ; the commander who corruptly 
capitulates his post. And yet it is safe to say that the exercise of 
such a power by Congress has never for an instant been considered. 


| The words “ civil officers” have always been held to exclude naval 


and military officers, and therefore culprits in those arms of the pub 
lic service are relegated to courts-martial and other modes of punish- 
The state can be as much harmed by their delinquency; in 
duct of a civil officer, but they have never been considered subjects 
of impeachment, because the language of the fourth section has been 
regarded as an exclusion, as if the word “only” had been inserted 


| after the words “ United States.” 


Why? The occasion has not been absent in our history, but the 
reason for the abstinence is clear. It has been the application of the 
old legal maxim: Expressio wnius, exclusio alterius. The specification 
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of particulars is the exclusion of generals. Lord Bacon says, and his 
observation is quoted in this connection by Judge Story with approval, 
“As exception strengthens the force of a law in cases not excepted, 
so enumeration weakens it in cases not enumerated.” It is true that 
this rule is not absolute, and that it may be susceptible of wrong ap- 
plication; but it is one of those maxims which are founded in reason 
and have found their way as well into the affairs of daily life as into | 
the decision of judicial questions. To ascertain how far an aflirma- 
tive provision excludes others we must look to the nature of the pro- 
vision, the subject, the objects, and the scope of the instrument. | 
There can be no doubt that in most cases an affirmative declaration | 
excludes everything or person not specified ; and the reason is obvi- | 
ous. An aflirmative grant or specification would be superfluous and | 
absurd if general authority were intended. (See Story on the Con- | 
stitution, section 448.) In the case before us if the broad, unre- | 
stricted power of impeachment was conferred by article 1, section 2, 
clause 5, it would include “the President, Vice-President and all | 
civil officers of the United States,” and thus article 2, section 4, would 
be superfluous and illogical, considered either in relation to the per- | 
sons, the offenses, or the penalty. The greater always includes the 
less; and if the fourth article of section 1 be not a limitation, a re- 
strictive, affirmative declaration, then the words of which it is com- | 
posed are ineffectual. They are as idle and empty as the wandering 
air. 

The man who resigns his office becomes at once a citizen. That he 
has held office makes him no less and no more than a citizen. When 
the President resigns he is a citizen. When the Vice-President re- 
signs he is a citizen. When all civil officers resign they are citizens. 
And if they are no longer “ civil officers” they are no more liable to 
impeachment than military or naval officers. Unless this construc- 
tion is correct, then there is no limitation and the law of impeach- 
ment in America is as unrestricted as in England. 

In the case’ at bar, therefore, the respondent, having resigned his 
office before the proceedings were commenced, was not liable to im- 
peachment. He was a citizen. He was nota civil officer. The mo- 
tive with which he resigned is not material. It is the fact alone with 
which we are to deal. Nor do I regard the legal fiction in relation to 
fractions of a day as having any significance in the case. Were the 
hour of the resignation and of the impeachment both uncertain, and 
impossible to be ascertained, it might be just to apply such a rule as 
would sustain the jurisdiction; but it has no application here. 

Should a resignation occur after the respondent was legally before 
the Senate and on trial, I should have no doubt that the proceedings 
could continue and judgment of disqualification be properly pro- 
nounced. 

The conclusions which I have thus reached appear to me to be not 
only consonant with the plain intent of the framers of the Consti- | 
tution, but als» in accordance with the spirit of popular institutions 
and the temper of the age in which we live. When the offender can 
no longer endanger the state he should be consigned to the courts for 
punishment; and in all cases of doubtful interpretation in the organic 
law of a popular government it is always safe to construe the power 
in favor of the liberty of the citizen, rather than in favor of the pre- 
rogatives of the State. 


Opinien of Mr. Cameron, of Wisconsin, 
Delivered May 25, 1876. 


Mr. CAMERON, of Wisconsin. Mr. President, without entering | 
npon a general discussion of the questions involved in this case, I wil 
state the conclusions at which I have arrived, and very briefly the 
reasons which have influenced me in reaching these conclusions. 

For a number of years prior to March 2, 1876, William W. Belknap 
was Secretary of War of the United States. 

At the hour of ten o’clock and twenty minutes in the forenoon of 
March 2 he resigned his said office, by written resignation under his 
hand, addressed to the President of the United States, which resigna- 
tion was then and there duly accepted by the President. 

After the acceptance of Belknap’s resignation, but on the same day, | 
the House of Representatives impeached him for high crimes and mis- 
demeanors alleged to have been committed by him prior to his resig- 
nation and while he was Secretary of War. These are the leading 
facts of the case; and the main question raised by the pleadings and 
now submitted tothe Senate for decision is this, namely: Had the 
House of Representatives constitutional authority to impeach Belknap 
after his resignation, and, having impeached him, has the Senate jur- 
isdiction to try him upon such impeachment ? 

This is a question of the highest importance; not important on 
account of the accused, but on account of the principle involved and | 
the results likely to flow from its decision. 

I'wo theories of the Constitution in regard to impeachment are 
maintained. 

First. That the provisions which give the House of Representatives 
the sole power to impeach and the Senate the sole power to try im- | 
peachments confer a power co-extensive with that possessed by the 
British Parliament. That the provision which declares that judg- 
ment in cases of impeachment shall not extend further than to re- | 





moval from office and disqualification to hold and enjoy any office of 
honor, trust, or profit under the United States, &c., is nothing more 
than a limitation upon the power to punish; and that when section 
4 of article 2 declares that “the President, Vice-President and 4)) 
civil officers of the United States, shall be removed from office on im. 
peachment of, and conviction for, treason, bribery, and other high 
crimes and misdemeanors,” it only declares what the punishment shal! 
be when the person impeached happens to be the President, Vice. 


| President, or a civil officer of the United States. 


Second. The other theory is that impeachment, as established and 


| regulated by the Constitution, is intended solely to protect the state 
— incompetent or corrupt civil officers by their removal from 


office, and to make such removal effectual, disqualification from hold. 
ing or enjoyipg any office of honor, trust, or profit under the United 
States thereafter. 

No other theory has been advanced by any one in this case, and | 
therefore assume that there is no other theory, and consequently that 
— the other of these is the true theory and must be accepted as 
such. 

My colleague [Mr. Howe] and the Senator from Ilinois[ Mr. Logan 
each shows in his well-considered opinion that every English snbject 
at the time of the adoption of our Constitution could be proceeded 
against by process of impeachment. 

It follows, therefore, that if impeachment under our Constitution 
is as broad as impeachment under the English law, every citizen of 
the United States, whether he be a civil officer or a private person, 
can be impeached for any conduct which in the opinion of the two 
Houses of Congress is a high crime and misdemeanor. 

The constétutional provisions in regard to impeachment are in sub- 
stance as follows: 

First. The House of Representatives * * * 
peachment. (Article |, section 2.) 


Second. The Senate shall have the sole power to try all impeachments. Judg 
ment in such cases shall extend no further than to removal from office, and dis 
qualification to hold office: but the party convicted shall nevertheleas be subject to 
indictment, trial, judgment and punishment, according to law. (Article 1, section3 ) 

Tbhrd. The President shall have no power to pardon a person convicted upon 
impeachment. (Article 2, section 2.) 


shall have the sole power of im- 


It will be seen that section 2 of article 1 declares in simple but apt 
words— 


That the House of Representatives shall have the sole power of impeachment. 


It is claimed on the one hand that this is a grant of power and on 
the other that it is merely functional and descriptive. I incline to 
the latter opinion; but if it be a grant of power, it can be exercised 
only in the manner and to the extent provided and limited by subse- 
quent provisions of the Constitution. 

The other provisions quoted regulate the trial and judgment in 
cases of impeachment, and this is all they do, all they assume to do. 
Section 4 of article 2 points out who may be impeached. This sec- 
tion reads as follows: 

The President, Vice-President and all civil officers of the United States, shall be 


removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 


I adopt the theory in regard to impeachment that in this country 
it is a proceeding established and limited by the Constitution ; that 
it is not borrowed from. the parliamentary law of England, but is a 
creation of the Constitution, and consequently is strictly confined to 


| the cases express!y enumerated in section 4 of article 2 of the Con- 


stitution. The President, the Vice-President and all civil officers of 


| the United States, and none other, are named as liable to impeach- 
ment. It is the officer and not the man who is impeachable. 


The term “ civil officer” cannot properly be applied to any person 
except while such person is actually holding a civil office. This is 
the popular, common-sense construction of the term “civil officer,” 
and it has been the accepted construction in this country for more 


| than three-quarters of a century. 


In the Blount case, a person not a civil officer was impeached, and the 
impeachment was dismissed by the Senate expressly upon the ground 
that he was not a “ civil officer ;” he was a citizen of the United States 
and a Senator in Congress. If it be true that impeachment in this 
country is as broad as impeachment in England, then the proceeding 
ought to have been sustained against Blount, because in England, as 
has been shown over and over again during the discussion, he might 
_ been impeached as a subject of the king or as a peer of the 
realm 

I am of the opinion, after carefully considering the Blount case, 
that it is an authority directly in point in this case, and that it is 
binding upon us so far as an adjudged case is binding upon the same 
court in subsequent cases. 

No person not actually a “civil officer” at the time of impeach- 
ment has been impeached from the time of Blount’s impeachment 
until Belknap was impeached. 

Investigations into the conduct of judges and of other civil officers 
with a view to impeachment have frequently been commenced, but 
upon the resignation of the supposed offender all proceedings were, 
in every case, at once dropped. 

It seems, then, that for nearly a century it has been the under 
standing of statesmen, judges, lawyers, laymen, that no person in (his 


| country except a “civil officer,” while actually in an office, was sub 


ject to impeachment. We cannot, I think in this case, hold other- 















eel 









an ae 


wae 










ae 


































































—<e 


— ss. — — 


TRIAL OF WILLIAM W. 





BELKNAP. 127 





wise without overruling the Blount case and overruling the almost 
universal opinion held by the American people for three generations. 
[, for one, am not prepared to do this. ‘ 

The primary purpose, if not the sole purpose, of impeachment in 
this country is to protect the Government against incompetent or cor- 
rupt civil officers by their removal from office, and, as already re- 
marked, to make such removal effectual, disqualification from holding | 
office thereafter. ; ; 

Judge Story’s Commentaries upon the Constitution have frequently 
been referred to during this discussion. I think the language used 
by this learned commentator clearly shows that he was of the opinion 
that impeachment in this country is limited by the Constitution, and 
that it is not as broad, as comprehensive, as in England. 

At section 803 he uses the following language : 


It would seem to follow that the Senate on the conviction were bound in all cases 
to enter a judgment of removal from office, though it has a discretion as to inflict 
ing the punishment of disqualification. If, then, there must be a judgment of re 

oval from oftice, it would seem to follow that the Constitution contemplated that 

» party was still in office at the time of impeachment. If he was not, his offense 
was still liable to be tried and punished in the ordinary tribunals of justice, and it 
cht be argued with some force that it would be a vain exercise of authority to 

a delinquent for an impeachable offense when the most important object for 
the remedy was given was no longer necessary or attainable. And although 

, judgment of disqualitication might still be pronounced, the language of the Con 
stitution may create some doubt whether it can be pronounced without being coupled 
moval from oflice. There is also much force in the remark that an im 
peachment is a proceeding purely of a political nature. It is not so much designed 
to punish an offender as to secure the State against gross oflicial misdemeanors 
It ches neither his person nor his property, but simply divests him of his polit 


apacity 


At section 790 he says: 





with atl 








From this clause it appears that the remedy by impeachment is strictly confined 
vil officers of the United States, including the President and Vice-President 
his respect it differs materially from the law and practice of Great Britain. In 
hat kingdom all the king's subjects, whether peers or commoners, are impeach- 
in Parliament, though it is asserted that commoners cannot now be impeacbed 
capital offenses, but for misdemeanors only. Such kind of misdeeds, however, 
peculiarly injure the commonwealth by the abuse of hich ojflices of trust are the 
t proper and have been the most usual grounds for this kind of prosecution in 
Parliament. Thereseems a peculiar propriety, in a republican government at least 
n confining the impeaching power to persons holding office. In such a govern 
ment all the citizens are equal and onaha to’ have the same security of a trial by 
jury for all crimes and offenses laid to their charge when not holding any official 
character 












It has been conclusively shown during this discusssion, and is not 
now denied by any one, that a civil officer has a legal right to resign, 
to lay down his office at any time. Belknap possessed this right and 
he exercised it at twenty minutes after ten o’clock, on the second day 
of March last. 
has since been a private citizen, with all the rights, privileges, and 
immunities ofa private citizen. He was impeached about five hours 
after his resignation had been duly accepted by the President. When 
impeached he was a private citizen, and, if it be true that under our 


Constitution a private citizen is not impeachable, it follows that the | 


House of Representatives had no constitutional power to impeach 
and the Senate has no authority to try Belknap upon such impeach- 
ment. 

But it is said that if the Senate do not take jurisdiction of the case 
Belknap will “go unwhipt of justice.” 
follow. If he has violated any of the criminal statutes of the United 
States, the courts are open for his indictment, trial, and punishment. 


The criminal court does what impeachment cannot do; it inflicts pun- | 


ishment by fine, imprisonment, and disqualification. 

The precedent which will be established by the decision of this case 
is of infinitely greater importance to the country than 
his crimes. If the Senate t 
upon impeachment, it has a right to try any private citizen by the 
same process. 

In a case of the magnitude and importance of this, if there be a 
well-founded doubt of juzisdiction, then jurisdiction ought not to be 
entertained ; the doubt ought to be resolved in favor of the liberty 
of the citizen. This is the only safe course for the Senate to pursue. 
The country is in no danger from Belknap. He can do it no injury 
now or hereafter; but it is in danger if the Senate assumes powers 
not granted to it by the Constitution. 

Belknap has been indicted by the supreme court of the District of 
Columbia. Let him there be tried, and, if found guilty by a jury of 
his peers, let him be punished as the statute provides by fine, im- 
prisonment, and disqualification. 
fully subserved without any strained, doubtful, and consequently 
dangerous construction of the Constitution. 


Opinion of Mr. Bayard, 
Delivered May 25, 1876. 


Mr.BAYARD. The elaborate and able opinions which have been al- 
ready delivered by many Senators would make any expression on my 
part save my recorded vote seein a work of supererogation. Yet,in view 
of the grave and far-reaching consequences which are embraced in the 
decision which this Senate sitting as a court shall reach in the case be- 
fore us, I feel constrained to state in as succinct a form as possible 
someof the reasons which have led my mind to the conclusion that the 


The ends of justice will thus be | of the territory of the United States northwest 


Senate has jurisdiction under the Constitution to try William W. Bel- 
knap, lately the Secretary of War, for the high crimes allezed in the 
articles of impeachment to have been committed by him while hold- 
ing that office, by abuse of the powers of said office, notwithstanding 
his resignation a few hours before the resolution to impeach him 
had been actually adopted by the House of Representatives. I do 
not hold it at all necessary to decide any other case than the one 
brought before us by the articles of impeachment and the issues of law 
raised by the pleadings on behalf of the accused party, and therefore 
avoiding the doma n of speculation shall discard from consideration 


any supposititious case, and address myself to the law as I think it 


From that moment he ceased to be a civil officer and | 


is, and as it is applicable to the precise case disclosed by the record 
before us. 

The Coustitution of the United States is th: harter of powers 
which may be lawfully exercised by us in this proceeding. Its pro 
visions are not couched in expressed in 
words of ascertained meaning carefully sifted a well weighed by 
a body of men exceptionally and well qualified to state in the Eng 
language what they meant to express and exclude all else. By 
Constitution it was provided, in section 2 of article 1: 


obscure language, but are 


The House of Representatives * * * 
ment 


shall have the sole 


power of impeach 


In section 3, of the same article: 





I'he Senate shall have the sole power to try allimpeachments When sitting for 
that purpose, they shall be onoathoraftirmation. When the President of the ted 
States is tried, the Chief Justice shall preside: and no person shall be convicted 
without the concurrence of two-thirds of the members present. Jud nt in cases 
of impeachment sball not extend further than to removal from oflice, and disquali 


fication to hold and enjoy any office of honor, trust, or protit under the United 
States: but the party convicted shall nevertheless be liable and subject to indict 
ment, trial, judgment and punishment, according to law 

In section 2 of article 2: 


The President shall have power to grant reprieves and pardons for offen 
ses against the United States, except in cases of impeachment 


Section 2, article 3: 


rhe trial of all crimes, except in cases of impeachment, shall be by jury 
In section 4, article 2: 


Che Pre Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 


ident 


These are all and singular the provisions of the Constitution which 
relate to the subject, to which may be added section 5 of article 1: 
‘Each House may determine the rules of its proceedings.” And 
under rules of this body made and provided for cases of impeachment 
we have thus far duly proceeded. 

The Constitution, as was said by Chief Justice Marshall, is an instru- 
ment of grants and inhibitions of power, not of definitions, of which 
last it contains but one—that of treason, in section 3 of article 4. 

It was framed by men of well matured experience acquired in ad 
versity, learned in the science of government, especially in the usages 
and laws of Great Britain, whose subjects they had so lately been. 

The meaning and objects of impeachment as a remedy for crimes 


| against the Government were well known and defined in the books 


This does not by any means | 


of the common law, with all its properties and incidents. 

To the Supreme Court of the United States has frequently been re- 
ferred the duty of giving interpretation and definition to the words 
employed in the Constitution, and the language of that tribunal in the 
case of Murray’s Lessee vs. The Hoboken Land Company may serve to 
illustrate the methods of reasoning and sources of information resorted 


| to by them in cases like the present, where a general grant of power 
selknap or | 


as jurisdiction to try one private citizen | to the true meaning of the words “ 


touching any subject occurs in the Constitution. The decision related 
due process of law,” as used in the 
fifth article of the amendments. And I here cite it as a single, but 
sufficient illustration, to show to what fountains we should trace these 
verbal rivulets, in order properly to detine and adjust the powers to 
be exercised under their authority. 

The opinion of the court was delivered by Mr. Justice Curtis, who 
Says: 


The words ‘‘dne process of law” were undoubtedly intended to convey the same 
meaning as the words “ by the law of the land"’ in Magna Charta. Lord Coke, in 
his commentary on those words, (2 Institutes 50,) says they mean due process of law. 
The constitutions which had been adopted by the several States before the forma 
tion of the Federal Constitution, following the language of the great charter more 
closely, generally contained the words “ but by the judgment of his peers or the 
law of the land Che ordinance of Congress of July 13, 1787, for the government 
of the river Ohio used the same 
words 

The Constitution of the United States, as adopted, contained the provision that 
“the trial of all crimes, except in cases of impeachment, shall be by jury.” When 
the fifth article of amendment, containing the words now in question, was made, 
the trial by jury in criminal cases had thus already been provided for. By the 
sixth and seventh articles of amendment further special provisions were sepa 
rately made for that mode of trial in civil and criminal cases. To have followed 
as in the State constitutions and in the ordinance of 1787, the words of Magna 
Charta, and declared that no person shall be deprived of his life, liberty, or prop 
erty but by the judgment of bis peers or t law of the land, would have been in 
part superfinous and inappropriate. To have taken the clause “law of the land 
without its immediate context, might possibly have given rise to doubts which 
would be effectually dispelled by using those words which the great commentator 
on Magna Charta had declared to be the true meaning of the phrase “law of the 
land” in that instrument, and which were undoubtedly then received as their 
true meaning 

That the warrant now in question is legal process is not denied. It was issued 
in conformity with an act of Congress. But is it “due process of law?” The 
Constitation contains no description of those processes which it was intended te 
allow or forbid. It does not even declare what principles are to be applied to ascer 
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tain whether it be due process. It is manifest that it was not left tothe legislative 
power to enact any process which might be devised. The article is a restraint on 
the legislative as well as on the executive and judic ial powers of the Government, 
and cannot be so construed as to leave Congress free to make any process ,‘ due 
of law” by its mere will. To what principles, then, are we to resort to 
To this the 
We must examine the Constitution itself to see whether 
flict with any of its provisions If not found to be so, we must 
settled usages and modes of proceeding existing in the common and 
uti ind before the emigration of our ancestors, and which are shown 
ot to have been unsuited to their civil and political condition by having been acted 
on by them after the settlement of this country 

lested by the common and statute law of England prior to the emigration of our 
| by the laws of many of the States at the time of the adoption of this 
amendment, the proceedings authorized by the act of 1#20 cannot be denied to be 
due process v, when applied to the ascertainment and recovery of balances due 
to the Government from a collector of customs, unless there exists in the Constitu- 
tion some her p vision which restrains Congress from anthorizing such pro- 
ceedings. For, though “due process of law” generally implies and includes actor, 
’ ler, regular allegations, opportunity to answer, and a trial according to 
some settled course of judicial proceedings, (2 Institutes, 47,50; Hoke vs. Hender- 
\ 
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process 


ascertal ‘ ert process enacte <i by Congress is due proc ess! 
r must be twofold 
this process be un cor 


look to those 


statute lawof Engl 
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ancestors, al 


ot 


on, 41k eux's North Carolina, 15; Daylor vs. Porter, 4 Hill, 146; Van Zandt ve. 
Vaddell, 2 Y« 260: State Bank vs. Cooper, ibid., 599; Jones's Heirs vs. Perry, 
0 ibid. 9; G Briggs, 1 Curtis, 311,) yet this is not universally true. There 

have seen that there are, cases under the law of England after 
and as it was brought to this country and acted on here, in which 
nature final, issues against the body, lands, and goods of certain 
s without any such trial; and this brings us to the question whether 
those provisions of the Constitution which relate to the judic ial power are incom- 
patible with these proce (Murray's Lessee et al. vs. Hoboken Land and Im- 
18 Howard, page 280.) 
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Mr. Justice Blackstone’s renowned Commentaries on English law— 
and which our own great jurist, Chancellor Kent, has said “filled him 
with admiration and despair”—were in 1787, as now, the text-book of 
all students of law in England and the United States. Blackstone 
described impeachment as “a prosecution of the already known and 
established law frequently putin practice.” And the most prolonged 
and celebrated trial by impeachment, that of Warren Hastings, ex-gov- 
ernor-general of India, in the course of which everything that the 
profound study of able and learned men could bring to enlighten the 
subjec t had been collected and applied, Was pending during the time 
the subject was under discussion in the constitutional convention 
which met at Philadelphia in May, 1787. 

The institution of impeachment, thus well known, was imported 
into the Government of the United States, and was perfectly under- 
stood in its principles, history, and methods of procedure by the Fed- 
eral convention, who adopted it as they found it then existing in 
Great Britain, with such modifications as the republican constitution 
of government for the “more perfect union” of the States required 
“to secure the blessings of liberty” to the people of the United States 
and their posterity. 

In No. 65 of the Federalist, Hamilton—than whom no abler expos- 
itor of the instrument under consideration ever lived, and who had 
been a leading member of the convention—said : 

A well-constituted court for the trial of impeachments is an object not more to 
be desired than difficult to be obtained in a government wholly elective. 

The subjects of its jurisdiction are these offenses which proceed from the mis- 
conduct of public men, or, in other words, from the abuse or violation of some pub- 
lic trust. They are of a nature which may with peculiar propriety be denominated 

491.) What, it may be asked, is the true spirit of the institution itself? 
wlitical, as they relate chiefly to injuries done immediately to society itself. * * * 
Y it not designed as a method of national inquest into the conduct of public men? 
lhe model from which the idea of this institution has been borrowed pointed out 
that course to the convention. In Great Britain it is the province of the House of 
Commons to prefer the impeachment, and of the House of Lords to decide upon it. 
Several of the State constitutions have followed the example. As well the latter 
as the former seem to have regarded the practice of impeachments as a bridle in 
the hands of the legislative body upon the executive servants of the government. 
Is not this the true light in which it ought to be regarded? 

And in No. 66, the same great authority, treating of the same sub- 
ject, SAYS : 


An absolute or qualified negative in the Executive upon the acts of the legisla- 
tive body is admitted by the ablest adepts in political science to be an indispensa- 
ble barrier against the encroachments of the latter upon the former. And it may, 
perhaps, with not less reason, be contended that the powers relating to impeach- 
ments are, as before intimated, an essential check in the hands of that body upon 
the encroachments of the Executive 

Mr. Jefferson, although not a member of the constitutional con- 
vention, was a contemporaneous expositor of the Constitution, and 
his Manual of Parliamentary Practice, which to-day is one of our 
leading authorities, in its title “ Impeachment,” contains abundant 
evidence in its cifations that he accepted the English precedents as 
authority on this subject. (Vide section 53, passim.) 

These references to contemporaneous authority will, I think, be ac- 
cepted as proof, if proof were necessary, to show how fully acquainted 
with the subject, were the framers of the Federal Constitution. It 
would be an idle parade to anne the history of precedents and prac- 
tice in impeachments in England up to the time of the importation 
of this institution into the Government of the United States. 

Said Chief Justice Marshall, in United States vs. Wilson, 7 Peters, 
South Carolina: 


rhe language used 18 OUR LANGUAGE, and of a nation te whose judicial institu- 
tions ours bears so close a resemblance 

The grants of this power to each House of Congress respectively, 
are general grants, as explicit, clear, and emphatic as words can create: 
“sole power” to the House to accuse; “sole power” in the Senate 
to try “all impeachments.” For the sake of justice the accusers and 
the judges are never the same persons, and the concurrence required 








of two-thirds of the judges gives additional security toinnocence. | 


is a great check upon misconduct in the executive branch, and there. 
fore the power of impeachment and conviction is placed as far as pos. 
sible beyond the influence of or interference by the executive branch 
or any member thereof. The presidential power of veto, therefore 
does not extend over the resolution of the House to impeach or the 


judgment or resolution of the Senate to convict or acquit. 


The trial shall not be by jury, so that none of the official ma- 
chinery—for the prosecution of crime in the courts—controlled by the 
executive, can be called into operation ; and finally, the power to grant 
reprieves and pardons for offenses against the United States, express}, 


excepts cases of impeachment. Any construction of the constitutions) 


provisions relating to the subject which would have the result of 
bringing any impeachable offense under the control of the Executive 
Department of the Government, would violate the very evident ob- 


ject for which this great and “essential check” was confided to the 


two Houses composing the legislative branch, and imperil if not destroy 
itsefficiency. Thus, if the President can by removal of an official de- 
rive the House of Representatives of its power to impeach and the 
Senate of its power “ to try all impeachments,” he may not only shel- 
ter a dangerous enemy and treacherous public servant from the pen- 


alty of disqualification ever to hold office, but, having control over 


the officials whose duty it isto prosecute offenders before the judicial 
branch, he can practically prevent the trial of the criminal in the 
courts or, if in his discretion he permits the prosecution to proceed, 
he can by a pardon totally relieve the criminal from all legal punish- 
ment for his guilt. 

It is therefore essential, in order to maintain that independence 
which by the Constitution it was designed should be secured to the 
two Houses of the Congress in their exercise of this great and “ sole” 
power of impeachment, that under no construction should their juris- 


diction or method of proceeding be subjected, directly or indirectly, 


in any degree to the action or influence of the executive branch. 
It is the national self-protection against executive encroachments or 


malfeasance, and in its initiation and enforcement must carefully be 


kept out of the domain of executive power or control, for the correction 


of whose wrong it was especially designed. Ifthen the power of the two 


Houses of the Congress is to be maintained without interference or in- 


fluence on the part of any officer of the executive branch, what shall 


be said of that construction of the Constitution which gives to the 
guilty official himself the power at will to keep himself within or 
place himself without the jurisdiction of the two Houses of Congress, 
and submit to be impeached only with his own consent ? 

It is difficult with a grave face to state the proposition that a culprit 
shall not only raise the question as to the jurisdiction of the tribunal 
assuming to try him, but decide the question himself at his own will 
and pleasure, carrying his discharge in his own pocket, to be produced 
at will, asin the present case was sought to be done by a resigna- 
tion, on the very stroke of the hour when the resolution to impeach 
him was about to be adopted by the House of Representatives ; in 
other words, that a plea to the jurisdiction of a court is to be set- 
tled, not by the law and facts as they existed at the time of the 
commission of the offense, but is to be decided by the accused party, 
and not by the court—is to be always subject to the willingness of the 
accused to be tried at all. 

To admit such a proposition in a case like the present would lead 
to this result: that any guilty official being, as almost invariably is 
the case, the sole custodian of the proofs of his own misconduct, and 
having by virtue of the powers of the office he was betraying the very 
means and the only means of concealment, should keep concealed not 
only his guilt but all means of its detection, until the expiration of his 
term or his resignation at any time convenient to himself, and should 
then leave the office vacant and for the first time open to inspection; 
that he should in violation of every principle of law and justice be 
suffered to take advantage of his own deliberate wrong; be enabled 
to change an unpardonable offense to one within the power to pardon 
given to the President. 

The high crime and misdemeanor of which W. W. Belknap has been 
impeached is an offense against the whole people of the United States; 
it is a “ public offense” in the strongest, fullest sense of the word. 

It is not doubted that the crimes alleged in the articles of impeach- 
ment are “high crimes” and impeachable under the Constitution— 
it is admitted under the pleadings as they now stand, and for the 
purpose of deciding the question before us, that Belknap, while Secre- 
tary of War, and by the corrupt use of his power as Secretary of 
War, did commit high crimes—the offense — nothing less than 
the sale for money, of post-traderships, criminally disregarding his 
duty as Secretary of War, and basely prostituting his high office to 
his lust for private gain, to the great damage and injury of the ofli- 
cers and soldiers of the Army of the United States as well as of emi- 
grants, freighters, and other citizens of the United States, against 
public policy, and to the great disgrace and detriment of the public 
service. 

But it is argued in his defense that, having removed himself from 
the office by his own act of resignation, which act, although promptly 
assented to by the President of the United States, is not thereby 
enforced or weakened in its legal results as to him, (Belknap,) he is 
ipso facto beyond the jurisdiction of the Senate, and that the judg- 
ment expressly authorized by the Constitution of “removal and dis- 
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qualification from holding any office of honor, trust, or profit” under 

) the United States cannot be entered and enforced against him. 
Can it be that a person charged with crime can thus at will place 

himself within or without the range of judicial authority? 
; [he judgment of disqualification to hold and enjoy any office under 
¥ the United States would seem to contain in itself the removal of an 
incumbent, because it forbids the party convicted to hold or enjoy 
any oftice, therefore, in presenti as well as in futuro. The final consum- 
mation of long-contemplated crime could be postponed until the last 
hour of his official term, until just enough of official power remained 
to make guilt successful, yet not enough to compel it to respond to 
the demands of justice. 

The train could be laid and the slow-match lighted with close cal- 
culation, and the incendiary retire to the place of safety outside the 
jurisdiction charged with his punishment. 

“ “Removal” from the particular office then held, on the contrary, 
does not include disqualification thereafter to hold some other office 
or oftices, or the same office for another term. If, as has been argued, 
removal was the sole object of impeachment, then, that once accom- 
, plished, the more serious and enduring part of the judgment author- 
ized by the Constitution could never be executed, because no officer, 
i.e. person holding office, existed upon whom this portion of the sen- 
tence could operate. 
e As reasonably could it be said, that because in the verbal arrange- 
p ment of the Constitution the word “ removal” precedes “disqualifica 
tion,” the rendition of removal, being the first part of the judgment, 
would make it impossible to proceed any further. 

But the Constitution in the clauses conferring jurisdiction in cases 
of impeachment (article 1) does not require “ an officer” or person in 
' oftice to be the subject of the judgment of the Senate. The individ- 
, ual under impeachment is termed in one clause “a person,” in another 

“a party,” and in the enumeration of the classes whose removal from 
ih offices upon conviction for certain offenses is made imperative we find 
F “the President of the United States, the Vice-President, and all civil 
: officers.” So that nothing in the Constitution expressly or impliedly 

requires the party against whom judgment of the Senate of disquali- 
lication is rendered to be in office at the time of trial or conviction. 
Upon what principle of, reasonable construction, may it be asked, 
shall the judgment of the Senate not extend so as to embrace dis- 
qualification of the guilty party to hold office ? 
The Constitution gives the power in plain words: “ The judgment 
shall not extend further.” That is, it may extend so far as to remove 
and disqualify—omne majus in se continet minus; if the judgment may 
include both removal and disqualification, it may exclude either or 
both, except as provided in section 4, article 3. 

It is clearly in the power of the Senate in passing judgment to pro- 
ceed to the outer boundaries of the power so granted, or stop short at 
any point within it. 

In the historical view of the usage and practice of impeachmentsin 
the country from which we have derived the institution, no case has 
appeared of which I have knowledge wherein the power to impeach 
and try an ex official for an offense impeachable when it was com- 
mitted, was ever denied or questioned. Such was the admitted and 
frequently-exercised power of the British House of Commons up to 
and at the time of the importation of the institution of impeachment 
into the Government of the United States, and when the correspond- 
ing branch of the Legislature under our system—the House of Repre- 
sentatives—was invested with the general jurisdiction of the subject 
by the grant to them of the “sole power of impeachment,” while to 
the Senate was confided the “ sole power to try all impeachments.” 

Taking the law and usages of impeachment as they found it in the 
mother-country, the founders of our Government proceeded to mould 
it into harmony with the new and more liberal system they were 
secking to establish. They made certain important changes in the 
way of restriction and also by enlargement of the relative powers of 
the legislative bodies, respectively accusatory and judicial. 

And it is safe for us to assume as a canon of criticism upon this 
part of their work that, wherever they did not expressly or by the 
most necessary implication change the law and practice of impeach- 
ment as it then existed in Great Britain, they intended to maintain 
it as it then was, unimpaired in all its features. 

Let_us notice the changes expressly made. 

In Great Britain the monarch could not be impeached. 

In the United States the chief of the executive branch, the Presi- 
dent of the United States, was made liable to be impeached. 

_ In Great Britain the royal pardon, although not pleadable to abate 
impeachment, could relieve against all penalties of impeachment, and 
thus absolve the offender at the will of the king. 

In the United States the power of the President to pardon was not 
permitted to extend to cases of impeachment. 

_ InGreat Britain the judgment of the House of Lords was limited 
in its nature and, extent, only by their discretion. 

In the United States the judgment of the Senate was forbidden to 


— further than removal from office and disqualification to hold 
omce, 



























































In Great Britain a trial and conviction on impeachment could be 
pleaded in bar of a second trial for the same offense. 
In the United States it was expressly provided that judgment of 


conviction on impeacament should not operate as a bar to trial and 
punishment at law. 
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In Great Britain a bare majority of the peers was suflicient to con- 
Vict. 

In the United States two-thirds of the Senators present were re- 
quired to concur in a judgment of conviction. 

Bills of attainder and er post facto laws, species of public remedy of 
great antiquity and frequent recourse, well known in parliamentary 
prosecutions in Great Britain, were expressly forbidden by section 9 
of the first article of the Federal Constitution. 

Thus we find the founders of our constitution of government did 
carefully consider and weigh all the features of the English institu 
tion of impeachment as it then existed, with careful reference to the 
scope of powers and their adaptation to the new Government they were 
arranging; and it seems to my mind a necessary consequence for our 
acceptance that, except as they expressly altered and amended it, it 
now remains and must duly be exercised by the House of Representa- 
tives and the Senate of the United States. 

Upon what presumption of reason or justice, by what allowable 
construction can we decide that the House of Representatives or the 
Senate of the United States are to be deprived of their respective pow 
erstoimpeach and to hear and determine impeachments in cases where 
the guilty party who committed high crimes when in office has gone 
out of office by resignation before the resolution to impeach him has 
been adopted by the tribunal possessing the “ sole power ?” Such 
power did confessedly belong to the impeaching power of the gov 
ernment from which we imported the institution and was there fre 
quently exercised and never in any case questioned. By what au- 
thority can we subtract this inrportant feature of that power which 
our fathers left untouched within the jurisdiction they delegated tothe 
two Houses of Congress ? 


When the first case of impeachment under the Federal Constitution 
occured—that of Blount, a Senator from the State of Tennessee who 
had been expelled from this body—the question of jurisdiction arose, 
and was in substance confined to the issue whether a Senator of the 
United States was a civil officer of the United States or the officer of 
a State, and the decision was that he was not a civil officer of the 
United States within the meaning of the Constitution, and therefore 
not liable to impeachment by the House of Representatives. But in 
the course of that ably-argued case it was stated by the prosecution 
and admitted by the counsel for the defendant that a party could not 
escape impeachment for crimes committed while in office by resigning 
his office. . 

Mr. Bayard said : 

It is also alleged in the plea that the party impeached is not now a Senator 


is enough that he was a Senator at the time the articles were preferred. If the 
impeachment were regular and maintainable-when preferred, I apprehend no sub 
sequent event grounded on the willful act, or caused by the delinquency of the 
party, can vitiate or obstruct the proceeding. 
or 


It 


Otherwise the party, by resignation 
the commission of some offense which merited and occasioned his expulsion, 


might secure his impunity. This is against one of the sagest maxims of the law, 
which does not allow a man to derive a benefit from his own wrong 


Mr. Dallas, for the defendant, said: 


There was room for argument whether an officer could be impeached after he 


was out of office; not by a voluntary resignation to evade prosecution, but by an 
alversary expulsion. 


Mr. Ingersoll, for the defendant, said: 


It is among the less objections of the cause that the defendant is now out of office 
not by resignation. I certainly shall never contend that an oflicer may first com 
mit an offense and afterward avoid punishment by resigning his office; but the de- 
fendant has been expelled. Can he be removed at one trial and disqualified at 
another for the same offense? Is it not the form rather than the substance of a 
trial? Do the Senate come, as Lord Mansfield says a jury ought, like blank paper 
without a previous impression on their minds! Would not error in the first sen 
tence naturally be productive of error in the second instance? Is there not reason 
to apprehend the strong bias of a former decision would be apt to prevent the in 
fluence of any new lights brought forward upon a secon trial. 


In the light, then, of history, the record of decisions, and examina- 
tion of the plain provisions of the Federal Constitution, how can we 
doubt that the power to impeach a man, when out of oflice by his own 
resignation for high crimes committed by him when in office, was not 
subtracted from the general grant of power over the subject which 
our fathers so deliberately placed in the Constitution ? 

I do not consider it necessary to repeat the cumulative evidence in 
support of the views I have stated, which is contained in the report 
by Mr. Madison of the debates in the convention which framed the 
Constitution. They have been too often referred to by the managers 
on the part of the House and in the opinions delivered in this body to 
make further citation needful. Nor do L reproduce the illustrations 
or restate the arguments already drawn so well and elaborately from 
the constitutional provisions of the States of Delaware, Pennsylvania, 
Virginia, and others, expressly giving the power to impeach men 
when out of office for crimes committed by them when in office. 

Does it not seem a most unusual construction to give to an express 
limitation upon a power the effect of an enlargement, and to hold 
that when a State constitution has expressly limited impeachment 
to two years after the party accused has ceased to hold the office in 
which he was guilty of misconduct, it therefore implies that no 
power so to impeach would have existed but for the limitation ? 

Jurisdiction on the subject isnot conferrd by the fourth section of the 
second article of the Constitution, which is a mere cautionary addition 
to the provisions of article 1 by making removal from oflice im 
perative inf certain enumerated cases and for certain offenses, but in 
no degree and not even by remote implication impairing or restrict- 
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ing or qualifying the general grant of jurisdiction before contained 
to the House of Representatives of the 


“sole power of impeachment,” | 


and to the Senate of the “ sole power to try all impeachments.” And in | 


Blount’s case such was the view stated on the part of the House of 
Representatives, and not dissented from by counsel for the defendant. 
Mr. Bayard said: 


The use of the law of impeachment is to punish and thereby prevent offenses 
which are of auch a nature as to endanger the safety or injure the interest of the 
United States; and the object of the Federal Constitution was to provide for that 
safety and to protect those interests. Such offenses may be committed as well by 
persons out of office as by persons in office; and although the punishment can go 
no further than removal and disqualification, which restriction was perhaps wisely 
introduced in order to prevent those abuses of the power of impeachment which 
had taken place in another country, yet it may often be extremely important to pre 
vent such offenders from getting into office as well as to remove them when they 
are in; and it is therefore as consistent with the policy of impeachments and the 


principles of the Federal compact to punish them in the one case asin the other 
The learned counsel for the defendant have adduced many of the State constita 
tions to show that the States have in their own constitutions restricted the power 


y 

them, it ought to be inferred that the States, in ratifying the Federal Constitation 
intended that the power of impeachment which it contains should be restricted in 
the same manner But, Mr. President, I cannot discern how this inference is war- 
ranted rhe very contrary I should suppose ought to be inferred. It must be re 
membered that in the State constitutions the power is expressly limited; and that 
terms are employed very different from those to be found in the Federal Constitu 
tion. This proves that where the States intended to limit the power, as in their 
own constitutions, they employed express words for that purpose ; from whence it 
may surely be inferred that when they took the Federal Constitution, without any 
such express words, they intended to take the power of impeachment alone with it, 
without any such limitation. It must also be remarked, that the convention which 
framed the Federal Constitution was composed of members from each State, who 
must have understood their own State constitutions, and the limitations on this 
subject which they contain. Had they intended to limit the power of impeach- 
ment in a similar manner, they would no doubt have done it by express words, as 
in their respective State coustitations.—Annals of Congress, Fifth Congress, vol. 2, 
pages 2200, 2400 

The Constitution has said who shall have the power to impeach and who of try- 
ing impeachments It has also limited the extent of the punishment. But it has 
not described the persons who shall be the objects of impeachment, nor defined the 
cases to which the remedy shall be confined We cannot do otherwise, therefore, 
than presume that upon these points we are designedly left to the regulations of 
the common law Sir, in the very threshold has not this law given us the founda- 
tion upon which we stand! Where have we looked for the form of the pleadings 
which has brought the present question before the court? And if, sir, a question 
of evidence should arise, as happened upon a former oceasion, should we hesitate 
as to the law which ought to determine its competency! If we were asked whether 
a greater looseness in pleadings on impeachment were not allowed than in suits at 
law, we should answer in the affirmative; and if it were inquired whether the rules 
of evidence were more lax, we should answer in the negative ; and in suc h opinions 
I trust we should not be contradicted by the learned counsel of the party impeached ; 
and yet, sir, the opinions could alone be collected from the rules of the common 
law 

It is perhaps worthy of observation that even as it regards those persons who 
are clearly liable to impeachment, there is no direct provision which subjects them 
to it. Thus, in the fourth section of the second article, which has the closest con 
nection with the point. It has not said President, Vice-President, and civil of 
ficers, shall be liable to impeachment; but, taking it for granted that they were 
liable at common law, has introduced an imperative provision as to their removal 
upon conviction of certain crimes.—Annals of Congress, Fifth Congress, volume 2 


page 2253. 


Indeed, it would seem necessary to sustain the proposition that the 
jurisdiction of the Senate to try an impeachment depended upon the 
resignation or retention of his office by the alleged offender, at his 
own will, that clauses giving sole power to the House to impeach 
should be supplemented by the words “ provided the party accused is 
willing to be impeached.” 

Such would be the effect of sustaining the defendant’s plea in the 
ease before us. The pleadings before us disclose an impeachable 
offense to have been committed, which I have heretofore described, 
using the language of the articles of impeachment: 

That, having thas committed an impeachable offense, the said Bel- 
knap resigned hisoflice, and on the same day, and after the lapse of afew 
hoars, the House of Representatives, upon report of one of its stand- 
ing committees, who for several days previous had taken cognizance 
of the offense, and been engaged in taking testimony, adopted a reso- 
lution to impeach him. This impeachment has been duly and for- 
mally presented by the House to the Senate, who, sitting as a court 
duly organized under oath, now consider the same, after full argu- 
ment by the managers on the part of the House and counsel on be- 
half of the defendant. 

Any argument of the danger of this proceeding to the safety and 
rights of individuals is just as applicable to persons in office as to 
persons out of office. Oppression and injustice are just as probable 
and as much to be dreaded by office-holders as ex officials, The incen- 
tives and motives to such action would be the same in the case of one 
as the other. Indeed the desire to remove an opponent from his office 
might well constitute the sole incentive. 

Shall the crime be punished ; and whoshall be subjected to the pen- 
alty ? Of the identity of the guilty person there is no question. The 
offense remains “unwhipt of justice;” and must it remain so for- 
ever? And must the American people be deprived of the protection 
against the possibility of repetition of this crime against them and 
their Government by this same party because he has resigned the 
office since his commission of the offense and immediately upon its 
detection? This would be to deny justice; and yet “toestablish jas- 
tice” was one of the declared objects for which the Constitution we 
have sworn to support was ordained and established. 

The proceedings by way of impeachment are not adapted for ordi- 
nary offenses or ordinary officials. It isan extraordinary proceeding 
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to meet extraordinary offenses, especially dangerous to public we}- 
fare and safety. 

The best and most justifiable object of public punishment is to 
prevent repetition of offenses by making public examples. The end 
sought is justice, not vengeance ; to protect society, and not merely 
inflict suffering on the criminal. 

The proceeding is too cumbersome, dilatory, and expensive to be 
lightly undertaken. 

Mr. Justice Blackstone styles it “the trial of great and enormous 
offenders, whether Lords or Commons, * * by the most solemn 


| grand inquest of the whole kingdom.” 


The two great bodies of the Federal Legislature could not in the 


| nature of things find time for frequent trials of this nature to the 


necessary exclusion of their legislative business. It is only in such 
cases as the present, when a great public example in the trial and 
punishment of a great public offense is believed by the body having 


| the “sole power” of impeachment, to be needed for the public safe 
of impeachment to official persons and official offenses ; from whence, according to | 


ty, for the protection of the integrity of the Government, then, when 
this high discretion has been exercised by the department of th 
Government having the sole power, in a case like the present, pre- 
senting an impeachable offense committed by a person clearly im 
peachable when he committed it, I cannot doubt the power and duty 
of the Senate to take jurisdiction and proceed regularly and duly 
to the hearing and determination. . 

It is my judgment that the plea of the accused to the jurisdiction 
of the Senate be overruled. 





Opinion of Mr. Boutwell, 
Delivered May 25, 1876. 


Mr. BOUTWELL. Before proceeding to a statement of the case 
I venture to submit to the Senate some general considerations upon 
three topics connected not remotely with the question before us. It 
is worthy of observation that for nearly a century all classes of per- 
sons, the learned and the unlearned, commentators and students, reste«| 
in the belief that there was no authority in the Constitution of the 
United States for the impeachment of a private person. 

It is also true that nothing has come to us of the sayings or the 
doings of the men who framed the Constitution, either in the report 
of the debates in the convention or in the words of the authors of the 
Federalist, which justifies the concluion that the eminent men con 
cerned were of opinion that the instrument which they had formed and 
were advocating before the people contained the power which is now 
claimed for it by friends of jurisdiction in the case before the Senate. 

I think it is also true that when the question was first raised in 
the the Senate and brought authoritatively to the notice of the pub- 
lic not a third of the Senate nor a third of the jurists in the country 
entertained the belief that there was any substantial argument or 
valid authority for the claim put forth; and it is only by ingenious 
discussion that support has been found for the position thus unex- 
pectedly taken. 

Much stress has been placed upon the circumstance that under the 
Constitution, if jurisdietion be denied, the President, the Vice-Presi- 
dent, or any civil officer charged with crime or misdemeanor justifying 
impeachment, may escape the jurisdiction and judgment of the Senate 
by merely laying down his office; and the question is put with sig- 
nificance, and in the estimation of many I doubt not with force, Cau 
it be possible that the Constitution has left it for the accused to de- 
cide for himself whether he shall submit to jurisdiction and trial or 
not? This question assumes in a large degree that the proceeding 
before the Senate is for the punishment of the accused, and the force 
of the inquiry is due entirely to this suggestion; but its value dimin- 
ishes when we accept the doctrine that the sole object is the removal 
of anunworthy official from office. If the Senate will consider another 
feature of the Constitution, surprise at the alleged want of power to 
try w civil officer who has been accused of an impeachable offense 
after his resignation will wholly disappear. 

The members of the Senate and House occupy a more important re- 
lation to the people of the country than that oceupied by any mere 
civil officer. In this statement I exclude the President and Vice- 
President, for according to the Constitution, as well as upon the 
judgment of eminent commentators, the President and Vice-Presi- 
dent are not civil officers. The statement I make in regard to the re- 
lation of Senators and Representatives to the people of the country is 
warranted by the opinion of the Supreme Court, and it is in accord- 
ance manifestly with the theory and reading of the Constitution. 
Senators and members of the House are a part of the Government 
itself, and not its mere agents. As a whole, they constitute the Gov- 
ernment for all legislative purposes. The President has only the 
constitutional faculty to concur or to refuse to concur in the action 
of Congress; and his refusal even can be overcome by a two-thirds 
vote. It may therefore be said with a large degree of truth that the 
two Houses of Congress constitute the Government of the country. 
We can imagine that the chairman of an important committee, as the 
Ways and Means in the House or the Finance Committee of the Sen- 
ate, might be corrupted, and through his influence and his capacity 
to control the legislation of the country he might so shape its policy 
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that its revenues would be greatly diminished, not for a single year, | office or any trust under the Government of the United States are 
but for a long period of time. An offense of this sort, if youcan draw | subjeet to impeachment. 


a line between heinous crimes that closely resemble each other, is of 
a darker hue than the mere acceptance of a bribe by a civil officer. It 
is the corruption of the Government at its source, and in such a man- 
ner that the means of raising public revenue and maintaining the 
public eredit would be seriously diminished. The only remedy in a 
legislative sense is the power of each House to expel a member by a 
two-thirds vote, the party accused being subject afterward to trial in 
the criminal courts of the country. But it is perfectly well known, 
and we have had examples and: illustrations of the fact, that a Sen- 
ator or Representative so accused, even after the calling of the roll 
commences upon the question of expulsion, may lay upon the table 
tne evidence of his resignation, and the power of the House or Senate 
to proceed further is at an end. This is precisely analogous to the 
power of a civil officer to lay down his office after articles of impeach- 
ment have been preferred, he being then subject, as would be a Sen- 
ator or Representative accused of a similar crime, to trial and pun- 
ishment in the courts of the country. 

I have next to say that the question of convenience deduced from 
results, whether only apprehended or clearly foreseen, likely to tlow 
from the rule established by the Senate in this case should have no 
bearing upon our judgment. We are not engaged in making a con- 
stitution, but in interpreting one. If we were engaged in making 
2 constitution the arguments and statements would be entitled to 
weight; but, as we are construing a Constitution already prepared 
and obligatory upon us, our power is limited to an honest examina- 
tion and interpretation of what it contains. 

It is claimed by the advocates of jurisdiction that under the clauses 
of the Constitution so often quoted, “the House shall have the sole 
power of impeachment” and “the Senate shall have the sole power to 
try all impeachments,” the power of impeachment vested in the two 
Houses of Congress is precisely that possessed by the Commons and 
Lords of England at the time the Constitution of the United States 
was adopted except so far as that power may have been limited in 
the Constitution itself. It is further alleged that as to jurisdiction of 
persons there is no limitation in the Constitution of the United States, 
the fourth section, second article, being inerely a Specification of the 
particular penalty which shall be applied to the President and Vice- 


President and all civil officers of the United States, but working no | 


limitation of jurisdiction as to other classes of persons. 

If this doctrine be true, the people of the United States are neces- 
sarily divided into three classes with reference to their liability to 
impeachment: First, all private persons—that is, persons who have 
never held any office or place of trust under the Government of the 
United States; secondly, the President, Vice-President, and all civil 
ofticers, being the parties mentioned in section 4, article 2; and, 
thirdly, all other officers of the United States and all persons who 
have held any office under the Government of the United States, 
whether military, naval, or civil. 

As regards the first class, it is contended by those who now favor 
jurisdiction that they were never liable to impeachment in Great 
Britain under what is called the common law of Parliament. I think 
it must, however, be admitted that this position is not supported by 
the facts within our reach. 

Mr. Wooddeson in his lecture upon impeachment asserts that “ all the 
king’s subjects are impeachable in Parliament.” We know that many 
private persons were impeached, but what is more conclusive is the 
tact that the Commons and Peers asserted uniformly for five centuries 
their unlimited power in cases of impeachment. They recognized no 
law but their own will, allowed no restraint but their own judgment, 
and in more than one case refused utterly to receive the opinion of 
the law lords as binding upon the Commons or the Peers in their ju- 
dicial capacity. 

Mr. Burkein his exhaustive report of 1794 establishes two features in 

the practice of the British Parliament in cases of impeachment: First, 
although there were many precedents, that a system of practice could 
not be deduced from them, and, secondly, that Parliament did not 
recognize the binding force of precedents, but claimed that in every 
case they could proceed upon their judgment as to what was lawful, 
whether as to persons, offenses, or penalties. At most it can only be 
claimed by those who maintain that the House and Senate have a 
jurisdiction under the Constitution of the United States correspond- 
ing to that exercised by the Parliament of Great Britain, that the 
question is unsettled whether or not all the citizens of the United 
States are subject to impeachment by the House and trial by the 
Senate. 
_ As regards the second class, all are agreed that they are liable to 
impeachwnent, there being some difference of opinion however as to 
the true construction to be given to the phrase, ‘And all civil officers 
of the United States.” 

The third class are clearly liable to impeachment, if what is called 
the common law of Parliament has been imported bodily by the Con- 
stitution of the United States and incorporated into our system. 

Nothing is better established in the history of Great Britain than 
the fact that officers of the Army and of the Navy were the most com- 
mon subjects of impeachment. It is, then, the claim of the friends of 
Jurisdiction that the common law of Parliament in regard to impeach- 
ment has been imported into this country, and that under that law all 
wilitary and naval officers and all persons who have held any civil 








In addition to this, if the rule be established, the possibility re- 
mains that, upon the authority of the British precedents and the opin- 
ions of British writers upon the subject, all private persons will be 
held as subjects of impeachment in the United States. In England 
impeachment was a proceeding for the punishment of crimes, and a 
trial, conviction, and judgment by the House of Peers could be pleaded 
in bar in the criminal courts; and much of the argument, especially 
that of convenience, turns upon the question whether in this country 
the proceeding is for punishment or only for the safety of the state. 
That it is not for the purpose of punishment is shown by two articles 
of the Constitution. Article 1, section 3, part 7, declares that the 
party convicted “shall be liable and subject to indictment, trial, judg- 
ment, and punishment according to law.” If judgment in case of 
conviction on articles of impeachment be a punishment, then it fol- 
lows that by the Constitution a person may be punished twice for 
the same offense, which is so inconsistent with the theory of our Gov 
ernment and the practice under it that there is no ground for the 
maintenance of such a doctrine. 

Further, if impeachment be a punishment, then the process itself 
disappears absolutely in the presence of the sixth amendment to the 
Constitution, which declares that ‘In all eriminal prosecutions the 
accused shall enjoy the right to a speedy and public trial by an im- 
partial jury of the State and district wherein the crime shall have 
been committed.” 

These provisions justify the most explicit statement that impeach- 
ment is for the safety of the state, and not for the punishment of the 
criminal; and the inference from this is that it cannot have been the 
intention of the framers of our Government to import by construe 
tion the British system, which was rather for the punishment of 
crime than for the protection of the state against official corruption 
or maladministration in office. In trial by impeachment in the United 
States, crime is alleged, not for the purpose of convicting and judging 
the accused for the crime, but the crime is alleged and proofs are 
offered forthe purpose of showing that the party accused is not worthy 
to hold office. 

It has been held by the Supreme Court and accepted by jurists and 
students that the common law of Great Britain, by which the rights 
of the people generally in civil and criminal affairs were ascertained, 
was not imported into this country. That system which our fathers 
rejected as inapplicable in America as a national system was the 
growth of centuries and the work of a long line of able lawyers and 
jurists until it reached that condition when it was entitled justly to 
the encomium of being “the perfection of human reason.” But it is 
now gravely asserted on the other hand that the parliamentary law 
in regard to impeachment, which was not even a system, but a sue 
cession of precedents from which no rules of action had ever been de 
duced, the product of political hostilities and personal animosities, 
was transported bodily into and made a part of the supreme law of 
the United States. Is it probable that, having rejected the system of 
common law applicable to the affairs of the people generally, a sys 
tem so perfect that but few modifications or improvements have 
since been made, they would have accepted a law in regard to im- 
peachment which did not deserve even the name of a system ? 

But it is said in effect by those who maintain jurisdiction that al 
though the law of Parliament has been imported into the United 
States and governs in all cases of impeachment by the Honse, the 
system itself, as it existed in England, is so bad that the Representa 
tives of the people of the United States will not act upon it except in 
a few cases of supreme importance. Noone can be responsible ‘or 
this; and so long as the passions of men shall be the chief agents in 
political affairs, it may be assumed that, the law being given, cases 
will be found. 

Until now the suggestion has never been made that it was in the 
power of the House to impeach or in the power of the Senate to try 
either military or naval officers. By the Constitution the President 
is Commander-in-Chief of the Army and Navy, and by virtue of 
that authority it is his exclusive province to select commanders 
in the field; but if the doctrine now advocated be established it 
will be in the power of the House of Representatives and the Senate 
by impeachmegt to remove an officer from his command, thus vio 
lating, as it seems to me, one of the chief prerogatives of the Presi- 
dent under the Constitution. 

Those who deny the broad jurisdiction claimed under the British 
law do so upon one of two grounds, either of which, as it seems to 
me, is entirely tenable. If it be assumed that the clauses before 
quoted, “ the House shall have the sole power of impeachment,” and 
“the Senate shall have the sole power to try all impeachments,” are 
jurisdictional clauses, they give to the two branches that power, and 
that power only, which can be found in the Constitution. 

The other theory is that they are functional clauses merely specify- 
ing the branch of the Government in which the charge of impeach 
ment is to originate and the branch of the Government in which the 
charge is to be heard and decided, and that the jurisdictional power 
is contained in the fourth section of the second article. In either 
case the result as to the measure of power is precisely the same. If 
the fourth section of the second article is the jurisdictional one, then 
the House and Senate can take just that power and that only which 
is granted by the section. If, further, as is manifestly true, the 
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section does specify particular persons and a class of persons to 
whom the power of impeachment is applicable, unless other per- 
sons or classes of persons are named or specified in the Constitution 
to whom the general power claimed is also applicable, then the 
power itself is limited to those specified in the section referred to. 
This is manifest upon many grounds. Im the Constitution words of 
inclusion, whether the words relate to a grant of power, to a lia- 
bility, to a penalty, or to the imposition of a duty, are words of ex- 
clusion also. The power is granted or the liability or duty is im- 
posed upon the persons named, and nothing is to be assumed by or 
for any one else. The words of the fourth section, second article, are 
specific in this particular. They provide that the President, the 
Vice-President, and all civil oflicers of the United States shall be lia- 
ble to impeachment; therefore sufficient is found to which the en- 
dowing clauses or the functional clauses of the Constitution can 
be applied, and we need not seek by implication or construction, or by 
the importation of powers from the law of Parliament to find other 
subjects for the application of the same clauses. 

The executive and judicial branches of the Government under the 
Constitution are distinct from the legislative in one important par- 
ticular. The executive and judicial branches can take and exercise 
that power only for which specific authority is given in the Consti- 
tution or the laws. Nothing can be taken or assumed by implication 
or construction. This view recognizes a check upon every branch of 
the Government. The executive and judicial branches can take noth- 
ing by implication or construction ; and in case the legislature shali 
exceed its constitutional power the judicial branch can annul its acts. 
Hence, it follows that the Government in all its parts is practically 
as well as in theory a Government of limited powers. The legisla- 
tive branch of the Government is endowed with power, by article 1, 
section 8, and paragraph 1s— 

To make all laws which shall be necessary and proper for carrying into execu- 
tion the foregoing powers, and all other powers vested by this Constitution in the 
Government of the United States or in any Department or officer thereof. 

The Senate is not now acting in its legislative capacity, but its 
functions are entirely judicial, and, being judicial, we are obedient in 
this respect to the law which applies to the judicial department of 
the Government in its other branches. It is, therefore, incumbent 
upon those who claim that the Senate has jurisdiction over a private 
person, Whether he has held office or not, to find in the Constitution 
specific authority for the power which they propose to exercise. 
Article l0of the amendments to the Constitution enforces this doctrine 
with great clearness : 

The powers not delegated to the United States by the Constitution, nor prohib 
ited by it to the States, are reserved to the States respectively, or to the people. 

The Senate in the matter of jurisdiction represents the United 
States, and we cannot exercise jurisdiction if we observe the tenth 
amendment, unless we can find the power delegated to the United 
States by the Constitution. It is not assumed by any one that that 
power is an expressed power. If exercised at all it is to be exercised 
only upon the theory that indirectly and by implication the whole of 
the law of Great Britain on the subject of impeachment has been im- 
verted into the Constitution by the general terms “The House shall 
Sane the sole power of impeachment” and “The Senate shall have 
the sole power to try all impeachments.” 

In concluding this part of my argument I submit, with great confi- 
dence, that inasmuch as persons and a class of persons are mentioned 
and specified in section 4 of article 2 as subject to impeachment, and 
as no other persons are specilied or mentioned in any other part of 
the Constitution, and as these persons and classes are adequate sub- 


ject-matter to which the endowing clause of the Constitution can be 


applied, the attempt to extend those clauses and to include there- 
under the law of the British Parliament is a construction of a written 
constitution so broad in its character and so dangerous in its conse- 
quences that it ought not to be accepted either by the Senate or by 
the country. 

It has been said in the course of the debate that section 4, article 
2, is mislocated, and that if it had the meaning which the opponents 
of jurisdiction give to it, it should have been placed under section 3 
of article 1; and this view is in some degree sanctioned by a remark 
made by Mr. Justice Story. An examination of section 3, article 1, 
shows that the chief object of that section was to fftrnish rules for 
the government of the Senate, aud that it does not anywhere con- 
tain a grant of power: 

The Senate of the United States shall be composed of two Senators from each 
State. * * * They are to be divided into three classes, * * * No personshall 
be a Senator who shall not have attained to the age of thirty years. * * * The 
Vice-President of the United States shall be President of the Senate, but shall 
have no vote, unless they be equally divided. 

* * * The Senate shall choose their other officers, and also a President pro 
tempore, in the absence of the Vice-President. 


These are rules of conduct rather than grants of power. Follow- 
ing these provisions in the same section and connected with them, it 
is declared that— 


The Senate shall have the sole power to try all impeachments. When sitting for 
that purpose, they shal! be on oath or affirmation. When the President of the United 
States is tried, the Chief Justice shall preside: and no person shall be convicted 
without t&e concurrence of two-thirds of the members present. 

Judgment in cases of impeachment shall not extend farther than to removal from 
office, and disqualification to hold and enjoy any office of honor, trust, or profit under 
the United States: but the party convicted shall nevertheless be liable and sub- 
ject to indictment, trial, judgment and penishment, according to law. 


$$$. 


These provisions in regard to impeachment seem to me to be also rules 
of conduct rather than grants of power, and if nowhere else in the 
Constitution were there to be found operative words or grants of 
power these provisions would be wholly without force or value. 

The fourth section of article 2 declares that— 

The President, Vice-President, and all civil officers of the United States, shal] bo 
removed from office on impeachment for, and coaviction of, treason, bribery, 0; 
other high crimes and misdemeanors. F 


This section is either declaratory that the officers named are subject 
to impeachment, and of necessity all other persons are excluded, or it 
is a grant of power in the sense of being a jurisdictional clause, and 
in that case as well it works the exclusion of every other ofticer or 
person from the liability therein imposed upon the oflicers specitied 
and enumerated. In either view it is to be construed strictly. It 
includes the President, Vice-President, and all civil officers of the 
United States as subjects of impeachment, and upon the construction 
for which I have contended no person can be impeached except he 
come within the enumerations of this section. ‘The section speaks of 
the President in office, of the Vice-President in office, and of all civi! 
officers of the United States as those who are in office, and it does not 
speak of others. It has been contended that any person who has held 
the office of President, or of Vice-President, or who has been a civil! 
officer of the United States, can be proceeded against by impeachment 
under this section upon the ground that he was President or was 
Vice-President or was a civil officer at the time the offense was com- 
mitted. 

It has been said by Chief Justice Marshall and quoted by several 
Senators in this debate that there is but one definition, that of the 
word “ treason,” to be found in the Constitution. From this state- 
ment I dissent. There are two modes of defining words: one is by a 
description of a word by the use of other words, as in the case of the 
definition of “treason” in the Constitution ; but a more accurate deti- 
nition of a word can be reached by the use and the repetition of the 
use of it in the same paper or document and in relation to the same 
subject-matter. In article 2 of the Constitution the words “the 
President ” are used several times and in relation to different duties 
and powers imposed or conferred on the President and always with 
reference to the person in oflice, to the person holding the ottice of 
President. 

_ The executive power shall be vested in a President of the United States of Amer 
ica. 

No person except a natural-born citizen or a citizen of the United States at the 
time of the adoption of this Constitution, shall be eligible to the office of President 


* «* 


In case of the removal of the President from office, or of his death, resignation 
or inability to discharge the powers and duties of the said office, the same shall 
devolve on the Vice-President. * * * 

The President shall, at stated times, receive for his services a compensation. 
" @ 


_ Before he enterd on the execution of his office he shall take an oath or affirma 
mo © * 2 

The President shall be Commander-in-Chief of the Army and Navy. * * * 

The President shall have power to fill up all vacancies that may happen during 
the recess of the Senate. 

And in the same article the phrase— 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

It isa great latitude in construction to assume that in the same 
article of the Constitution the words “the President” are used four 
or five times as having reference to the person in the oflice of Presi- 
dent, and to no one else, and yet, in another case in the same article, 
to assume that the words “the President” include not only the per- 
son holding the office of President but every other person living who 
at any previous time has held the office of President. This is the 
result to which the supporters of jurisdiction in this case are driven, 
upon the theory that the fourth section of the second article includes 
not only the persons in office but all other persons living who at any 
time have held either of the offices enumerated or described in that sec- 
tion. Thesubstantive members of this section, “the President,” “the 
Vice-President,” and “all civil officers of the United States,” are so 
connected with each other grammatically, logically, and by a sim- 
ilarity of responsibility that the law of impeachment must be the 
same for all. Inasmuch as section 4, article 2, whatever construction 
may be put upon it, relates to the President and Vice-President and 
all civil officers of the Government who for the most part are the ap- 
pointees of the President, by and with the advice and consent of the 
Senate, or of the heads of the several Departments, it would seem that 
no more proper place could be found in the Constitution in which to 
set forth their liability to impeachment in cases of treason, bribery, 
or other high crimes and misdemeanors than in the article assigned 
to the duties, prerogatives, and liabilities of the President of the 
United States. Upon the view which I have been presenting, that 
the provisions of section 3, article 1, in regard to impeachment, are 
rules merely to be applied to those cases of impeachment for which 
provision is specifically made in the fourth section of the second ar- 
tiele, there is no difficulty in reaching the conclusion that the phrase 
“Judgment in cases of impeachment shall not extend further than 
to removal from office, and disqualification to hold and enjoy any 
office of honor, trust or profit under the United States” is limited to 
these persons specified in section 4, article 2, who may be impeached 
and brought to trial at the bar of the Senate. It follows, also, and 
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necessarily, that the proceedings are limited to persons in office. In- 
asmuch as the judgment is mandatory that they shall be removed, 
although a discretion is vested in the Senate to disqualify the con- 
vieted party in the manner provided in the third section of the first 
article, it is clear that the impeaching power is limited to the per- 
sons specified and classified in the fourth section of the second article. 

| submit in conclusion a statement of the case upon the argument 
that I have presented. ; eres, 

The power claimed by the friends of jurisdiction is an uncertain 
power, and no writer, either English or American, has ever fixed a 
limit to the authority of the British Parliament within that laid down 
by Wooddeson, who asserted that all British subjects are liable to im- 
peachment. In this debate, however, it has been contended that pri- 
vate persons were never so liable in England. This argument is not 
sustained by the precedents, is not in harmony with the authorities, 
and it is wholly inconsistent with the claim of the Parliament re- 
peated in many cases and distinctly set forth in the report of Mr. 
Burke of 1794. From that report it appears that the authority was 
unlimited and that precedents of former Parliaments even were not 
*)inding. But whatever may be the liability of private persons, it is 
quite clear that all naval and Inilitary officers were not only subject 
to impeachment in Great Britain, but that such persons were the 
favorite objects of the proceeding. Jurisdiction in this country 
brings these officers, whether in commission or out of commission, 
alike within the power of the House to impeach and the power of 
the Senate to convict and remove from office, thus annihilating one 
of the high constitutional prerogatives of the President. In time of 
war the exercise of the power would injure the rights or even endan- 
ger the existence of the Government. 

It is not claimed by any one that there is a specific grant of this 
power in the Constitution of the United States, and it must be ad- 
mitted that for nearly one hundred years no assertion of such power 
has been made except by managers or counsel in two of the early 
trials. This claim was neither recognized directly by the Senate nor 
involved in the judgments finally rendered. On the other hand, it is 
to be said that those who deny jurisdiction in the case at bar so con- 
strue the Constitution that, civil officers are subject to a jurisdiction 
and judgment corresponding exactly to that to which members of the 
House of Representatives and Senate are amenable. Expulsion is the 
only penalty that can be imposed upon the latter, and that penalty 
may be avoided by resignation even at the last moment before the 
final one in the proceedings. Civil officers, by the process of impeach- 
ment, are also liable to removal by the judgment of the Senate, which 
also, it is to be admitted, may be avoided by resignation. In both 
cases the parties accused are alike liable to indictment, trial, judg- 
ment, and punishment in the criminal courts, according to the laws 
of the land. 

While the penalties imposed upon members of Congress and upon 
civil officers are thus shown to be equal, it is to be said that the obli- 
gations resting upon Representatives and Senators are even higher in 
their character, and their opportunities for doing the public an injury 
by the commission of the crimes enumerated are even greater than 
the obligations imposed upon or opportunities open to civil officers. 
It is to be said further that the construction given to the Constitution 
by those who deny jurisdiction furnishes appropriate use for every 
word employed in the Constitution, while, by the construction claimed 
by the friends of jurisdiction, there is no certainty as to the suljects 


of impeachment or the jadgment that may be rendered in case of con- 
viction, 


Opinion ef Mr. Cooper, 
Delivered May 26, 1876. 


_ Mr. COOPER. Mr. President, the only question before us for decis- 
ion arises under the plea of the defendant denying the jurisdiction 
of this court to try him upon the articles of impeachment presented 
hy the House of Representatives charging him with high crimes and 
misdemeanors committed while in office as Secretary of War. The 
erimes charged, it is conceded, are such as may be the subject of im- 
peachment. They are of the class expressly named in the Constitu- 
tion as the subjects of this proceeding. Nor is it denied that if com- 
mitted at all by the defendant it was while he held a civil office under 
the Government of the United States. But the defense rests alone 
upon the assumption that the defendant not now being in office can- 
not be tried in this mode of proceeding. The issue being thus nar- 
rowed relieves us from the necessity of examining and determining 
the various questions which have been suggested and discussed as to 
what character of offenses were the subject of impeachment at com- 
mon law, or under the English government, and the persons who 
might there be tried for snch offenses. It is certainly true, as has 
been argued, that we possess no power to try this case unless it is 
conferred upon us by the Constitution of the United States. This is 
«Government of delegated and enumerated powers, and possesses 
such only as are clearly granted by the organic law. 
That law is our chart. 1ts mandate we must obey. Where it is 
silent we should not act. 

The magnitnde of the power sought to be exercised, together with 
the results for good or evil which must follow its use to the citizens 
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of the Republic, affecting as it will the rights and privileges of all 
who have held oftice under the Government, demands for its exercise 
a clear and explicit grant of authority. Impeachment calls into use 
the highest powers of Government. It exceeds in importance, be- 
cause of the grave nature of the offenses cognizable under it and the 
exalted position of the culprits arraigned at its bar, all other investi- 
gations of alleged criminal misconduct known to civilized communi 
ties. Hence the importance and necessity for the grant of explicit 
authority before it shall be used. But if such authority is found in 
the organic law then the duty to act is made the more imperative 
from the same weighty considerations. The public weal is for the 
time being committed to our care and guardianship, and we should 
be careful that we are not unfaithful stewards or unmindful of the 
great interests confided to us. The decision we may make in this 
case will not only affect the defendant in character and position, 
but will embrace within its scope every person who has held, or may 
hereafter hold, office under the United States Government. Proceed- 
ings by impeachment in this country are for the remedy, if not pun- 
ishment, of offenses “which are of such a nature as to endanger the 
safety or injure the interests of the United States, and the object of 
the Federal Constitution was to provide for that safety and to pro- 
tect those interests.” 

It cannot be denied that the power to impeach for such offenses is 
conferred upon the House of Representatives by the Constitution. 
The same instrument also vests in the Senate the right to try all such 
impeachments. Are these rights conferred in express terms under 
one article of the Constitution, or are they to be implied under an- 
other ? 

If those who find the power under the first article of the Constitu- 
tion are correct, then it is broad and ample, unless qualified and lim- 
ited by some other provision found in the same instrument. It is 
admitted that the Constitution must be construed as a whole; that 
its several provisions must be made to harmonize; and no construe- 
tion given to it is correct which does not reach such result. 
and effect must be given to each provision contained in it. Nothing 
was inserted which is meaningless or foolish. It is methodically di- 
vided under appropriate titles significant of the subjects intended to 
be embraced under each. The right conferred upon the House of 
Representatives of the sole power of impeachment is given by the first 
article of the Constitution, which provides for the legislative power, 
in whom vested, and of what to consist. It is placed in the same 
sentence with the power of-the House to choose their Speaker and 
other officers. The right of the House to choose a Speaker is given 
nowhere else in the Constitution. 

Ever since the organization of the first House of Representatives 
under the Constitution, this power has been exercised without objec- 
tion from any one. It has always been acted upon, and thus ac 
knowledged to be substantive in character. This being so, why is 
not the power to impeach, included as it is in the same sentence, also 
a substantive grant of power? What difference is there between 
them? Why not act upon the one as is done on the other? The 
words used to confer the one are as comprehensive and significant as 
those which confer the other. The power of the Senate to try all 
impeachments is as broad and comprehensive as the power given to 
the House to institute them. I confess my inability to fully compre- 
hend the distinction taken by several of my brother judges in this 
case, between a substantive and functional grant of power under the 
Constitution. 

If I comprehend the distinction at all, it is that the former is a vital, 
active power by virtue of the grant, whether express or implied, the 
other is merely enumerative, to be afterward defined and vitalized, 
and if not so defined and energized remains dormant and useless. 
Theoneisaliving body ready tocarry out the object of itscreation. The 
other possesses the form of a body, but is without life or active prin 
ciple unless breathed upon through some subsequent provision. I do 
not think the distinction exists. Those who do insist that the pro 
visions of the first article of the Constitution, giving to the House 
the sole power of impeachment and to the Senate the sole power to 
try all impeachments, are functional and draw their vitality from the 
fourth section of the second article of the Constitution. Others who 
concede the substantive grant of power in the first article yet insist 
that it is limited and defined by this fourth section of the second 
article. How different the effect given by the two to this last-men 
jioned section. The one makes it expansive and life-giving, the other 
restraining and limiting. The words used in this fourth section of 
article 2, are not the most apt which our language affords to confer 
jurisdiction, if such was the intent of those who used them. If they 
were the only words used in the Constitution upon the subject of im- 
peachment, no express grant of power to impeach or try impeach- 
ments would be conferred by that instrument. Such power could 
only be implied. The implication, however, under snch a state of 
facts, that they were intended to confer jurisdiction only, or to the 
crimes specified and against the persons named, would be greatly 
strengthened. 

But the very necessity which would exist in the case supposed to 
give them a jurisdictional meaning, from the absence of a more ex- 
plicit and definite grant, cannot and does not exist now, because the 
grant in such cases is elsewhere in the same instrument expressly and 
definitely made. Again, no reference is found in this fourth section 
of article 2 to the preceding articles of the Constitution in which 
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the same subject is mentioned, nor is it necessary in order to give full 
meaning and effect to this fourth section, article 2, to call to our aid 
any other provision of the Constitution. Full force and effect may 
be given to every word used in its construction, and a substantive 
and important object, separate and distinct from any before provided 
for, be deduced and made effective. The clause is mandatory, and 
commands the court vested with the important duty of trying the 
oftenders therein named,on the charges spevitied, upon conviction to 
enter jndgment as there directed. If the framers of the Constitution 
intended to make this a jurisdictional clause, how much more apposite 
would have been the word “may” where “shall” is now used ? 

But why should we leave an express grant of power to seek the 
same power in the uncertain process of speculation and construction ? 
Why reject that which is given in unambiguous words and accept 
that which is to be found only by implication? Iam satistied this 
fourth section of article 2 is not jurisdictional at all. Then isita 
limitation upon the jurisdiction conferred under the first article ? 

A proper construction of section 4 of article 2 makes it imperative 
upon the court to pronounce judgment upon conviction as therein pro- 
vided whenever the power to impeach before granted shall be invoked 
against the class of persons therein specifically named. Not that the 
power to impeach the persons named is thereby given, and conse- 
quently denied as to all others, but the power having been already 
) Tov ided as to such persons, as well as others, when called into exer- 
cise against the persons named, shall be proceeded with in the manner 
and to the extent described. <A different construction would render 
the provisions of article lon the same subject superfluous and un- 
meaning. The same power in cases of impeachment would exist with- 
out as with it. The former construction gives to each provision a use 
in furtherance of the general object, an appropriate and useful place 
in the mighty machinery of government then being constructed. I 
therefore conclude that the power of the House of Representatives to 
impeach and of the Senate to try all impeachments is given in the 
first article of the Constitution, and is ample and broad enough to em- 
brace the case before us, and the power so given is not limited so as 
to divest such jurisdiction so vested in the present case by any sub- 
sequent provision of that instrument. 

The framers of the Constitution incorporated in it a power which 
existed in most if not all of the States from which they came, and 
whose delegates they were, limited in many respects from what it 
was in the nation from which those States had so recently separated. 
It was no new and untried power, but one known and recognized and 
provided for by the organic law of the several States. 

The Federal Constitution, like the constitutions of most of the 
States, prescribed the extent of the judgment to be rendered and the 
number of concurring votes in the court necessary to convict, but left 
the persons subject to this mode of procedure and the offenses for 
which it may be invoked as they existed at the timeof the formation of 
the Government. The exercise of the power in England as well as in 
the original thirteen States which formed the national Union extend- 
ed to and embraced all persons holding office under their respective 
governments who should commit crimes detrimental to the public 
weal or corrupting to the purity of governmental administration, 
whether in or out of office at the date of prosecution. The moment 
an officer committed an impeachable offense he became liable to pros- 
ecution by impeachment, and no lapse of time removed this liability. 
The jurisdiction to try attaches upon the commission of the offense, 
and so remains, unless divested by some equally positive law. My 
conclusion is that this court is vested with jurisdiction to try the de- 
fendant upon the articles of impeachment exhibited by the House of 


Representatives, therefore the plea of the defendant should be over- 
ruled. 


Opinion of Mr. Saulsbuary, 
Delivered May 26, 1876. 


Mr. SAULSBURY. The House of Representatives has exhibited 
articles of impeachment against William W. Belknap, late Secretary 
of War, charging him with high crimes and misdemeanors while in 
office, and demands that he be compelled to answer the charges thus 
preferred against him before the Senate sitting as a court of impeach- 
ment. The defendant denies by proper pleas the jurisdiction of the 
Senate to try him upon those charges, alleging that he is and was at 
the time the said articles were exhibited a private citizen, and not 
liable to impeachment for anything alleged to have been done by 
him while in office. The question, therefore, upon which we are now 
to pass is not whether the charges preferred are true, but whether 
the Senate can rightfully enter into any inquiry in reference to them. 

The question presented involves to some extent an inquiry not only 
into the power of the Senate, but also of the House of Representatives, 
in connection with impeachments. Whatever authority upon this 
subject, as upon all others possessed by either House of Congress, is 
derived from the Constitution, and it is therefore important to as- 
certain the meaning of the provisions of that instrument which relate 
to impeachments, the inquiry is attended with some embarrassment; 
nevertheless, I have been able to arrive at a conclusion at least satis- 


factory tomy own mind. In briefly submitting the reasons for the | 


tation of being able, and no desire, to influence the judgment of others, 
My only object in the enunciation of my own views is to justify the 
vote which I shall give upon the question now before the Senate. 
By section 2, article 1, of the Constitution “ the sole power of im- 
peachment” is conferred upon the House of Representatives, and by 
the next section of the same article the “sole power to try all im- 
peachments” is granted tothe Senate. These provisions, in my opinion, 
contain the only warrant of authority to either House to proceed by 
impeachment against any person whomsoever. All other provisions 
of the Constitution relating to the subject are such as regulate the 
proceedings, determine and limit the judgment to be pronounced 
in case of conviction, enumerate the persons impeachable, and de- 
prive the President of the power of pardoning in cases of impeach- 
ment. In order to determine, therefore, the question now before us, 
namely, whether the Senate sitting as a court of impeachment has 


jurisdiction to try the defendant on the charges preferred against him 


notwithstanding his resignation, it is necessary to ascertain what was 
intended by the framers of the Constitution to be granted to the House 
of Representatives by conferring upon it “ the sole power of impeach- 
ment” and what authority and jurisdiction was conferred upon the 
Senate by granting to that body “the sole power to try all impeach- 
ments.” Upon the right interpretation of these clauses and the as- 
certainment of their true meaning and import depend, in my opinion, 
the whole question which weare now todecide. It will beobserved that 
impeachment is nowhere defined in the Constitution, nor the extent 
of its application either to persons or to crimes definitely settled and 
determined. We must therefore look to other sources for the meas- 
ure of the authority conferred upon the two Houses of Congress by 
the provisions of the Constitution already referred to. 

Prior to the adoption of the Federal Constitution impeachment was 
a recognized mode of procedure in this country against public offend- 
ers, and had been incorporated into the constitutions of all the States 
which were represented in the convention that formed the Federal 
Union, or at least in all the States that at that time had adopted con- 
stitutions. In none of the State constitutions had it been detined, 
though prescribed as the appropriate remedy for the prevention of 
official crimes. In the first fundamental law of my own State, adopted 
on the 20th day of September, A. D. 1776, a provision was inserted for 
the impeachment of persons holding official relations to the State guilty 
of high crimes while in office, and in most, if not all, the other States 
were constitutions formed about the same time with similar provis 
ions. In none of these early State constitutions is the power of im- 
peachment or the extent of jurisdiction thereunder defined. Nor had 
there been any practical application of the power of impeachment in 
any of the States then forming the Union. We must therefore look 
to other sources to ascertain the nature and extent of the powers and 
jurisdiction which may be exercised under the provisions of the Fed 
eral Constitution to which reference has been made as the source of 
congressional authority. 

To ascertain their meaning I apprehend recourse must be had to 
the history of impeachments in England, from which we have bor 
rowed not only the remedy itself but the mode of proceeding therein. 
I shall not attempt a recital of the cases of impeachment that have 
occurred in that country, but content myself by saying that with few 
exceptions, if indeed there are any exception, it was a proceedin 
intended to reach and punish high official crimes, and was applied to 
persons indiscriminately in and out of office or public station who 
had been guilty of offenses at any time while charged with publi 
trust or while holding some official relation to the government. Hal! 
lam, in his Constitutional History of England, says that— 

The earliest instance of parliamentary impeachment or of a solemn accusation 
of any individual by the Commons at the bar of the Lords was that of Lord Lati 
mer in the year 1376. 

Impeachments occurred at various periods in Parliament subs 
quent to that time, but in very few, if any, instances has it been ap 
plied to any but persons who were or who had been in some wa) 
charged with official duty. Indeed at one time the House of Lords 
refused to try an impeached commoner, on the ground that they were 
not compelled to give judgment against any but peers of the realm. 
This refusal on the part of the House of Lords shows conclusively 
that at that time no person other than those high in rank and station 
could be proceeded against by impeachment for any offense. 

The Lords subsequently modified their views on this point and en 
tertained complaints against persons inferior in station to themselves, 
but I am not aware of any instance in which the attempt was made to 
impeach a private individual. If such instances occurred at any time 
it must have been before the powers of Parliament were well under- 
stood. Weallknow that in theearly daysof English history the rights 
and powers of Parliament were not clearly defined; and it may be 
that excessive authority was at times claimed and exercised by bot! 
Houses of Parliament, and private persons subjected to their control. 
The constitution of England and the powers of Parliament did not 
reach their present well-defined limits in a day, but became settled 
and marked by centuries of time. To whatever extent, therefore, 
the remedy or process of impeachment may at any time have be 
carried, whatever may have been the character of the crimes or the 


| persons to which it was applied, certain it is that at the time our 


Constitution was adopted it was understood, both in England and in 
this country, to extend only to such persons as were or had been 1) 


opinion I entertain, I may be allowed to say that I have no expee- | civil office, and who were or had been guilty of some high officia- 
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crime or breach of public duty. No instance can be found of its ap- 
plication otherwise for a long time prior to the date of our Consti- 
tution. ae ; ce 

Nor was any such unlimited power claimed by the British Parlia- 
ment. It was asserted by the learned counsel for the defendant in 
this case, and has been repeated in argument by Senators, that pri- 
vate persons who had never held any public trust were liable to im- 
peachment in England, and that,if the jurisdiction of Parliament 
over persons was held applicable to impeachments in this country, 
every American citizen is liable toimpeachment. No greater mistake 
could be made, Trial by jury is the birthright of Englishmen, and is as 
well secured by Magna Charta as it is by our own Constitution. There 
may have been a few instances when this right has been denied, but 
no instance of its denial can be found in that country more flagrant 
or inexcusable than recently occurred in this country, when a woman, 
believed by many to be innocent of the crime with which she was 
charged, was tried by a military commission and condemned and ex- 
ecuted. The mistake arises from a very erroneous idea of the power 
of the British Parliament. There are limitations on the power of 
Parliament which are as well defined as are the powers of Con- 
gress, and equally as well observed. In the exercise of legislative 
functions Parliament may be omnipotent, but in the exercise of ju- 
dicial authority no such omnipotence is claimed. Its jurisdiction as 
the highest court of the realm is as clearly settled as the juridisction of 
the court of King’s Bench. It takes no cognizance of the crimes of 
private persons, but leaves them to be tried by the courseof the common 
law, dealing in the exercise of its criminal jurisdiction only with pub- 
lic offenders. This view of the jurisdiction of Parliament in impeach- 
ments is fully sustained, in my opinion, by the remarks of Blackstone 
in the fourth book of his Commentaries, page 259. 

Nor does impeachment by the practice of Parliament now extend, 
nor has it for a long time extended, to offenses committed by military 
and naval officers holding no other relation to the Government. It 
may be that peers of the realm and others connected by rank and 
station with the management of public affairs, holding high commis- 
sions in the army or navy, are subject to the jurisdiction of Parlia- 
ment, and liable to be tried by impeachment ; but such liability arises 
from their relations to the public, independent of their connection 
with the military ornaval service of the country. Military men holding 
no other relation to the government are subject to military law, and are 
tried by courts-martial in Great Britain, as in this country, for offenses 
cognizable and punishable by such laws, and this was the case long 
prior to the formation of the Federal Constitution. A noticeable in- 
stance might be cited in the case of Admiral Byng, who was tried by 
court-martial in 1757, just thirty years before the Constitution was 
formed, and unjustly condemned and executed. He had been placed 
in command of a squadron of ten ships-of-the-line, and ordered to the 
Mediterranean to re-enforce and strengthen the forces in Minorca. 
He was advised of the inefficiency of his outfit and of the superior 
strength of the French fleet, which had already landed a heavy force 
and reduced nearly the whole island; but, nevertheless, he endeav- 
ored to obey his instructions, and encountered the French vessels su- 
perior in number, and, after a vigorous engagement, ending without 
decisive result, both squadrons withdrew. Complaints were made 
by the people of Great Britain against both the admiral and the min- 
istry for the failure of the undertaking, and the ministry, to protect 
itself from censure, caused the admiral to be tried as stated, and, in 
obedience to its wishes, he was condemned, and suffered death. This 
instance of the trial of a distinguished naval officer by court-martial, so 
recent and so unjust, was known te the membersof the convention that 
framed our Constitution. They knew that impeachment did not extend 
to such officers, but was applied solely by the practice in Parliament to 
offenses committed by persons holding eivil offices under the govern- 
ment. They were as familiar with the application of impeachment 
as we are. They knew as well the extent of its application to per- 
sons and to crimes as we know to-day, and they intended by the pro- 
visions of sections 2 and 3 of article 1 of the Constitution to confer 
precisely the same power and jurisdiction upon Congress that was 
exercised in England by Parliament, save only as it was limited by 
express provisions in the Constitution itself. 

The investiture of Congress with this power of impeachment is made 
in apt and fitting terms. The words employed are “the sole power 
of impeachment ” and “ the sole power to try all impeachments.” It 
is difficult to imagine how clearer, stronger, or broader expressions 
could have been used to convey authority or jurisdiction, or how they 
could have been so employed without an intention to confer upon 
Congress not only the exclusive, but the most ample, power of im- 
peachment ; upon the House of Representatives the full and unre- 
stricted authority to impeach by formal accusation, and upon the Sen- 
ate full and complete jurisdiction to try and determine the truth of 
the accusation. The word “ power” is perhaps the most comprehen- 
sive and appropriate word that could be employed to confer author- 
ity, and was used by the convention in the same sense and with the 
same effect in the sections under consideration that it was intended 
should be given to it in any other part of the Constitution where it 
was employed to express a delegation of authority to Congress. It 
is true that other clauses of the Constitution which I shall hereafter 
notice in certain respects limit and regulate the power thus clearly 
and broadly given; but without such restrictions and regulations the 
authority of Congress would be as absolute and unlimited in impeach- 
ments as it is in the Parliament of Great Britain. 
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I now proceed to notice the limitations found in the Constitution 
upon the power of impeachment granted to Congress in the first 
article. It will be observed that whatever restrictions exist upon 
the power apply exclusively to the Senate sitting for the trial of an 
impeachment and do not touch the power conferred upon the House 
of Representatives to impeach. It will also be further observed 
that they principally affect the judgment to be rendered upon con- 
viction, and in no sense restrict the jurisdiction of the Senate to try 
the party accused. The provisions of the Constitution requiring the 
Chief Justice to preside when the President of the United States 
shall be on trial and that the Senate when sitting for the trial of an 
impeachment shall be on oath or affirmation can in no sense be re- 
garded as restrictions or limitations upon the power of the Senate or 
as in any way affecting its jurisdiction to try an accusation: they 
simply regulate the proceedings upon the trial, nothing more. 
Two limitations upon the power granted to the Senate are found 
in section 3 of article 1 of the Constitution, and in my opinion these 
are the only limitations upon the power found in that instrument. 
The first of these, if indeed it can be properly considered a limita- 


tion of the power at all, is a restriction on the power to convict. It 
is in these words: 


And no person shall be convicted without the 


concurrence of two-thirds of the 
members present. 


This provision was doubtless inserted for the greater protection of 
persons accused, and was intended to exclude the possibility of a con- 


viction without the clearest proof of guilt. Without this provision a 


bare majority of the members present would have been sufficient to 
convict, and it may therefore be regarded as in some sense restrictive 


of the power of the Senate, but as in no manner affecting its jurisdic- 
tion to try a person accused in due form by the House of Represent- 
atives. 

The only remaining restriction upon the power conferred upon the 
Senate is that which refers to the judgment to be rendered: 

Judgment in cases of impeachment shall not 


textend further than removal from 
office, and disqualification to hold and enjoy any office of honor, trust, or profit un 


der the United States; but the party convicts ball nevertheless be liable and 
subject to indictment, trial, jadgment, and punishment, according to law. 

This is clearly a limitation upon the judgment to be rendered, and 
was inserted for that purpose. The House of Lordsin England were 
not thus restricted in the judgment which it could render in cases of 
impeachment, but it pronounced the judgment prescribed by the law 
of the land as the punishment for the offense of which the party was 
found guilty; and the judgment thus rendered was a complete bar 
to further prosecution in the criminal courts. The idea seems to pre- 
vail with some persons, and has been more than intimated in the dis- 
cussion of this question, that the House of Lords could impose what 
ever punishment it might see proper upon the person convicted on 
impeachment. This is a very erroneous idea. It could intliet no 
other punishment than such as had been previously prescribed by law 
or Which the common-law courts could and would have been bound 
to inflict for similar offenses. The judgment, however, of the House 
of Lords might go the extent of the law; and I apprehend that but 
for the provision of the Constitution under consideration, and the 
limitation it prescribes, the judgment of the Senate upon conviction 
on impeachment could have gone to the same extent and could have 
been pleaded with effect in any further prosecution in the courts for 
the same offense. 

The framers of our Constitution saw proper to limit the judgment 
of the Senate so that it could not go beyond removal and disqualifi- 
cation, and then remit the person convicted to the criminal courts to 
be dealt with according tolaw. It will be observed that in the clause 
under consideration removal and disqualification are not made manda 
tory upon the Senate, but are left within its discretion. The judg 
ment shall not extend further than removal and disqualification, but 
need not go so far. It might have been a judgment of censure, or of 
suspension, or of removal without disqualification. The clause was 
intended to limit the judgment, not to prescribe what it should be. 

Neither of the limitations to which I have referred affect in any 
way the jurisdiction of the Senate to try a party impeached, and do 
not therefore touch the question now before the Senate. These are 
all the restrictions contained in the Constitution upon the power of 
the Senate in the trial of impeachments, unless there is some limita- 
tion or restriction found in section 4 of article 2, which it is claimed 
by some contains both an aflirmative grant of power and a limitation 
upon its exercise. 

We have already seen that the power of impeachment in its am- 
plitude is conferred by the second and third sections of article 1 of 
the Constitution. Does the fourth section of article 2 in any way en- 
large that power or confer jurisdiction upon the Senate not already 
possessed? That it contains no express grant of power is admitted ; 
and it is difficult tosee how an express grant conferred in the clearest 
and most ample manner can be enlarged by implication. The lan 
guage of the section is: 

The President, Vice-President and all civil officers of the United States, shall be 


removed from office on impeachment for, and conviction of, treason, bribery, or other 
high crimes or misdemeanors. 


What authority is given by this language either to the House of 
Representatives or to the Senate to proceed by impeachment against 
any one? Certainly it will not be contended that standing alone, 
unconnected with other provisions of the Constitution, it authorizes 
the Senate to take cognizance of ofticial misconduct or summon to its 
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har the most guilty official offender. If the section confers jurisdic- 
tion, may I not inquire upon what department of the Government is 
it conferred? It is not conferred in terms upon the Senate; and from 
the language employed, if this was the only provision relating to im- 
peachment, jurisdiction might be exercised with as much propriety 
by any other department of the Government as by this body. 
Congress nor neither branch of Congress can rightfully claim or 
exercise any power which is not expressly granted to it, or which is 
not essential and necessary to carry out an expressly-granted power. 
It would therefore be a dangerous doctrine to maintain that Congress, 
in the absence of any express grant of power upon any given subject, 


could assume to exercise such power from an implication only. So | 


that, if this fourth section of article 2 were the only provision in the 
Coustitution referring to impeachment, I should deny thaf Congress 
had any authority upon the subject at all. The defendant might in 
such case interpose very properly a plea to the jurisdiction of the 
Senate and defy its power either to try or give judgmentagainst him. 

This ‘section confers no jurisdiction over persons not impeachable 
nnder other provisions of the Constitution. We have already seen that 
by the practice of Parliament civil oflicers and persons holding posi- 
tions of public trust were impeachable and that the same authority 
of impeachments was conferred by the first article of the Constitu- 
tion upon Congress that was possessed by Parliament, except as it 
was expressly limited in the instrument itself. Neither the enumer- 
ation of the persons impeachable nor the offenses for which they 
could be impeached in the section can be construed as conferring or 
enlarging the jurisdiction of the Senate, for without such enumer- 
ation the persons therein named would have been impeachable for 
any of the crimes mentioned in the section. If the provisions of the 
fourth section of the second article had been intended to confer or 


enlarge the jurisdiction of the Senate, they would have been inserted | 


among the grants of power to Congress, and not in another part of the 
instrument relating exclusively to the executive branch of the Gov- 
erment. The men who made the Constitution were not novices, but 
understood fally the importance of discriminating clearly between 
the powers of the different departments of the Government. Hence 
when power was given to Congress it was so declared in express 
terms and so in regard to the executive and judicial branches of the 
Government, to make the line ef demarkation if possible still more 
clear the powers conferred upon each department were placed in sepa- 
rate articles of the Constitution. 

The Constitution must be construed by the same rules of construc- 
tion that are applied to other instruments and its meaning ascertained 
by giving to each provision the effect it was designed to have. The 
object proposed by this section (section 4, article 2) is no less obvious 
from the language employed than from the debates in the convention. 
‘The purpose intended was to insure the removal and disqualification 
of the President, Vice-President, and other civil officers if convicted 
on impeachment while in office. By the provisions of section 3 of arti- 


cle 1,as I have already stated, it was left to the discretion of the Sen- | 
ate to remove and disqualify the guilty incumbent or not, and this | 


fourth section was inserted to take away that discretion and render 
the removal and disqualification certain. It was not intended to con- 
fer jurisdiction or in any way enlarge the jurisdiction already con- 


ferred upon the Senate. It was inserted for no such purpose and can | 


have no such effect. 
It has been insisted and urged as an argument in favor of the ju- 


risdictional character of this section that without its provisions the | 


President of the United States could not have been impeached for 
any Official misconduct. This is a great mistake, arising doubtless 
from the fact that in England the king was not impeachable by Par- 
liament. The kingly oflice is a very different office from that of the 
President of the United States. The latter holds his oflice only for a 
limited time and derives his authority from the people, to whom he 
is always responsible; whereas the king reigns independently of his 
subjects and by right of inheritance, responsible neither to the people 
nor to Parliament. 

By turning to section 3, article 1, it will be seen that the Constitu- 
tion had already, if not expressly at least by implication, provided 
for the impeachment of the President specially by requiring the Chief 


special provision he would have been liable to be impeached for offi- 
cial crimes under the general power of impeachment conferred upon 
the House of Representatives, and could have been tried by the Sen- 
ate as any other civil officer. 

Nor in my opinion does this fourth section operate as a limitation 
upon the jurisdiction of the Senate in any respect. It has been in- 
sisted in argument that the words “civil ofticers” used in this section 
apply only to persons actually in office, and that therefore the juris- 


diction of the Senate in the trial of impeachment is limited to officials | 
incumbent at the time of the trial. If the premises were admitted, | 


the conclusion does not necessarily follow. If it were admitted that 
the term “civil officers” as used in this section applies exclusively to 
the incumbents of office, and their removal and disqualification made 
mandatory upon conviction, it does not follow that persons who have 
held civil offices under the Government and been guilty of the offenses 
named in the section are exempt from liability to impeachment and 
to disqualification if convicted. 

But I am not prepared to admit that these words are used in asense 
so restricted and narrow as is claimed. In their broader signification 





they embrace all persons who have held office and been guilty of the 
commission of oflicial crime therein. It is in this broader sense that 
the same words are used in several statutes which provide for the 
punishment of official misconduct. No question has been made in the 
courts that the appellation of civil officers used in these statutes does 
not apply as well to persons who have been removed from office after 
their offenses have been discovered as toincumbents. Indeed, to con- 
fine these words, when used in the statutes, to persons actually in 
office would render it difficult, if not impossible, to convict for the 


| most flagrant official crime; for immediate removal follows the detec- 


tion of guilt in a public officer. A more reasonable construction, 
therefore, is to consider the term “civil officer,” as used in section 4, ax 
applicable alike to persons actually in office and to such persons as 
have held official relation to the Government, and while in office have 
been guilty of the offenses specified in the section. By such an in- 
terpretation the guilty incumbent upon impeachment may be removed 
and disqualified, and no guilty official by resigning allowed to escape, 

Looking then alone to the language of the Constitution relating to 
impeachment and giving to each clause that construction which har- 
monizes with the various provisions on the subject and best effectu- 
ates the object proposed by their insertion in the instrument, I am 
led to the conclusion that the Senate possesses the jurisdiction to try 
the defendant on the charges contained in the articles of impeach- 
ment exhibited against him, notwithstanding his resignation and re- 
tirement from oflice before his formal impeachment by the House of 
Representatives. 

It seems to me that this conclusion is sustained not only by a fair 
and reasonable construction of the language of the constitutional 
provisions on the subject, but is fully warranted by what must be 
supposed to have been the intention of the framers of the Constitu- 
tion by incorporating those provisions inthat instrument. The nature 
and object of impeachment and the extent of its application to per- 
sons and to crimes, as already stated, were fully understood at the time 
our Constitution was framed, and if the convention had not intended 
that it should reach offenders who had ceased to hold ofiice after 
having been guilty of crimes therein, the men who sat in the conven- 
tion would have so declared in plain and unequivocal terms. At the 
very time when they were framing the Constitution and deliberating 
on this very subject proceedings had been commenced in England 
for the impeachment of Warren Hastings, notwithstanding he had 
been out of office for more than a year before the proceedings were 
commenced. His case had attracted universal attention, not only in 
England but in this country, and the members of the convention were 


| not ignorant or indifferent spectators of an event so marked in the 


history of the country with which they had so long been connected 
and from which they had so lately separated. They knew full well 
that Hastings was to be tried for crimes while in office, though at the 
time he had returned from India and surrendered the power he had 
used with such oppression. Yet with this knowledge, not inadvert- 
ently, but upon deliberation, they incorporated into our Constitution 
impeachment, with all its incidents, save only as it has been curtailed 
by express limitation, as a protection and remedy against oflicial 
crime and misdemeanors. If they intended that impeachment should 
lie only against offenders while in office, is it not strange that they 
omitted so to declare in plain and unmistakable language. 

Is it not more consent to suppose that the framers of the Consti- 
tution intended to protect the people of this country as fully as the 
people of Great Britain were protected against official corruption and 
crime by holding their public servants accountable even after their 
retirement from place? To suppose that they intended otherwise is 
to impute to them a degree of folly I am unwilling to charge. They 
intended, in my opinion, impeachment as a visitation, at the discre- 
tion of Congress, upon official misconduct, and did not intend that 
the guilty should escape by resigning his position. If this is not 
true, impeachment is a nullity ; for it would always be in the power 
of the guilty to evade it. No man who was conscious of his guilt 
would attempt to retain his office and incur the risk, nay the cer- 
tainty, of removal and disqualification to hold any office of honor, 
trust, or profit, when by resigning his position he could escape the 


) | consequences of his crime. 
Justice to preside when he was on trial. Without, however, any | 


In the consideration I have given to this question I have not been 
unmindful of the fact that an unwise exercise of the power conferred 
upon Congress may sometimes occur. This consideration, however, 
ought to have more weight in conferring a power than in interpret- 
ing one already given. It may some‘imes happen, that from party 
zeal or some temporary excitement, the House of Representatives 
may be induced to proceed by impeachment against a person long 
after he has ceased to hold any official relation to the Government for 
offenses committed while in office. But such a contingency is re- 
mote, and not likely tohappen. Such a power is admitted to exist in 
the British Parliament, and yet no case of impeachment has occurred 
in that kingdom for more than seventy years. In some of the States 
of this Union where the power now claimed for Con is undoubted, 
no case of impeachment has ever taken place, and it is at least fair to 
presume that no hasty or ill-advised action will be taken by the 


| other branch of Congress, but that the gee of impeachment will 


be exercised with deliberation, and only when demanded by the 
public good, especially when the party impeached is out of office at 
the time. 

If it were fair to presume that party spirit at any time could so far 
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influence the action of the House of Representatives as to induce it | 
tu proceed unadvisably by impeachment against any person whether, 
at the time, in or out of office, there would be more reason to appre- 
hend that such proceedings would be instituted against an obnox- | 
ious incumbent whose removal might be desired, than against a 
political opponent who had by resignation or the expiration of his | 
term of office retired to the shades of private life. I confess, how- | 
ever, that I share but little in the apprehensions expressed by 
others. We have passed through a century of our national exist- 
ence in which party spirit has been fully as unrelenting as it is 
likely to be in the fature, and with the single exception of the 
impeachment of President Johnson Iam not aware that any large 
number of the American people ever charged or suspected that either 
House of Congress, or any member thereof, was actuated by any 
other purpose than a desire to subserve the public welfare. 

Speculations, however, about the possible consequences that might 
result from an unwise exercise of a power can render little aid in de- 
termining its existence. If, however, speculation was admissible, if 
apprehended or possible consequences should have any weight in de- 
termining the judgment we are to give upon the question of juris- 
diction presented to the Senate, or the opinions we express thereon, 
then I submit it would be proper to consider the results that might 
follow a declaration by this body that it has no jurisdiction to try a 
high public officer who has resigned and retired from place, although 
his whole official life may have been stained and polluted by corrup- 
tion and crime. 

If we have not the jurisdiction to try the late Secretary of War 
upon the charges contained in the articles of impeachment amey be- 
cause he retired from the Cabinet on the morning of the day he was 
accused, with the avowed purpose of escaping impeachment and 
evading the jurisdiction of the Senate, then there is in this Govern- 
ment no assured and certain means for the adequate protection of the 
people by the disqualification of the guilty offender, high or low. The 
most guilty may escape and will be likely, nay, certain, to escape the 
disqualification threatened against officialerime. Hemayhavestained 
his hands with bribes and brought reproach upon the country that 
has honored and trusted him, and when his guilt has been detected 
and impeachment is impending, with a view to evade the disqualifi- 
cation provided by the Constitution for his offense and leave the road 
open for his return hereafter to public life, he may throw up his 
commission and plead the immunity that belongs to a private citi- 
zen. 

A Secretary of State may have bartered the honor of his Govern- 
ment for gold and defy its power to disqualify him from holding its 
highest positions of honor, trust, and profit thereafter. Or a Secre- 
tary of the Treasury may rob the country of its revenues and appro- 
priate them to his own use, or, like fhe unjust steward, for selfish 
purposes may divide them among his friends, and, after his guilt had 
been discovered and before articles of impeachment could be pre- 
pared, he could retire from the Cabinet, avoid your jurisdiction, and 
escape the judgment of disqualification you are authorized to pro- 
nounce. If it shall be suggested that he would still be amenable to 
the jurisdiction of the criminal courts and could be punished by in- 
dictment and conviction under the laws of the land, it is a sufficient 
answer that such liability is only a part of the protection against 
official crime provided by the Constitution of the country. I might 
meet such suggestion with the further reply that escape from crim- 
inal prosecution and conviction is neither impossible nor improbable 
where the offender has the advantages of wealth and the friendship 
of those in high social and official posit.ons. Besides, in case of con- 
viction in the courts, the President, if o disposed, could exercise the 
pardoning power and relieve the culprit from the penalties of the 
law. Whereas, in case of impeachment, the Executive could not, if 
so disposed, interfere with the judgment upon conviction by the in- 
terposition of executive clemency. 

In the conclusions at which I have arrived upon this question I have 
not considered as important or material the time at which the resig- 
nation of the defendant took place. However proper on the part of 
the managers of the House to present for consideration the techni- 
calities of the law in reference to the doctrine of relation and the 
fraction of a day, I could not consent to decide a grave question like 
the one before the Senate, involving consequences so serious to the 
(defendant, on any such grounds. If the jurisdiction of the Senate 
cannot be maintained by a fair interpretation of the provisions of the 
Constitution referring to impeachment, it ought not to be claimed or 
exercised. On the other hand, if a careful examination of the con- 
stitutional provisions on the subject, aided by the lights which con- 
temporaneous and subsequent events afford, leaves no doubt upon the 
question, then the duty is plain and the jurisdiction must be asserted. 

I have not deemed it necessary to review the authorities referred 
to in argument by the managers on the part of the House and by the 
counsel for the defendant. They render in my opinion but very little 
ail in arriving at a correct conclusion upon the question now before 
the Senate, for the reason that the precise question has never hereto- 
fore arisen in any court of impeachment in this country. 

Whatever light the authorities referred to throw upon the subject 
has been so repeatedly presented in discussion by others that further 





review is useless. I may say, however, that in none of the cases of 

impeachments cited, whether occurring in this body or in the States 
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of the Union, nor in the opinions of commentators or other eminent 
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men who have written upon the subject do I find anything, when 
properly understood, at variance with the conclusions at which I have 
arrived. 

Neither Story nor Rawle in their Commentaries upon the Constitu- 


| tion, though evidently differing in the views which they individually 


entertained upon the question now for the first time before the Sen 

ate, has attempted to maintain the opinions which they hesitatingly 
express either by authorities or precedents. The former concludes 
his reference to the subject: by declaring that it is an open question 
to be settled only authoritatively when it shall arise; and the latter, 
while clearly indicating his own opinion, makes no attempt to sustain 
it by reference to the opinions of others, but dismisses the subject by 
remarks embraced in a single paragraph. ; 

The case of Blount, so often referred to, has no relevancy to the 
present case, and the opinions expressed by the learned counsel who 
appeared for Blount or the managers on the part of the House of 
Representatives were submitted upon a question totally distinct from 
that now before the Senate, and consequently throw but little light 
upon 16. 

The case of Bernard recently tried in the State of New York upon 
charges involving in part his official conduct during a previous term 
in the same office which he held at the time of his impeachment raised 
more nearly the question presented by the pleadings in this case than 
any that has been cited. Yet the question as presented in that case 
was involved in others not in this, and, although the jurisdiction was 
maintained by a majority of tlie court, the complication of questions 
involved not less than the divided opinion of the court renders the 
decision in that case unreliable as authority in the determination of 
the question before us. This case stands alone and cannot be de 
termined by precedents, for none can be found. “Fortunately for the 
character of our Government this is the first instance in our history 
where a high Cabinet officer, charged with the responsibility of ad 
ministering the affairs of one of the most important Departments of 
the Government and intrusted with the dispensation of immense pa 
tronage has been formally charged at the bar of the Senate with 
bribery and corruption in office. 

I am glad that no precedent exists to guide our action and control 
our deliberations in the case before us, but that it must be settled 
from an honest conviction of the constitutional powers and duty of 
the Senate and with a just regard to the rights of the defendant and 
the welfare and protection of the people of the land. 

Entertaining the opinion that the Senate has jurisdiction to try the 
defendant on the articles of impeachment exhibited against him, not 
withstanding his resignation prior to his impeachment, I must vote 
accordingly. In my opinion the demurrer should be overruled. 


Opinion of Mr. Jones, of Florida, 
Delivered May 26, 1876. 


Mr. JONES, of Florida. The importance of the case in which we 
are now called to render judgment is all the apology that need be 
offered for a statement of the reasons which I am about to give for 
my vote. Since we have been engaged in the investigation of the 
intricate and novel question presented by the record before us, we 
have all felt the want of explicit authority to guide us to a safe con 
clusion. The decision of the Senate in the case of Blount, so often 
referred to in the arguments of counsel, has come down to us wuac- 
companied by any reasons whatever, and we are left to conjecture to 
ascertain the opinions of the Senators who sat in that case upon the 
great issues of law which were before them. It is true that a major- 
ity of them decided that the Senate had no jurisdiction over the de 
fendant in that case because he was not a civil officer of the United 
States. Had the Senate in 1798, composed as it was of men who were 
familiar with the history of the Constitution, and who witnessed its 
formation and adoption, given us a clear statement of the law which 
then governed it in the trial referred to, it might have dissipated the 
doubts and difficulties which now surround us. 

Let us not imitate the example they have set us in withholding the 
reasons of their judgment, but let us leave to those who shall succeed 
us the full benefit of every argument which has contributed to the 
conclusion at which we have arrived. The plea of the respondent, 
the replication of the House of Representatives, and the demurrer 
thereto, in my opinion present to the Senate an issue of law which it 
is our duty to meet. and decide without reference to the matters of 
fact which are stated in the subsequent pleadings. 

The plea alleges in substance that at the time the House of Repre- 
sentatives ordered the impeachment of the respondent, and at the 
time the articles of impeachment were exhibited against him at the 
bar of the Senate, he was not then, nor hath he since been, nor is he 
now, an officer of the United States. 

The replication alleges the insufficiency of the plea, and then states 
that at the time the several acts charged against the respondent were 
done and committed, and thence continuously until the 2d day of 
March, 1876, the respondent was Secretary of Warof the United States. 

To this replication a general demurrer was filed. 

It is very clear that this replication does not meet the issue ten- 


dered by the plea in the usual way. The House of Representatives 
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had three courses open to it: First, demur; second, traverse or deny 
the all gations of the plea - or third, confess and avoid them. 
done neither of these things. The replication confesses the truth of 
the facts stated in the plea, but it sets up no new matter in avoid- 
anceof them. It re-affirms the facts stated in the articles, for it must 
be borne in mind that the articles state that the several acts charged 


Secretary of War, and this allegation is admitted to be true by the 
respondent’s plea. The additional statement that he continued to 
hold the office until the 2d of March, 1276, adds no legal force to the 
replication, for it nowhere alleges that he was impeached on that day 
or previous to it. The joiner in demurrer by the House precludes the 
managers from connecting in any way the issue of law thus created 
with the issues of fact tendered and accepted in the subsequent plead- 
ings. If we are going to pay any regard to the established rules of 
pleading, we cannot upon this demurrer give any judgment except 
upon facts the truth of which is not disputed. 

Let us see, then, what facts are admitted by the pleadings. It is an 
elementary rule of pleading that all allegations not traversed or con- 
fessed and avoided must be taken as admitted. The respondent, 
therefore, has admitted that the acts charged against him were com- 
mitted while he was Seeretary of War. But he says we have no juris- 
diction to try him, because at the time of his impeachment he was 
not, and is not now, Secretary of War. The replication by not de- 
vying the facts set up in the plea admits that the respondent was not 
at the time of his impeachment Secretary of War and does not now 
hold said office. So that we have clearly before us the following 
facts, the truth of which is conceded : 

First. That the offenses and acts charged in the articles of im- 
peachment were done and committed by the respondent while he was 
Secretary of War. 

Second, That since that time and before his impeachment the re- 
spondent relinquished that office. 

Third. That the respondent since the 2d day of March, 1876, has 
not been an officer of the United States. 

These facts present to our minds a most perplexing legal question ; 
that is, whether or not the respondent is subject to trial and punish- 
ment under the provisions of the Constitution relating to impeach- 
meut. 

This isa question which rises far above all party considerations. We 
have been told from the bar that it is better that ninety-nine guilty 
men should escape than that one innocent man should suffer. But it 
might have been said with more aptness that it is better that five 
hundred guilty men should escape than that the Constitution should 
be violated. We all know how hard it is to divest the human mind 
and heart of those impressions and feelings which in times of party 
excitement insensibly creep upon us. 

History does not furnish a single example of oppression or of tyr- 
anny, of violated right or party persecution, which the sanctity of 
law and the plea of good intention were not put forth to support. 
Man in all ages, both civilized and barbarous, has never been willing 
to admit that his excesses of power and authority were anything 
more than impartial and honest judgments demanded by the public 
good. Even Socrates when commanded to drink the fatal hemlock 
was not considered a victim but a subject of just and merited punish- 
ment, The most successful efforts that have ever been made to break 
down the liberties and destroy the rights of the people were those in- 
sidious and plausible judgments and opinions of courts and lawyers 
which in cases of doubt and uncertainty have usurped the functions 
of the law-maker, and in place of interpreting existing laws have es- 
tablished new rules and principles. 

[am not of those who imagine that the greatest security for our 
liberties is to be found in the wisdom and impartiality of courts of 
justice. Still I entertain the very highest respect for the courts and 
judges of the land. Iam willing to go as far as any one in my sub- 
mission to judicial construction in all cases of acivil nature in which 
property only is involved. But I shall never yield my consent to the 
conviction of any man for crime where the law of the case is so very 
doubtful as to render it necessary to find authority for the conviction 
in elaborate and subtle arguments and refined distinctions drawn by 
logicians of great skill. 

Enough has been said during the discussion of this case to satisfy 
me that if a person may be impeached for what are called official 
crimes after he has given up official station, it must be done in pur- 
suance of a power arising from construction and not from the direct 
language of the Constitution, 

The proposition is broadly asserted by the managers that when an 
impeachable offense is committed in office the person who commits 
if remains liable to impeachment, whether in office or out of office, 
during the whole period of his life; that when the crime is commit- 
ted the jurisdiction attaches and cannot afterward be divested by any 
act of the offending party. If this is the meaning of the Constitution, 
it is full time the people were apprised of it, for in my opinion a more 
dlangerous or unwarranted power was never claimed to belong to the 
General Government 

We have been told that the sole power of impeachment is vested in 
the House of Representatives, and the sole power to try impeachments 
conferred upon the Senate. This is true. It is further insisted that 
our jurisdiction over impeachable offenses is to be looked for in these 
clauses, and that we shonld go to the wide domain of the common 
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law to ascertain the meaning and limitations of our powers; that 
the same rule of construction must be adopted with respect to im- 
peachment which prevails in all cases when a common-law power or 
crime is presented for consideration ; that there are no limitations 


| in the Constitution upon our power of impeachment but what are to 


| be found in that system of laws from which this term has been im- 
against the respondent were al® committed while he held the office of | 


ported, except as to the punishment which we may impose after con- 
viction ; that as the common law at the time of the adoption of our 
Constitution extended the power of impeachment to all official of- 
fenders, whether in or out of office, the same authority now exists jn 
this and the other House of Congress. The doctrine contended for 
by the learned managers is in my opinion utterly inconsistent with 
the theory of our government. Our Constitution is an instrument of 
enumerated powers. These powers may be classified under two heads, 
first, express powers; and second, implied powers. 

In some instances a general authority is given in express words to 
do particular things, but the means best adapted to the ends in view 
are left to the judgment of Congress. It is a fundamental principle 
of our system that all implied powers conferred by the Constitution 
must be exercised by Congress, and, before assuming the forms of 
laws, subjected to the checks of each of the departments which con- 
stitute the law-making authority. There is no single department or 
officer of the Government that is invested with authority to exercise 
any implied powers. 

There is no officer or tribunal under our Constitution whose duties 
and jurisdiction are not fixed by express law. The executive power 
which is vested in the President is not the loose and indefinite an- 
thority which appertained to the Crown of Great Britain when our 
Constitution was adopted. The powers of the Executive are limited 
and restricted by the Constitution and the laws, and he is not per 
mitted in any case to resort to construction to ascertain how far 
he may go in discharging his official duties. The same may be said 
of the judicial department. Judicial and executive powers were as 
well know and defined in England as the power of impeachment. 
Still, we find these powers limited and restricted in accordance with 
our republican system, and nothing left to implication. 

The monarch had power to regulate weights and measures, grant 
franchises, appoint all officers, and authorize the coining of money. 
But did any one ever pretend that these prerogatives attached to the 
office of President because we borrowed our ideas of executive duties 
from the English system? The grant in our Constitution which vests 
all executive power in the President is fully as broad as that which 
vests the sole power of impeachment in the other House and the sole 
power to try impeachments in the Senate; still there is not a Senator 
on this floor who will say that a single attribute of the king which 
existed in 1787 was vested in the President by the grant of all execu- 
tive power to that officer. The same is true of our courts of law and 
both Houses of Congress. While in some cases we are referred to the 
common law for definitions of legal phrases and terms to aid in the 
exercise of vested jurisdictions, no case can be shown under our 
Federal system where jurisdiction itself is made to depend upon legal 
usages or practices in England or Germany. 

The Senator from Indiana referred to the jurisdiction of our courts 
in cases of admiralty and equity; but if he reads the Constitution 
closely he will find the grant refers to cases in equity arising under 
the laws and Constitution of the United States, and that the admiralty 
jurisdiction conferred was that only which was exercised in the colo- 
nies at the time of their separation from Great Britain, and did not 
carry with it any power to try crimes which belonged to the same 
The fourth section of the second article of 
the Constitution of the United States declares— 

The President, Vice-President, and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, bribery, treason, or 
other high crimes and misdemeanors. 

It is contended that this section is not the source of our jurisdic- 
tion in cases of impeachment, but that it was only intended to make 
the removal of the officers designated compulsory upon the Senate 
when they were convicted. Some meaning had to be given to the 
language of this section, and it seems to me that the one assigned to 
it is so unreasonable and inconsistent with sound argument that it 
never could have entered into the minds of the framers of the Consti- 
tution. It is further contended that this section is not a limitation 
at all upon the power of impeachment; that that power is without 
limit, except in respect to the punishment to be imposed. The En- 
glish parliamentary law does not give us any definition of the offenses 
which are impeachable. It has left it to Parliament to say for what 
offenses officers and subjects may be impeached. 

Judgment in cases of impeachment under our Constitution shall no} 
extend further than removal from office and disqualification to hold 
oftice. One of these two alternatives must follow every conviction in 
impeachment. Now, whether you disqualify or remove, the same con- 
sequence must result to the person in office; he forfeits his position 
as an officer. Why should the Constitution therefore have devoted a 
whole section to make it obligatory upon the Senate to do that which 
must be the result of every conviction without it? Does not every 
one know that a judgment of disqualification takes effect from the 
time it is rendered ? 

Now, inasmuch as English precedents are relied upon, it may be 
safely said that no example of conviction in a case of impeachment 
can be found which was not followed by a loss of office when the 





offender held one. 
that only official offenses gave rise to impeachments in England, 
they could not have been ignorant that all convictions in such cases 
were followed by a deprivation of office. Some other reason must 
he found for the incorporation of the fourth section of the second article 
into the Constitution besides the necessity of a provision to compel 
the Senate to remove the officer. The proceedings of the convention 
throw some light on this subject. It is well known that all the reso- 
jutions looking to a frame of Government brought before the conven- 
tion were submitted to a select committee whose duty it was to re- 
port a constitution. This they did on the 6th of August, 1787. In 
pursuance of a resolution adopted by the convention and looking to 
the impeachment of the President, the committee on detail, in the 
tenth article of the Constitution reported, put this provision : 


He— 
The President— 


shall be removed from office on impeachment by the House of Representatives and 
conviction in the Supreme Court of treason and bribery. 


Afterward the Senate was substituted for the Supreme Court. This 
part of the Constitution elicited some debate. Colonel Mason ob- 
jected to confining the power of impeachment to treason and bribery. 
‘le moved to add after bribery maladministracion. Mr. Madison said 
this term would be too general. Mr. Morris said it would dono harm, 
as an election every four years would prevent maladministration. 
Colonel Mason withdrew maladministration and substituted “other 
high crimes and misdemeanors,” and these words were adopted. In 
the adoption of this substitute there was a compromise between those 
who advocated an almost unlimited power of impeachment with 
respect to offenses and those who favored a more restricted power. 

Is it not obvious that the convention never dreamed of the idea of 
compulsory removal. They looked only to jurisdiction. They spoke 
only of the power of impeachment. The meaning of the section, as 
understood by the framers of the Constitution, was that the officers 
designated in it should not be removed from office for any less of- 
fenses than treason, bribery, or high crime and misdemeanor. The 
purpose was to fix and limit as well as they could the powers of the 
Senate and House. Colonel’ Mason succeeded in extending the power 
beyond treason and bribery. Mr. Madison’s reasons prevailed, and 
maladministration was stricken out because it would give too great 
a power to the Senate. 

But suppose the fourth section of the second article is not the source 
of our jurisdiction, can any reason be assigned for limiting this com- 
pulsory duty of removal to civil officers of the United States? The 


learned managers were forced, I think, to admit—indeed their argu- 
ments led irresistibly to the conclusion—that military and naval officers 


were within the power of impeachment. If so, why was not their re- 
moval provided for the same as that of civil officers? Is 9n admiral 


or a general of less consequence or more dangerous when they abuse | agers authorize the prosecution of all official offenses? 


It is | 
said that jurisdiction attaches whenever an official offense is commit- | 


their powers than a custo™-house officer or a district judge ? 


ted, but is there no limitation to our jurisdiction in such cases? There 
is certainly not if the English doctrine is to prevail; for an admiral 
who neglects the safeguards of the sea or he who commands an army 
in the field are liable to impeachment according to even the modern law 
of England. Where do you find the limitation which restricts your 
power to civil officers? Do you not find it in the fourth section of the 
second article of the Constitution? Have we not the authority of the 
Senate sitting as a high court for saying that none but civil officers 


of the United States can be impeached, or at least removed froza oflice | 


on impeachment ? 

Whatever may be the doubts in regard to the judgment of the Sen- 
ate in Blount’s case in 1798, there was one question decided in it which 
shows what was thought of the unlimited power of impeachment in- 
sisted upon then asnow. The principal question in that case was not 
whether a person who holds the office of Senator is an officer of the 
United States, for no one ever denied that a Senator is such an officer ; 
hut it was whether or not Senator Blount was a civil ofticer of the 
United States, so as to give the court jurisdiction over him. Does not 
everybody see that if the jurisdiction of the Senate and House were 
not affected by the limitations contained in the fourth section of the 
second article of the Constitution, which confines the power of im- 
peachment to civi! officers, that the judgment against jurisdiction in 
the Blount case could never have been rendered? We have been in- 
structed with long and interesting accounts of the jurisdiction of the 
English Parliament in cases of impeachment, and it has been said 
with much force that the history of that body shows that no case of 
impeachment has been tried there in modern times except for official 
crime. 

But no one has undertaken to show that the* English law of im- 
peachment as practiced there at all times did not extend to the Lords 
and Commons of Parliament. The Senate then had before it in 
Blount’s case an opportunity to exercise the power of impeachment 
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was not a civil oflicer of the United States. I am at a loss to under- 


| Stand how any man can read the arguments and proceedings in that 
| case without seeing that the whole question at issue was whether or 
| not the article and section of the Constitution just referred to created 


Which all must admit belonged to the English Lords. Had Blount | 
been a lord of England and a member of the House of Peers, instead | 


of an American Senator, could he have pleaded the want of jurisdic- 
tion in Parliament to try him because he was not a civil officer of the 


cause he was not an officer of the United States, but because this 
body, looking to the fourth section of the second article of the Con- 








| tion to hold office shall follow in all cases of impeachment. 
realm? He escaped impeachment before the Senate in 1798, not be- | 


any limitations on the power of impeachment. The court then de- 
cided and had to decide that question. It was in the era when broad 
claims of power were put forth in behalf of the new Government. It 
was the era of the alien and sedition laws, on the decline of federal- 
ism and the dawn of the pure and wholesome doctrines which Jef- 
ferson made immortal by his genius and his name. 

Let it be remembered that the very same arguments which are put 
forth to-day to uphold the unlimited power of impeachment were 
snecessfully employed to fasten upon the country the hated maxims 
of 1798, which culminated in the alien and sedition laws. That broad 
and fruitful source of power, the common law, was the dark and por- 
tentous fountain from which the streams of arbitrary authority 
emanated, and which for atime threatened to inundate and break 
down every rampart and barrier of the Constitution. Look to Mr. 
Madison’s report of 1799 and see to what parts of the huge federal 
structure he directed his magnificent argument. He saw at a glance 
the foundations of the new and dangerous heresy. He saw that he 
must demolish the monstrous doctrine that the common law—the 
barbarous, far-reaching, and unfathomable common law—had been 
adopted by and incorporated into that Constitution which he had 
labored so much to create. 

At the conclusion of his great argument he said: 

Such being the ground of our Revolution, no support or color can be drawn from 
it for the doctrine that the common law is binding on these States as one society ; 


the doctrine, on the contrary, is evidently repugnant to the fundampntal principle 


of the Revolution. (See Madison's report, page 507.) 


Our system of impeachment, as was aptly said by Garrett Davis 
in Johnson’s trial, is sui generis; it borrows nothing from the common 
law. Civil officers of the United States are alone liable to impeach 
ment. The Senate is made the court of impeachment. The Chief 
Justice must preside when the President is on trial. Two-thirds of 
the Senators present must concur in a conviction. No impeachment 
can take place, except for treason, bribery, and other high crimes and 
misdemeanors. The judgment may extend to removal from office and 
disqualification to hold office. If it was the purpose of the Constitu- 
tion to give to the Senate and the House the same power of impeach- 
ment which was exercised by the British Parliament, where was the 
necessity of all these express provisions? It is said that the Consti- 
tution intended only to limit the punishment, and has left the En- 
glish law in full force. 

But why designate the officers and the offenses for which they 
may be impeached? Did not the English law of impeachment ex- 
tend to all public officers and according to the admissions of the man- 
Is there a 
case to be found in all English history of a conviction upon impeach 
ment that was not followed by a loss of office? If there is, I chal- 
lenge its production. Why, then, should the framers of the Con- 
stitution have made removal from office a compulsory duty on the 
Senate when, under the general power given to it in the Constitu- 
tion and the interpretation that had ever been put upon it in England 
and which is claimed to have followed it here, that result was sure 
to follow every conviction. Mr. Hamilton, who favored a stronger 
constitution than that adopted, submitted to the convention a plan of 
government in which he put a provision on the subject of impeach- 
ment. That provision contains every element of power which is te be 
found in our present Constitution on this subject, leaving out the 
governors of States and Senators, whom he included among the ofli- 
cers subject to impeachment. It is as follows: 

Governors, Senators, and all officers of the United States to be liable to impeach 
ment for mal and corrupt conduct, and, upon conviction, to be removed from oflice 
and disqualified from holding any place of trust and profit; all impeachments to be 
tried by a conrt. 

Look now at the language of the fourth section of the second arti- 
cle of our Constitution, and read it in the light of Hamilton’s provision: 

The President, Vice-President, and all civil ofticers of the United 
States, to be removed from office on impeachment for and conviction 
of treason, bribery, and other high crimes and misdemeanors. 

I have here substituted the words “to be” for “shall be;” but can 
any one say that the evident sense and meaning of the Constitution 
is thereby changed? But it is said the President cannot pardon, and 
that an officer may escape judgment of disqualification by giving 
up his office. It is well known that impeachment was intended to 
extend only to officers who derive their appointments from the exec- 
utive authority, and if the President could pardon in such cases, the 
power to remove from office and thus rid the public service of bad 
men, which is the object of impeachment, might be rendered useless. 
It was to render the power of removal effectual that the power of 


| pardon was taken away. 


But it is said again that disqualification is necessary in order to 
prevent the return of men to office who have proved themselves unfit 
for public station. The Constitution does not say that disqualifica- 


A dis- 
cretionary power is given to extend judgment to that extent where 


jurisdiction exists and a proper case is made for the exercise of the 
| power. 


The arguments made upon this point are founded in the fal- 
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lacy that disqualification must attend every conviction. It is said 
that the right to impose this judgment attaches at the time the 
offense is committed and cannot by any act of the offender be avoided. 
Impeachable offenses, anlike those in your crimininal code, are not 
defined with accuracy. Murder, larceny, arson, and other well-known 
crimes are so well understood, that proof of certain facts comprising 
their elements must always lead to the judgment of guilt by every 
tribunal which is vested with power to try them. Not so with im- 
peachable offenses. The quality and character of these must often 
depend upon variable circumstances and the temper of the body to 
which is confided the right of judgment. 

Up to this time there is not to be found in English or American 
law any fixed definition of the words “high crimes and misdemean- 
ors.” Mr. Martin, on the trial of Chase, tried hard to limit them to 
indictable offenses, but his argument met with little favor. Mr. 
Evarts, on the trial of President Johnson, undertook a like task, with 
but little better success. Let it be borne in mind that we must test 
the argument I am combating, not by its application to sporadic or 
particular cases, but by taking into consideration the whole acknow]l- 
edged doctrine of impeachment. 

One of the most important, and at the same time the most danger- 
ous, features of this power is that it leaves to the two Houses of Con- 
gress an arbitrary discretion respecting the acts or conduct which 
shall subject officers to impeachment. No man knows, no man can 
know, what is an impeachable offense. To-day it may be one thing, 
to-morrow another. Judge Humphreys was impeached and expelled 
from office because he used seditious language. Still he had before 
him the Constitution, which guarantees to every citizen freedom of 
speech. My democratic brethren of this body, from whom it has 
given me no little pain to differ on this great question, tell me that 
it was not in the power of that indiscreet though it may be honest 
man toescape judgment of disqualification under the law of impeach- 
ment by throwing off the robes of office and standing upon his priv- 
ileges as a citizen. The language attributed to him, if uttered un- 
der ordinary circumstances, would not have been noticed. But the 
circumstances of the country, the political excitement of the time 
made his utterances a high crime. 

Judge Peck, of Missouri, at a less turbulent period, was impeached | 
by Congress for exercising a like power to that which is claimed for 
this body as the foundation of its jurisdiction in this case. He was 
a judicial officer; and he was-foolish enough to imagine that, sitting 
as.a district judge, he had aright to exercise the same broad power of 
punishing contempts that was conferred by the common law, and 
which had been so long an appendage of the judicial system in En- 
gland. He made an attorney of his court purge himself of a contempt 
by answering on oath written interrogatories under pain of imprison- 
ment. I commend the speech of Mr. Buchanan in that case to all 
who are in need of light on the subject of indefinite powers. Judge 
Peck was made to feel that there was a provision in our Constitution 
which did not permit him to compel even an attorney to give evi- 
dence against himself. Under the law of impeachment as now under- 
stood how can any officer protect himself against those heats and 
passions of party which are inseparable from popular government if 
the doctrine of the managers shall prevail ? 

When it is conceded that an act indifferent in itself, and which 
the circumstances of the times or the te:nper of the tribunal may 
make a high crime, how can it be claimed that jurisdiction to pun- 
ish attaches in such a case when the act is committed and follows the 
person through life? In the great majority of offenses called im- 
peachable the quality of the act does not depend, as in ordinary crim- 
inal cases, upon definite provisions of law, which leave nothing to 
discretion. It cannot be said that any offense exists until the body 
which has the power of impeachment expresses its judgment upon 
the act arraigned. The criminality of officers’ conduct in cases of 
impeachment is not fixed at the time it takes place, but when the im- 
peaching power applies to it the touch-stone of its variable justice. 
In the very nature of things different considerations must enter into 
the idea of impeachable offenses from those which belong to ordinary 
crimes. 

Questions of expediency and policy, which have no place in the 
criminal law, very often fix the character of an impeachable offense ; 
and expediency and policy admit of no standard of permanency what- 
ever. Still, we have been pointed to an act of Congress making crim- 
inal certain specific acts of corruption when done by public officers, and 
asked toexplain the difference bet ween the legal consequences resulting 
from its violation and those that follow an impeachable offense. Were 
I before a tribunal less exalted or discriminating than that which 
now hears me, I might feel some embarrassment in attempting to put 
aside an analogy which exists only in the similarity of names. The 
Tlouse of Commons in the case of Lord Danby laid down the principle 
that a minister could not shelter himself behind the throne by plead- 
ing obedience to the orders of his sovereign. He is answerable for 
the justice, the honesty, the utility, and legality of all measures em- 
anating from the Crown. 

And thus it is said by Hallam the executive administration is made 
subordinate in all great matters of policy to the superintendence of 
Parliament. Mr. Christian, in a note to Blackstone’s Commentaries, 
says: 


_ When the words “high crimes and misdemeanors" are used in prosecutions by 
impeachment, the words “high crimes" have no definite signification, but are 
used merely to give greater solemnity to the charge 


It will not be denied, I suppose, by those who seek to fasten upon 
us the common-law doctrine of impeachment, that whatever inter. 
pretation has been given in England to the words high crimes and 
misdemeanors, should be adopted here. The law of that country, as 
we have shown, for purposes of state policy has left in the breast of 
Parliament the august power of determining what is and what is not 
an impeachable offense. This power cannot be compared to the cold 
and measured authority of courts of law, which in all countries js 
confined to the more simple business of applying pre-existing and wel]- 
defined principles of jurisprudence to established facts. The judge 
who exercises this authority is not the fountain, but the organ of the 
law. His duty is not to create, but to apply the rule. If the case 
before him be murder, he is bound to see that the facts established 
bring it within every part of the definition which the law has given 
to that high crime. Nothing is left to his own willordiscretion. No 
questions of state policy, no moralizing upon the effects and conse- 
quence of the acts of the prisoner can be raised or permitted; and 
cannot all see the great distinction between that case and the case of 
an impeachable offense, which is at once ascertained and fixed by the 
judgment of a political tribunal. Jurisdiction, therefore, in my opin- 
ion, cannot be made to depend under our Constitution upon the time 
when the act is committed, but upon the status of the person, which 
can alone confer authority on the impeaching tribunal to give to 
that act by the exercise of parliamentary discretion either the qual- 
ity of guilt or innocence. 

We have been referred to the debates in the convention for light 
on thissubject. The distinguished manager, Mr. Hoar, mentioned an 
expression used by Mr. Pinckney that the President ought not to be 
impeached while in office ; but he did not tell us all Mr. Pinckney said 
in the debate. After using the above language, he said: 

I do not see the necessity of impeachments. I am sure they ought not to issue 
from the Legislature, who would in that case hold them as a rod over the Execu 
live. 

Mr. Morris said : 

He was sensible of the necessity of impeachments if the Executive was to con 
tinue for any length of time in office. He may be bribed by a greater interest to 
betray his trust; and no one would say that we ought to expose ourselves to the 
danger of seeing the First Majestrate in foreign pay without being able to guard 
against it by displacing him.—Madison Papers, volume 2, page 1159. 

Much has been said in regard to the common-law power of impeach- 
ments to show the limitations attending it in England. I put the 
authority of Mr. Jefferson against that of the managers. In his Man- 
ual, on page 234, he says: 

The Lords may not try a Commoner for a capital offense on the information of the 
king or a private person, because the accused is entitled to a trial by his peers gen 
erally; but on accusation by the House of Commons, they may proceed against the 
delinquent, of whatsoever degree and whatsoever be the nature of the offense. 

The managers have argued in support of their theory that according 
to the English law none but official offenders areimpeachable. This 
they had to do in order to avoid a conclusion which would be fatal 
to their argument. But let us not forget that we are now endeavor- 
ing to ascertain the views of the men who framed the Constitution 
respecting the power of impeachment in England, Nosafer authority 
can be looked to than Mr. Jefferson. He was a representative man 
of his age and country, and we may confidently affirm that his opinion 
in regard to the nature of the English power of impeachment was 
not different from those of the great men who framed the Constitu- 
tion. He has left us a manual of the parliamemiary law of Great 
Britain which is a text-book in both Houses of Congress. It is re- 
ferred to as a standard authority in cases of doubt arising under that 
law. Why should we refuse to accept his clear statement of the 
English power of impeachmen' while we yield implicit faith to all 
the rest of his opinions upon the subject of parliamentary law? Im- 

yveachment in England has always been governed by the law of Par- 

Scnaih, and we can no more disregard the authority of this great 
man upon the question now under consideration than we can his 
equally correct explanation of the “ previous question” and its uses 
in the House of Commons. 

Mr. Jefferson tells us plainly that on accusation by the House of 
Commons by impeachment they may proceed against the delinquent 
of whatsoever degree and whatsoever be the nature of his offense. 
This authority refutes the doctrine of the managers that none but 
official offenders are impeachable in England. True it may be that 
thisdespotic power has not in modern times been put in force against 
individuals, but we are not interested so much in ascertaining what 
Parliament has done as what it may do in exercising the power of im- 
peachment. 

The Senator from Delaware alluded to the fact that Mr. Justice 
Blackstone’s Commentaries were familiar to the framers of our Con- 
stitution and that the law of England, as laid down by that great 
writer, was well understood in this country at the time of our revo- 
lution. All this is true, and yet no argument can be drawn from it in 
support of the jurisdiction claimed in this case. If the men of the 
revolution had followed the teaching of Blackstone they never would 
have resisted the august authority of Parliament which that great 
lawyer had taught them was competent to legislate for the colonies 
without their consent. Have we any more reason to think that the 
framers of the Constitution accepted Blackstone’s doctrines of im- 
peachment than for believing that his opinions respecting the power 
of Parliament to make laws for Virginia and Massachusetts were re- 
garded as sound, pure, and correct ? 
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Blackstone is excellent authority upon nearly all questions which 
he has discussed ; but there are some matters which he has presented 
to us Which can oniy excite our abhorrence. His personal example 
as a guardian of the rights of the people cannot certainly command 
udiniration. ‘ " : 
yment of his genius, learning, and industry; but during his short 
career as a statesman in Parliament he showed by a base desertion of 
jis own principles that the most enlightened understanding ever 

‘ven to man was not capable of resisting the influence of party and 
ower When called upon to decide between the rights of the subject 

ul the unwarranted pretensions of the Crown. ' 
have said to him, when speaking of his action in the case of Mr. Wilkes: 


Your learning ought fo teach you, my lord, that laws are intended to guard | 


inst what men may do, and not what they will do. 

It is evident from the course of the argument in support of juris- 
diction in this ease that the power claimed for the Senate must be 
derived from the second section of the first article of the Constitu- 
tion, or it cannot be found at all. I have endeavored to show that 
this provision of the Constitution is not the source of jurisdiction in 
eases of impeachment, and that all our power in such cases must be 
derived from the fourth section of the second article, which confines 
our jurisdiction to the President, Vice-Presldent, and all civil officers 
of the United States. The construction for which I contend, while 
consistent with the true theory of the Federal Government, gives 
effect to every provision of the Constitution on the subject of im- 
peachment. : ack 

It leaves to the House of Representatives the sole power of origi- 
nating and prosecuting the charges or accusation. It gives to the Sen- 
ate the sole power of trial and judgment, but it limits the power of 
mpeachment, like the judicial and every other power in the Consti- 
tution, to the expressly enumerated cases prescribed in the fourth 
section of the second article. This section confines our power to the 
President, Vice-President, and all civil officers of the United States, 
and provides for their removal from office on conviction of the offenses 
designated in it. 

But it is contended that this is not the true construction of the 
fourth section; that the object of this provision was to make removal 
from oftice imperative on the Senate, as before stated in my argu- 
ment. In other words, this is the judgment clause, so far as removal 
from oflice is concerned. 

But we have been told that there is another judgment clause in the 
Constitution relating to the same subject. I refer to theseventh clause 
of section 3, article 1, of the Constitution, which is as follows: 

Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and enjoy any office of honor, trust, or 
profit under the United States. 

This clause has had great weight in the argument in favor of juris- 
diction because it permits the Senate to disqualify the offender. The 
Constitution first provides what body should prefer the charge ; then 
it provides the tribunal which shall try it, the persons who shall be 
subject to impeachment, and the judgment which shall be rendered 
in case of conviction. By construing the fourth section of the second 
article as a judgment instead of a jurisdictional clause, you destroy 
the harmony and logic of this arrangement. 

But if this provision was only intended as a judgment clause why 
did not the framers of the Constitution incorporate into it all that 
they intended to say upon the subject of judgments in cases of im- 
peachment? They put into the Constitution a distinet clause relat- 
ing to jadgments in such cases, and in it they provided for the same 
removal from office which it is contended the fourth section of the 
second article was intended only tosecure. A statement of this propo- 
sition isenough to show that the construction contended for by the 
managers cannot be correct. 

The people, we are told, will not allow this power to be employed 
for oppressions. Sir, my limited reading has taught me to look for 
securities for our liberties to a very different quarter. “Put not your 
trust in princes” is a maxim which will apply to all men in power. 
If this argument is good at all, it only proves that there is no necessity 
for any restrictions on public authority. But have we not examples 
enough to show us that the weakest and most unreliable security 
against oppression is the supposed justice and moderation of public 
men, 

Some of the greatest and purest men that ever lived in this country 
were charged with haying committed oppression. Judge Chase was 
an able and a pure man. No charge of corruption was ever brought 
to his door, 
the liberties of the citizens were not safe in his hands. General Jack- 
son was the purest of the pure. His uprightness and honor were never 
questioned, And yet he did not escape the imputation of having 
(lisregarded the laws. Go back to 1798, and look at the policy of 
oppression which was then inaugurated under the alien and sedition 
laws, and by the greatest and purest men of that day. 

Look to the case of Matthew Lyon, of Vermont, a member of Con- 
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He wrote a great book which will live forever asa mon- | 
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maintained before the country by the very same arguments which 
have been used in support of the common-law power of impeach 
ment, and I adopt here as part of my argument the speech of Mr. 
Otis in 1798, to show that the doctrine I am now combating is the 
same which he then advocated in order to muzzle the press and gag 
the mouths of the people. He said emphatically that the common 
law of England might be looked to for the purpose of ascertaining 


| the meaning of impeachment, and in almost the same breath con- 


Well might Junius | 


Still we are told that he was a judicial tyrant, and that | 


gress, who for a mild criticism on the policy of the men in power | 


was thrown into prison by a judge of the Supreme Court and subjected 
toa heavy fine. He thought the liberty of speech and of the press 


was safe in the hands of those who had undertaken to uphold the | 


Constitution! But he realized his folly in the darkness of his dun- 
xeon and by the clinking of his chains. The nefarious law under 


Which that innocent man suffered was. advocated in Congress and ! tion, page 360.) 


tended that the same law relating to libels was part of the jurispru- 
dence of the United States. ; 

Mr. President, the more I reflect upon the character of this com- 
mon-law jurisdiction the more I am shocked at it. All the caution 


and guarded language of the managers cannot keep it within limits 
Mr. Manager Hoar says, on page 17 


which are safe or reasonable. 
of his argument: 

It is well settled that all abuses of official trust are impeachable in Parliament 
At common law there is no limit as to person ; there is no limit as to time; there 
is no restriction as to the character of the punishment, save the discretion of the 
two Houses. 

The power is here fairly stated. Will Senators answer me what 
is official trust within the meaning of the British law? Was it not 
asserted in Hastings’s trial that any dereliction of duty which affected 
even remotely the honor or the interests of the empire came within 
the jurisdiction of Parliament? Do you not remember that Hastings 
claimed that he was not subject to impeachment because he was an 
officer of a chartered company whose rights and privileges were dis- 
tinct from those of the Crown? He was a servant of a company of 
merchants to whose trading privileges were added powers of govern- 
ment. He was not appointed or commissioned by the Crown, and all 
his actions in India were approved by the company which invested 
him with power. 

I speak of this to show that all persons in any way connected with 
public interests, whether their power emanate from the government 
or not, are subject to impeachment in England. Now it is said that 
the sole power of impeachment delegated by the people of the United 
States to the Senate and House of Representatives is to be regarded in 
the same light as allother positive grants of authority to this Govern- 
ment, the same as the power to make war, coin money, &c. The power 
of impeachment in England is co-extensive with the whole empire, 
and reaches every officer connected with the publie service, whether 
local or colonial. If this power has, as is claimed, been delegated to 
the United States, how can the States exercise any part of it? The 
power to regulate commerce, the power to make war, the power to 
coin money, and the sole power of impeachment are all vested in this 
Government. If this power is not to be confined to officers of the 
United States, as we contend, according to the fourth section of the 
second article of the Constitution, why may it not be made to operate 
upon the officers of States the same as the English power upon the 
officers of the East India Company or those of the government of 
Canada? 

Do not the governors and officers of States owe as much to this 
Government as Hastings did to that of Great Britain? All State offi 
cers are obliged to take an oath to support the Constitution of the 
United States, and the violation of such an obligation on the part of 
a public officer is just as much impeachable as any offense that can be 
mentioned. 

What reasons can be given for making a distinction between the 
sole power to make war and raise armies and the sole power of im- 
peachment as it exists in England? The States cannot make war, 
raise armies, or regulate commerce. Why? Because these powers 
are delegated to Congress. But the sole power of impeachment is 
given to the same bodies in language equally as broad as in the other 
cases. Why will not the same rule of construction apply to both? 
The governors and other officers of States may violate the Constitu- 
tion of the United States as well as officers of the General Govern- 
ment. The Constitution of the Union makes it the duty of the execu- 
tive of a State, upon demand of another executive, to deliver up a 
fugitive from justice. If this duty is violated, why may not the offi- 
cer be impeached by Congress, according to English precedents ? 

A governor of a State may commit treason against the United 
Staves. Surely that would be an impeachable offense. Why not re- 
move him? But I know it will be said that the power of impeach- 
ment in the Constitution of the United States must be confined to 
officers of the United States. But why restrict the power here more 
than in England? No reason or argument can be made or assigned 
for such restriction that is not derived from the fourth section of the 
second article of the Constitution, which confines this power to civil 
officers of the United States. I have always thought that any power 
which Judge Story said did not belong to the General Government 
no one could prove to exist. No man who reads his views. upon the 
subject now under consideration can doubt for one moment how he 
would have decided the question if it had been before him as a judge. 
Mr. Curtis, in his Commentaries, speaks out explicitly. He says: 

Impeachment is not necessarily a trial for crime, its purposes lie wholly beyond 
the penalties of the statute or customary law; it isa proceeding to ascertain 
whether cause exists for removing a public officer from office. 


He says that such cause of removal may exist where no offence 
against public Jaw has been committed, and instances imbecility and 
maladministration as crimes of removal. (Curtis on the Constitu- 
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That careful writer, Chancellor Kent, speaking of impeachment, 
Bays: 

The President, Vice-President, and all civil officers of the United States may be 
impeached by the House of Representatives for treason, bribery, and other high 
crimes and misdemeanors, and, upon conviction by the Senate, removed from office. 
(1 Kent's Commentaries, page 302.) 

Is it not plain that this great discriminating lawyer looked only to 
the fourth section of the second article of the Constitution as the 
source of this power? 

In the same work he discusses at great length the common-law 
jurisdiction of the courts of the United States, but it never oecurred 
to him that there was such a thing under our Constitution as common- 
law jurisdiction in cases of impeachment. 

Mr. President, it cannot be forgotten that this Government when 
first put in operation was regarded as an experiment. It was watched 
over with great anxiety by its friends and elicited the most gloomy 
forebodings from its enemies. Some thought it had too much power, 
others that it had too little. But there was a little band of patriots 
and statesmen who fondly imagined that it was the most perfect 
institution of the kind that had ever been created. Those men were 
not admirers of England or of English government. They thought 
and felt that the refinements and tyranny of the feudal system were 
not well adapted to the free spirit of America. They favored strict 
limitations on all powers which touched the liberty, life, or property 
of the citizen. They were for freedom regulated by law; but they 
cherished a fierce enmity against all andetined power. Foremost 
among these stood Jefferson and Madison. The one had breathed 
into the Declaration of Independence the spirit of the purest liberty. 
The other carried it down as Franklin did the lightning of heaven, 
applied it to practical purposes by making it the foundation of a 
written constitution. When the fortunes of party had placed the 
noble work of these great founders of our Constitution in hands which 
they considered unfriendly to its principles, they watched over its 
convulsive and irregular operations with the same care and solicitude 
that the most devoted parent would watch the progress of disease 
when it seizes the health and vigor of his offspring. 

In 1798, when the same claim of power in cases of impeachment 
which is set up to-day was asserted, the subject attracted the notice 
of Jefferson and Madison. This common-law doctrine of impeach- 
ment put forth at that day, and now resuscitated, was denounced by 
Madison as the most extravagant folly of the period. The corre- 
spondence is here before me, and I will read it for the information of 
the Senate, and I believe that the conclusion at which I have arrived 
which denies jurisdiction in this case is in strict accordance with the 
principles of those distinguished men, and is the true constitutional 
doctrine on the subject. 

This correspondence has reference to the trial of Senator Blount, 
the first case of impeachment which occurred under our Constitution. 
I stated that this trial took place in the era of the alien and sedition 
laws. The Federal party was in power. The managers in that case 
contended for a like construction of the Constitution to that which 
the present managers contend for. 

It was then insisted, as it is now, that the fourth section of the sec- 
ond article of the Constitution was not the source of jurisdiction, but 
that the second section of the first article conferred upon the Senate 
and House the common-law power of impeachment. 

There is, however, agreat difference in one respect between the argu- 
ments of the managers in the Blount case and the arguments here. 
There it was admitted that the common-law power of impeachment 
contended for extended to all persons and all officers, State and Fed- 
eral, Here it is denied that it can be extended to private persons, 
but properly applies only to official offenses. But is there not in this 
very difference of opinion respecting this power enough to induce us 
to disregard both it and its souree? This shows the danger of rely- 
ing upon construction in cases like this. 

The managers in 1798 stated, I think, the true common-law doc- 
trine, and they claimed for this Government nothing but what was 
included in it, as they understood the English law. But the present 


managers, looking to the very same provision of the Constitution for | 
jurisdiction which the former did, in deference, I suppose, to the ad- | 
vanced spirit of the age, tell us that the common law has always lim- | 


ited impeachments to official crime. The letter of Mr. Madison which 
I will now read alludes to the claim of power set up by the managers 
in Blount’s case, and I have shown that the very same provision of 
the Constitution was invoked to sustain it which is relied upon by 


the managers here. Still Mr. Madison characterizes the claim of | 
power set up in 1798 “as the most extravagant novelty yet broached” | 
by that party which carried through Congress in the same year the | 


alien and sedition laws. Here is his letter to Thomas Jefferson : 


MARCH 4, 1798. 

Dean Str: Mr. Tazewell's speech is really an able one in defense of his proposi- 
tion to associate juries with the Senate in case of impeachment. His views of the 
subject are so new to me that I ought not to decide on them without more exami- 
nation than I have had time for. My impression has always been that impeach- 
ments were somewhat sui generis, and exclude the use of juries. The terms of the 
amendment to the Constitution are indeed strong, and Mr. T. has given them, as 
the French say, all theirlustre. But it is at least questionable whether an appli- 
cation of that amendment to the case of impeachments would not push his doc- 
trine further than be himself would be disposed to follow it. 

It would seem also that the reservation of an ordinary trial by a jury must 
strongly imply that an impeachment was not to be a trial by jury. ~ : 

As removal and disqualification, the punishments within the impeaching juris 
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diction, were chiefly intended for offices in the executive line, would it not also he 
| difficult to exclude executive influence from the choice of juries; or would juries 
| armed with the impeaching power and under the influence of an unimpeachah|» 
tribunal be less formidable than the power as hitherto understood to be modified 
The universality of this power is the most extravagant novelty that has been ye: 

| broached, especially coming from a quarter that denies the impeachability of a Se), 
ator. Hardy as these innovators are, I cannot believe they will venture yet to hold 
| this inconsistent and insulting language to the public. If the conduct and senti 
ments of the Senate on some occasions were to be regarded as the natural and per 
manent fruitof the institution, they ought to produce not only disgust, but 4 


spair, in all who are really attached to free government. Bat I cannot help ascrily 
ing some part of the evil to personal characters, and a great deal of it to the pres 
ent spirit of the constituents of the Senate. 

Whenever the State legislatures resume the tone natural to them, it will probab}, 
be seen that the tone of their representatives will vary also. If it should not, t}; 
inference will then be unavoidable that the present constitution of the Senate js 
at war with the public liberty. 


A few of the grave inconsistencies resulting from the arguments 
of the managers I will now enumerate : 

First. We are told that our jurisdiction is derived from the second 
section of the first article of the Constitution. 

Second. That it is to be governed only by the limitations attend 
ing the exercise of the impeaching power in England, namely, offi 
cial offenses. 

Third. That the fourth section of the second article of the Const 
tution is not a limitation upon the power of impeachment, but onl) 
a mandatory provision to compel the Senate to remove the officers 
therein named when convicted. 

According to this argument, the broad power of impeachment ex 
ists under our Constitution the same asin England. Therefore al] 
ofticers of every description, high and low, State and municipal, ar 
subject to this power, because they are subject in England. 

2. The power of removal given in the fourth section of the second 
article can only operate on the class of officers named in it, all civil 
officers of the United States ; but every other description, naval and 
military, &c., State and municipal, do not come under the provisions 
of this section, and they may be dealt with according to a different 
rule. If they are convicted of treason or bribery, the Senate is not 
compelled to remove them, but may censure them and let them go 
their way and sin no more. 

Again, the crimes, treason, bribery, and high crimes and misc 
meanors, specified in the fourth section of the second article, cannot, 
according to the argument, be regarded except for the purpose of fur 
nishing grounds for the simple removal of civil officers of the United 
States. Inallother cases we are not bound to look to the Constitution 
for the offenses which will justify impeachments, but must be guided 
by the unlimited theories of the common law. Hence we have two 
different and distinct rules made applicable to persons subject to im- 
peachment under our Constitution. 

In the case of acivil officer, whose removal is imperative when con- 
victed of treason or bribery, the Constitution has placed some limita 
tions upon the power of removal. In the case of a naval or military 
ofticer, or Senators or Representatives, all of whom are within the com- 
mon-law power of impeachment, and beyond the protection of the 
fourth section of the second article, they are at the absolute mercy of 
the impeaching power and may be dealt with at the discretion of the 
Senate and the House. These conclusions are inevitable from the 
arguments of the managers, and to this doctrine I never will sub 
scribe. 

Mr. President, if there was no other argument against the exercise 
of this dangerous jurisdiction than that which is founded upon the 
absence of a single precedent to sustain it, that argument would be 
sufficient for me. Cases have arisen in our history which called for 
the exercise of this power. Why was it not putin practice? From 
the origin of the Government until the present hour not a single in- 
stance can be shown of an impeachment of an officer after he left 
office. Does not this amount to a construction of the Constitution! 
And why should a construction so long acquiesced in be departed from 
now ? 

Mr. Manager Hoar says that this Government has no securities to 
throwaway. I say, sir, that the greatest danger to which the Govern- 
ment is exposed is in the gradual usurpation of powers not delegated 
to it. The people have been made so familiar with excesses of au- 
thority until they seem indisposed to question for a moment the powe! 
of the Government to do whatever it pleases. Placed here as a judge 
in acase confessedly criminal, with a special oath resting upon my 
conscience to obey the Constitution as I understand it, I shall not 
consider for one moment what the world may think of the judgment 
I now give. My opinion may be founded in error. I claim no infal- 
libility for my judgment, but after the most patient and anxious con 
sideration of this great question, after looking for light to guide my 
poor understanding in every quarter where I thought it could be 
found, and with no feeling of party or of prejudice, I unhesitatingly 
say that in my opinion the Senate sitting as a high court of impeach- 
ment has no jurisdiction under the Constitution of this case. _ 

I am not insensible of the greatness of this occasion or of the impor- 
tance of having safeguards to secure the interests of the people: 
neither am I indifferent to the great danger of resorting to the exer- 
cise of loose constructive powers, however desirable they may be. l 
cannot forget that I live under a Government which rests upon the 
broad foundation of popular rights; that Iam in the councils of a 
country where the people are all powerful as well as all just, and that 
the surest guarantee for the efficiency and purity of our public ad 
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ministrations is to be found in the virtue and honesty of those whose 
interests alone are involved in their degradation and elevation. Nor 
am 
to curb the power of royalty and hereditary tenures have any appli- 
cation to a government in which all offices are derived from the peo- 
ple, and all but the judicial are subject to the control of law. Iam 
not unmindful of the fact that even in the purer and better days of 
the Republic the people were conversant with the dangers to be appre- 
jended from corrupt officials. But I cannot banish from my recollec- 
ion what the history of all past times has engraven upon my mind, 
that in providing securities against the inroads of official criminals 
such an end is dearly purchased when it is reached by a sacrifice of 
the liberties of the people. 


Opinion of Mr. Bogy, 
Delivered May 27, 1876. 


Mr. BOGY. Mr. President, it was not my intention at the begin- 
ning of this discussion to say anything. On the contrary, I had 
decided to give a silent vote. 
pose if I had not become satisfied from what has been said by certain 
Senators during the course of the debate that in this preliminary 


I able to see that those maxims and principles which were made | 


And I would not now alter this pur- | 


question of jurisdiction was involved virtually the decision of the | 


greater question whether the party impeached was guilty or not 
vuilty. This being so, and viewing the subject, as one of the most im- 
portant which can be presented to the decision of the Senate, I feel 
it to be my duty to give the reasons which control my vote. What we 
decide—indeed, what we say in this discussion, although only one of 
jnrisdietion—will be looked to as a precedent, and quoted in aftertimes. 
The question cannot be said to be entirely new, yet it is the first time 
it has been presented to this body for decision. As it is the first time 
so it may be, perhaps, the last. We are now to decide whether the 
impe achment of anybody, whether in office or out of office, whether 
a civil officer or not, can ever hereafter be tried. We are now called 
upon to pass on the question whether there is such a remedy provided 
by the Constitution to check and arrest official corruption. I do not 
wish to state the question too broadly. I desire to be correct. A\l- 
thongh not attaching any particular importance to my opinions as an 
individual, I am not unmindful of the fact that the opinions of each 
and allof us will be quoted hereafter. We must not forget that we 
are Senators, and that the seats we now occupy will be occupied by 
others when we shall have left them. Upon us the Constitution has 
devolved the decision of this question, and, as already stated, it will 
to a great extent be final. At great length, and I may say with 
great ability, has it been discussed. It will not be my purpose to 
follow the example set before me by several Senators. My inten- 
tion is to be brief. I do not attach any importance to the large 
number of impeachments and political trials which took place some 
tive hundred years ago in England under the reigns of John, Henry 
III, and Edward I. All men at all acquainted with history know the 
political condition of that country during that period; an endless 
contest for mastery between the nobility, headed by the great bar- 
ons, and the king, both parties being compelled to introduce as much 
foreign influence as possible as help in the contest. The king was 
surrounded with foreigners from France, Italy, and Spain; and on 
their side the barons had their foreign mercenaries and secret foreign 
auxiliaries. In fine, the result was that internal confusion and dis- 
order were the order of the day. Parliament was gradually assum- 
ing form, shape, and power. Elections were yet, however, irregular, 
and partook largely of the condition of the political disorder. Fac- 
tion necessarily ruled, and the faction in power did not hesitate 
to bring to trial its adversaries. Hence history records many bloody 
trials, the shame and disgrace of this period of English history. Sen- 
ators have argued that these trials were, however, sanctioned by the 
common law, and that if we admit that the common law was intro- 
duced into the Constitution by the provision in relation to impeach- 
ment, that we not only sanction these bloody and shameful trials, but 
that we thereby authorize the same in this country at this day. I 
must say, Mr, President, that such arguments took me by surprise. 
No one contends that the common law is a part and parcel of the law 
of the Constitution in the sense that it is a part and underlies the 
system of the States. The States existed before the Constitution, and 
the English colonists brought with them from their mother coun- 
try the common law and implanted it into the colonies, and hence 
this old common law permeates the systems of the States. But the 
Constitution was an instrument made by the States fora definite pur- 
pose and with certain defined powers. The common law is not a 
part of the Constitution unless it is put there by express provision. 


And when this is so, it is subject to all the limitations of the Consti- | ernor-general of India was, under certain conditions and limitations, 


tution, 

The second section of article 1 says the House of Representatives 
shall have the sole power of impeachment. 

rhe first question which necessarily presents itself to the mind is, 


what isimpeachment? And how can the question be answered with- | 


out going to the common law for the exposition; it being the fountain, 
the great head-source from whence all our system flows? The framers 
of the Constitution were the sons and descendants of Englishmen, the 


| to the debates in the convention will show this. 
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only country up to that day that had made any decided advance to- 
ward liberty and a government of regulated powers. For although it 
is true that there was not and is not now a written constitution in En 

gland, yet it had at that day, and had had for centuries before, its great 
Magna Charta and other well-defined and well-secured privileges, all 
tending to a well-regulated system of free government. Although 
it was a monarchy and had its nobility, nevertheless it was in advance 
of the other countries of Europe in securing to the individual man his 
personal rights. From the days of Henry III to the time of the adop- 
tion of our Constitution the progress made in England toward good 
government was immense. The common law—the old customs and 
usages of the primitive inhabitants of the island of Britain—had been 
molded and shaped By the great judges who at different periods of 
time graced the bench, and the no less great lawvers who adorned 
its bar, Holt, Bacon, Coke, Selden, Plowden, and hosts of ot hers, bench, 
bar, and great publicists had so shaped and crystallized those old cus 

toms that at the period of the formation of our Constitution the old 
lex non scripta had become lex scripta. There was not a principle of the 
common law but what became written law, and the crimes and bloody 
trials which had taken place in the Parliaments of England five hun- 
dred years before were not possible at the time of the adoption of our 
Constitution—no more possible then than now. In this respect there 
has been no progress, and perhaps there was room for none. At the 
time we adopted the word impeachment in our Constitution we 
adopted it as it was understood at that day in England. A reference 
The framers of the 


Constitution looked to no other country. The word impeachment is 


| said by Webster, in his Dictionary, to be derived from the French, 
| and means to hinder, to check, to prevent; yet its legal meaning was 





given to it by the common law, as much so as the word indictment. 

Indeed, unless we go to the common law for its meaning and in 
terpretation, it has no meaning at all, and the power granted to im- 
peach would amount to nothing. No rule of construction will justify 
us in saying this. The ability, the character, the well-known reputa- 
tion of the great men who framed our Constitution forbid this. The 
object was to confer a power, and a substantial one, to protect the 
people from corrupt officials. In England at that day an impeach 
ment was a proceeding originating in the House of Commons charging 
in proper form official malfeasance. Who was thus chargeable is not 
at this day important, beyond the fact that all civil oflicers guilty 
of corruption while in office were impeachable. Whether military 
and naval men were or were not is of no consequence. It is enough to 
know that civilians were liable, for offenses committed while in office. 
Much has been said about military and naval officers not being im 
peachable. About this, I wish to be distinctly understood as not com 
mitting myself. I can see many good reasons why the leaders of our 
armies and the admirals of our Navy should be subject to trial by 
impeachment; but desiring to be as brief as possible I will not argue 
that point, and will leave it an open question. 
when it may become most important. 

Section 2, first article of the Constitution, says: 


The time may come 


The House of Representatives shall have the sole power of impeachment 


The power, the sole power. No other body. No other tribunal has 
that power; and why? Because the House is the direct and immedi 
ate body in which the people are represented. It is there that they 
speak their potential voice. It is there that the Constitution gives 
to the people, through their Representatives, the power to call to ac- 
count the guilty oflicer—the officer who has either betrayed his coun- 
try, has received a bribe, has been guilty of high crimes and mis- 
demeanors, affecting the public welfare ; and I would ask where could 
a power of this kind be better lodged than there? 

As the sole power to impeach was given tothe people, acting through 
the House, the sole power to try was given to the Senate. If the 
House has the power to impeach, it is the duty of the Senate to try. 
The limit of power in one is the limit in the other. If the House can- 
not impeach, the Senate cannot try; and if the House has the right to 
impeach, it is the imperative duty of the Senate to try. For the ex 
tent of this power we must necessarily go to the common law as un- 
derstood at the time. We were certainly introducing an English 
system—well known there, well understood, and about which the 
legal minds of that country had already much written. 

It is a significant fact that at that very time the most celebrated 
trial by impeachment known to the world was going on, a trial 
whose celebrity grew out of the character of the man who was 
charged—the interesting country over which he was said to have 
tyrannized, the remarkable men engaged both in its prosecution 
and its defense—the trial of Warren Hastings, was at that very 
time pending before the British Parliament. Who was Hastings? A 
Senator dwelt at some length on the fact that he was not an officer of 
the Crown, but of a private company. While it is true that the gov- 


appointed by the East India Company, he nevertheless was an officer 
of the British Empire. While the gains and profits might belong to 


| the private company, the sovereignty of the countries subjugated be- 


longed tothe Crown. He wasor had been a British officer, and it was 
as such he was bronght before the House of Commons. As already 
stated, it is not important in this discussion to decide who all were or 
were not liable to impeachment in England ; it is sufficient to say 
that there a civil officer, as was Warren Hastings, was considered lia- 
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ble to be tried. He was a civil officer who had been removed from 
oftice—for he did not resign, he was recalled and removed ; and was im- 
peached the year after his return to England. This great trial then 


going on in England to my mind is sufficient to explain what the | 


framers of the Constitution meant. But, in addition to this, we have 
the words of the Constitution itself. 

It is very plain to me that when you examine critically the power 
given to impeach and to try, that the President as well as any other 
person holding oflice is subject to impeachment. I have heard it said 
during this discussion that as the king in England could not be im- 
peached, so the President in this country was also not impeachable. 
To my mind this is not correct. While it is true that in England the 
king could not be impeached, forthe reason that hisoftice is hereditary, 
and as king he can do no wrong and is not responsible; therefore he 
could not be tried, because he was beyond the reach of the law. But 
this is not so with regard to the President. Here he can do wrong, 
and for which he is responsible ; elected by the people, and not hered- 
itary. In this country he is, like any other officer, subject to the 
same laws and equally responsible. Therefore I am satisfied he is 
impeachable under the first section. Again, as this section provides 
that when the President is tried the Chief Justice shall preside, 
it must be that it was intended to include him as one of the offi- 
cers thus liable. I see no reason why he should not be liable to im- 
peachment, but very good ones why he should be, and as his name of 
office is mentioned in connection with a trial, I take it that he wassub- 
ject to this mode of trial the same as any other person holding office. 
It is said in this first article that judgment in cases of impeachment 
shall not extend further than to removal from office and disqualifica- 
tion to hold any office. Leaving it optional with the Senate to im- 
pose one or both of those punishments, a party convicted may be re- 
moved and not disqualified, he may be removed and disqualified, or 
he may be disqualified without being removed, and if he is not in 
office he of course cannot be removed, it being a question of dis- 
cretion with the Senate sitting as a court. I wish this fact to be 
well understood, that the Senate has an undoubted discretion as to 
the judgment. Whether it be considered a punishment or not there 
isadiversity of opinion, but whether it be from my stand-point makes 
no difference, the discretion certainly exists. Now if the Constitu- 
tion had stopped there the power of impeachment would have been 
complete, the power to try no less so, the power to give judgment in 
its discretion equally so, complete in every respect. But we must not 
forget that this remedy by impeachment was a great weapon placed in 
the hands of the people, to be used for their benefit, and by them to 
be employed to clean the Angean stables of the filth and manure of 
the bulls and oxen that might be found occupying the public stables. 
Hence the further provision was made, fourth section, second article, 
that in the event the President, Vice-President, or any civil officer be 
found guilty, he shall be removed ; therefore when either of these 
persons was in office, there was no discretion as far as removal was 
concerned, evidently showing that there might be a class of persons, 
if convicted, toward whom no discretion existed, and another class 
toward whom there was discretion. These two classes are first the 
persons who, while in office, commit a crime and do not remain in 
office, and the other who is yet in office. I therefore consider that 
this fourth section of the second article does not give jurisdiction, 
nor limit it, and has nothing to do with the question of jarisdiction, 
but is only mandatory. 

This last section, to my mind, is proof positive that persons out of 
office can be impeached ; otherwise there could be no case in which to 
exercise the discretion evidently given by the first section. 

Noone can doubt that it was the intention of the framers of the 
Constitution to confer the power of impeachment of some character 
or other. Let the character of the power be what it may, or the class 
of persons who may be embraced within it be who they may, a power 
of this nature was evidently conferred. I repeat it, for it cannot be 
repeated too often, this was intended to be a great power, placed in 
the hands of the representatives of the people for their protection 
against corrupt and venal officials. Now, if it is true that this power 
thus conferred can be defeated by the guilty official resigning, it 
might as well not have been put in the Constitution. Resignation 
will follow the detection of guilt in every instance ; and thus although 
it might be that a Secretary of State may have betrayed his country 
to a foreign power, or the Secretary of the Treasury stolen millions of 
the public money, orany other officer from the President down shame- 
fully disgraced his office, or a judge publicly sold justice from the 
bench, it matters not who the officer may be or what he may have 
clone, all he has to do as soon as the fact is found out is to hand in 
his resignation, and he can go scot-free as far as this remedy is con- 
cerned. It is true he may be tried by a court. But I believe that 
when the day comes that the Senate will decline to try a guilty 
official, and, as in this case, one who admits his guilt, but to avoid 
impeachment has resigned the office which he abused, the day will 
have come when it will not be very difficult to get out of the clutches 
of acourt. We all know how cases are continued and postponed and 
how juries are formed, Let a guilty man escape the punishment pre- 
scribed by the people’s remedy of impeachment, and to my mind you 
will proclaim a saturnalia for all rogues and villains to step forward 
and help themselves. My hope, my only hope will then be in the 
people; and it is to them I will feel it my duty to appeal to restore 
this great popular remedy. We cannot submit to be governed by 


rogues and villains. The thieves must be driven from power; and 
Mr. President, I desire you and the Senators around me to remember 
that whenever the fact is made known to the people that it has been 
decided that a guilty man can escape trial by impeachment merely 
by resigning his office, they will take steps to correct this decision, © 

Although there may be a majority for the jurisdiction, yet if there 
is one-third opposed to it, I am satisfied from what has been said 
that an effort will be made to get the party charged acquitted on the 
ground that those who are opposed to jurisdiction cannot vote for 
conviction. Let this be done, and in my opinion a storm wiil be let 
loose that will sweep over this land, and as it passes over the valleys 
and mountains and plains, there will be heard in the distance the ma- 
jestic voice of the people crying aloud for a restoration of this, the 
people’s remedy, with which alone they can drive from office the yi}- 
lains and thieves who may have fattened at the public crib. 


Opinion of Mr. Booth, 
Delivered May 27, 1876. 


Mr. BOOTH. Mr. President, two theories of impeachment as ap- 
plicable to the question before us are submitted, one of which we must 
adopt, for no other seems to be possible ; and yet to my mind neither 
is entirely consistent with all the provisions of the Constitution and 
their accepted construction. 

After listening to one of the ablest debates it has ever been my 
privilege to hear, 1 am compelled to the conclusion that the doubt 
exists in the Constitution itself, and arises from the fact that the con- 
vention did not consider the whole subject of impeachment and de- 
termine all its provisions at one time, but agreed upon each with ref- 
erence to a special object; and the difficulty is insuperable in the at- 
tempt to reduce uncertainty to certainty. 

The theory in favor of jurisdiction is that the term impeachment 
in our Constitution does not mean simply form of accusation, but 
imports the whole of the common law in reference to impeachable 
persons and impeachable offenses, giving to Congress the exact juris 
diction which was held by Parliament, and vesting in it plenary 
power of punishment, restricted only by all these by the provisions 
of the Constitution; that is, that the use of the word impeachment 
in providing for a method of accusation and trial is a grant to Con- 
gress of all the power which could be exercised by the British Par- 
liament on that subject, and that subsequent provisions, when not 
detinitions of the methods of its exercise, are restrictions upon the 
rrant. 

' In support of this theory as to definition, it might be suggested 
that the first clause in reference to the subject reads : 

The House of Representatives shall choose their Speaker and other officers; and 
shall have the sole power of impeachment. 

The word “ Speaker” in the same clause is purely technical. It is 
not defined directly or indirectly by its use in any other connection. 
We are obliged to go to the British Parliament for its meaning. So 
far as I know, the House of Commons is the only parliamentary body 
in the world that had ever designated its presiding officer by that 
name, or a translation of it. Like many other words, it has drifted so 
far from its origin that the Speaker of the House is the only member 
who cannot speak. When he speaks he is not the “Speaker.” To 
make the argument drawn from this complete, it must follow that the 
presiding ofticer of the House of Representatives, by the use of tho 
word speaker is invested with all the prescriptive rights and func- 
tions of the speaker of the House of Commons. 

That part of the sixth clause of the third section which provides 
that “ the Senate shall have sole power to try all impeachments ” is 
only important in this connection as indicating that the common-law 
idea was a controlling one in the mind of the convention as shown 
in adopting a method of trial similar to that of Parliament. True 
this was done after other methods were discussed, but its final adop- 
tion is evidence of a disposition to keep within the line of precedent. 

I pass for the present to the next and immediately following clause 
in the Constitution : 

Judgment in cases of impeachment shall not extend further than to remova! 


from office, and disqualification to hold and enjoy any office of honor, trust, ot 
profit under the United States, &c. 


This clause seems to me the strongest corroboration of the eommon- 
law theory of jurisdiction to be found in the Constitution. It is re- 
strictive. Restrictive upon what? Certainly not upon any subse- 
quent clause of the Constitution, for the Constitution was to be 
operative as a whole—all takingeffect atone time. It would be absurd 
fora convention making a constitution to attempt to-day to restrict 
its own action to-morrow, when its whole work was to be adopted 
or rejected by the people as one instrument. And if after agreeiug 
upon these words they had adopted a subsequent provision that the 
President of the United States upon impeachment for and conviction 
of treason should suffer death, by a well-known rule of construction 
the latter clause would prevail. bl 

There are no affirmative words in this portion of the clause; it 1s 
prohibitory. It isdoubtful if under such a clause ina statute a cnu- 
inal court could pronounce any judgment, unless a general or specie 
power to pronounce any or some judgment were elsewhere conferred. 
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It may be argued that it is permissive, but a criminal court takes 
nothing by implication. The clause, however, is consistent with the 
theory that the Senate was already clothed with the general power 
of punishment which attached to the House of Peers, and these words 
were restrictive of that power. To my mind this sentence must have 
meant this at the time and in the connection in which it was used, or 
it was designed as a limitation upon the power of Congress to enact 
statutory penalties for impeachable offenses. , 

Being a restriction upon punishment, it must have been a restric- 
tion upon a power to punish then in esse, ora restriction upon a power 
to create penalties. z 

Section 4 of the third article is susceptible of a construction con- 
sistent with this theory. It reads: 

rhe President, Vice-President, and all civil officers of the United States, shall be 
removed from office on impeachment for and conviction of treason, bribery, or 
other high crimes and misdemeanors. 

The nautral meaning of the words “shall be removed from office 
on impeachment for,” &c., is that these persons were before that subject 
to impeachment. The grammatical meaning of the sentence, leaving 
out all question of legal construction, is that removal from oftice is 
mandatory in the cases enumerated. To invoke the rule of construc- 
tion in this view, inclusio unius, exclusio alterius, seems to me to be a 
petitio principii, for whether this sentence is to be construed as inclu- 
sive and exclusive as to parties or mandatory as to punishment is the 
whole question at issue. If the latter be the true meaning, it cer- 
tainly includes all persons who can suffer that punishment, and there 
is no room exclusio alterius. 

It is to be borne in mind, also, that the authors of the Constitution 
were familiar with the common law or lex Parliamenti of impeach- 
ment; that it was consciously or unconsciously in their minds as the 
basis of their proceeding. 

Whether they desired to fit a known instrument to their purpose 
or to invent a new one they would use common-law terms. They 
lived, so to speak, in the atmosphere of the common law, and thought 
in its language. If they had said “the President, Vice-President, 
and all civil officers of the United States shall be subject to impeach- 
ment for treason, bribery, and other high crimes and misdemeanors 
committed in office, and upon conviction thereof they shall be re- 
moved from office and may be disqualified from holding oflice under 
the United States,” I, at least, should have had less difficulty than I 
have with this case. 

So far this “common law” theory seems consistent with itself; 
that is, that in the subject of impeachment the whole power and juris- 
diction of the British Parliament is vested in Congress; that the 
methods of their exercise are prescribed ; that there is no limitation 
except that imputed by the word impeachment itself, ex vi termini, 
as to persons and offenses ; that punishment is restricted to removal 
from office and disqualification to hold; and that removal from office 
must follow the conviction of one holding office at time of conviction. 

I am compelled to the admission that I believe this would have 
been the interpretation of the provisions upon this subject by the men 
who in convention assembled gave expression to the Constitution of 
the United States if they had been called upon to express an opinion, 
and not to make a judicial determination; and, if the meaning of the 
Constitution is to be ascertained simply by that kind of “ mind-read- 
ing,” that is the interpretation we must adopt. For myself I do not 
think this the true rule for interpreting a constitution. The Consti- 
tution did not live until adopted by the people of the States. We 
must consider their ideas as well as the convention’s. It lives now 
by, for, and through the people of to-day. It is for them, not they 
for it. We must calculate its meaning in the light of events, by ju- 
dicial decisions, by the meridian of 1876 as well as 1789. The Consti- 
tution of the United States is not dead, but living. If it were an in- 
crustation, not a living body, it would long since have stifled this 
nation or been destroyed by it. 

To suppose that its authors could have anticipated the wants and 
necessities of coming times and provided for the exigencies of human 
life in this everincreasing volume in fixed and unchanging terms 
would be to attribute to them omniscient wisdom. 

1 wish to state the paradox as my belief that the Supreme Court of 
the United States, that this body to-day understands the Constitution 
of the United States in its application to affairs as they are better 
than the convention which framed it, and this generation far better 
than the generation which adopted it; as much better as the courts 
now understand the statute of frauds in its application to present 
transactions than it was understood by the Parliament which adopted 
it, or as the people do the rights protected by habeas corpus than the 
generation did when they were first vouchsafed that great writ for 
their protection. ° 

The difficulty in the common-law theory lies at the foundation. 
To make it consistent with what is accepted upon all sides as the 
law governing us, and what has been at least assumed to be the law 
in every impeachment -trial in this country, impeachment at common 
law must have been restricted to offenses committed in office. The 
history of impeachment in Great Britain not only fails to sustain this 
tomy mind, but refates it. In the case of Blount (the first in the 
United States) it was held that Blount could not be impeached be- 
cause he did not hold office under the United States when the offense 
was committed. And the practice of the country with universal ac- 
quiescence furtuer limits the rule to civil office. There are very co- 
sent reasons why this should be so. Now, if this limitation cannot 
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be found in the common law it must be sought in the Constitution, 
and it can only be found there in the fourth section of the second arti- 
cle. Now, whether we construe this section as a limitation upon a juris- 
diction already vested or as the creation of jurisdiction, it clearly 
means that only persons in office can be impeached. That is, if we 
are driven to this section to find a limitation which is conceded to 
exist, We are compelled to find the whole limitation contended for. 

But this section is not only a limitation ; it is also an extension of 
jurisdiction. As first suggested by the Senator from New York and 
brought sharply out by the Senator from Minnesota, the President, 
as the executive head of the Government, was not impeachable by 
any analogy of the common law. His position does not correspond 
to that of the king who was not impeachable or to the prime minis- 
ter who was. Story very ably argues, and refers to this very section of 
the Constitution in contirmation, that the President is not an officer 
of the United States. As wastersely said by the Senator from Mas- 
sachusetts, [Mr. BOUTWELL,} “ He is a part of the Government.” He 
was made impeachable by this section, and the President is so closely 
linked with civil officers that they cannot be separated for purposes 
of jurisdiction. In this view the rule that including a class excludes 
others becomes operative. 

It is true, as suggested by the Senator from Missouri, [Mr. Boay, ] 
that section 3 of the first article of the Constitution provides that 
“ when the President of the United States is tried” (on impeachment) 
“the Chief Justice shall preside,” thus raising an implication that 
the President was impeachable; but the history of the debates in the 
convention shows that this provision was not agreed upon until after 
the adoption of the fourth section of the second article, and that its 
precedence in place was assigned by the “ committee on style.” In 
fact it was first reported by this committee, after all other provisions 
in regard to impeachmeut had been determined by the convention. 

Where private rights are in issue, the general opinion of constitu- 
tional construction should have little weight, but where public rights 
and considerations are only involved, public opinion, that public 
opinion which can alone give the Constitution any vitality as a po 
litical instrument, becomes a great factor. I take it then to be ac- 
cepted American law here and elsewhere, to which there is general 
acquiescence, though there may be individual exceptions of opinion, 
that only offenses are impeachable which are committed in civil office, 
and that these offenses are those enumerated in the fourth section of 
the second article. This is the law; so generally accepted that it is 
the one firm and stable thing amid the shifting sands and changing 
winds of opinion and debate. We have one point fixed. Fixed not, 
I admit, by the clear intention of the men who wrote the words of the 
constitutional clauses, but by that far greater intelligence and more 
infallible rule, a hundred years of experience; by the inertia of ac- 
quiescence, 

Is it possible to deduce, can you deduce that fixed rule from the 
vague, shadowy, undefined,and undefinable custom of Parliament 
which is only a custom in that it is above law—conforms to whatever 
it desires and borrows or repudiates the example of yesterday in order 
to sanction the right or establish the wrong of to-day at the whim or 
caprice of its omuipotent but changing will? 

Who here, elsewhere, or anywhere can tell how much of what is 
called the common law of impeachment is derived from precedents 
in impeachment trials and how much from the theory of the omnipo- 
tence of Parliament? 

Sir, for one I will not believe that this undefined law ever became 
by adoption a portion of American jurisprudence; that this vast 
power was properly vested by implication in Congress. Any inten- 
tion to place it there must yield to the spirit of the whole instrument. 
If grafted there, it did not grow. If planted there, it did not take 
root. 

With the Senator from Wisconsin, [Mr. CAMERON, | I can find in the 
Constitution enough to create the proceeding of impeachment, with- 
out receiving anything from inheritance or taking anything by im- 
plication. I find there a class of persons, an enumeration of offenses 
which are impeachable; only one penalty which is enjoined by aflir- 
mative words, one limit which cannot be transcended. 

I know that as a matter of verbal criticism or legal construction of 
language neither theory is perfect, but in the one I stand within secure 
limits of actual grant, in the other in the vague and shadowy un- 
known. In the one I stand within the rule of interpretation which 
has been found to be safest and wisest for the whole instrument, in 
the other I make this procedure an excrescence upon the body-politic. 

If the time should ever come when the power to impeach after office 
is necessary to secure the proper administration of office, society will 
be so corrupt and the motives of public morality so low that the Re- 
public cannot be saved with it, and would not be worth saving if it 
could. 


Opinieoun ef Mr. Key, 
Delivered May 29, 1876. 
Mr. KEY. The provisions of the Constitution material to our con- 
sideration on this question are these : 
First— 


The House of Representatives * * * 


shall have the sole power of impeach- 
ment. 
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Second— 


The Senate shall have the sole power to try all impeachments. 
Third- 
Judgment in cases of impeachment shall not extend further than to removal from 


office, and disqualification to hold and enjoy any office Of honor, trust, or profit under 
the United States 


Fourth— 

The President. Vice-President and all civil officers of the United States, shall be 
removed from otfice on impeachment for, and conviction of, treason, bribery, orother 
high crimes and misdemeanors 

These are given here in the order in which they stand in the Con- 
stitution, and it seems to me that when they are thus collated they 
are so plain and explicit as to leave little room for construction or 
doubtful interpretation. 

The first gives the House of Representatives the sole power to im- 
peach. I confess that I do not comprehend that rule of strict con- 
struction which does not find a power where it is expressly granted, 
and discovers it, by implication, in a clause in which no such power 
is given. Strict construction of an instrument finds the power in the 
language in which it is given. There is as much of latitudinous con- 
struction in refusing to find a power in the words by which it is given, 
as by forcing an implication of the power from language which does 
not authorize it. A strict construction eliminates and ascertains the 
powers delegated from the language as expressed, and will assert a 
a which plainly exists as strongly as it will deny one raised only 

ry forced implication. It appears to me, therefore, strange that al- 
though the Constitution says that “the House of Representatives 
shall have the sole power of impeachment,” yet these words do not 
give it the “sole power of impeachment,” and that you must go some- 
where to find that power where nothing is said about it, and that a 
strict construction of the Constitution requires this. 

The first provision grants to the House of Representatives the sole 
power to impeach. The second gives the Senate the sole power to 
try the impeachment. The third declares that, should the Senate 
convict the person impeached, the judgment shall extend no further 
than to removal from office and disqualification to hold office under 
the United States. The fourth provision says that if the President, 
Vice-President, or any other civil officer of the United States shall be 
convicted on impeachment for treason, bribery, or other high crimes 
and misdemeanors, he shall be removed from ottice. The Constitution 
does not say that the President, Vice-President, and other civil offi- 
cers of the United States only shall be impeached. It bears no such 
construction, in my opinion, unless it be forced by the widest impli- 
cation, It does not say that only treason, bribery, and high crimes 
and misdemeanors shall be impeachable offenses. Wecan all see how 
acase might happen which would demand the removal of a public 
officer who had been guilty of no such offense. Suppose a President, 
by injury, disease, or other cause, should become imbecile to such an 
extent as to make him incompetent to discharge the duties of his high 
office—suppose he should insist on the exercise of the functions of 
the office to which he had been chosen, believing himself fully qual- 
ified to discharge them, how should we get rid of him? He cannot 
be said to be guilty of treason, of bribery, or of high crimes or mis- 
demeanors, for these are all criminal offenses, and an evil intent is a 
necessary ingredient of the charge, and there is with him no such in- 
tent. It is true the Constitution provides that in case of the removal 
of the President from office, or of his death, resignation, or inability 
to discharge the powers and duties of the office, these duties shall 
devolve upon another; but how are you to ascertain and determine 
his mental inability when he denies it from honest belief, and asserts 
with equal confidence his ability to discharge its duties, if not by im- 
peachment? 

The Constitution does not undertake to define the nature and form 
of impeachment, or its scope and boundaries. It treats of the whole 
subject as of a matter which is already defined, bounded, and under- 
stood. I think the House of Representatives may impeach for other 
otfenses, abuses, failures, and wrongs than those included in the 
terms “treason, bribery, and other high crimes and misdemeanors.” 
I think it may impeach other parties than the “ President, Vice-Presi- 
dent, and other civil officers of the United States.” Upon no other 
hypothesis, it seems to me, can we reconcile and harmonize the pro- 
visions of the first and second articles of the Constitution defining 
the extent of punishment or penalty. The first says that judgment 
shall extend no farther than to removal from office and disqualifica- 
tion to hold office. That provision is general, and, everything else 
out of the way, allows the Senate to remove and disqualify partially 
or entirely, or to remove or to disqualify, in its discretion ; but as this 
might not be sufficient in some cases, the second article says that 
if the President, Vice-President, or other civil officer of the United 
States shall be convicted on impeachment, he shall be removed. To 
that extent the Senate shall have no discretion, but it may still dis- 
qualify or not. If others are impeached, the Senate may or may not 
remove; but if the President, Vice-President, or other civil officer is 
successfully impeached for treason, bribery, or other high crimes and 
misdemeanors, the Senate shall remove. If the second article defines 
who shall be impeached and the offenses for which they may be im- 
peached, emevel from office is the imperative penalty, and the pro- 
vision in the first unmeaning. It would follow also that the party 
could only be impeached for treason, bribery, and other high crimes 
and misdemeanors. 
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| We must interpret the law strictly and as it is written. We are 

| not to make the law. We are not to determine whether the Consti- 

| tution contains such provisions as we should have made or not, or 

| whether they might be improved. We must not obscure it, or render 
it inefficient and powerless by latitudinous construction or forced im. 
plications. The language of the Constitution in regard to impeach- 
ment, when considered in the order in which it stands, the order jy 
which it was placed by its makers—its regular and natural order, so 
to speak—appears to me easy of interpretation, and so clear and ex- 

| plicit in its terms as to need the application of none of the rules of 
construction used for ambiguous or doubtful provisions. Tomy mind 

| it appears that the difficulties of the question under consideration 
arise, not out of the Constitution, but from the latitude of opinion 
which has been taken heretofore in regard to the implications of the 
language used, and which do not properly belong to it, when that 
language is defined in its natural order, according to its plain and 
simple meaning. 

In giving expression to the opinion I have upon this question, | 
wish to be understood as doing so with becoming modesty and difii- 
dence, for I confess that the magnitude of the difficulties in regard to 
it which arise and which have arisen heretofore in the minds of the 
most able and distinguished members of this body on this trial, as 
well as on those like trials which have preceded it, make me doubt- 
ful of the justice and propriety of the views which seem to me so 
clear and inevitable. I have great respect for the opinion of those 
Senators who have differed with my view of this question, and to dif- 
fer with them gives me some apprehension as to the correctness of 
my conclusion; but, notwithstanding the ability, force, and earnest- 
ness with which their views have been urged, my mind is convinced 
in favor of the jurisdiction of the Senate in this case. Nor am [ 
alarmed at the dangers which some Senators see in coming to such a 
conclusion. Our fathers had confidence in the people. They gave 
the people the right to choose those who should be the members of 
the House of Representatives. They did this because they were sat- 
istied the people would elect good and qualified men, to whom the high 
trusts of that exalted position might be safely delivered. They gave 
the Legislatures of the States the right and duty to elect those who 
should compose the Senate of the United States, because they be- 
lieved these legislatures would choose suchas were qualified by experi- 
ence, ability, learning, and integrity for their high station. To these 
bodies, the Senate and House of Representatives, it gave the legisla- 
tive power of the Government. To the body chosen by the people our 
fathers believed they might safely give the power and discretion of 
impeachment. They said this body shall have the power to impeach. 
They did not say it should exercise this power, but it might do so. 

Our fathers never supposed that that august body of the people's 
picked men would deal with any but great offenders, guilty of great 
offenses in public station, or with great officers disqualified by some 
unusual cause for the discharge of official duties. They had more 
confidence in Congress and in our form of government than have many 
who have spoken in this debate. They never feared that the “awful 
discretion” of the Senate would be invoked or exercised against small 
offenders or small offenses, or from motives of hate and party passion. 
They would never have given to Congress its grand trusts and great 
powers had they believed it would ever be capable of the infamous 
conduct and action which in this Chamber have been pictured in hor- 
rible outlines before our eyes to terrify us. The fathers were not 
afraid to trust Congress. They did not presume that the representa- 
tives of the people and the States were those who would be the first 
to pull down the glorious fabric which sustains and protects our lib- 
erties. The first century of our existence as a nation has taught many 
here, it seems, that Congress is to be feared, not trusted. Has Con- 
gress grown alarmed at its own temper, powers, and tendencies? Do 
its members believe that the lives and liberties of the people are in 
the power and control of custodians so dangerous? Has Congress 
grown so corrupt, so unfaithful, so weak that it may be driven from 
its line of duty by passion or party rancor? Has a new light shone 
out discovering to our startled vision rocks and breakers which never 
before appeared in our sea, upon which our vessel of state is in immi- 
nent peril of being wrecked? I repeat, are Senators afraid of the peo- 
ple’s chosen representatives? Are Senators afraid to trust them- 
selves? Dothey think that we are better than those who are to come 
after us? If corruption, party hate, or other evil spirit should so 
possess and control Congress that the House of Representatives should 
impeach and two-thirds of the Senate vote to convict a political an- 
tagonist, to destroy him on that account and for that reason, our Gov- 
ernment will have reached such a state of decline, decay, and rotten- 
ness that if destruction shall not come in one shape it will come in 
another. : 

More than one Senator—as an argument ad hominem, I suppose—has 
told us that under the construction which would give this body juris- 
diction of this case those of us who were lately in rebellion could be 
impeached for treason. Sir, on becoming members of this body we 
took a most solemn oath. If we believe that a just interpretation of 
the Constitution gives this jurisdiction, and were deterred from say- 
ing so and voting so because the construction was unfavorable to us, 
we should forfeit all claim to honor and manhood, bring disgrace 
upon ourselves and the ple we have the honor to represent, and 
deserve the execration af amhiel everywhere. 

But we are told that impeachment in England was in former ages 
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a most barbarous, bloody, and tyrannous proceeding. It is true that 
in the times past many bloody sacrifices were made in that country 
upder the forms of impeachment; but where one man so fell hundreds 


under the sentences of other tribunals fell at the stake, on the gibbet, | 


and on the seaffold, Of all the courts of England in which crimes 
and criminals were tried the court of impeachment was stained with 
the least blood. It tried noblemen and great oflicers. The people 
fell by thousands under the other courts. We are told that a little 


later in our Own country men were persecuted and punished because 


they were Quakers, and ugly old women were tried and condemned 
because they were said to be witches; but the descendants of those 
who did these things were among the very first to light the fires of 
liberty on this continent, and none did more than they in laying 
broad and deep the foundations of freedom’s glorious temple and 
erecting thereon the magnificent structure which attracts the world’s 
admiring gaze. These excesses were not the fault of the people. The 
age wastoblame. The people of England are more enlightened, free, 
and tolerant now than they were in the days of Henry VIII and 





Mary and Elizabeth, and the people of New England are more liberal | 


and tolerant than in the days of Roger Williams and Miles Standish. 

England, with what gentlemen call an omnipotent Parliament, has 
had but one or two cases of impeachment, I believe, during the ex- 
istence of our Constitution. Their last was in 1805, I think. Since 
that period we have had many cases of impeachment. We have 
this fact, which should quiet the grave apprehensions of Senators in 
regard to the dangers of the common-law doctrine of impeachment: 


England, in our age, with what these gentlemen denounce as unlim- | struction have guided me to the conclusion that this plea is bad. I 


ited power of impeachment, has had no case of impeachment while 
we, with scarcely any power to impeach, according to their idea, 
have had several trials of the kind; so that, using our own age and 
England and the United States for the test of the doctrine, the re- 
sult appears to be that there is more danger of impeachment under 
our Constitution than under that of England. 
done had our Constitution and people been co-existent with the reigns 
in England, during which blood flowed so freely, we cannot tell. 

I think, Mr. President, our fathers intended to lodge, and did lodge, 
in the Houses of Congress, in such manner that these bodies should 
be a check upon each other, a high discretionary power, broad enough 
and wide enough to be used and exercised for the safety of the state 
and the security of the liberties of the people in great and unforeseen 
emergencies, dangerous to the life of the state; a great discretion, to 
be exercised when something arose and had to be grappled with at 
once to save the country, which the general law had failed to foresee, 
define, and provide against. The Constitution was made not only for 
the age in which it was framed, but for all the ages which are to 
come. It was impossible to foresee what complications, combinations, 
or unthought-of dangers might imperil the nation; hence the fathers 
gave the power of impeachment to the Houses of Congres 
bodies who give laws to the Government, to be used if need be in un- 
foreseen emergencies, as well as in the cases specifically mentioned ii 
the Constitution. It is a power given for the security of liberty; a 
power, like all others granted by that instrument, to be used wisely, 
and not abused ; a power, active, efficient, and operative when occa- 
sion demands its exercise, and only then. 

Mr. President, I will conclude by saying that for the life of me I 
cannot understand or greatly respect a theory which would impeach 
and try President Johnson, who had been guilty of no crime, because 
he was in office, and permit one to escape who is presumed to be guilty, 
as the record stands, of a great offense against the people of the na- 
tion in defrauding its soldiery, whom it was his duty to care for and 
protect, because he resigned his office to avoid impeachment and trial. 
I have heard of the uncertainty of the law, and such might be an 
example of it. 

The power of impeachment, Mr. President, is one of the bulwarks 
of our liberties by which the representatives of the people may insure 
them against those great offenders whose official misconduct is in- 
tended to destroy our Government or overthrow the rights of its citi- 
zens, and not as an engine of oppression, by which a faithful officer 
could be destroyed and the greatest official offender of the age es- 
cape; and yet that is what the theory of those who deny jurisdiction 
in this case might accomplish. 


Opinion of Mr. Dawes, 
Delivered May 29, 1876. 


Mr. DAWES. Mr. President, the Senate has determined that the 
discussion of this question shall close with the day, The signal abil- 
ity and exhaustive character of the debate which has preceded, and 
the rights of those who are waiting to follow me, both admonish me 
to be brief. I shall struggle to heed the admonition. 

I am of opinion that the Senate has jurisdiction to try William W. 
Belknap upon the articles of impeachment presented against him by 


have thought all along that I should sufficiently discharge my duty 
by simply thus recording my vote, and that perhaps that vote would 
Vindicate itself quite as well without any attempt upon my part to 
Support it with arguments as in any other way. 
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I have listened to the opinions delivered on the one side and on the 
other, and I believe I have listened to them all, as well those from 
which I have differed as those with which I have agreed. 


Senators 
around me, at whose feet 


I delight to sit, have addressed to me in 
common with others very able arguments against this jurisdiction. 
Among them has been my own colleague, [Mr. BoUTWELL,] whose 
opinions cannot have as great weight with any other Senator as with 
myself. I have come to feel in the progress of these arguments that 
it was due to them that I should give them some reason why I find 
it impossible to yield to their reasoning. For this purpose alone I 
speak, 

The plea is one of confession and avoidance. For the purpose of 
the argument, it must be treated as confessing all that is alleged ; 
that is, that Mr. Belknap, while Secretary of War and in and about 
his official duty, has committed high crimes and misdemeanors, but 
that by a subsequent act of his own, a simple resignation of office, 
he has avoided all the consequences that would otherwise under the 
Constitution follow his official crime. I confess, at the outset, that 
it would not be easy to convince me of the validity of such a plea. 
I cannot easily come to the conclusion to which the Senator from 


| California [Mr. BooTn] seems to have arrived in the beautiful and 
| eloquent opinion delivered by him yesterday: that while the mnem- 


the same | 


| 
| 


bers of the convention, if asked their opinion, would of one accord 
have said that they had provided for this case, but that nevertheless, 
without intending it, they had by some unaccountable jumble of ar- 
rangement thwarted their own purpose. A few simple rules of con- 
take the Constitution as a whole, and insist. that effect must be given to 
allits provisions. Any rule of construction must be bad which brings 
its different provisions in irreconcilable conflict with each other or 


which renders any of them nugatory or void. Many Senators start- 


| ing from different premises have been led in this discussion different 
What we should have 


ways and to opposite conclusions. With some the power of im- 
peachment placed in the Constitution is the common-law impeach- 
ment as it existed when the Constitution was formed, limited, it is 
true, in its application and its penalty by express provisions found 
in the instruinent itself. With others the impeachment spoken of in 
the organic Jaw is a new creation of the Constitution itself, having 
no reference to the common-law understanding of that term, created, 
defined, and limited by article 2, section 4, in these words: 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

By them it is held that all other provisions relating to impeach- 
ment in the Constitution are but distributions of the several parts to 
be performed in carrying out the power granted by this section. The 
argument between the advocates of these two theories has proceeded 
upon the ground that they must necessarily lead to different conclu- 
sions. It has been generally held by those who believe that the im- 
peachment here spoken of is the common-law power of impeachment, 
to which, wherever it obtains, it is admitted that all official miscon- 
duct is amenable, that it leads to the conclusion that the Senate has 
jurisdiction. Those holding the other theory, that this is anew power, 
claim, with equal confidence, that it leads to the opposite conelusion. 
Hence these two methods of reasoning have been arrayed against 
each other with great and exhaustive ability and research. But I 
have been unable to see that this distinction is essential to a correct 
conclusion. By either mode I arrive at the same result, and, there- 
fore, to my mind, this question, which has so often been made pre- 
liminary in the argument, is wholly immaterial. 
of reasoning I am led to the same conclusion. 
the Constitution, in putting into article 2 


By both processes 
Even if the framers of 
section 4, the words I have 
already quoted, namely, that “the President, Vice-President and 
other civil officers, shall be removed on impeachment for, and convic- 
tion of, treason, bribery, or other high crimes and misdemeanors,” did 
create a new power, with its own limitations and its own consequences, 
to be neither measured nor defined by the history of impeachment in 
the past, still from these premises I can come to no other conelusion 
but that this power by every just and fair, as well as strict, construe- 
tion of the words here used includes the case at bar. 

And briefly, for these reasons: Mr. Belknap was a civil officer when 
the offense was committed. The offense, as alleged, is a high crime 
and misdemeanor, and the simple question to be decided is whether 
a civil officer who thus commits an offense described in the Constitu- 
tion must be a “civil officer” when the offense is committed or when 
he is tried for it. Those who believe that the Senate has jurisdiction 
to try the case believe this language to mean that he must be a civil 
officer when the offense is committed, while those who believe that 
the Senate has not jurisdiction are of opinion that the language im- 
ports that he must be a civil officer when tried. The construction 
which requires the offense to be committed while in oftice, without re- 
gard to the position of the offender when tried, leads to the conclu- 
sion that the person who, while in office, commits high crimes and 
misdemeanors, may be impeached therefor at any time thereafter. On 


: | the other hand, the construction which requires that the person shall 
the House, anything in his plea to the contrary notwithstanding. I | 


be a civil officer when impeached for high crimes and misdemeanors, 
whether in or out of office, leads to the conclusion that the person 
when in office may be impeached for any such offense committed 
whether in or out of office, and therefore during any period of his 
previous private life. While consequences are not always tests of 
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construction, yet no one can well lay aside entirely their considera- 
tion, and, therefore, it has been urged upon us with great force by 
those opposed to jurisdiction in this case that the construction which 
gives jurisdiction renders liable to impeachment for the remainder of 
his life any person who bas held any civil office under the Government, 
overlooking in argument that the construction insisted upon instead 
exposes every person the moment he enters office to impeachment and 
consequent removal, and it may be perpetual disqualification, for any 
alleged offense he may have committed at any previous time in his 
life, thereby attaching to the offense itself, years it may be after its 
commission, a penalty not attached to it when it was committed, and 
it may be long after the infliction of every legal penalty for such of- 
fense. I cannot, while listening to the dreaded consequences por- 
trayed by those who fear the results that may follow jurisdiction in 
this case, keep out of mind equally serious consequences which hang 
upon their own conclusion that it is enough to give jurisdiction that 
the person be in office when impeached, and has, when in or out of 
oflice, committed any of the offenses defined in the Constitution. The 
construction which I have put upon this section of the Constitution, 
namely, that a “civil officer” is the description of the person com- 
mitting the offense, and not of the one impeached, is in strict accord- 
ance with the construction placed upon penal statutes of a like 
character. The very statute under which Mr, Belknap is understood 
to be now under indictment for this offense is in these words: 

Every officer of the United States and every person acting for or on behalf of 
the United States in any official capacity under or by virtue of the authority of 
any Department or office of the Government thereof; and every officer or person 
acting for or on behalf of either House of Congress, or of any committee of either 
liouse, or of both Houses thereof, who asks, accepts, or receives any money, or any 
contract, promise, undertaking, obligation, gratuity, or security for the payment 
of money, or for the delivery or conveyance of anything of value, with intent to 
have his decision or action on any question, matter, cause, or proceeding which 
may atany time be pending or which may be by law brought before him in his 
official capacity or in bis place of trust or profit influenced thereby, * * * shall 
be punished by a tine not more than three times the amount asked, accepted, or 
received, and by imprisonment not more than three years. 

Every member, officer, or person convicted under the provisions of the two pre- 
ceding sections who holds any place of profit or trust, shall forfeit his office or 
place and shall thereafter be forever disqualified from holding any office of honor, 
trust, or profit under the United States. (Revised Statutes, sections 5500, 5501, and 
5502.) 

There are other sections of similar import. The following are suf- 
ficient to illustrate the argument : 

Every ofticer or other person charged by any act of Congress with the safe-keep- 
ing of the public moneys, who fails to safely keep the same, without loaning, using, 
converting to his own use, depositing in banks, or exchanging for other fands than 
as specially allowed by law, shall be guilty of embezzlement of the money so 
loaned, used, converted, deposited, or exchanged, and shall be imprisoned not less 


than six months nor more than ten years, and fined in an amount equal to the 
amount so embezzled. 


Every officer or agent of the United States who, having received public money 
which he is not authorized to retain as salary, pay, or emolument, fails to render 
his accounts for the same as provided by law shall be deemed guilty of embezzle- 
ment and shall be fined in a sum equal to the amount of the money embezzled 
and shall be imprisoned not less than six months and not more than ten years. 
(Revised Statutes, sections 5490 and 5491.) 

In each of these sections it is the “ officer” committing the offense 
on whom the penalty is to be visited, and the uniform judicial con- 
struction of such penal statutes is that the person indicted under 
them must have been such an officer when the offense was committed, 
without regard to his position in that respect when indicted. No one 
would be bold enough, I think, to plead to an indictment under either 
of these sections that he had resigned his office since committing the 
offense, and had thereby avoided the penalty. It is admitted in this 
argument that the construction here contended for is applicable to a 
penal statute, So I understand the Senator from Michigan [ Mr. 
CHRISTIANCY ] and the Senator from New York [Mr. nee to 
admit, while claiming that no such construction can be applied to 
the section of the Constitution in question. I know of no rule of 
construction more strict than that applied to penal statutes, nor can 
I see any reason that in construing this section of the Constitution a 
rule different from that applied to the statute should be invoked. If 
the Senate has no jurisdiction to try Mr. Belknap upon the articles of 
impeachment because he has left office since the offense was commit- 
ted I cannot see by what rule of construction the courts can try him 
upon an indictment under the statutes in question, and he must, 
therefore, if guilty, escape altogether by a device of hisown. But it 
is argued, inasmuch as in the article of the Constitution under con- 
sideration the penalty is removal from office, that this, in aid of 
construction, shows that no man out of office can be impeached, be- 
cause no man out of office can be removed from office. But this reason- 
ing ignores altogether a more general provision of the Contitution 
which precedes the one under consideration, namely, the last clause 
of section 3, article 1, which is in these words : 

Judgment in cases of impeachment shall not extend further than to removal from 
oflice, and disqualification to hold and enjoy any otlice of honor, trust, or profit under 
the United States; but the party convicted shall nevertheless be liable and subject 
to indictment, trial, judgment, and punishment, according to law. 


The construction contended for renders it absolutely impossible to 
impose disqualitication for holding office in future upon any one under 
any circumstances against hisconsent. There can be no greater mistake 
than that removal from office is the sole object of impeachment under 
the Constitution. Yet it is the vice of all the arguments against juris- 
diction. The framers of the Constitution were, on the contrary, of 
the opinion that there might exist cases of malfeasance in oftice of so 


es 


heinous a character that simple removal from office would not be an 
adequate penalty or a syflicient protection of the public. They the:e. 
fore added to the power of removal from office a further power of dis. 
qualification to enjoy any office of honor, trust, or profit under the 
United States. 

I will not diseuss at this moment the comparative severity of the 
two penalties. It isenough for the argument to say that the framers 
of the Constitution deemed this latter a penalty of importance 
enough to insert in that instrument. Therefore, in my judgment, any 
construction of the instrument itself which renders that penalty of 
no value cannot be the true one. The provision of the Constitution 
last cited is peculiar in form. “ Shall not extend further than” are 
the words. If they had stood alone in the Constitution, I think the 
conclusion would have been inevitable that the judgment might be of 
any character whatever touching the tenure of office or disqualitica- 
tion to hold office; that is, might be removal, suspension for a term, 
disqualification to hold any office or any particular office, or for a 
limited time. Under a similar provision in the Massachusetts con- 
stitution, which has no such restricting clause as in article 2, section 
4, a justice of the peace was on impeachment suspended from oftice 
one year. (Appendix to Prescott’s Trial, page 216.) But taking this 
provision in connection with the first section cited, namely, that which 
requires certain officers to be removed on conviction, which is subse- 
quent in point of fact in the Constitution, the Constitution has evi- 
dently provided that at least in respect to the officers named in sec- 
tion 4 of article 2 there shall be no stopping short of removal from 
office. There is, therefore, no alternative in the cases mentioned in 
this section; but the general section (limiting, as I have said, the 
punishment in all cases of impeachment with the qualification here 
stated) stillremains in force, and the last clause of it authorizes disqual- 
ification to hold office as much as the penalty of removal. This, as I 
have already stated, can only be imposed upon the offender by his 
own consent, if he can avoid impeachment by resignation of office. 
I cannot see that it violates any rule of construction to hold that 
this particular penalty can be inflicted upon the offender though re- 
moval from office becomes inoperative. 

But it is further argued that the two penalties are in this section 
coupled together by a copulative conjunction, and that, therefore, 
the one cannot be imposed without the other. But this mistakes the 
purpose of the section itself. It is not the form, but the measure of 
judgment. “Judgments in cases of impeachment shall not extend 
further than to removal from office, and disqualification to hold,” &c. 
But, as before said, they may extend along that line to any point 
within its limits. Besides, if the two penalties are so coupled together 
by the copulative conjunction that disqualification to hold office can- 
not be imposed without also imposing removal from office, then re- 
moval from office cannot be imposed without disqualitication to hold 
oftice; and yet the universal construction of the Constitution has been 
that the penalty of disqualification is a discretionary one, to be im- 
posed with removal or not at the discretion of the Senate. It was 
imposed in the case of Humphrey, it was not imposed in the case of 
Pickering; the only two cases of conviction thus far had. 

But it is also argued that the enumeration, in section 4 of article 2, 
of the President, Vice-President, and all civil officers of the United 
States as the persons who shall be removed from office on impeach- 
ment, &c., excludes all other persons, under the rule, expressio unius, 
exclusio alterius. But the application of this well-known rule brings 
no aid to the construction, for it begs the very question at issue. The 
words “ civil officer” here enumerated mean a civil officer when the 
offense was committed or when the offender is tried. For all that 
there is in this rule it may mean the one or the other. And the rule 
itself contributes nothing toward a conclusion. But the rule is nota 
safe one to apply to this case, for the section also enumerates certain 
officers who shall be removed from office on impeachment, &c. Now 
the Constitution provides no other mode of removing ofticers. The 
application of this rule would exclude every other method, and no 
one could be removed from office by any other process than impeach 
ment; a conclusion in the face of all construction and all history, and 
a conclusion which renders the very statute under which Mr. Belknap 
is indicted unconstitutional, for that proposes removal from oflice by 
a court after conviction on indictment. 

If, therefore, I do not err, a just and fair construction of the words 
of the fourth section of the second article, the judicial construction of 
penal statutes enacted in similar language to meet the same case, and 
the necessity of giving force and effect to all the general provisions 
of the Constitution defining and limiting the judgment in impeach- 
ment cases, as well as the discretionary power exercised by this Sen- 
ate in imposing one branch of the penalty without the other, here- 
tofore exercised, all lead to the conclusion that the clause in question 
clothes the Senate with jurisdiction in this case. The offense was an 
impeachable one when committed. No subsequent‘, act of the offender 
can change its character or its consequences. A resignation of oflice 
for the avowed purpose, as this record confesses, of escaping these 
consequences is most certainly such an act and as certainly must fail 
of its purpose. It is gravely argued here that men do by their own 
act escape the jurisdiction appointed to try them for offenses when 
they depart out of that jurisdiction, and this act of Belknap has been 
likened in argument here to an escape by him from the reach of the 
district court so that he cannot be tried in it. But when he comes 
into the district court and successfully pleads in bar that he has run 
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away from its jurisdiction, it will be quite time to see whether there | 
be any analogy or soundness in the argument thus adduced. 

I have proceeded thus far in the argument upon the theory ad- 
vanced by some that the power of impeachment in the Constitution 
is a new creation, the power found in the fourth section of the second 
article, and that all other provisions of the Constitution in reference 
to it are merely functionary or distributory of the parts in the pro- 
ceeding. I cannot, however, bring myself to the conclusion that the 
framers of our Constitution, when making it, undertook the creation 
of a new power differing essentially from any other that had existed 
up to that time, so potent in its character and upon which evidently 
there was such great reliance for the protection of the liberties of the 
people and their institutions against unauthorized exercise of power 





and corruption in official life. If that had been the case, I cannot con- 
ceive the possibility of their placing that power, if a new one, in the 
Constitution without one single word of debate. All the debate that 
has come down to us touching impeachment arose after the power 
itself had been lodged in the Constitution, and had reference slaty to 
limitation and details. There did exist, all admit. at the time the con- 
vention met, a well-known and well-defined power of impeachment at 
common law which would reach all official misconduct in or out of 
office. It has been described here by more than one Senator, and its 
early history portrayed in very dark colors. The enormities that in 
past ages had been committed in its name, the horrors and cruelties 
that had darkened the early pages of its history have all been told 
by the Senator from Illinois, [Mr. LoGAN.] How it originated and 
its subsequent history have been carefully and accurately delineated 
by the Senator from Wisconsin, [Mr Howe.] The Senator from Iowa, 
[ Mr. ALLISON, ] tells us what no one could deny, that it existed in all 
the colonies under their charters. It did so exist, Mr. President, not 
because of any express grant by the king in the charter, but in the 
belief of the public men of that time that it came as an inherent power 
with the right of the colonists to govern themselves. At the time of 
the Revolution and when the Constitution itself was framed it not 
only existed, it not only had a place among the recognized powers 
under their charters, but was believed by them to be a power most 
efficient and promotive of the public good. I fail to find any senti- 
ment prevalent among the colonists that the power of impeachment 
at common law, as they believed they had secured it under their 
charters, was a dangerous power. I know that in its early history 
crimes have been committed in its name. I know, too, that crimes 
have been committed in the name of trial by jury. There is no 
blacker page in the history of impeachment than that which records 
the enormities committed in the court of king’s bench by Scroggs and 
Jeffreys through the instrumentality of trial by jury. Crimes have 
been committed in the very name of liberty herself. The writs of 
habeas corpus and de homine replegiando came over with impeachment 
as instruments in the hands of a free people for the assertion of their 
rights, for the maintenance of their liberties, and for their protection 
against the encroachments of power and the corruptions of officials. 
Hallam tells us how it was held in England at that day. Speaking 
of the impeachment of the Earl of Essex in the time of James I, he 
says: 


This impeachment was of the highest moment tothe Commons, as it restored for- 
ever that salutary constitutional right which the single precedent of Lord Bacon 
might have been insufficient to establish as against the ministers of the Crown. 
(Hallam's Constitutional History, volume 1, page 401.) 


And again— 

The Commons had been engaged for more than twenty years in a struggle to for- 
tify their own and their fellow-subjects’ liberties. They had obtained in this period 
but one legislative measure of importance, the late declaratory act against monop- 
olies ; but they had rescued from disuse their ancient right of impeachment, and 
of these advantages some were evidently incomplete, and it would require the 
most vigorous exertions of future Parhatoents to realize them. But such exertions 
the increased energy of the nation gave abundant cause a A deep and 
lasting love of freedom had taken hold of every class, except perhaps the clergy. 

No better evidence of the real character of impeachment as known 
at the common law as well as the estimate in which it was held by 
the colonists at the time the Constitution was framed can be given 
than is found in Mr. John Adams’s history of its assertion in the col- 
ony of Massachusetts against the power of the Crown itself only two 
years before the Declaration of Independence. The judges in that 
colony were the instruments selected by the Crown to carry out its sys- 
tem of oppression and injustice. They were made independent of the 
colony by aprovision forthe paymentof their salaries out of the British 
exchequer. It was in this unequal struggle between the people and 
these judges that the power of impeachment was invoked. I cannot 
do better in this attempt to show both where the power was deemed 
to be lodged and the reasons for holding that same power to be one of 
the greatest efficacy and security to a free people which must have 
obtained with the framers of the Constitution when they made that 
instrument than by quoting somewhat at length from a letter from 
Mr. Adams, written in 1817, many years after the events described, 
and addressed to a learned jurist of Massachusetts, giving an account 
of thisremarkable impeachment. Writing to Mr. William Tudor, Jan- 
uary 10, 1817, Mr. John Adams says: 

The public had been long alarmed with rumors and predictions that the king, 
thatis the ministry, would take inté their own hands the payment of the salaries | 
of the judges of the supreme court. The people would not believe it ; the most 
thinking men dreaded it. They said: ‘‘ With an executive authority ina governor 
possessed of an absolute negative on all the acts of the legislature, and with judges | 


| spiracy against the charter privileges of the people ; 
| take the oath.” 





dependent only on the Crown for salaries as well as their commissions, what pro 
tection have we?) We may as well abolish all limitations, and resign our lives and ! 
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liberties at once to the will of a prime miuister at St. James.” * * * Thedis. 
patches at length arrived, and expectation was raised to its highest pitch of exul 
tation and triumph on one side, and of grief, terror, degradation, and despondency 
on the other. The legislature assembled, and the governor communicated to the 
two houses his majesty’s commands. 


It happened that I was invited to dine that day with Samuel Sern an ex- 


| cellent character and a predecessor in the re es oflice you now hold in the 


supreme court. Arrived at his house in New Boston, I found it full of counselors 
and representatives and clergy. * * * All expressed their detestation and hor 
ror of the insidious ministerial plot, but all agreed that it was irremediable. There 
was no means or mode of opposing or resisting it. 

Indignation and despair, too, boiled in my breast as ardently as in any of them, 
though as the company were so much superior to me in age and station I had not 
said anything; but Dr. Winthrop, the professor then of the council, observing 
my silence and perhaps my countenance, said, ‘‘ Mr. Adams, what is your opinion ¢ 
Can you think of any way of escaping this snare?’’ My answer waa, “ No, sir; I 
am as much at a loss as any of the company. I agree with all the gentlemen, that 
—— and remonstrances to King or Parliament will be ineffectual. Nothing 

ut force will succeed, but I would try one project before I had recourse to the last 
reason and fitness of things." The company cried out almost or quite together, 
“What project is that?’ What would you do?” Answer, “I would impeach the 
judges.” “Impeach the judges! How? Where? Who can impeach them? 
Answer, “The house of representatives.” “The house of representatives! Be- 
fore whom? Before the House of Lords in England ? Answer, “ No, surely, you 
might as well impeach them before Lord North alone.” ‘ Where, then? Answer, 
‘‘ Before the governorand council.” ‘Is there any precedent for that?” Answer, 
“If there is not, it is now high time that a precedent should be set.” “The gover- 
nor and council will not receive the impeachment.” Answer, “I know that very 
well, but the record of it will stand upon the journals, be published in pamphlets 
and newspapers, and perhaps make the judges repent of their salaries and decline 
them; perhaps make it too troublesome to hold them.” ‘** What right had we to im 
peach anybody?” Answer, “Our house of representatives have the same right 
to impeach as the House of Commons has in England, and our governor and coun 
cil have the same right and duty to receive and bear impeachment as the king and 
House of Lords have in Parliament. If the governor and council would not do 
their duty, that would not be the fault of the people ; their representatives ought 
nevertheless to do theirs."’ Some of the company said that the idea was so new to 
them that they wished I would show them some reasons for my opinion that we had 
the right. I repeated to them the clause of the charter which I relied on, the con 
stant practice in England, and the necessity of such a power and practice in every 
free goverument. 

The company dispersed and IT went home. Dr. Cooper and others were excellent 

hands to spread a rumor, and before pine o'clock half of the town and most of the 
members of the general court had in their heads the idea of animpeachment. The 
next morning early Major Hawley, of Northampton, came to my house under great 
concern aud said he heard that I yesterday, in a public company, suggested a 
thought of impeaching the judges ; that report had got abont and had excited some 
uneasiness, and he desired to know my meaning. I invited him to my house, opened 
the charter, and requested him to read the paragraphs that I had marked then 
produced to him that volume of Selden’s works which contains his treatise on ju 
dicature and Parliament. Other authorities in law were produced to him, and the 
state trials and a profusion of impeachments with which that work abounds. 
Major Hawley, who was one of the best men in the province, and one of the ablest 
lawyers and best speakers in the legislature, was struck with surprise. He said 


“T know not what to think. This is, in a manner, all new to me. I must think of 


it ” * * * 


Major Hawley, always conscientious, always deliberate, always cautious, had 


not slept soundly. What were his dreams about impeachment, I know not. But 
this I know, he drove away to Cambridge to consult Judge Trowbridge and ap 
pealed to his conscience. The charter was called for; Selden and the state trials 
were quoted. Trowbridge said to him what I had said before, that the power of 
impeachment was essential toa free government; that the charter had given it to 
our house of representatives as clearly as the constitution in the common law 
or immemorial usage had given it to the House of Commons in England. 
all he could say, although he lamented the occasion of it 

Major Hawley returned full in the faith ; an impeachment was voted ; a commitice 
was appointed to prepare articles. * * * 

The articles were reported to the house, discussed, accepted, the impeachment 
voted and sent up in form to the governor and council, rejected, of course, as 
everybody knew beforehand that it would be ; but it remained on the journals of 
the house, was printed in the newspapers, and went abroad into the world. And 
what were the consequences? Chief Justice Oliver and his superior court, your 
supreme judicial court, commenced their regular circuit. The chief justice opened 
his court as usual. Grand jurors and petit jarors refused to take their oaths 
They never could, as I believe, prevail on one juror to take the oath. I attended 
at the bar in two counties, and I heard grand jurors and petit jurors say to Chief 
Justice Oliver to his face, ‘‘ The chief justice of this court stands impeached by 
the representatives of the people of high crimes and misdemeanors and of a con- 
I cannot serve as a juror or 
The cool, calm, sedate intrepidity with which these honest free- 
holders went through this fiery trial filled my eves and my heart. 

In one word, the royal government was from that moment laid prostrate in the 
dust, and has never since revived in substance, though a dark shadow of the hob- 
goblin haunts me at times to this day.—John Adams, volume 10, page 236. 


Chis was 


I have read these long extracts from Mr. Adams for the purpose of 
showing the spirit of those times and the difference between the col- 
onists and Senators here in the estimate put by them respectively 
upon the power of impeachment up to the very hour of the Revolu- 
tion. I have cited it for another purpose. Mr. Adams, who wrote 
this glowing account of impeachment at common law, embodied in 
the constitution of Massachusetts, which was the production of his 
pen, in 1780 the very peculiar phraseology put seven years later in 
the Constitution of the United States limiting the judgment in all 
cases of impeachment. “Judgment in all cases of impeachment 
shall extend no farther than removal from office and disqualitication 


| to hold and enjoy any oftice of honor, trust, or profit,” is a peculiar 


phrase. It is first found in the constitution of New York, adopted in 
1777, in that of Massachusetts drawn by Mr. Adams in 1780, in that of 
New Hampshire, which was nearly a copy of that of Massachusetts 
in 1784, and then in the Constitution of the United States framed in 
1787. There is no doubt that in these instruments it had a commou 
origin, but whether it originated with Mr. Adams or with the framers 
of the New York constitution is uncertain. But Massachusetts from 
1774, when the impeachment of the judges took place upon his in- 
stance, until 1780, was endeavoring to frame and adopt a constitu- 
tion. Mr. Adams was appointed upon a committee to draft one in 
1779. He tells usin another letter in respect to one of the most impor- 
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tant provisions of the Massachusetts constitution that it was largely 
the result of conferences he had with others on his journeys from 
Massachusetts to Philade Iphia in 1774, 1775, 1776, and 1777. I think 
it is fair to assume that this peculiar phraseology by which judgment 
in all cases of impeachment was thus limited was the result of con- 
ferences between the leading minds of Massachusetts and New York, 
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was broad enough to impeach him while out of office. The reply of 


| Mr. Davié to Mr. Pinckney is most clear. Mr. Davié said: 


and perhaps New Hampshire, in whose constitutions it was placed be- | 


fore it was adopted by the framers of the Constitution of the United 
States. These men, as I have shown, were men most ardently im- 
pressed with the efficacy and importance of the power of impeacb- 
ment at common law, which they believed came over with their char- 
ters and which they had proved was powerful enough to wrest their 
liberties from the hands of their oppressors. 

In the trial of Prescott under the Massachusetts constitution in 1821 
both Mr. Webster and the late Chief Justice Shaw, though on opposite 
sides in the trial, traced impeachment under that constitution to the 
common law. (Prescott’s Trial, pages 160, 180.) 

Now, with these views prevalent among leading minds, the conven- 
tion, without debate, so far as Iam able to ascertain, first declared 
that 


rhe House of Representatives shall have the sole power of impeachment. * * * 
‘The Senate shall have the sole power to try all impeachments. 


They then proceeded to put limitations upon that power: 


No person shall be convicted without the concurrence of two-thirds of the mem- 
bers - sent. * * * When the President is tried, the Chief Justice shall preside. 

Judgment in all cases of impeachment shall not extend further than to removal 
from ottice and disqualification, &c. * * * But the party convicted shall never- 
theless be liable and subject to indictment, trial, judgment, and punishment accord- 
ing tolaw. * * * ‘The President shall have power to grant reprieves and par- 
dons for all offenses against the United States, except in cases of impeachment. 

Nearly all the debate in the convention upon the subject of im- 
peachment which has come down to us arose over another section, 
namely, the fourth section of the second article, which is in these 
words: 


The President, Vice-President and all civil officers of the United States, shall be 
removed from oflice on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeaners., 


Now, up to this point the power of impeachment in the Constitu- 
tion seems complete, and yet there is no definition of that power, no 
rules of procedure prescribed, but the whole is left, like the definition 
and application of the term trial by jury in the Constitution, to be 
derived from other sources. Of course the framers of the Constitn- 
tion used words understandingly. What did they mean when they 
said “the House of Representatives shall have the sole power of im- 
peachment?” I cannot resist the conclusion that they meant by the 
term “impeachment” the known and defined power existing before 
the creation of the Constitution, so clear in character and in defini- 
tion that it was not deemed necessary by them to use words other 
than the term itself to make it perfectly understood. Mr. Rawle says: 

Impeachments are thus introdaced as a well-known defined term, and we must 


have recourse to the common law of England for a definition of them.—Rawle on 
the Constitution, page 198 


I have said that whatever debate arose upon the subject of im- 
peachment arose upon the subsequent article in reference to the im- 
peachment of the President, Vice-President, and civil officers of the 
United States so frequently cited. And it is worthy of remark that 
this debate was in reference to the office of President alone, the other 
words, “ Vice-President and all civil officers of the United States,” hav- 
ing been inserted afterward by the committee on style, and without 
debate. Now, the very debate over the office of President convinces 
me that the framers of the Constitution had in their minds all along 
the common-law power of impeachment. Otherwise this very debate 
would not have arisen, for a new creation applicable to all national 
officers, as was the phraseology in Mr. Randolph’s original draught, 
would have given rise to no debate about the President any more 
than any other national officer. Bat by the common law the king 
could not be impeached, for there was no power above the king be- 
fore whom he could be arraigned. In theory he was himself the 
source of power, and if the common-law impeachment was placed in 
the Constitution the query would most naturally arise, whether it 
would apply to the Chief Magistrate of this country or he would be 
excluded as in England, from which the power itself was derived. It 
seems natural to believe that lest some such question as that might 
hereafter arise it was well to remove all doubt and expressly provide 
for the liability of the Chief Executive to this salutary restraint 
over his official action as wei. as all other officers. Hence arose de- 
bate over attempting to provide for the impeachment of the Presi- 
dent of the United States, and the very debate, meager as it is, tends 
wholly in my mind to strengthen the conviction that men out of office 
as well as in office can be impeached for such official misconduct as 
amounts to any one of the crimes specified in the Gonstitution. While 
this debate was going on Mr. Pinckney observed that “he ought not 
to be impeached while in office.” 

Mr. ALLISON. Does not the Senator know that Mr. Pinckney was 
opposed to the impeachment of the President altogether ? 

Mr. DAWES. Most certainly I do, but the convention was against 
him and declared that the President should be impeached. Then Mr. 
Pinckney struggled to provide that he should not be impeached while 
in office, which shows clearly that in his opinion the provision debated 


If he be not impeachable while in office, he will spare no effort or pains whatever 
to get himself re-elected. 

Now upon the construction that the Senator from Iowa claims that 
he could only be impeached while in office, what meaning is there to 
this remark of Mr. Davié. One would suppose that the best thing 


| the President could do would be to get out of office instead of spar- 


ing no effort or pains whatever to get himself re-elected, becanse, by 
the theory of the Senator from Iowa and others who agree with him, 
getting himself re-elected would be getting himself into the very 
jaws of impeachment, while getting himself out of office as soon as 
possible was getting himself beyond its reach. Mr. Wilson stated 
that he “agreed in the necessity of making the Executive impeach. 
able while in oftice,” and Colonel Mason said “that while great crimes 
are committed I am in favor of punishing the principals as well as 
the coadjutors.” 

I do not find anything in the debates running counter to the idea 
most manifestly conveyed by this meager account that all understood 
the phraseology adopted as applicable to the official after he has left 
office as well as before. Mr. Hamilton, in the forty-sixth number of 
the Federalist, commending this power to the favorable consideration 
of the public, conveys to my mind most clearly the same idea. I wil! 
not stop to quote, because it is the tenor of the whole article, and no 
particular part of it, which bears this construction. When the Con- 
stitution went before the States in State conventions some of the 
ablest of its framers, in their respective State conventions presented 
the same view of the subject: (Mr. Madison in the Virginia conven- 
tion, (Elliot’s Debates, volume 2, page 379;) Mr. Wilson in the Penn- 
sylvania convention, (Elliot’s Debates, volume 3, page 270;) Mr. Pinck- 
ney in the South Carolina convention, (Elliot’s Debates, volume 4 
page 265.) 

The single remark of Governor Johnston in the constitutional con 
vention of North Carolina, (Elliot’s Debates, volume 3, page 145,) cited 
to the contrary, does not support the position for which it is used. 

The single line quoted, “How could a man be removed from offic: 
who had no office ?” was uttered alio intuitu, and is found in an argu- 
ment addressed to the convention of North Carolina, to convince them 
that impeachment under the Federal Constitution would not include 
State oflicers, but was confined exclusively to officers under the Fed- 
eral Government. I do not find a word in the whole argument havy- 
ing the slightest reference to the question now under consideration. 

These men took part in framing the provision itself, and were 
equally active in making it understood by the people of their respect- 
ive States when urging its adoption. This is all we have of the 
views of the framers of the Constitution itself beyond the language 
of that instrument. 

My colleague, [ Mr. Te following the Senator from New 
York, [Mr. CONKLING, ] has said that of one thing the people of the 
United States have rested in the firm conviction for a century, that 
no private citizen of this country is liable to impeachment before 
this tribunal. And the Senator from California [Mr. BootH] came 
back at Jast in his beautiful language to repose upon the same idea. 
Nothing can exceed the beauty of his description of the safety he 
found in this “inertia of acquiescence.” He will permit me to say in 
passing that, as much as I admire his sleeping beauty, I am compelled 
in the light of history to differ with him in opinion as to her safety, 
and to modestly express the doubt that as she sleeps her very danger 
lies in her “inertia.” But if these Senators mean to say merely that 
for the last century the people of this country have reposed in the 
belief that no one who has never held office can be arraigned at this 
bar upon articles of impeachment, there will be no dispute with them. 
But on the other hand—and it is best to keep as near the case at bar 
as we can—if they mean to say that the people have ever believed, 
before this case arose, that any official, high or low, guilty of high 
crimes and misdemeanors in office could escape all the constitutional 
consequences of his misconduct by announcing to the House of Rep- 
resentatives, who have the “sole power of impeachment,” while that 
august tribunal is in the very process of presenting articles against 
him, that “one hour and forty minutes ago I resigned that office and 
thereby escaped all responsibility to the Constitution and to you to 
answer before this tribunal for my official misconduct ”—if this is 
what is meant by Senators in their appeal to the century, I venture 
to say that the whole history of the Government does not afford a 
single authority for the assertion. On the contrary, there is much in 
that history and in the opinions of public men which requires an ex 
planation at their hands. I have already cited the framers of the 
Constitution, both in the Federal and State conventions. The opin- 
ion of Mr. Rawle has already been cited. It is brief, it is true, but 
no words would make it more plain. It was his opinion, in a work 
of reputation in the profession, that men could be impeached as well 
out of office as in office. These were his words: 


From the reasons already given, it is obvious that the only persons liable to im 
peachment are those who are or have been in public office, All executive and 


’ 


| judicial officers, from the President downward, from the judges of the Supreme 


| 


Court to those of the most inferior tribunals, are included in this description. 
(Rawle on the Constitution, page 203.) 

The House of Representatives in 1846 was certainly of opinion that 
they could impeach a man for high crimes and misdemeanors in office 
after he had left it, for they undertook deliberately such an impeach- 
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ment of Daniel Webster several years after he left the office of Sec- 
retary of State for what were charged to be such offenses while in that 
oftice. The precedent has already been referred to, but its full force 
and importance have not yet beengiven. Mr. C.J. Ingersoll, although 
a man of violent political prejudices, yet of ability as a lawyer, 
charged Mr. Webster in the House of Representatives with official 
corruption while in the office of Secretary of State, from which he 
had retired several years before. The charges were direct and spe- 
cific with the asserted purpose of initiating proceedings in impeach- 
ment against that distinguished statesman. It was so understood 
by the House; and Mr. Bayley, of Virginia, who believed as Senators 


he had left office, so understood Mr. Ingersoll and the purpose of | 


his charge, and called his attention to the fact that Mr. Webster was 
out of office, and as he believed could not be impeached. 
soll’s response was “What if he is?” To this objection of Mr. Bay- 
ley Mr. Adams made the reply which has already been cited in part, 
and which I shall take the liberty hereafter to quote in full. At the 
conclusion of Mr. Ingersoll’s speech, on his motion the House called 
on the President for certain papers and information in the State De- 
partment W hich, as he alleged, would sustain the charges that he had 
made against Mr. Webster. 
sage, Which stated that the information called for touched the ad- 
ministration of the secret service of the State Department, which had 
always been held as confidential, and which he declined to disclose, 


The Presi » re ie. i © » , | 
The President replied in a lengthy mes- | Stere naa Chareell with 


Mr. Inger- | 


z 7 * a : | than removal from office. 
do here that impeachment would not lie against an official after 


BELKNAP. 


but an exposition of the Constitution itself. It will not be without 


profit or bearing upon this question to read them at length. They 
are follows: 


And here I take occasion to say that I differ with the gentleman from Virginia 
{Mr. BAYLEY] and L believe other gentlemen who stated that the day of impeach 
ment has passed by the Constitution the moment the public office expires. I hold 
no such doctrine. I hold myself, so long as I have breath of life in my body, amen 
able to impeachment by this House for everything I did during the time I held any 
public office. 

Mr. Baytky. Is not the judgment in case of impeachment removal from office ? 

Mr. ApAMs. And disqualification to hold any office of honor, trust, or profit un 
der the United States forever afterward ; a punishment much greater, in my opinion, 
It clings to a man so long as he lives, and if any publix 
officer ever put himself ina position to be tried by impeachment he wquld have-very 
little of my good opinion if he did not think disqualification from holding office for life 
a more severe wy ee ut than mere removal from office. I hold, therefore, thatevery 
President of the United States, every Secretary of State, every officer of the United 
States impeachable by the laws of the country is as liable twenty years after his 
office has expired as he is while he continues in office. And if such is not the case, 


| if an officer could thus ward off the pains of impeachment, what would be the value 


| Constitution and to the great objects contemplated by these provisions 


unless the House of Representatives desired their use for the purpose | 


of impeachment. He intimated that if that were the design of the 


House the papers would be disclosed to a committee appointed for | 


that purpose. 


The President used this language upon the subject of | 


impeachment, having no other application at the time than to an | 


ofticial after he had left office : 
If the House of Representatives, as the grand inquest of the nation, shonld at 


at any time have reason to believe that there had been malversation in office by an | 


improper use or application of the public money by a public officer, and should 
think proper to institute an inquiry into the matter, all the archives or papers of 
the executive department, public or private, would be subject to the inspection 
and control of a committee of their body, and every facility in the power of the 
Executive be afforded to enable them to prosecute the investigation. 


Subsequently Mr. Webster, in the Senate, repelled the charges of 
Mr. Ingersoll with great bitterness, and Mr. Ingersoll renewed his 
accusations in the House with specitic charges of dates, and sums, and 
individuals, and the manner in which the secret-service fund of the 
State Department had been, as he alleged, corruptly used by Mr. 
Webster. He concluded his speech with a remark which shows that 
it was made with the understanding that it should initiate proceed- 
ings looking to impeachment. He remarked: 

A resolution or committee which I cannot institute will soon test the truth of my 
statements. 

Whereupon a resolution was first offered by the friends of Mr. Web- 
ster calling for a committee to inquire by what means Mr. Ingersoll 
had become possessed of the secrets of the secret-service fund. Pend- 
ing that resolution Mr. Pettit, of Indiana, subsequently a member of 
this body, and an able lawyer, moved as an amendment a resolution 
evidently alluded to by Mr. Ingersoll, which was in these words: 

And that another select committee of five be appointed to inquire into the truth 
of the charges this day made by Mr. C. J. Ingersoll against Mr. Daniel Webster 
with a view of founding an impeachment against said Daniel Webster, and that 
said committee have power to send for persons and papers, books and vouchers. 

Mr. Schenck, the mover of the first resolution said 


If the gentleman will offer that as a separate proposition I will vote for it. 


The resolution was adopted with the previous one, and a special 
committee appointed under its authority “ with the view of founding 
an impeachment against said Daniel Webster,” which proceeded to its 
work. That committee made two reports, and in neither of them did 
they encounter the difficulties suggested by this plea, that the accused 
had eseaped beyond their reach when he left the office in which he | 


was charged with corruption. The only difficulty they seemed to 
have encountered was that the facts did not sustain the charges. 
Why should these Senators rely upon the “inertia of acquiescence ” 
for a century, when we find that not only Mr. C. J. Ingersoll, Mr. J. 
Q. Adams, and Mr. Schenck, but the whole House of Representatives 
of that day, with the exception, so far as the record shows, of Mr. 
Bayley, of Virginia, entertained without question the belief that, if 


an oflicer was guilty of high crimes and misdemeanors, no act of his | 


own in form of resignation could relieve him from the constitutional 
consequences of his offenses ? 
Congressional Globe, first session Twenty-ninth Congress. The re- 
marks of Mr. Adams upon that question were in part cited by one 


of the managers, [Mr. Hoar.] I am moved to quote them in full | 


from the remark of the Senator from Maine, [Mr. HAMLIN, ] who was 
a member of the House at the time and who expressed to the Senate 
a day or two since the impression they made upon him, that they 
were simply an exultation of conscious rectitude upon the part of Mr. 
Adams and a boast that so far as any official act of his own was con- 
cerned he was ready now and to the remotest period of his life to an- 
swer to any impeachment therefor. These remarks were all that the 
Senator from Maine has stated they were; but they were much more, 


and when fully quoted the Senate will see that they were the delib- | and efficient power of impeachment. 


erate expressions of that learned statesman, made not merely in the 


cousciousness that he was without fear of their personal application, | 


These proceedings may be found in the | 








| tor from California [Mr. Bootn] thinks, by mistake 


of impeachment or when do you suppose that discoveries would be made that would 
render impeachment effectual? I speak with reference to the provisions of the 


and I now 
say that, if one-tenth of the charges against the person here attacked aye true, im 


peachment, in my humble judgment, is the course that ought to be pursued by this 
House, and that in the process of impeachment the usual requisites of justice to 

lesuee rimes and misdemeanors should be complied with ; 
that the accused should have notice of the impeachment; that he should have no 
tice of the evidence to be made against him ; that he may have the means of defense 
before the bar of this House ; and that he may not be reached by side blows by ap 
plications for what may be dragged up out of the Department of State when he was 
in the office to injure him in the public mind probably for services of the first im 
portance to the country. 


There can be not doubt, I think, for whatever it was worth, the 
opinion of Mr. Adams was here given clearly, explicitly, and deliber- 
ately that the Senate has jurisdiction in cases like the one at bar. 
To break the force of this opinion, one of the counsel for the defense 
{Mr. Black] has remarked that Mr. Adams was always quarreling 
and was never happy when he was not in a fight, and that nothing 
would have delighted him so much as to be brought over into this 
presence from the House on articles of impeachment, which would 
give him an opportunity to strike right and left among his enemies. 
In the opinion of the counsel that was all this opinion of Mr. Adams 
was worth. The Senator from New York (Mr. CONKLING] has called 
our attention to the fact that Mr. Adams was seventy-nine years of 
age when he uttered this opinion, and intimated that it was that of 
a man, however great otherwise, much enfeebled by age. It is true 
that Mr. Adams was antagonistic in his nature, that he struck right 
and left among his enemies, but it is his good fortune that the judg- 
ment of history will be that he thus struck for the right. It is true, 
too, that he was seventy-nine years of age at this time; but he 
served his district many years thereafter in Congress with an ability 
unimpaired and with a vigor of mind which seemed to increase 
with his years, and there never was an hour that his eye was dim or 
his mental power enfeebled until his last utterance, as he laid down 
his life in harness, “ This is the last of earth.” 

I have one other authority. Mr. Charles Francis Adams, in editing 
the works of John Adams which were published in 1852, had occasion 
to speak in that work himself of the little restraint upon the Presi- 
dent under the Constitution against the exercise of corrupt and des 
potic power. And in the discussion of that question he assumed all 
along, as admitted, that the President could be impeached as well af- 
ter as while in office. These are his words: 

Assuming the main check which existed for forty years, the chance of re-election, 
to be definitely laid aside, it is not easy to put a finger upon any clause of the Con 
stitution which can prevent an evil-disposed President for four years from using 
the powers vested in him in what way he pleases without regard to the people's 
wishes at all. Indeed it is possible to go a step further and to venture a doubt 
whether an adequate restraint can be found against the corrupt as well as despotic 
use of his patronage as well as the perversion of his policy. The only tangible 
remedy, that by impeachment, is obviously insufficient from the absence of all mo- 
tive to wield a ponderous system of investigation after the offender has lost his 
power and when he is no longer of any consequence to the state. Of the slag- 
gish nature of this process experience in cases of inferior magnitude is of frequent 
enough proof. The evidence necessary to convict an offender would not be likely 


| to accumulate until a large part of his four years of service had expired and the re 
| mainder would probably elapse before it could be obtained 


Then would come the 
election of a successor with a system in no wise respon. ible for that which preceded 
it and around which new interests would immediately concentrate. What probabil 
ity is there of the ultimate infliction upon the guilty man, now become a private 
individual removed from observation, of any penalty adequate to his crime! Bat 
if this reasoning as to the absence of responsibility be only partially true it be 

comes perfectly plain that at least in the case of the President confining himself to 
the use of his legitimate powers in office, however unpalatable they may be, there 
can be of little of sovereignty exercised by the people during his term or of punish 
ment inflicted afterward.— Works of John Adams, volume 6, page 40¢ 


Thus clearly does the younger Adams stand with his father and 
grandfather, three most illustrious names, in maintaining this broad 
power of impeachment under the Constitution. 

I have thus shown some authority from the framers of the Consti- 
tution, in the national convention and in the State conventions and 
from learned writers and able statesmen since, and | have shown at 
least one direct precedent strongly sustaining the theory that the 
framers of the Constitution did not either by design or, as t] 
HWranvement 
so thwart the efficiency of their own work as to par lyze creat 
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sire to notice. It is the impeachment of Barnard in the State of New 
York. It was under the constitution of 1446, which I do not under- 
stand differs materially in this respect from the Constitution of the | 
United States. He was impeached while in office, but for offenses | 
committed under another term of the same office. He had been judge 
of the supreme court eight years and had been re-elected, and while 
holding the office the second time was impeached for offenses com- 
mitted during his first term. So far as the office was concerned in 
which the offenses were committed he had left it, but he was never- 
theless a civil officer under the constitution of New York, although not 
holding identically the same office as that for the corruption in which 
he was impeached. This very much weakens the case as aprecedent for 
either side, but I allude to itnow merely to refer to the reason given 
by the Senator from Michigan [Mr, CurisTiANCy] why it cannot be 
cited as a precedent for the impeachment of a man for official crime 
in office after he has left that office. It is said by that Senator that 
the reason the articles of impeachment were maintained in that case 
is because no period of time intervened between the expiration of 
the office in which the offenses were committed and the commence- 
ment of the office held by Barnard when proceedings were instituted. 
I infer from his remarks that had there been any considerable space 
of time intervening between those two offices the case would, in his 
opinion, have been otherwise. I cannot understand the force of this 
reasoning. The two offices were as distinct and separate and held 
by two as distinct commissions as if the one had been held by A and 
the other by B, and as if a period had elapsed between the two. 
Suppose Barnard had stepped from the office of judge of the superior 
court into that of jadge of the supreme court, there would have been 
no intervening space; they had been both judicial offices, and yet 
they would have been as distinct and different in character and func- 
tion as they were in name, and by no process of reasoning can I bring 
myself to the conclusion that, because the two distinct and separat- 
offices filled under two distinct elections came close together in point 
of time, in any sense they were merged into one. 

If in view of these anthorities and of at least one clear precedent 
thus cited the people of this Republic have reposed in security under 
this provision of the Constitution for a century, as the Senator from 
New York [Mr. CONKLING] and my colleague [Mr. BOUTWELL] re- 
marked, éertainly no great danger to the liberties of the people lurks 
under this power of impeachment so construed and so understood. 
A century, if we are not in danger of overworking this word, has cer- 
tainly done this much to quiet the fears of those who have dreaded 
so much the danger of following men into private life with the ter- 
rors and cruelties of this proceeding. The guards of the Constitution 
have thus proved a sufficient security against abuse. 

I must not pass over the allusion of my colleague and others to the 
opinion of Mr. Justice Story so frequently invoked in the argument 
in this deliberation. My colleague says that the profession has for 
thirty-five years rested in the belief that Judge Story at least had 
declared in a well-considered commentary upon the Constitution his 
settled conviction that no official could be impeached after he had 
left office for high crimes and misdemeanors while in office. I will 
not venture to put my opinion of what has been understood by the 
profession against the larger experience and greater learning of my 
distinguished colleague; but he will permit me to say that while no 
one more than myself delights in the charm, the beauty, and the philoso- 
phy of Judge Story’s works, I think that I do not differ with the pro- 
fession in saying that after all noman has succeeded in gathering to- 
gether the opinions of others without expressing his own so success- 
fully as Judge Story. I cannot understand how the profession could 
ever come to the conclusion that, contrary to the current of all his 
other legal writings, Mr. Justice Story had expressed his own clear 
conviction upon this clanse of the Constitution that the Senate had 
no jurisdiction to try any impeachment of an officer after he had left 
office, especially when Judge Story himself says that he never in- 
tended to express such an opinion. 

Mr. BOUTWELL. Not quite that, I think. 


Mr. DAWES. Most certainly that; exactly that. These are his 
words: 





It is not intended to express any ~ as to which isthe true exposition of the 


Constitution on the points above cited. They are brought before the learned reader 
as matters still sub judice, the final decision of which may be reasonably left to the 
high tribunal constituting the court of impeachment when the occasion shall arise. 
It is objected to the doctrine, Mr. President, that the common-law 
power of impeachment has been ingrafted into the Constitution, that 
it exposes officials, if not private persons, to every impeachment for 
any manner of delinquency or unfitness in office that the discretion 
of the House of Representatives may determine upon instituting and 
the Senate upon entertaining. Certainly there is nothing in the case 
at bar to render it necessary for us to determine how far the common- 
law power of impeachment might warrant a prosecution against an 
official or private citizen. Ifthe limitations of the Constitution, in the 
fourth section of the second article, to treason, bribery, and other high 
crimes and misdemeanors is not a limit to the whole power of impeach- 
ment, but, as is claimed by some, is a mandatory clause for the removal 
from office of the officials therein named when thusconvicted, certainly 
the case at bar comes within the express provision of that section; and 
it may be wiser and safer for us to wait until the occasion arises be- 
fore attempting a construction that has no application to pending 
proceedings. But ove can foresee occasions for the exercise of some | 
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power which, if it be not this, does not seem to exist anywhere in the 
Constitution for the necessary removal of officials, broader than the 
terms used in this section. One cannot read the proceedings in the 
impeachment of Pickering without being convinced that it was a re- 
moval from the office of judge for no other offense than imbecility 
and incompetency. Occasions of like character may arise hereafter 
when it will be absolutely necessary for the public safety to find some 
method for the removal of high officials not provided for in the Con- 
stitution if the cramped and narrow construction contended for shal] 
prevail, but ample enough under the broad and healthy common-law 
power of impeachment. Suppose the Chief Justice of the United 
States becomes insane, or, by a softening of the brain or some other 
mysterious mental disease, he or some one of his associates becomes 
a mere harmless child, the public service would not permit their con- 
tinuance in office; they could not be charged with treason, bribery, 
or any other high crime or misdemeanor. I know of no way of forc- 
ing them to give way to a public fanctionary who could discharge 
the duties devolving upon their office except by the method here 
suggested. I had, however, rather wait in the hope that no such un- 
fortunate exigency will ever arise than to trouble myself to decide 
whether the common-law power of impeachment has been limited al- 
together by this section, or whether it will admit of a broader and 
more healthy application whenever the exigency may arise. 

I cannot share in the alarm of Senators at the increase in power 
of the House of Representatives. 

My colleague will permit me again to allude in all kindness to his 
remarks. He says that while the power of the House of Represent- 
atives has constantly increased in this great Government, that of the 
executive branch has in a corresponding degree decreased. I have 
not so understood it. From the necessity of the case—as the Govern- 
ment has enlarged its borders—States have multiplied, revenues have 


increased, and the institutions become diversitied. Federal officers 


have also increased and multiplied many fold. While in the begin- 
ning they were stationed in the thirteen States along the Atlantic 
coast, they are now far on the borders, many thousand miles from the 
appointing power and any supervising personal control. Public 
moneysin passing through their hands have increased many hundred- 
fold in amount. Sudden emergencies arise where nothing but their 
absolute integrity is security against temptation and corruption and 
fraud. In the very nature and growth of the Government the ex 

ecutive department has spread its power over the continent and 
multiplied its agencies and its consequent responsibility and liability 
and importance as the leaves of autumn. Compared with all this 
the power of the House of Representatives has hardly kept pace. If 
it had grown, it is in my opinion the grandest of all the powers in 
the Government. The people speak through it. By it are exercised 
the grants of all the great powers of the Government. It makes 
war; it raises armies; it builds navies; it imposes taxes; it collects 
the revenue; and, above and beyond all, it is the grand inquest of the 
nation. Commissioned anew once in two years in its great work, it 
is nearer the people than any other branch, and therefore speaks more 
clearly and more potentially their voice. No abuse of its power, in 
my opinion, can compare with that to which the executive depart- 
ment is daily exposed. Danger does not lie in the encroachment of 
the House of Representatives upon the executive branch. 

Before concluding, Mr. President, I should do injustice to the efforts 
of the distinguished Senators from Indiana and Kansas [Mr. Morton 
and Mr. INGALLS] if I did not allude to certain remarks which fell 
from both of them in the course of the arguments they addressed to 
the Senate in support of the plea of Mr. Belknap. 

The Senator from Indiana [Mr. Morton] called our attention, with 
a significance that could not be misunderstood, to the fact that the 
discussion in this body upon the question of jurisdiction commenced 
with three carefully prepared opinions in favor of jurisdiction, de- 
livered first in order by three Senators all belonging to one of the 
political divisions of the Senate. He added the prediction that, how- 
ever honestly we might struggle against it, we should ultimately di- 
vide on this judicial question much as we do on merely political ones. 
The Senator from Kansas, [Mr. INGALLS,] a little more explicit in his 
language, directly asserted that upon a doubtful question of consti- 
tutional law the democratic party in the Senate had arrayed itself on 
one side, aided by a few allies on the republican side. I desire to as- 
sure both these Senators that I have given to these admonitions of 
where my place should be on this question all the consideration 
which they deserved, but that they have failed to convince me of a 
duty to go counter to the clear convictions of my judgment in the con- 
struction of the Constitution of my country. : 

Senators in argument, failing to do away by construction with that 
clear, plain provision of the Constitution which authorizes this body 
to impose on conviction of official crime future disqualification to 
hold and enjoy any office of honor, trust, or profit under the United 
States, have thought it a proper consideration to urge that the pro- 
vision itself is of little or no consequence. They have called atten- 
tion to the fact that the accused in the case at bar, if guilty, has gone 
forever into private life, and by no possibility could hope for any 
public trust again. And they have said, “Of what use, then, to im- 
pose upon him, even if convicted, future disqualification?” I have 
already said, what I repeat, that it is not for us to weigh in the scales 
the comparative importance of the two penalties, removal from office 
aud future disqualification, and decide which preponderates. It is 
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enough for us that the framers of the Constitution thought both nec- 
essary, and attached as much importance to the one as to the other. 
But 1 cannot concur with Senators that the judgment of future dis- 
qualification can possibly be aslight one. Men may not desire to hold 
ofiice. It may be impossible for them ever to enter upon any public 
trust, but the brand upon the forehead that they are forever disquali- | 
fied, beyond the power of pardon or any possible relief, to hold any 
office of honor, trust, or profit under the United States is in my opin- 
ion the severest possible penalty. The theory of the Government 
under which we live is that all men are not only free and equal, equal 
not only in the enjoyment of all political rights, but also of political 
privileges, equal in all the opportunities and in seeking the emolnu- | 
ments and honors of office of trust and of contidence. The citizen | 
upon whose forehead rests the ban that he can never enjoy part or 
jot in this glorious inheritance has upon him, like the curse of Cain, 
a judgment of condemnation greater than any other it is possible for 
me to comprehend. Mr. Hale’s thrilling stery of a man without a 
country is but the story of him who goes in and out among his fel- | 
low-mnen in all time to come with the judgment of this Senate, from 
which nothing but death can relieve him, following him to the 
remotest borders of the land, “Thou art forever disqualified to 
hold any office of honor, trust, or profit under that Government whose 
ilag protects all and whose avenues to honor and confidence are open 
to all against whom for official crime this Senate has not forever closed 
the door.” Like the leper he stands alone, shunned by all clean men. 
The existence of this power in the Constitution, silent though it has 
been for a century, is a8 necessary as it is safe. Noconstruction that | 
I have been able or willing to give to that instrument will strike down 
this most efficient weapon of protection against the corruption or the 
despotic exercise of authority by the many officials who swarm the 
land. I may err in this construction. I had rather die in the error | 
than be convinced with some Senators here that the framers of the 
Constitution by mistake paralyzed their own work, or with other 
Senators that by design they failed to provide the most efficient and 
the broadest restraint upon those placed in positions of honor and | 
trust by a confiding people. 





Opinien of Mr. Kernan, 
Delivered May 29, 1876. 


Mr.KERNAN. Mr. President, at this late stage of the discussion I in- 
tend to occupy the attention of the Senate but a short time. I would be 
content to give my vote without saying anything, except that the | 
question to be now decided does not, in my opinion, require us to pass 
upon several other interesting questions which have been discussed. 
It is wise that every court should confine its decision to the point in 
judgment in the case before it. It is especially proper that a court 
constituted as this is should do so. The only question presented for 
decision is whether the respondent, William W. Belknap, late Secre- 
tary of War, is subject to impeachment by the House of Representa- 
tives and trial thereon by the Senate, after his resignation, for alleged 
misconduct while in office. I shall confine myself to stating briefly 
my reasons for the conclusion I have come to on this question. 

The provisions of the Constitution as to impeachments are as fol- 
lows, and are found in that instrument in the order in which they 
are quoted, namely : 

The House of Representatives * * 
(Article |, section 2, subdivision 5.) 

The Senate shall have the sole power to try all impeachments. 
that purpose, they shall be on oath or affirmation. 
United States is tried, the Chief Justice shall 


vieted without the concurrenceof two-thirds o 
section 3, subdivision 6.) 


Judgmentin cases of impeachment shall not extend further than to removal from 
otlice, and di-qualification to hold and enjoy any oftice of honor, trust, or profit under | 
the United States; but the party convicted shall nevertheless be liable and subject 


to indictment, trial, judgment, and punishment, according to law. (‘Same article, sec- 
tion 3, subdivision 7.) 


The President * * * shall have Sower to grant reprieves and pardons for of. | 
fenses against the United States, except in cases of impeachment. (Article 2, 
section 2, subdivision 1.) 


The President, Vice-President and all civil officers of the United States shall be | 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors.” (Article 2, section 4.) 


_ The trial of all crimes, except in cases of impeachment, shall be by jury. (Ar- 
ticle 3, section 2, subdivision 3.) 

The decision of the question presented depends upon the meaning 
of these provisions of the Constitution. They are to be construed 
together, and force and effect should be given to all and each part of 
them if this can be done. 

It is conceded that the Constitution confers power to impeach and | 
try a person who is a civil officer of the United States and who has 
heen guilty of bribery or other high crimes and misdemeanors in ref- 
erence to his official duties. The respondent was a civil officer of the 
United States. The offenses alleged in the articles of impeachment 
are bribery and other high crimes and misdemeanors committed by him 
while in office and in connection with the discharge of his duties as 
such officer. He held one of the offices mentioned in section 4 of arti- 
cle 2 of the Constitution, and the crimes charged are of those enumer- | 
ated in that section. According to the strictest construction of the 
Constitution which has been contended for by the counsel for the re- 


* shall have the sole power of impeachment. 


When sitting for 
When the President of the 
—: and no person shall be con- 

the members present. (Same article, 





| peached. 


| ment for any offense he may have committed. 


| when he was a private citizen. 


| ments. 


| isted in England at that time. 
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spondent or any Senator, it is conceded that the House of Represent- 
atives had power to impeach the respondent for these alleged of- 
fenses and the Senate power to try and convict him thereof, so long 
as he continued to be Secretary of War. It is indisputable that on the 
morning of the 2d of March, 1876, he was liable to impeachment for 
the alleged official misconduct. It is contended that by his resigna- 
tion between ten and eleven o’clock a. m. of that day he ceased to be 
liable or subject to impeachment. The respondent subjected himself 
to the power of the House to impeach and to the jurisdiction of the 
Senate to try and convict him by committing while in office the crimes 
charged against him. He resigned the office before he was im- 
The only question for our decision is, does he continue lia- 
ble to this same power of impeachment, trial, and conviction for these 


| same official crimes after his official term is ended ? 


It has been urged by the counsel for the respondent that if he can 
be impeached for official misconduct after he ceases to be an officer 
every private citizen of the United States is liable to impeachment. 
This does not follow. There is no pretense that a private citizen who 
has never held an office under the United States is liable to impeach- 
Impeachment under 
our Constitution is clearly limited to persons who have been guilty 
of misconduct as officers of the United States. The case before us 
does not present, nor does its decision involve, the question whether a 
person who is elected or appointed to a civil office under the United 
States is impeachable while in office for crimes committed by him 
Nor are we called upon to decide 
whether military or naval officers are liable to impeachment for mis- 
conduct in the discharge of their oflicial duties. There is no question 
before us as to extending the power and jurisdiction of impeach- 
ment to a person who denies that he was ever liable to this procedure. 
The only question is, does a person who holds a civil office and by 
official misconduct becomes liable to impeachment and conviction 
therefor, escape from this liability by resigying the office or by the ex- 
piration of his term of office? It is nota question of bringing a party 
within the scope of this power by construction or implication. The 
question is, does a party who by official crime has rendered himself 
liable to be impeached and disqualified from ever holding 
office of honor, trust, or profit under the United States, c« 
liable the moment he goes out of office ? 

I have given this question the careful examination which its im- 
portance demands and have come to the conclusion that impeach- 
ments are not restricted to persons who are officers at the time the 
proceeding is commenced, and that a party who, while holding a 


gain any 
“ase to be 


| civil office under the United States, is guilty of impeachable crimes 


is subject to impeachment therefor and conviction thereof after his 
official term is ended. In my judgment, this is the correct construc- 
tion of the provisions of the Constitution on the subject of impeach- 
By this instrument the “‘ power of impeachment” and the 
“ power to try all impeachments” are granted to the House and Sen- 
ate, respectively. (Article 1, section 2, subdivision 5, and section 3, 
subdivision 6.) This power is granted in the same clear and explicit 
language in which many of the important powers granted by that in- 
strument are conferred upon Congress and other departments of the 
Government. ‘The House of Representatives shall have the sole 
power of impeachment,” “the Senate shall have the sole power to try 
all impeachments,” is the language of the Constitution. (Article 1, 
section 2, subdivision 5; section 3, subdivision 6.) ‘“ The Congress shall 
have power to lay and collect taxes, duties, imposts, and excises; to 
regulate commerce,” &c., is the language in which the important 
powers mentioned in section 8 of article 1 of the Constitution are 
granted. Power is conferred upon the President in the same lan- 
guage. (Section 2 of article 2 of the Constitution.) 

What is the meaning of the terms “ power of impeachment,” “ power 
to try all impeachments,” as used in the Constitution? Mr. Hamil- 
ton.in the sixty-fifth number of the Federalist, mentions, what is well 
known, that the framers of the Constitution derived their notions of 
impeachments from the law and practice on the subject as they ex- 
Mr. Rawle,in his work on the United 
States Constitution, page 210, says: 

Impeachments are thus introduced— 


That is, into the Constitution— 


as a known, definite term, and we must have recourse to the common law of En- 
gland for the definition of them. 


At the time the Constitution was formed the “ power of impeach- 
ment” was the authority by which the House of Commons prosecuted 


| before the House of Lords persons who had been guilty of misconduct 


in the discharge of their official duty; and the “ power to try all im- 


| peachments” was that which gave the Lords jurisdiction to try, con- 


vict, and pronounce judgment upon the persons so accused. By the 
law and practice in England the power to impeach parties for official 
misconduct extended and was exercised against them whether they 
were in or out of office at the time the impeachment was commenced. 
The terms “ power of impeachment,” “ power to try impeachments,” 
imported in their most restricted and legitimate sense in the English 
law and practice authority and jurisdiction to impeach and convict 


| parties who had violated their official duty to the detriment of the 


public, whether they continued in office or had ceased to be officers 
when the proc eeding was commenced. 
Many of the most noted cases of impeachment which had occurred 
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in England during a hundred years immediately prior to 1777 were 
cases in which the parties impeached and tried for official crime had 
ceased to be officers long before they were impeached. The framers 
of the Constitution were familiar with the law and practice as to 
impeachments as the same then existed in Engiand. The judgment 
on conviction in England might affect the property, the liberty, or 
the life of the person convicted. 
an express provision declare that judgment in cases of impeachment 


| 
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declared that “every officer concerned in the collection of the reve. 
nue,” who commits certain acts, shall, on conviction, be punished 
as therein described. Section 1781 declares that “every member of 


| Congress or officer of the Government who takes a bribe” shall, on 


The framers of the Constitution by | 


shall not “extend further than to removal from office and disqualifi- | 
cation to hold and enjoy any office of honor, trust, or profit under the | 


United States.” By the English law and practice a majority was suf- 
ficient to convict the party impeached. The framers of the Consti- 


tution by an express provision declare that “no person shall be con- | 


victed without the concurrence of two-thirds of the members pres- 
ent,” 


of impeachment” and “the power to try impeachments” should be 


If the framers of the Constitution intended that the “ power | 


limited to persons in office at the time of the procedure, and should. | 


under no circumstances be exercised against parties no longer in of- 


fice but who while in office had been guilty of official crimes, it seems | 


to me they would have so declared in express language. 
Impeachment in our Constitution was intended to be something 
more than a procedure to remove from office a party whose official 
crimes are discovered while he is still holding the oflice. It was in- 
tended to reach the corrupt official and disqualify him from ever hold- 


conviction, be punished by fine and imprisonment. Can it be sne- 
cessfully claimed that the person who was an officer, and as such vio- 
lated these statutes, is liable toimpeachment and conviction only while 
he was such officer? Clearly not. He continues liable after he ceases 
to be an officer. 

In my judgment, the respondent continued liable to impeachment 
for his alleged official misconduct after he ceased to be Secretary of 
War. The plea to the jurisdiction should, therefore, be overruled. 


Opinion of Mr. Cragin, 
Delivered May 29, 1876. 


Mr. CRAGIN. Mr. President, two things in this case are conceded 


| by every Senator, namely: That at the time of the impeachment of 


ing office again, notwithstanding he was able to conceal his miscon- | 


duct until after his term of office had expired. The character of the 
men who framed and the language they use in the Constitution forbid, 
in my judgment, a construction which would permit a dishonest 
officer to enrich himself by corrupt practices highly detrimental to 


the public welfare and escape conviction and a judgment disqualify- | 
ing him to hold any oflice thereafter by resigning. Certainly the power | 


to impeach and to try impeachments, granted in express terms in the 
first article of the Constitution, should not be construed to have this 
limited application unless there is language in the subsequent provis- 
ions of the instrument which requires this construction. 

It has been contended that the provision that ‘‘ judgments in cases 


William W. Belknap, by the House of Representatives, he was not a 
civil officer of the United States, having resigned prior to his impeach- 
ment, and that he had a full and perfect moral and legal right to re- 
sign. The fact appears of record that he resigned his office of Secre- 
tary of War at ten o’clock and twenty minutes, in the forenoon of the 
2d of March last, and that the House took no proceedings against 
him till the afternoon of the same day. On the next day the first 
oflicial notice of the proceedings was brought to the Senate, in the 
form of the following House resolution : 


Resolved, That a committee of five members of this House be appointed and in 
structed to proceed immediately to the bar of the Senate, and there impeach Will 


| iam W. a late Secretary of War, in the name of the House of Represent 


| atives and of al 


of impeachment shall not extend further than to removal from office | 


and disqualification to hold and enjoy any oflice of honor, trust, or 
profit under the United States,” is repugnant tothe exercise of the 
power of impeachment against a person who is no longer in office. 
The argument is that because he cannot be removed as well as dis- 
qualitied by the judgment he is not impeachable. The argument 
might have some weight if the provision in question declared that 
the jadgment should be removal from office and disqualification to 
hold office. But it does not. It simply provides that the judgment 
shall not extend further than to removal and disqualification. It may 
be either. So far from this provision furnishing an argument against 
the power to impeach a person for official misconduct after he has 
ceased to hold the office, the argument to be drawn from it is to the 
contrary. This provision shows that one of the objects of the pro- 
cedure was to disqualify a person whose misconduct as an officer ren- 
dered it just and wise, in the judgment of the Senate, that he should 
not again be intrusted with the administration of public affairs. 

It is contended that section 4 of article 2 of the Constitution limits 
the power of impeachment to persons in office at the time the pro- 
cedure is commenced. This, in my judgment, is not correct. The 
power to impeach and to try impeachments is not conferred by this 
section. This power is given to the House and Senate, respectively, 
by the provisions in article 1 above referred to. The most that can 
be justly claimed is that section 4 restricts impeachments to the per- 
sons who shall hold the offices designated in that section, and who 
shall while in office be guilty of the crimes therein mentioned. Thus 
construed, it is in harmony with the provisions of article 1. The prior 
provision, that the judgment shall not extend further than to re- 
moval from and disqualification to hold office, construed in connection 
with section 4, makes it mandatory that if the party convicted is in 
office he shall be removed, and leaves it in the discretion of the court 
to disqualify him or not. 

It is urged that the language of section 4 is “the President, Vice- 
President and all civil officers of the United States shall,” &c., and 
therefore no one except a person then actually holding one of these 
offices can be impeached; that when he ceases to be an officer his 
liability to impeachment for official misconduct while in office ter- 
minates, 
This language is used to designate the persons who are impeachable. 
The person who while acting as one of the officers named is guilty of 
the crimes mentioned is impeachable, whether he is still in office or 
has resigned. 
convicted. 
ise on the Constitution, page 213: 


From the reasons already given it is obvious that the only persons liable to im- | 


peachment are those who are or have been in public office. 


Language similar to that under consideration is employed con- | 


stantly in penal statutes. Section 1788 of the Revised Statutes of 
the United States is an example. It declares that “every officer of 


the United States concerned in the disbursement of the revenues | 


thereof,” who does certain acts mentioned, “shall be deemed guilty 
of a misdemeanor and punished by a fine of $3,000, and shall, upon 
conviction, be removed from oflice and forever thereafter be incapable 
of holding any oftice under the United States.” In section 1729 it 


is 


the people of the United States of America, of high crimes and mis 
demeanors while in office, and to inform that body that formal articles of impeach 
ment will in due time be presented, and to request the Senate to take such order in 
the premises as they may deem appropriate. 


It will be observed that the House, in its initiatory proceedings in 


| this case, described William W. Belknap as “late Secretary of War.” 


If there be any doubt as to his right to resign, or that his resigna- 


| tion was effectual, I quote as follows from the decision of the Supreme 


Court in the case of The United States rs. Wright, 1 McLean’s Reports, 
page 512: 

There can be no doubt that a civil officer has a right to resign his office at pleas 
ure; and it is net in the power of the Executive to compel him to rema.n in offic 
It is only necessary that the resignation should be received to take effect; and 
= = as depend upon the acceptance or rejection of the resignation by the 

*resident, 

When this discussion commenced,on the 16th of May,I had not 
made up my mind on the question under consideration ; but I strongly 
inclined to the opinion that the Senate had jurisdiction to try the 
respondent, notwithstanding his resignation prior to impeachment 
by the House. I confess that I was provoked at the idea that any 
person could, by voluntary resignation, just before and in view of 
presentment, arrest proceedings in a case of impeachment, and es- 
pecially in the case under consideration. A man who had just held 


| ahigh position, intimately and confidentially connected with the Chief 


In my judgment, this is not the meaning of this language. | 


It is the person, not the officer, who is impeached and | 
This is the opinion expressed by Mr. Rawle in his treat- | 





Executive of the United States, was charged with high crimes in of- 
fice, crimes most disgraceful to him, dangerous to the public good, 
abhorrent to the public sense, and humiliating to the party whose 
trusted representative he was. 

Under these circumstances I looked eagerly for the power to try 
him, and if found guilty, to lay the strong hand of the law upon him 
with all its weight and consequences. My sense of right was out- 
raged; my pride as an American citizen and friend of the party in 
power was deeply wounded ; and I looked for some way to satisfy 
justice, vindicate the honor of the nation, and at the same time brand 
the offender and make an example of him, if found guilty. 

1 do not suppose any other Senator will make this confession, but 
I do not believe I am alone in this regard. I do not put this forward 
as any merit on my part, but mention it simply to show how the 
human judgment is influenced and embarrassed, when called upon to 


| decide questions of a judicial character, when mixed with strong per- 


sonal or party considerations, and how difficult it is, even with men 
who mean to do right, to rise above and look beyond the case which 
has aroused their feelings and caused theirindignation. Under these 
cireumstances I commenced work to find jurisdiction in this case. 
I read and reread all the constitutional provisions on the subject of 
impeachment. I read carefully the proceedings on this subject of the 
convention that framed the Constitution ; I read the commentaries 
of the two leading American authors—Story and Kent—on the sub- 
ject of impeachment, and studied the American precedents under the 
Federal and State constitutions. 

I have listened attentively to the arguments of learned and able 
Senators on both sides of the question till, in spite of my inclination 


, and almost determination to the contrary, I am reluctantly forced to 


the opinion that the Senate has no jurisdiction to try a person not 10 
oflice at the time of hisimpeachment. The provisions of the Consti- 
tution are as follows: 

‘The House of Representatives shall have the sole power of impeachment. (Art 
icle 1, section 2.) 


The Senate shall have the sole power to try all impeachments. When sitting ct 
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that purpose they shall be on oath or affirmation. 
nited States is tried, the Chief Justice shall preside. 
icted without the concurrence of two-thirds of the members present. 

Judgment in cases of impeachment shall not extend further than to removal from 

fice and disqualification to hold and enjoy any office of honor, trust or profit 
Jer the United States; but the party convicted shall nevertheless be liable and 
ibject toindictment, trial, judgment, and punishment, according to law. (Article 
section 3.) 


When the President of the 


And no person shall be con- | 


Che President, Vice-President and all civil officers of the United States, shall be | 


moved from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. (Article 2, section 4.) 

By article 1, section 2, it appears that the House of Representa- 
tives has the sole power of impeachment. 
the House of Representatives, and only the House of Representatives, 
can institute, present, and prosecute impeachments ; that they are the 
rand inquest to indict and prosecute the indictment, and that no 
ther body has this power. 

The word “ sole” does not qualify the power, but only locates it. 
It makes the House of Representatives the sole agent for instituting 
impeachments, The power is lodged with them, and nowhere else. 
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b 
oO 


155 


the Senate only can try, &c. When the President is tried the Chief 
Justice shall preside; it shall require two-thirds of the members pres- 
ent to convict, &c., 

But who can be impeached and tried, and for what they can be im- 
peached and tried, can only be determined by the fourth section of 
the second article. 

I construe and render the Constitution on the subject of impeach- 
ment as follows: 


The President, Vice-President and all civil officers of the United 


¢ | States, shall be removed from office on impeachment by the House of 
By this I understand that | 


Representatives for, and conviction by the Senate of, treason, bribery, 
or other high crimes and misdemeanors; and judgment in cases of 
impeachment shall not extend further than to removal from office 
and disqualification to hold and enjoy any office of honor, trust, or 


| profit under the United States, but the party convicted shall never- 


Impeachment is a peculiar function of the House of Representatives | 


according to the clause in the Constitution before referred to. 
word “exclusive” had been used instead of “ sole,” its meaning would 
have been the same. The same word is used in conferring upon the 
Senate the power to try impeachments. They have the “ sole” or 
exclusive power to try all impeachments. This is one of the functions 
of the Senate, and is the function of no other body. The Senate 
acts in the capacity of court and petit jury to try and decide all mat- 
ters of law and fact arising in all cases of impeachment under the 
Constitution. 

[ did not think of looking to the clauses of the first article for the par- 
ties who could be impeached and tried, or for impeachable offenses, 
but able Senators have argued that these are the jurisdictional 
clauses. It is claim ed that under them the House of Representatives 
have all the powers of impeachment possessed by the House of Com- 
mons in England, by its parliamentary and common law, except as 
restricted by the Constitution ; and that the only restriction is as to 
the judgment that may be rendered. 

As to persons and offenses, the common law of England, or rather the 
parliamentary law of England, prevails, and is the rule of action un- 
der our Constitution. Thisis the doctrine boldly proclaimed by some 
of the managers in this case and by many Senators on this floor. I 
cannot subscribe to this doctrine, for it is well known that, by the 
parliamentary law of England, every subject of the realm is liable to 
impeachment, and for any offense, in the discretion of the impeaching 
power. I do not believe that the bloody code of impeachment in 
England was incorporated into our Constitution; but I will defer 
further remarks upon this point to another part of my opinion. 

The clause in article 1, section 3, which declares that “judgment 
in cases of impeachment shall not extend further than to removal 
from oftice, and disqualification to hold and enjoy any office,” &c., 
limits the utmost judgment that the Senate can pronounce, namely : 
“removal from office and disqualification to hold office.’ The only 
less judgment specified is that of “ removal from office,” as found in 
article 2, section 4. From this I infer that there are only two judg- 
ments that the Senate can impose in cases of impeachment, namely, 
“removal from office” and “ removal from office and disqualification 
to hold and enjoy any office,” &c. 

In both cases there must be removal, and therefore the person tried 
must be an officer, or otherwise he could not be removed. This fact 
would seem to define the persons who can be impeached and tried, 
and to limit the jurisdiction to such persons. Before I had carefully 
studied article 2, section 4, in connection with the clause about judg- 
ment in article 1, section 3, Linferred that there might be a judgment 
less than “ removal from office,” and that therefore a person not in 
office might be impeached and tried. I could think of no such judg- 
ments except suspension from office or censure. But suspension would 
work removal, and either House of Congress can censure a person 
without invoking the power or machinery of impeachment. 

Article 2, section 4, describes the persons who may be impeached, 
and the offenses for which they may be impeached, and this is the 
only part of the Constitution that does in any way designate the 
persons, or the offenses, subject to impeachment. This provision of 
the Constitution is as follows : 

The President, Vice-President and all civil ofticers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

This provision, in my opinion, describes all the persons who can be 
impeached and convicted under the Constitution of the United States ; 
and it is the fountain of jurisdiction. No person can be impeached or 
convicted unless he be President, Vice-President, or some civil officer of the 
United States. To my mind this is conclusive. The fact that under 
this section the judgment must be “removal from oflice” is demon- 


strative that a person not in office and not subject to removal can- | 


not be tried on articles of impeachment. 

_It is admitted on all sides that all the provisions of the Constitu- 
tion on the same subject must be taken and construed together. The 
last section is as binding as the first, and the whole must be made to 
harmonize and agree. The fourth section of the second article should 


stand first, for it is the body and substance of impeachment in the | 


Constitution. 
Congress and the mode of proceeding. The House only can impeach, 


All else describes the functions of the two Houses of | 


If the | 








theless be liable and subject to indictment, trial, judgment, and pun- 
ishment according to law. The Senate when sitting for the trial of 
an impeachment shall be on oath or affirmation. When the President 
of the United States is tried the Chief Justice shall preside, and no 
person shall be convicted without the concurrence of two-thirds of 
the members present. 

In this arrangement of the constitutional provisions, on the subject 


| of impeachment, I submit that I have in no way changed its mean 


ing. I have arranged its provisions in different order and brought 
them all together. I place the fourth section of the second article in 
front, where it belongs. If the Constitution had been arranged in 
this way, by the convention that framed it, there would not be five 
Senators in this Chamber who would claim jurisdiction in this case. 

It is well known that the convention after it had agreed upon the 
provisions of the Constitution referred its work to a committee of 
“detail and arrangement.” That committee arranged the provision 
under different heads. What pertained to the House of Representa- 
tives they arranged under article 1, section 2; what pertained to the 
Senate they placed under section 3 of the same article; and what per- 
tained to the President, under article 2, sections 1, 2, 3, and 4. 

No one can give any reason why section 4 of said article was placed 
in this position, only that the President is the first officer named. I 
contend it would have been better if the provisions on the subject of 
impeachment had been arranged together as I have arranged them. 

I wrote out this arrangement before I had opened the Commen- 
taries of Story or Kent, and simply from reading and study of the 
Constitution itself. I previously arranged the clauses of the Consti- 
tution in the order as they now stand, with the fourth section of the 
second article as an exception to the general power of impeachment, 
as claimed by many Senators, but this I soon rejected. If this clanse 
is an exception, how broad and universal must be the general power ? 
It must embrace every citizen of the United States. 
the American doctrine. 

I was gratified to find my opinion “that only civil officers of the 
United States could be impeached” confirmed by Judge Story, and 
that my construction and rendering of the Constitution was almost 
identical with that of Chancellor Kent. 

I read from Story’s Commentaries on the Constitution, § 789. 
fourth section of the second article is quoted as follows: 


This cannot be 


The 


The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. 


Story then proceeds: 


From this clause it an that the remedy by impeachment is strictly confined 


to civil officers of the United States, including the President and Vice-President. 
In this respect it differs materially from the law and practice of Great Britain. In 
that kingdom all the king's subjects, whether peers or commoners, are impeachable 
in Parliament, though it is asserted that commoners cannot now be impeached for 
capital offenses, but for misdemeanors only. Such kind of misdeeds, however, as 
peculiarly injure the commonwealth by the abuse of high offices of trust are the 
most proper and have been the most usual grounds for this kind of prosecution in 
Parliament. There seems a peculiar propriety, ina republican government at least, in 
confining the im reaching power to persons holding office. 


I will read section 803: 


As itis declared in one clause of the Constitution “that jadgment in cases of im 
peachment shall not extend further than to removal from office and dis« 
to hold any office of honor, trust, or profit under the United States,” and in another 
clause that“ the President, Vice-President and all civil officersof the United States 
shall be removed from office on impeachment for, and conviction of, treason, bribery 
or other high crimes or misdemeanors,” it would seem to follow that the Senate, « 
the conviction, were bound in all cases to enter a judgment of removal from off 
though it has a discretion as to inflicting the punishment of disqualification 
If, then, there must be a judgment of removal from office, it would seem to follow 
that the Constitution contemplated that the party was still in office at the time of im 
peachment. If he was not, his offense was still liable to be tried and punished in 
the ordinary tribunals of justice. And it might be argued with some force that it 
would be a vain exercise of authority to try a delinquent for animpeachable offens« 
when the most important object for which the remedy was given was no longer ne« 
essary or satatealal And although a judgment of disqualification might still bi 
yronounced, the language of the Constitution may create some doubt whether it can 
bs pronounced without being coupled with a removal from office. There is also 
much force in the remark that an impeachment is a proceeding purely of a politival 
nature. Itis not so much designed to punish an offender as to secure the Stato 
against gross oficial misdemeanors. 


—— 


m 


Removal from office is the main object of impeachment, and if the 
person has resigned his office that object is accomplished; and, as 
Judge Story says, impeachment in such a case “ would be a vain ex- 
ercise of authority.” If a crime has been committed the party can- 


not escape by resignation of his office, but is subject to be tried and 
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punished in the ordinary courts of justice, and that punishment may | 
include perpetual disqualification to hold office. : ; 

In volume 1, page 289, of his Commentaries, Chancellor Kent, in 
construing and rendering the Constitution of the United States on the 
subject of impeachment, embraces the whole in the following lan- 
guage, putting the fourth section of the second article foremost: 

The President, Vice-President, and all civil officers of the United States may be | 
impeached by the House of Representatives for treason, bribery, and other high | 
crimes and misdemeanors, and upon conviction by the Senate shall be removed 
from offices | 

In the opinion of Kent this embraces all that there is of substance | 
on this subject in the Constitution. 1am confident he is right. 

I now turn to the proceedings of the convention that: framed the 
Constitution, and if I am not mistaken they will throw light upon 
the meaning of the provisions on the subject of impeachment. This 
convention commenced its proceedings on the 25th day of May, 1727. 
On the 29th of May Mr. Edmund Randolph, of Virginia, offered a series 
of resolutions giving his ideas of the Constitutica that should be 
framed. Under the head of the judiciary, and among the powers to 
be conferred upon the Supreme Court, he mentions “ impeachments of | 
any national officer.” 

On the same day Mr. Charles Pinckney, of South Carolina, submit- 
ted a draft of a federal government which, in many respects, is iden- | 
tical with our present Constitution. In article 3 he says: 

The House of Delegates shail exclusively possess the power of impeachment. 

This is the exact meaning of the provision in the Constitution as 
granted tothe House of Representatives, as I have heretofore claimed. 
In article 10, on the subject of the Supreme Court, he extends its juris- 
diction “to the trial of impeachment of officers of the United States.” 

t will be observed that Mr. Randolph contemplated impeachment 
of national officers only, and that Mr. Pinckney contemplated im- | 
peachments of officers of the United States, both meaning the same 
thing. On the 13th of June it was moved by Mr. Randolph and sec- 
onded by Mr. Madison— 

rhat the jurisdiction of the national jadiciary shall extend to impeachments of | 
any national officer 

Bear in mind that only officers are mentioned by these leading mem- 
bers of the convention. On the 15th of June Mr. Patterson offer- 
ed propositious for a form of government. In his fourth resolu- 
tion, in relation to the Chief Executive, he provides “ that he shall be 
ineligible a second time, and remorable on impeachment and convic- | 
tion of malpractice or neglect of duty by Congress, on application by | 
a majority of the executives of the several States.” In his fifth res- 
olution, providing for a federal judiciary, he says: 

That the judiciary so established shall have authority to hear and determine in 
the first instance on all impeachments of Federal officers. | 

On the next day Colonel Hamilton submitted a plan of govern- | 
ment, the ninth paragraph of which is as follows: 

rhe governors, Senators, and all oficers of the United States to be liable to im* 
peachment for mal and corrupt conduct; and upon conviction to be removed from 
oflice 

On the 19th of June Mr. Gorham reported, from the committee to | 
whom was referred the several plans and propositions, a series of | 
resolutions. In the ninth article it is provided that the Executive is | 
to be “removable on impeachment and conviction of malpractice or | 
neglect of duty.” 

In the thirteenth “impeachment of national officers” is a power 
given to the national judiciary. 

On the 6th of August Mr. Rutledge reported from the same com- 
mittee a draft of a constitution, Article 4, section 6, is as follows: 

The House of Repuesenentioes shall have the sole power of impeachment. It 
shall choose its Speaker and other officers. | 

Article 10, section 2, relates to the Executive, and provides that— 

He shall be removed from his office on impeachment by the House of Represent- 
atives, and conviction in the Supreme Court of treason, bribery, or corruption. 

Article 11, section 3, provides that the jurisdiction of the Supreme 
Court shall extend “to the trial of impeachments of officers of the 
United States.” 

This draft of the Constitution, submitted by Mr. Rutledge, was 
under consideration by the convention forseveral days. Each article 
and section was considered separately. 

On the 27th day of August the following was adopted by the con- | 
vention: 


He shali be removed from his office on impeachment by the House of Represent- 
atives, and conviction in the Supreme Court of treason, bribery, or corruption. 

Up to this time no suggestion had been made in the convention to 
give the Senate the power to try impeachments. It had been deter- 
mined to give that power to the Supreme Court. 

On the 4th of September Mr. Brearly, from the committee of eleven, | 
reported partially. Paragraph 3 of said report is as follows : 

Tn the place of the ninth article, first section, to be inserted: “The Senate of the 
United States shall have power to try all impeachments; but no person shall be | 
convicted without the concurrence of two-thirds of the members present.” 

The same report provides that the latter part of the second section, 
tenth article, shall read as follows: 

} 


He shall be removed from his 


fice on impeachment by the House of Representa- | 
tives, and conv 


ction by the Senate for treason and bribery. | 


The convention proceeded to consider this report by paragraphs, 


aml on the &th of September it was agreed to insert, after the word 


| under proper heads. 
| now stands in the Constitution, went to this committee in the fol- 


| power to try and convict. 


| Constitution, has been in accordance with this theory. 


| at the time of impeachment a civil officer. In 


| is exactly that. 


} ate expelled William Blount from a seat in that body. 
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“bribery,” in section 2, article 10, “or other high crimes and misde. 
meanors against the United States.” 

On the same day the following clause was added after the words 
“United States:” 

The Vice-President and other civil officers of the United States shall be removed 
from office on impeachment and conviction as aforesaid. 

On the same day the convention voted to substitute the following 
in place of the first section, ninth article: - 

The Senate of the United States shall have power to try all impeachments; but 
no person shall be convicted without the concurrence of two-thirds of the members 
present, and every member shall be on oath. 

After this, and on the same day, a committee of five was appointed 
“to revise the style of, and arrange, the articles agreed to by the 
house.” e 

It was not intended that this committee should in any way change 
the meaning of the provisions of the Constitution as adopted by the 
convention, but only to “revise the style and arrange the articles” 
The fourth section of the second article, as it 


lowing language : 
He— 
The President— 


shall be removed from his office on impeachment by the House of Representatives 
and conviction by the Senate for treason, bribery, and other high crimes and mis 
demeanors against the United States. * * * The Vice-President and other civil 
officers of the United States shall be removed from office on impeachment and con 
viction as aforesaid. 

I wish to place the fourth section of the second article, as it came 
from that committee and now stands, side by side with the article re- 
ferred to them, that all may see that the meaning was not changed. 
The following is the fourth section of the second article: 


The President, Vice-President and all civil officers of the United States, shal! he 
removed from ofice on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. : 

The article is made shorter, repetitions are avoided, and some words 
are omitted. Nothing is said of the House of Representatives or 
Senate, for it is provided elsewhere in the Constitution that the House 
of Representatives have the power to impeach, and the Senate the 
The substantial meaning is identically the 
same, and Chancellor Kent was correct in his rendering of the Con- 


| stitution on this subject. 


The committee on style and arrangement made its report on the 
12th of September, and their draught was not changed on the subject 
of impeachment, except the words “or affirmation” were added to 
the requirement that Senators should be “on oath” in the trial. No 
person can fail to see that not a word was uttered by any member of 
the convention, and nothing appears in the proceedings, in any way 


| implying that impeachment was intended to apply to any person un- 


less he was actually in office at the time of impeachment; and it is 
manifest that the proceeding was only intended as a means for the 
removal from office of a dangerous, corrupt, and unworthy official. 
“National officers,” “ Federal officers,” “officers of the United 
States,” are the only persons mentioned in the plans submitted by 
Randolph, Pinckney, Patterson, and others; and finally the conven- 
tion limited impeachment to the “‘ President, Vice-President and all 
civil officers of the United States.” How, then, is it possible that a man 
not a President, Vice-President, or a civil officer of the United States 
can be impeached under the Constitution? It is manifest to my mind 
that the person to be impeached must be a civil officer of the United States 
still in office, and that the object of impeachment “is removal from 


| office,” to which may be added, in the discretion of the Senate, disqual- 
| ification to hold office, &c., under the United States. 


The practice for one hundred years, ever since the adoption of the 
No person 
has been impeached and tried, under the Constitution, except he was 
very case where im- 
peachment has been attempted and the officer has resigned, even after 
impeachment by the House, the proceedings have instantly stopped, 
except in this single case. This case stands alone. No precedent 
under the Constitution of the United States or of any State can be 
fonnd. The recent case of Governor Ames, of Mississippi, is in point, 
as also the one of Judge Barnard in New York. 

The first case of impeachment under the Constitution of the United 


| States was that of William Blount, and the decision of the Senate 


in that case, that they had no jurisdiction to try him “because he 


| was not a civil officer of the United States within the meaning of the 


Constitution,” ought to decide this case in the same way, for the truth 
Let us vefer to the facts in the Blount case. On the 
3d of July, 1797, the President, John Adams, sent to the Senate and 
House of Representatives a message in relation to transactions of 
William Blount, a Senator from Tennessee. I do not intend to go 
fully into the history of this case. It,appears, however, that lis 
crime, if it was a crime, had no necessary connection with his office 
of Senator. 

On the 7th of July Mr. Sitgreaves, a member of the House, by order 
of the House came to the Senate and impeached William Blount i 
the form now usual in such cases. On the next day, July 2, the Sen- 
The articles 
of impeachment were not presented by the House till the 7th day of 
February, 1793. After the usual pleas, on the 3d of January, 1799, 
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the Senate sitting as a court of impeachment heard arguments from 
the managers, on the part of the House, and counsel for the respond- 
ent, on the question of jurisdiction. The arguments upon this ques- 
tion occupied four days; that of Manager Bayard, in favor of juris- 
diction, was very able, and has not been surpassed, if equaled, in 
the trial of the case now under consideration. He contended that 
the House of Representatives had the sole power of impeachment, 
and that the Senate had the sole power to try all impeachments, and 
that these clauses gave jurisdiction to the House to impeach, and the 
Senate to try, all persons and for all offenses, that the House of Com- 
mons could impeach and the House of Lords try in England. He 
urged that as there is no description of offenders or the offenses, in 
the Constitution itself, where the power is vested, every offender and 
every offense, impeachable according to the common law of England, 
must be deemed impeachable here; and he alleged that the common- 
law power of impeachment extends to every crime or misdemeauor 
that can be committed by any subject in or out of office. 

This is his language : 

The Constitution has said who shall have the power to impeach, and who of try- 
ing impeachments. It has also limited the extent of the punishment. But it has 


not described the persons who shall be the objects of impeachment, nor defined the | 


cases to which the remedy shall be confined. We cannot do otherwise, therefore, 
than presume, upon these points, we are designedly left to the regulations of the 
common law. The question therefore is. what persons, for what offenses, are liable 
to be impeached at common law! And I am confident, as to this point, the learn- 
ing and liberality of the counsel will save me the trouble of argument, or the cita- 
tion of authorities, to establish the position that the question of impeachability is a 
question of diseretion only, with the Commons and Lords. Not that I mean to in- 
sist that the Lords have legal cognizance of a charge of a capital crime against the 
commoner, but simply that all the King’s subjects are liable to be impeaced by the 
Commons and tried by the Lords upon charges of high crimes and misdemeanors. 

He then goes on to show how important it would be, under certain 
circumstances, to impeach a citizen not in oflice, but possessed of exten- 
sive intluence arising from popular arts, from wealth or connections, 
and actuated by strong ambition, if that citizen should by intrigue, 
corruption, or force seek to place himself in the presidential chair or 
some other high office. He contended that absolute and perpetual dis- 
qualification to hold any office, under the Government, would be a 
suitable punishment, and that the same is provided for under the Con- 
stitution. 

Mr. Bayard boldly and frankly accepted the logical consequences 
of his argument, which, I am sorry to say, some of the Senators, who 
hold that the Senate has jurisdiction in case of William W. Belknap, 
shrink from doing. They hold the same construction of the Consti- 
tution, but claim that in England only men in office, or who have 
held office, or who are connected with some official trust, are liable to 
impeachment ; and they seek to limit impeachment to the same classes 
in this country under our Constitution. There is no authority for 
such limitation. All authorities agree with Mr. Bayard in saying, 
“that all the king’s subjects are liable to be impeached and tried, 
except only on a charge of a capital crime.” 

On the 10th day of January, 1799, the Senate sitting as a court of 
impeachment voted on the following resolution : 

That William Blount was a civil officer of the United States, within the meaning 
of the Constitution of the United States, and therefore liable to be impeached by 
the House of Representatives. 

And the vote stood—yeas 11, nays 14. 

The majority therefore decided against the resolution, or, in other 
words, that a person not a civil officer of the United States, within the 
meaning of the Constitution, and because he is not a civil officer, is not 
liable to be impeached by the House of Representatives. 

On the day following, upon motion, it was determined that— 

The court is of the opinion that the matter alleged in the plea of the defendant 
is sufficient in law to show that this court ought not to hold jurisdiction of the said 
impeachment, and that the said impeachment is dismissed. 

Yeas 14, nays 11. 

The plea was “that he, the said William Blount, is not now a Sen- 
ator and is not an officer of the United States,” &c. 

If the name of William W. Belknap should be substituted for that 
of William Blount, in the resolution voted upo..: on the 10th of Janu- 
ary, 1799, and a majority of the present court should vote against it, 
as in that case, we should decide against jurisdiction, and that would 
end this case. Precisely the same reason exists in this case, for the 
want of jurisdiction, that existed in the Blount case; namely: that 


Belknap is not, and was not at the time of his impeachment, a “ civil | 


officer of the United States, within the meaning of the Constitution | 
of the United States,” and for this reason the case should be dis- 
missed, for want of jurisdiction. Did any harm come to the Republic 
because William Blount was not disqualified to hold office under the 
United States? He was expelled from the Senate and never returned, 
and never afterward held any office under the United States. 

If Belknap had committed suicide at the same time he resigned the 
oflice of Secretary of War he would not be more politically dead than 
he is at this moment. 

It will be a vain exercise of power to disqualify him to ever here- 
after hold office under the United States. The people have convicted 
and disqualified him, and from their verdict there is no appeal. I do 
not know of anything that will scorch and wither a public man more 


ators, form of pleadings, process against person or goods, &c.? 
| by attorney ? 


| he himself would be disposec 








than the condemnation of an aroused and indignant people. 
Thomas Jefferson was Vice-President during the trial of William 
Blount, and on the 8th of February, 1798, the day after the articles of | 


157 


impeachment were presented to the Senate, he wrote a letter to James 
Madison, from which the following is an extract: 


Articles of impeachment were yesterday given in against Blount. 


Sut many great 
preliminary questions will arise. 


Must not a formal law settle the oath of the Sen 
May he not ap- 
Is a Senator impeachable ? 
You will readily conceive that these questions, to 
be settled by twenty-nine lawyers, are not hkely to come to a speedy issue. 


On the 15th of February, the same year, he wrote to Mr. Madison 


again, and the following is what he says on the subject of impeach- 
ment: 


Must he not be tried by a jury? 
§ an ex-Senator impeachable? 


This day the question of the jury in cases of impeachment comes on. There is 
no doubt how it will go. The general division of the Senate is 22 and 10; and un- 
der the probable prospect of what it will forever be, I see nothing in the mode of 
wroceeding by impeachment but the most formidable weapon for the purposes of 
dominant faction that ever was contrived. It would be the most effectual one of 
getting rid of any man whom they consider as dangerous to their views, and I do 
not know that we could count on one-third in an emergency. All depends, then, on 
the House of Representatives, who are the impeachers; and there the majorities 
are of one, two, or three only, and these sometimes one way and sometimes another. 
In a question of pure party they have the majority, and we do not know what cir- 


| cumstances may turn up to increase that majority temporarily, if not permanently. 


I kuow of no solid purpose of punishment witich the courts of law are not equal to, 
and history shows that in England impeachment has been an engine more of passion 
than justice. 

Again, on the 22d of February, Jefferson writes to Mr. Madison as 
follows: 


You will see in the papers the ground on which the introduction of the jury into 
the trial by impeachment was advocated by Mr. Tazewell and the fate of the ques- 
tion. Reader's motion, which I inclose you, will probably be amended and estab- 
lished, soas to declare a Senator unimpeachable, absolutely; and yesterday an opinion 
was declared that not only officers of the State governments, but every private citizen 
of the United States are impeachable. Whether they will think this the time to make 
the declaration I know not, but if they bring it on I think there will not be more 
than two votes north of the Potomac against the universality of the impeaching power. 


I would here state that there was not a single vote south of the 
Potomac in favor of jurisdiction in the Blount case. 

Mr. Madison, who is regarded as the father of the Constitution, re- 
plies to Mr. Jefferson in a letter dated March 2, 1798. What he says 
upon the subject of impeachment is as follows: 


Mr. Tazewell's speech is really an able one in defense of his proposition to asso- 
ciate juries with the Senate in cases of impeachment. His views of the subject 
are so new to me that I ought not to decide on them without more examination than 
I have had time for. My impression has always been that impeachments were 
somewhat sui generis and excluded the use of juries. The terms of the amendment 
to the Constitution are indeed strong, and Mr. T. has given them, asthe French say, 
all their lnster. But it is at least questionable whether an application of that 
amendment to the case of as would not push his doctrine farther than 
to follow it. 

It would seem also that the reservation of an ordinary trial by jury must strongly 
imply that an impeachment was not to bea trial by jury. As removal and daaual- 
ification, the punishments within the impeaching jurisdiction, were chiefly in- 
tended for officers in the executive line, would it not also be difficult to exclude 
executive influence from the choice of juries! Or would juries armed with the 
impeaching —s and under the influence of an unimpeachable tribunal, be less 
formidable than the power as hitherto understood to be modified? The universality 
of this power is the most extravagaut novelty that has been yet broached, espe- 
cially coming from a quarter that denies the impeachability of a Senator. Hardy 
as these innovators are, I cannot believe they will venture yet to hold this incon- 
sistent and insulting language to the public. 


In this extract Mr. Madison says that impeachments were “intended 
chiefly for officers in the executive line.” There is no doubt it was in- 
tended exclusively for executive and judicial “officers” of the United 
States. It is well known that Mr. Madison was a leading member of 
the convention that framed the Constitution, and no man knew bet- 
ter than he did, ten years after the work was done, the intended mean- 
ing of the Constitution. In commenting upon the power claimed in 
the Blount case, which was precisely like that claimed in the present 
one, Mr. Madison says: 


The universality of this power is the most extravagant novelty that has yet been 
broached. 


It is here implied that no such idea ever entered into the minds of 
the framers of the Constitution, and that of all the novelties this is 
the most extravagant. I place the opinion of James Madison against 
that of all the Senators who believe in the wniversal power of inapeach- 
ment. 

Bearing upon this subject, Mr. Jefferson, on the 18th day of August, 
1799, wrote to Edward Randolph, a leading member of the constitu- 
tional convention, as follows: 


Of all the doctrines that have been broached by the Federal Government, the 
novel one, of the common law being in force and cognizable as an existing law in 
their courte is to me the most formidable. All their other assumptions of ungiven 
powers have been in the detail. The bank law, the treaty doctrine, the sedition 
act, alien act, the undertaking to change the State laws of evidence in the State 
courts by certain parts of the stamp act, &c., have been solitary, unconsequen- 
tial, timid things, in comparison with the audacious, bare-faced, and sweeping pre- 
tension to a system of law for the United States without the adoption of their Legis- 
lature, and so infinitely beyond their power to adopt. I am happy you have taken 
up the subject, and I have carefully perused and considered the notes you inclosed 
tome. * = 7 

I think it will be of great importance when you come to the proper point to por- 
tray at full length the consequences of the new doctrine that the common law is 


| the law of the United States, and that their courts have, of course, jurisdiction co- 


extensive with that law; that is to say, general over all cases and persons. But, 
great heavens! who could have conceived in 1789 that within ten years we should 
have to combat such wind-mills? 


I have quoted from this letter of Jefferson’s to show that the power 


| to pass the alien and sedition laws was claimed under the common 


law of England, “as the universality of the impeaching power” is 
now claimed by those who hold that the Senate has jurisdiction in 
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this case, and to show that Jefferson thought there was great danger 
to the liberties of the people in such unfounded assumptions. Do 
you say there can be no abuse of this power ? I answer that in high 
party times, when the passions of men are aroused, there is great 
danger. 

Mr. Jefferson says, as before quoted : 

I see nothing in the mode of proceeding by impeachment bat the most formid- 
able weapon for the purposes of dominant faction that ever was contrived. ‘ 

If the power is confined to persons in office, the cases will be com- 
paratively few, of a factious or partisan character ; but if you take in 
the leaders of parties, who are seeking office, or laboring for the suc- 
cess of their party, the temptations to disqualify them become dan- 
gerous in the extreme. 

Let us look at a few cases that might have arisen in our history, if 
the power of impeachment, as now claimed, had been supposed to 
exist. 

Soon after Mr. Monroe became Presklent hostilities broke out with 
the Creek and Seminole Indians, occupying a part of Georgia and 
Florida. As commander of the southern military district, General 
dackson was ordered to take the field against the hostile tribes; and 
as many of the nnmber took refuge in Florida, where they were be- 
lieved to be conntenanced if not aided by the Spaniards, the general 
deemed it his duty to enter Florida with his Army, and take posses- 
sion of Saint Mark’s and Pensacola. He also seized and had tried by 
court-martial, two Englishmen, Arbuthnot and Ambrister, who were 
charged with aiding and inciting the Indians in their depredations 
upon our people. They were both found guilty and hung. 

These proceedings caused the President great anxiety. They were 
considered in cabinet council and condemned and disavowed by every 
member except Mr. Adams. A paper was drawn up and made public 
that in entering Florida General Jackson had acted without authority, 
and upon his own responsibility ; and it was decided that the places 
taken should be immediately evacuated. This condemnation of Gen- 
eral Jackson roused his fiery temper, and his friends took up his 
cause, The subject was brought before Congress by Mr. Cobb, a per- 
sonal friend of Mr. Crawford, who introduced a resolution in the 
House of Representatives condemning General Jackson’s proceed- 
ings, upon which a very acrimonious, irritating, and prolonged de- 
bate arose. 

It was referred to the Committee on Military Affairs, a majority of 
whom made a report severely censuring General Jackson, while the 
minority reported that he deserved the thanks of the country. Upon 
a final vote the general’s conduct was approved—100 to 70. 

The papers communicated by the President on this subject to the 
Senate were referred to a committee of five. Three of this commit- 
tee made a report severely condemning General Jackson’s proceed- 
ings, while the minority justified them. No vote was taken on the 
report in the Senate. 

The debates in Congress on this subject caused great animosity 
among members during the whole session. Now, suppose General 
Jackson had been impeached for his conduct under “ the wnirersality 
of power,” as Mr. Madison calls it, what would have been the con- 


sequences? Dangerous in the extreme. Civil discord unprecedented | 
Had he been disqualified from holding | 


would have been the result. 
office, he would never have been President, unless he had reached that 
position through revolution, which would not have been unlikely. 

When John Quincy Adams was elected President, Henry Clay, who 
favored him, was charged with bargain and corruption, a charge 
which his enemies persisted in making as long as he lived. He was 
the great and favorite leader of the whig party. Suppose that he had 
been impeached, convicted, and disqualified, what would have been 
the consequences? Discord, and possibly revolution. These were 
possible cases, if there had been the necessary majorities. Many 
others of less prominence might be cited. 

We have in New Hampshire to-day a flagrant case, an ex-governor, 
not one year out of his seat, usurped authority and violated the con- 
stitution of the State, so as to change the political character of the 
State senate. He gave certificates to two men not elected, and stifled 
the votes of the people. His action led almost to revolution. He 
was censured severely by the house of representatives; but under 
this new doctrine of “ universality of impeachment” he can now be 
impeached, and deservedly so, as far as his offense is concerned. But 
I counsel no such procedure. We have the necessary majority in 
each house to impeach and convict him, but the people have already 
condemned him, and I would not invoke this doubtful and danger- 
ous power, as it would inflame party passions and disturb the peace 
of an orderly and law-abiding people. 

We have recently had a civil war in thiscountry. The proceeding 
of impeachment was not invoked to reach any of the leaders of the 
rebellion. If this “universality of power” had prevailed, some Sen- 
ators on this floor, and I speak it with no disrespect, might have been 
disqualified from holding office, and a two-thirds vote of each House 
of Congress could not have relieved them. 

This impeaching power might have been carried to a very great ex- 
tent. The power as now claimed would have embraced all the officers 
who deserted from the Army and Navy of the United States, all the 
citizens who were officers in the confederate army, and all the soldiers 
who enlisted to fight against their country, for they had all committed 
treason. By the fourteenth amendment those who had taken an oath 
to support the Constitution of the United States, and aided the rebell- 
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ion, were disqualified to hold any office; but by a special provision 
their disabilities might be removed, by a vote of two-thirds of exch 
House of Congress. 

Let us not seek for dangerous and doubtful powers in the Constitn- 
tion, for the sole purpose of disqualifying private citizens from hold- 
ing office; but if they have committed crimes, let us leave them to 
the courts, which can punish them to the full extent of the magni- 
tude of their offenses, in their persons, property, and also disqualify 
them from ever holding office under the United States. 

The courts can do more in the case of W. W. Belknap than the 
Senate can do, and therefore there is no danger that he will escape 
punishment. The statute authorizes the court to disqualify him from 
holding office, and also to impose fine and imprisonment. 

I think there is danger in the exercise of this doubtful power. 
If the people of this country should ever fall upon turbulent and 
revolutionary times, and party passions be hammered to whitest heat, 
I do say, with Mr. Jefferson, that I see nothing in this kind of im- 
peachment “but the most formidable weapon for the purposes of 
dominant faction that ever was contrived.” “It would be the most 
effectual one for getting rid of any man considered dangerous to their 
views.” 

Would it be well to have in this country ten, fifteen, or one hundred 
powerful men, who have been leaders in their party, disqualified for 
life to hold office ? Would they be good citizens, would their friends 
acquiesce in such judgment? We didnot think so when we removed 
your disabilities, honored and respected Senators. [Referring to 
RANSOM, GORDON, and others whose disabilities have been removed. } 
No! Rather that every citizen should feel that this is his country, 
his flag; that its interests are his interests, its glory his glory; that 
its Constitution and laws protect him in his equal rights and privi- 
leges ; that all together we may honor, love, and defend our country, 


(Mr. ConkiinG, Mr. LOGAN, Mr. Key, and Mr. STEVENSON also 
delivered opinions, which have not been furnished for publication. } 


THURSDAY, June 1, 1876. 


At one o’clock p. m. the managers on the part of the House of Rep- 
resentatives (with the exception of Mr. LAPHAM and Mr. Hoan) ap- 
peared and were conducted to the seats provided for them. 

The respondent appeared with his counsel, Mr. Carpenter. 

The PRESIDENT pro tempore. Pursuant to order, legislative and 
executive business will be suspended, and the Senate will proceed to 
the consideration of the articles of impeachment exhibited by the 
Heuse of Representatives against William W. Belknap, late Secretary 
of War. The Secretary will notify the House of Representatives 


| that the Senate is ready to proceed in the trial, the managers being 


»yresent. 
' The PRESIDENT pro tempore, (at one o’clock and ten minutes p. m.) 
The Sergeant-at-Arms will make proclamation. 

The usual proclamation was made by the Sergeant-at-Arms. 

The Secretary read the journal of the proceedings of the Senate sit- 
ting on Monday, May 29, for the trial of the impeachment of William 
W. Belknap. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. On the question of jurisdiction raised by the plead- 
ings in this trial, it is ordered by the Senate sitting for the trial of the 
articles of impeachment preferred by the House of Representatives 
against William W. Belknap, late Secretary of War, that the demurrer 
of said William W. Belknap to the replication of the House of Rep- 
resentatives to the plea to the jurisdiction filed by said Belknap be, and 
the same hereby is, overruled; and, it being the opinion of the Senate 
that said plea is insufficient in law and that said articles of impeach- 
ment are sufficient in law, it is therefore further ordered and adjudged 
that said plea be, and the same hereby is, overruled and held for 
naught. The Secretary will make the proper entry upon the journal. 

Mr. WHYTE. Mr. President, I offer the order which I send to the 
Chair. 

The PRESIDENT pro tempore. The Secretary will read the order 
proposed. 

The Chief Clerk read as follows: 

Ordered, That W. W. Belknap is hereby ordered to plead further or answer the 
articles of impeachment within ten days from this date. 

Mr.CARPENTER. Mr. President and Senators: This court gave us 
two days to prepare for the argument of the question of jurisdiction, 
the decision of which oceupied the court for about three weeks. 1 
am certain that our argument did not perplex the court more than 
the decision of the court has perplexed us. And under the circum- 
stances I trust the court will give us some time for reflection. Tle 
order offered by the Senator from Maryland is peremptory— 

Ordered, That W. W. Belknap is hereby ordered to plead further or answer the 
articles of impeachment within ten days from this date. 

This order assumes that Mr. Belknap is compellable to answer fur- 
ther. Whether this be so or not deserves examination. By the old 
common law an issue of fact found upon a plain abatement was final 
in cases of misdemeanors. Whether this was so where the issue joined 
was one of law merits examination. 
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One of my associates, Mr. Blair, is necessarily out of town. 


The 


other, Judge Black, is confined to his room by illness. And before de- | 


termining What steps should next be taken on the part of the respond- 
ent, I desire a consultation with my associates. 

By way of showing the necessity for such consultation let me refer 
to some of the questions which arise at the present time. 

The defendant first pleaded to the jurisdiction of this court. 


| 
} 
j 
| 
| 
} 


managers filed a replication, to which the respondent demurred; and | 


the managers joined in the demurrer. 

The rule is that each pleading must answer the preceding one. The 
replication, if sufficient in law, was a valid answer to the plea. The 
validity of the replication in matter of law was put in issue by our 
demurrer. And had the court upon the demurrer held the replication 
bad, then the court would have looked back to the plea itself to see 
whether or not it was sufficient in law; and if it had found the plea 
to be bad, then the court would have held in favor of the prosecution ; 
upon the principle that a bad replication is as good as the bad plea 
to which it is a response, 
demurrer to the replication, thus holding the replication a suflicient 
answer to the plea. Was there therefore any necessity for the court 
to go back through the record and pass upon the sufliciency of prior 
pleadings? The plea to the jurisdiction having been answered by a 
replication which the court held good by overruling our demurrer to 
it, what was the necessity for the court to go back through the rec- 
ord? The only question raised by the plea was the jurisdiction of 
this court over the respondent; and whether or not the prosecution 
was entitled to a final judgment, or whether the judgment should be 
respondeat ouster, is a question to be examined. 

But I submit with great confidence that the question of sufficiency 
in law of the articles of impeachment was not before the court; and 
that after judgment upon the question of jurisdiction, of respondeat 
ouster, the respondent was at liberty to begin his defense, as he might 
have done without questioning the jurisdiction. 

In case on indictment, when the defendant challenges the jurisdic- 
tion of the court, and fails to make good his objection, he is remitted 
to every privilege he would have possessed if he had commenced his 
defense with questioning the jurisdiction; that is, he may move to 
quash, or he may plead in bar, or plead the general issue. 

If 1 were compelled alone to take the responsibility in this case I 
should plead no farther, but leave the managers to their own course ; 
and in that case would not the managers be entitled to move for final 
judgment? This would be so, I think, had the issue been one of fact 
only. But here there was an issue of law and several issues of fact, 
all of which the court has disposed of by the order just entered. 

We have appeared and pleaded, and if the court have held our de- 
fense insufficient, may we not stand upon it, without filing further 
pleadings? My impression is that the next step to be taken is for the 
managers to move for judgment, after which we could move for leave 
to plead further, which I have no doubt the court would grant. 

All this, of course, is upon the supposition that the court has over- 
ruled the plea to the jurisdiction. The order declaring the jurisdic- 
tion was not concurred in by two-thirds of the Senators present. That 
is less than two-thirds of the Senate think there is jurisdiction to con- 
viet the respondent. 

Manifestly a court which has not jurisdiction to convict has no juris- 


diction to try the respondent; and such pretended trial would be | 


wholly extrajudicial. No witness could be indicted for false swear- 
ing at such trial, nor punished for contempt for not obeying a sub- 
pena, 4 

It therefore becomes a very important question to be settled by the 
respondent’s counsel, whether any, and if any what, further steps 
should be taken on the part of the respondent. 
entered in the record, as an order of the court, overruling the plea to 
the jurisdiction. But the journal of the proceedings shows that thirty- 
five Senators concurred in the order, and twenty-two dissented. 

Speaking for myself only, (not having consulted with my col- 
leagues,) | maintain that upon the whole record the order is void, for 
the reason that it was not concurred in by two-thirds of the Sen- 
ators present and voting. Suppose a case in the Supreme Court, where 
only a majority of the judges need concur in the judgment; and sup- 
pose the record to show that only four judges concurred in the judg- 
ment while five dissented, but the minority directed the clerk to enter 
the judgment or order as the act of the court and he should do so 
aud certify it as such under the seal of the court. It is manifest, I 
think, that such judgment, if the dissent of the majority appeared of 
record, would be absolutely void ; and would be so declared by any 
court where the judgment should come in question collaterally. 
think this judgment is in the same category. 

Sut whether it is better for the respondent to move to vacate the 
order for this reason, or demur to the articles, and if the demurrer 
shall be overruled go through the form of a trial and give to the 


Sut in this case the court overruled our | 


Au order has been | 


| tion. 





country the evidence on his behalf, is a question so important to the | 


respondent that I do not wish to determine it without consultation 
with my colleagues. If this was the trial of an ordinary cause, I 
should have no hesitation. I should stop here. And if I wason trial 
myself, in this cause, I should stop here, confident that no Senator 
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I wish opportunity to consult with my colleagues; and I hope no 
order will be passed to-day which will preclude us from taking such 
course as, on consultation, we may deem advisable. 

The question of the sufficiency in law of the articles themselves has 


| not been raised by a demurrer thereto, has not been argued by either 
| side, nor submitted to the court. 


The | 


The only question raised, argued, 
or submitted was the question of jurisdiction of the defendant; that 
is, whether the court had power to pass upon the sufliciency of the 
articles, or take any other step whatever in the cause. Had the 
court aflirmed jurisdiction, (as I claim it has not,) then we could have 
moved to quash the articles, or demurred to them, or joined issue for 
trial. Ido not hesitate to affirm that none of these articles, with pos- 
sibly one exception, state the necessary facts to constitute a good in- 
dictment. Mere rhetoric and denunciation will not do. It is not 
enough to say that the defendant has been guilty of high crimes and 
misdemeanors; but the articles must state every fact which is an ele- 
ment of crime. And although the same strictness of pleading has not 
been required in cases of impeachment as in ordinary criminal causes, 
yet every fact relied upon to constitute the crime must be stated; 


| and on the trial the proof cannot go beyond the averments of the 


articles. In the several impeachment trials in this country defend- 
ants have not resorted to formal pleadings. In Blount’s case his re- 
sponse was more like an answer to a bill in chancery than a pleading 
in a criminal cause. It was a plea to the jurisdiction, a demurrer, and 
answer, all in one. 

But I assume that where the respondent chooses to avail himself of 
formal and particular pleading, which the experience of a thousand 
years has shown to be essential to the protection of innocence, this 
court will not deny the right, at least without a hearing. 

I, therefore, assume that the court, on its attention being called to 
the very sweeping terms of this order, will of its own motion vacate 
so much of it as holds that the articles of impeachment are suflicient 
in law. 

The sufficiency in law of the articles is as material to the convic- 
tion of the respondent as is the truth in point of fact of the matters 
therein charged. Before there can be a conviction several things 
must be established. 

First. That the defendant, in fact, has done, or omitted to do, cer- 
tain things; 

Second. That the things he has done or omitted constitute a crime; 

Third. And not merely a crime, but a high crime or misdemeanor, 
meriting impeachment; and 

Fourth. That the respondent is subject to impeachment, and this 


| court has jurisdiction over him for the hearing and determination of 


this canse. 

If any one of these elements be wanting, there can be no convic- 
And of course,as soon as any one of these propositions is estab- 
lished in favor of the respondent, he is entitled to an acquittal. I 
think the point as to jurisdiction has been determined in his favor, 
inasmuch as more than one-third of the Senate has declared against 
jurisdiction. But what course we onght to take as a matter of ex- 


| pediency ; whether we should move to vacate the order altogether 


and that the respondent be dismissed; or demur to the articles; and 
if demurrer is overruled, answer to the merits and go to trial, should 
only be determined after consultation of the respondent’s counsel. 

I repeat, if acting for myself, I should take no further step, but 
abide final judgment. Every judgment implies a declaration that the 
court has jurisdiction to render it. In cases of impeachment, when a 
Senator rises and votes guilty he thereby affirms the jurisdiction of 
the court to pronounce final judgment; the commission by the re- 
spondent of acts constituting a crime, and a high crime; and the 
regularity of all prior proceedings in the cause. No Senator can vote 
guilty, unless he believes there is not only guilt but jurisdiction to 
try and punish. I have mentioned these propositions not to argue 
them but to show that they arise fairly at this time, and are of such 
importance as to justify us in asking a reasonable time to consider 
them, before we are compelled to act. 

Mr. Manager LORD. Mr. President and Senators, one question 
which the learned counsel has discussed before you the managers do 
not feel authorized to discuss while the order of this Senate remains. 
By its order the demurrer to the replication of the House of Repre- 
sentatives is overruled, the plea of the defendant is overruled and 
held for nanght, and the articles of impeachment are held sufficient. 
Now, apprehending that this order has been made upon due consid 
eration, that the Senators understood all these pleadings and made 


| this order in that view, we do not feel called upon, I repeat, to discuss 
1 | 


the questions pertaining thereto until some motion is made to change 
the order; and if such a motion should be made, if the Senate, after 
this deliberation and after this carefully prepared order, takes into 
consideration the question whether it will change its order, then the 
managers will desire to be heard. 

On the point which the counsel has suggested, practically, that a 


| two-thirds vote is necessary on the question of jurisdiction, that Sen- 


ators who voted that this court had not jurisdiction must therefore 


| on the final vote, when the question is put, “ Did this defendant take 


would vote for my conviction who believed that the court had no | 


jurisdiction. 


Now the question whether we shall plead further is one as to which | 


$1,500 on a given occasion and for such a purpose?” say “ Not guilty,” 
because of their views in regard to jurisdiction—on this point I say we 
shall be prepared to show that there is nothing whatever in the sug- 
gestion; in fact, that the whole practice of courts of impeachment 





See et 
. 2a 


160 TRIAL OF WILLIAM W. BELKNAP. 


has been in contravention of it; that the Constitution itself prevents 
any such possibility. Therefore when this question is raised in some 
proper form we shall desire to be heard upon it. 

The counsel makes another suggestion, that if he stops here the 
managers would be compelled to move, or could move for judgment. 
This is not according to the rule of the Senate. The rule of the Sen- 
ate provides exactly the contrary; that this point may be in the 
minds of Senators who have not recently looked at the rule, I will 
read a portion of it: 

If the accused, after service, shall fail to appear, either in person or by attorney, 
on the day so fixed therefor as aforesaid, or, appearing, shall fail to file his answer 


to such articles of impeachment, the trial shall proceed, nevertheless, as upon a 
plea of not guilty. 


Mr. CARPENTER. Pardon the interruption; but that is where 
there is no pleading on the part of the defendant. 

Mr. Manager LORD. There is now no pleading on the part of the 

defendant ; by the order of the Senate not only is his demurrer to the 
replication overruled, but his plea that he puts in to the articles is 
effectually held for naught. It stands therefore precisely as if no 
— were in at all. Under the order of the Senate there is nothing 
wfore this tribunal now excepting the articles of impeachment ; 
therefore there is no answer, actual or constructive. The defendant 
appears in person and by counsel; as there is no answer in this case 
before the Senate, all that the managers can do, at the proper time, is 
to move to proceed with the trial “as upon the plea of not guilty.” 

One other suggestion. We apprehend that the true object of all 
trials, civil or criminal, is to reach the merits at the earliest moment. 
The defendant here stands accused by impeachment, having been a 
high oflicer of the Government, of certain crimes and misdemeanors. 
He has put in one dilatory plea, and that has occupied all this time. 
He now proposes, after this Senate has so deliberately entered this 
order, after it, having examined all the pleadings, has found these 
articles of impeachment sufficient, to try again in that direction; he 
proposes to demur to the articles of impeachment; and while I can- 
not, perbaps, strictly call a demurrer a plea, yet, in a broader sense, it 
is. The defendant proposes another dilatory proceeding; I may call 
it properly another dilatory plea. And how many shall he have? 
It is absolutely in the discretion of the Senate whether to give him 
this privilege or not. It is in the discretion of any court of civil or 
criminal jurisdiction, unless controlled by statutory law. 

This defendant accused of these high crimes, after having by his 
dilatory plea occupied weeks of time, seeks further delay; after this 
court, under rules which are broader and more liberal than in other 
courts in regard to pleadings, has deliberately overruled his demurrer, 
deliberately held his plea for naught, and that the only pleading be- 
fore this tribunal is the pleading called the “articles of impeach- 
ment,” and after this court has solemnly adjudged that these articles 
are sufficient, the defendant by his learned counsel asks you to go 
back into the courts of law, for rules not binding even there; he 
wants you to adopt the rules which he says are held in criminal courts, 
and give him the right, under all the circumstances of this case, to 
put in this further dilatory plea, because he says what? That he 
could go into a criminal court and take up these articles of impeach- 
ment, and one by one satisfy the tribunal that the pleading would 
not be good as an indictment. What if he could, and what if the 
technical rule availed here? It nevertheless is in the discretion of 
this court whether it will allow him again to stand on a technical 
point instead of proceeding to the merits. I apprehend it is an ap- 
plication which will not be favored by the Senate. I apprehend this 
Senate sitting as a court of impeachment will hardly take the posi- 
tion, after this deliberate order, that it will open the whole case 
again, and for what? Not from a sense of justice to the defendant ; 
not for the purpose of ascertaining the truth ; but simply that learned 
counsel skilled in the criminal courts may stand in this august tri- 
bunal and urge that these articles of impeachment have not all the 
words and phraseology which he thinks would be necessary in a court 
of criminal jurisdiction to maintain an indictment. 

I will not now discuss the question whether the articles of impeach- 
ment are sufficient. The counsel himself has confessed the rule that 
pleadings in this court are entirely distinct and separate as to mere 
technical rules from pleadings in ordinary criminal proceedings. 
This court has a broader range ; it has an easier path in its high juris- 
diction to reach the merits, and therefore I may say, with all respect 
to this tribunal, that it would be a most extraordinary proceeding, 
in the judgment of the managers, for this court, without claim of 
any possible injustice to the defendant, to open this case for another 
dilatory plea instead of requiring him to go to trial upon the merits. 

My colleague, Mr. MCMAHON, desires to make a statement. 

Mr. Manager MCMAHON. Before the counsel resumes his argu- 
ment, I desire to call his attention to the fact that he has himself in- 
vited the decision of the Senate as it has been made. In his argument, 
to be found on page 64 of the Recor», I find the following: 


I shall endeavor to maintain the following propositions: 


_ 1. That articles of impeachment cannot be entertained against a private citizen 
in any case whatever 


2. That wherever articles of impeachment are exhibited, they must set forth 
every fact essential to constitute a high crime or misdemeanor, and every fact neces- 
sary to bring the case within the jurisdiction of the court; and x 

3. That the issues of facts arising upon the plea in abatement are immaterial. 


After proceeding to discuss these questions, in finally summing up 


the case I find on page 71 that the gentleman uses the following lan- 
guage : 


And I think it would have been safe for us to demur to the articles: but met 
wishing to take risks upon a technical construction, we thought it safer to plead 
aflirmatively the fact that the respondent was not holding any office at the time of 
impeachment. Undoubtedly, toany plea of the respondent in confession and ayoid 
ance of the articles, the prosecution might have replied in confession and avoid 
ance; but not so to a plea which in substance isa denial of any fact which shou)d 
have been stated in the articles to show jurisdiction. If the articles themselves ar, 
deficient in not stating any fact necessary to entire jurisdiction, jurisdiction of t}, 
offense and the offender, then this court never acguired jurisdiction. 

Itresults from the fact that this court has only a special jurisdiction, that the 
first pleading must show a case within jurisdiction. 


I think that after having invited the court to that particular ques- 
tion and to the discussion not simply of the fact, it is fair to presume 
that the Senate considered the facts which bear upon the question of 
jurisdiction, and also the facts which bear upon the character of the 
crime therein alleged. 

Mr. CARPENTER. Mr. President—— 

Mr. THURMAN. I should like to know what is to be the rule of 
the Senate in regard to the discussion of each matter. The Senator 
from Maryland [Mr. WHYTE] has offered an order—— 

The PRESIDENT pro tempore. The Chair will remind the Senator 
that debate is not in order. 

Mr. THURMAN. I do not wish to debate, but I want to know the 
rule of the Senate on this subject. I want to know whether there js 
to be an unlimited discussion of counsel and managers on every order 
that is offered by a Senator. In my judgment it is all irregular. 

The PRESIDENT pro tempore. The Chair will 

Mr. CARPENTER. If the court will hear me a moment on that 
»0int-— 

: The PRESIDENT pro tempore. The Chair will state in reply to the 
Senator from Ohio that the Chair was holding under the rule that each 
of the parties is entitled to one hour’s debate on any motion or order 
submitted. 

Mr. THURMAN. What! Upon an order offered by a Senator? 

The PRESIDENT pro tempore. The right of discussion is given to 
the parties. 

Mr. THURMAN. There is no order offered by the parties. 

Mr. CARPENTER. Mr. President, can I proceed ? 

The PRESIDENT pro tempore. The counsel will proceed. 

Mr. CARPENTER. Mr. President and Senators, this is the second 
time that I have been reproached in this case with being a “criminal 
lawyer.” By this epithet I suppose the managers mean to accuse me 
of more or less familiarity with the rules and practice which the ju- 
dicial courts, after centuries of experience, have established for the 
protection of the innocent, and the separation of truth from false- 
hood, in the administration of criminal justice. This I accept asa 
compliment, though probably not so intended. The defending of per- 
sons accused of crime (always entitled under our law to the presump- 
tion that they are innocent until proved to be guilty) cannot be con- 
sidered discreditable to any member of the profession, when we know 
from history that from Socrates down, through all the ages, excellent 
and upright men have been falsely convicted, because they had not 
advocates versed in the law and familiar with the principles and rales 
of evidence, and of the requisite nerve and force to stand up against 
popular prejudice and clamor, or judicial corruption and tyranny, and 
establish before the world their innocence. I understand the man- 
agers to disclaim being criminal lawyers; and I might retort that no 
one should be permitted to prosecute a citizen in a c™iminal court 
who is not familiar with and obedient to the rules and pr..ctice of such 
courts. 

The honorable manager [Mr. LorD] claims that this court is ex- 
empt from adherence to rules of pleading and the methods of judicial 
tribunals; and that, in reaching its conclusions, it may proceed with 
the freedom of the wind, “ which bloweth where it listeth.” Soisa 
mob on the Rocky Mountains, administering Lynch law upon a sup- 
posed murderer; and the mob could as fairly pretend to be exercising 
judicial power, as could this august tribunal while denying the prin- 
ciples and overstepping the limits of the law. 

The manager who last spoke has referred to my remarks on a former 
occasion, to show that I intended to submit the sufficiency in law of 
the articles of impeachment,—a subject which I did not at all discuss. 
If by saying that the articles must be sufficient in law to sustain a 
conviction, I submitted the question of their sufficiency to the court 
at that time, then by saying that not only must the articles be suf- 
ficient in law, but must be proved true in fact, I submitted the ques- 
tion of the guilt or innocence of the respondent at the same time. 
If what I said authorized the court to pass upon the sufficiency of 
the articles,—a question not argued on either side,—then the court 
might as well have passed upon the question of guilt or innocence at 
the same time. I was discussing nothing but the question of juris- 
diction. It is true I did say that, inasmuch as the articles described 
the respondent as late Secretary of War, perhaps we might safely 
have demurred to them; but, for reasons which I stated, we thought 
it safer to plead affirmatively the fact that the respondent was not 
holding any office when he was impeached. The manager says the 
articles of impeachment were before the court. I deny that the ques- 
tion of their legal sufficiency was before the court on the argument 
of the single question whether the court had jurisdiction to pass upon 
their sufficiency. It was claimed by one of the managers on that 
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argument, if Iremember aright, that the truth of the articles must 
be assumed, for the purposes of that argument. In other words, the 
question was, whether, conceding everything stated in the articles, 
the court had jurisdiction to try the respondent. 

The question raised by our pleadings,—and submitted by our argu- 
ment,—was, not whether the articles were true, or in point of form 
aud substance, sufficient to show an impeachable crime,—but whether 
the respondent could be impeached after he was out of office. The 
truth and sufficiency of our plea was conceded by the managers when 
they filed a replication. To their replication we demurred. That 
undoubtedly submitted to the court the sufticiency of the plea as well 
as the replication. And if the eourt had held the replication bad, 
then, going back, they might have held the plea bad. But if the 
court, a8 appears by the order entered, held the replication good, by 
overruling our demurrer to it, then it was wholly immaterial whether 
the plea was good or bad, because it was disposed of by a good repli- 
cation. As I understand the rule, it is only in case the party demur- 
ring is entitled to jadgment on the particular point raised by his de- 
murrer, that the court look back to see whether his former pleadings 
have been defective. 

Suppose an indictment in a criminal court, and the defendant at 
the trial to plead to the array of the petit jury. This might lead to 
a succession of pleadings terminating in a demurrer. Would this 
demurrer raise the question of the sufficiency in law of the indict- 
ment, and the pleas in bar by the defendant, which had not been de- 
murred to? Undoubtedly such demurrer would raise the question 
of the sufficiency of all the pleadings relating to the particular sub- 
ject—the qualifications of that jury. So, in this case, the demurrer 
compelled the court to inspect all the pleadings touching the ques- 
tion of the jurisdiction of the court; and nothing else. 
question settled in favor of a the respondent should be 
permitted to commence his defense as he would have done if the 
jurisdiction had not been disputed. 

Mr. THURMAN. I wish to submit a question for counsel to answer. 

The PRESIDENT pro tempore. The question will be read. 

The Chief Clerk read as follows: 

As upon a demurrer the court must go back to the first defect, how 
could the court overrule the demurrer without deciding that the arti- 
cles are sufticient ? : 

Mr. CARPENTER. The first defect was the demurrer to a good 
replication ; the court held the replication good by overruling the 
demurrer to it. If the replication was held good, of course it disposed 
of the plea, and ended the question of jurisdiction. 

Now, if the court please, I do not wish to spend time unnecessarily. 
I know the Senate is pressed with legislative business. Knowing such 
would be the case, we moved a continuance to the next session of the 
Senate. But the court unanimously denied this motion, thus order- 
ing the trial to proceed. We are therefore not responsible for the 
embarrassment which this trial must necessarily cause to legislative 
business. And I assume that no Senator will wish to deny us the 
privileges necessary to a proper defense, and the time necessary for 
preparation, but will accord us a full and patient hearing upon every 
question involved in this case; especially as most of the questions 


are now presented for the first time, and by their determination | 


precedents will be made for all time, binding upon all men. 

And now I ask that you will give us until Monday next to deter- 
mine, as counsel, what step ought next to be taken on behalf of the 
respondent ;—determine whether we will move to vacate the order 
just entered, upon the ground that it was not passed with the con- 
currence of two-thirds of the Senators present ; or whether we will 
demur, and if the demurrer shall be overruled, answer, and go to final 


hearing and raise there all the questions which enter into a final | flection on the Chair. 


| from Ohio to the fact that debate was not in order. 


judgment. That we can raise these questions on a final bearing, is 
clear, because it cannot be maintained that any question upon which 
conviction depends can be eliminated from such final determination 


by the action of less than the constitutional majority of two-thirds. 
Otherwise a mere majority of the Senate might defeat the constitu- 


tional provision. 
In these cases of impeachment, if a mere majority can settle the 
question of jurisdiction, so a mere majority, by overruling a demur- 


rer to the articles, can determine that the acts alleged to have been | 


done or omitted by the respondent constitute in law a high crime or 


misdemeanor within the meaning of the Constitution; leaving the | 


final judgment to rest only upon questions of fact or at the final 
hearing, none of these questions having been disposed of, some mas- 
ter tactician might first move a resolution declaring that the respond- 
ent had done or omitted the acts charged, and if sustained by a mere 
majority, might claim that the facts were settled, and that the final 
Judgment must rest upon the question of law whether such facts 
amounted to a high crime or misdemeanor. 

In briefer and plainer terms, no conviction can take place under 
this provision of the Constitution, unless two-thirds of the Senators 
concur in regard to every element necessary to conviction, and first 
and conspicuous among these, must be the question of jurisdiction. 

Mr. WRIGHT. Mr. President, I wish to inquire whether it would 
be in order now to move to adjourn to a day certain, or whether the 
order should be properly that when the Senate sitting as a court of 
impeachment adjourns, it be to a definite time ? 


The PRESIDENT pro tempore. It would be in order to move to 


adjourn to a certain time. 
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And this | 


16] 


| Mr. WRIGHT. I move then that the Senate sitting as a court of 
impeachment adjourn until Monday at one o’clock. 

Several SENATORS. Say Tuesday. 

Mr. KERNAN. If the Senator will withdraw that motion, I wish 
to suggest an amendment to the order proposed by the Senator from 
Maryland, [Mr. WHYTE. ] 

Mr. WRIGHT. I have no objection to hearing the order read, so 
that it may be considered the pending order. 

Mr. KERNAN. I wish to suggest the proposition I send to the 
Chair as an amendment to the motion of the Senator from Maryland. 

The PRESIDENT pro tempore. It will be read. 

The Chief Clerk read as follows: 

Resolved, That in default of an answer within ten days by the respondent to the 
articles of impeachment, tbe trial shall proceed as on a plea of not guilty. 

Mr. WRIGHT. I now wodify my motion so as to make it that the 
Senate sitting asa court of impeachment adjourn until Tuesday next 
at one o’clock. 

Mr. CARPENTER. To avoid any misunderstanding, I simply ask 
whether the Senator offering the order just read means by the order 
to exclude our right to demur to the articles? 

Mr. KERNAN. I had not that particularly in my mind. 

Mr. CARPENTER. It is very important that we should under- 
stand what we are to do. 

Mr. KERNAN. It can be amended if the Senate deem this proper. 
I suppose that where a plea is put in to the articles of impeachment 
and a replication made to it and a demurrer to the replication, it 
really does test the sufficiency of the first pleading in the arti- 
cles. It is quite common in States where there is pleading under 
the ordinary common-law practice. There a plaintiff may have a bad 
declaration, and the defendant’s attorney not choosing to demur and 
tell him where it is defective puts in a bad plea, and the plaintiff de- 
murs to the plea. Uniformly the demurrer reaches back to the dec- 
laration. If that is bad, the court so adjudges. 

I had no particular point in view. The Senate can modify the or- 
der so as to say “plead or demur.” I merely offered it that we 
might make some progress. I supposed the present judgment did 
| affirm the sufficiency of the articles of impeachment. 

Mr. Manager LORD. Mr. President, may I call the attention of 
the Senate toone thing? We have had a large number of witnesses 
in attendance during this protracted period, and we deem it desirable 
if possible, in connection with the orders to be made to-day, that 
some time be fixed for the trial, so that we can let some of these wit- 
nesses who live within a reasonable distance go home and return 
again, and thereby, perhaps, save some considerable expense. 

I will say, in addition, that if the trial should not happen to oceur 
on that particular day nevertheless it would be saving a good deal 
of expense to the Government and be a great convenience to the wit- 
nesses if some day could be fixed when the trial should proceed after 
the answer on the questions of fact. If anything should occur to 
prevent that, of course that would not alter the propriety of making 
the order, because, as I understand now, the trial is to go on. 

Mr. THURMAN. Mr. President, I arise only to express the hope 
that by unanimous consent these orders that have been offered will 
be considered in open Senate. 

Mr. BOUTWELL. Mr. President —— 

Mr. THURMAN. I hope I shall not be interrupted. 

Mr. BOUTWELL. I feel called upon to ask the Chair to enforce 
the rules of the Senate. 

Mr. THURMAN. I should like to know why the rule is enforced 
against me and not enforced against anybody else. 

The PRESIDENT pro tempore. The Chair hopes that is not a re- 
The Chair called the attention of the Senator 
The Senator from 
Ohio stated that he wished simply to make a statement. The Chair 
indulged him in that. The Senator from New York, in response to a 
question of one of the counsel, also made a statment, which the 
Chair supposed he was making, and allowed him to make, by the 
same common consent. 

Mr. THURMAN. Irise now to ask unanimons consent that this 
discussion be in open Senate. Is that out of order to ask unanimous 
consent ? 

The PRESIDENT pro tempore. 
for unanimous consent. 

Mr. THURMAN. No, but I was interrupted by the Senator from 
Massachusetts, who cut me off short when I was asking that unani- 
mous consent might be given. I ask it because I have heard the de- 





The Chair has not asked the Senate 


| cision of this Senate treated to-day with scant respect and the law 


with less, and I want the discussion in open Senate. 

The PRESIDENT pro tempore. The Chair reminds Senators again 
that debate is not in order. The Senator from Massachusetts insists 
on the enforcement of the rule. The Senator from lowa moves that 
the Senate sitting for the trial of the impeachment adjourn until 
Tuesday next at one o’clock, 

Mr. SHERMAN. I desire to offer an amendment to that, which I 
will reduce to writing. 

Mr. CONKLING. 1 would inquire whether a motion as to adjourn- 
ment is amendable except as to the time to which the adjournment 
shall be? 

Mr. SHERMAN. I think the Senator will not object to the form. 
| I have now my amendment. 
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The amendment having been reduced to writing was read, as fol- idea of dilatory 


lows: 
Ordered, That this court ad 
defends 


murn until Tuesday next 
nt have leave to plead, answer, or demur herein 

Mr. CARPENTER. I hope the Senate will also give us leave, if we 
conclude to make the motion, to make a motion to vacate this order 
on the ground suggested. It is certainly as important a question as 
the one which was argued and not at all settled by the Senate. 

Mr. SHERMAN. It strikes me that this gives ample privilege. 

The PRESIDENT pro tempore. The Chair will state to the Sena- 
tor from Ohio that debate is not in order. The Chair will also rule 
that the motion of the Senator from Iowa is a simple proposition for 
an adjournment, and that the proposition of the Senator from Ohio 
is not an amendment to the motion of the Senator from Iowa. 

Mr. KERNAN. I will withdraw the proposition I submitted in 
favor of the one of the Senator from Ohio, 

The PRESIDENT pro tempore. The Senator from New York with- 
draws his proposition. The question pending is on the motion of the 
Senator from Iowa, that the Senate sitting for the trial of the im- 
peachment adjourn until next Tuesday at one o'clock p. m 

Mr. SHERMAN. 1 ask the Senator from Iowa if he has any objec- 
tion to my substitute ? 

Mr. WRIGHT. I think I have. Iadhere to the proposition I have 
made, and ask for a vote on that simple proposition. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Iowa, that the Senate sitting for the trial of the 
impeachment adjourn until Tuesday next at one o’clock p. m. 

The motion was agreed to; and the Senate sitting for the trial of 
impeachment (at two o’clock and twenty minutes p. m.) adjourned 
to Tuesday next at one o'clock p. m. 


TUESDAY, June 6, 1876. 


The PRESIDENT pro tempore. The hour of one o’clock having ar- 
rived, legislative and executive business is suspended and the Senate 
proceeds to the consideration of articles of impeachment exhibited 
by the House of Representatives against William W. Belknap, late 
Secretary of War. The Sergeant-at-Arms will make proclamation. 

rhe usual proclamation was made by the Sergeant-at-Arms. 

The managers on the part of the House of Representatives (with 
the exception of Mr. KNoTrT) appeared and were conducted to the 
seats provided for them. 

The respondent appeared with his counsel, Messrs. Blair and Black. 

The Secretary read the journal of the proceedings of the Senate 
sitting on Thursday, June 1, for the trial of the impeachment of 
William W. Belknap. 

The PRESIDENT pro tempore. 
with the trial. 

Mr. EDMUNDS. 
Mr. President ? 

The PRESIDENT pro tempore. The Secretary will report the pend- 
ing order submitted by the Senator from Maryland, [Mr. Wyte. ] 

The Chief Clerk read as follows: 

Ordered, That W. W. Belknap is hereby ordered to plead farther or answer the 
articles of impeachment within ten days from this date. 

Mr. BLACK, Mr. President, I ask leave in the absence of one of 
the counsel to present a motion drawn up by him which he would 
have presented if he had been here. Lask that it be read. 

The PRESIDENT pro tempore. The Secretary will report the mo- 
tion submitted by the counsel. 

The Chief Clerk read as follows: 

Senate of the United States sitting as a court of impeachment. 
Puc UNITED STATES OF AmMERK > 


The Senate is now ready to proceed 


What is the pending question before the Senate, 


8 


Wittiam W. Bevkxyvar 5 


Here in court comes the said William W. Belknap, and moves the court now here, | to modify the proposition, changing it so as to be in the form of an 


to vacate the order entered of record in this cause setting aside and holding as 
naught the plea of bim, said Belknap, by him first above in this cause pleaded, for 
the reason that said order was not passed with the concurrence of two-thirds of the 
Senators present and voting upon the question of adopting and passing said order, 
as appears by the record in this cause 


WILLIAM W 
J. 8S. BLACK, 
MONTGOMERY BLAIR, 
MATT. H. CARPENTER, 
Of Counsel. 
The PRESIDENT pro tempore. The question is on the proposition 
submitted by the Senator from Maryland, that being first in order. 
Mr. BLAIR. Mr. President, it occurs to me that our motion ought 
tirst to be put. That motion to abate, set aside, vacate the order of 
the Senate ought to be put as it supersedes, takes precedence—it cer- 
tainly does so logically—of the other proposition. 


BELKNAP. 


and in the mean time the | 


TRIAL OF WILLIAM W. BELKNAP. 


And while I am | 


up I should like to say to the Senate that our colleague, Mr. Carpen- | 


ter, by whom this pleading was drawn up, is now unable to attend 
in consequence of illness. He is not contined actually to his bed; but 


his physician instructed him this morning that he ought not to and | 


could not safely leave his room; and we would ask, before the Senate 
proceeds to the consideration of this motion, a short indulgence for 
the purpose of bringing him here to assist in the argument. 

Ido not know that it would be improper to say that we have no 


SE 


motions in this matter; nor do we seek to put in 


| these motions for any such purpose. There seemsto be an impression 


communicated to the public through the newspapers, that we are 
seeking in some way to delay action. Certainly gentlemen who have 
the experience that we have in legal proceedings know very well that 
nothing is to be accomplished by that. We want a fair trial, and 1 
fair trial only, and an opportunity to present the questions arisine 
upon the case which are of the very greatest importance ; and, there. 
fore, we feel bound to make this motion and to ask that time be given 
for the hearing of it. o 

The PRESIDENT pro tempore. The attention of the Chair is called 
to the fact that the proposition of counsel is not in the form of 
amendment. The proposition of the Senator from Maryland is a 
proposition by itself, and sois that submitted by counsel Therefore 
in priority of time the proposition of the Senator from Maryland must 
be submitted first. 

Mr. SHERMAN. I move to amend the order of the Senator from 
Maryland by striking out the words “is hereby ordered” and insert- 
ing “ have leave ;” so as to read : 


an 


Ordered, That W. W. Belknap have leave to plead further or answer the articl 
of impeachment within ten days from this date. 

The PRESIDENT pro tempore. The question is on the amendment 
proposed by the Senator from Ohio. 
The amendment was agreed to. 

The PRESIDENT pro tempore. The question recurs on the order 
submitted by the Senator from Maryland as amended. 

<7 BOUTWELL. Will the Chair have the motion of the counsel 
read 

The PRESIDENT pro tempore. The motion submmitted by the coun- 
sel will now be read. 

The Clerk read the motion submitted by Mr. Blair. 

Mr. Manager LORD. Mr. President, the managers beg leave to 
submit a resolution which I send to the desk. ' 

The PRESIDENT pro tempore. A resolution is submitted on the 
part of the managers, which the Secretary will read. 

The Chief Clerk read as follows: 

Resolved, That in default of ananswer to the merits within ten days by respondent 
to the articles of impeachment, the trial shall proceed as upon a plea of not guilty 


The PRESIDENT pro tempore. The question is on the order sub- 
mitted by the Senator from Maryland as amended. 

Mr. WHYTE. Mr. President—— 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. WHYTE. I do not rise to debate, but merely to make a sung- 
gestion. If the proposition made by the connsel—— 

Mr. CONKLING. The Senator is inaudible here. 

Mr. WHYTE. I was about to say that if the counsel for the re- 
spondent and the managers desire to argue at this time the proposi 
tion submitted by the counsel, the order which I have offered cau lie 
on the table for consideration afterward. There is no proposition by 
the counsel, as I understand, or the managers, to argue the sugges- 
tion that they have made for a vacation of the order. If they pro- 
pose to argue it, I see no reason why the argument cannot go on at 
this time. 

Mr. BLACK. We have made no proposition to argue it now. 

Mr. WHYTE. Or at any time. There is no proposition of a time. 
It is leaving it unsettled. 

Mr. BLACK. Any time that the Senate may fix we shall be ready 
to argne it. 

Mr. THURMAN. Mr. President, it seems to me that the order sug- 
gested by the managers is an amendment to the resolution offered by 
the Senator from Maryland. I move it as an amendment to the order 
offered by the Senator from Maryland. 

The PRESIDENT pro tempore. The Senator from Ohio will submit 
his proposition in writing. 

Mr. THURMAN. It is the proposition on the table as submitted 
by the managers. 

The PRESIDENT pro tempore. 


e3 


The Senator from Ohio will have 


amendment. 

Mr. THURMAN. It is to add to the order “ and that,” &c. 

Mr. SARGENT. I should like to hear both reported. 

The Cuter CLERK. The order is in the following words: 

Ordered, That W. W. Belknap have leave to plead further or answer the articles 
of impeachment within ten days from this date. 

The amendment is to add : 

And that in default of an answer to the merits within ten days by respondent to 
the articles of impeachment, the triel shall proceed as upon a plea of not guilty 

Mr. Manager LORD. I present this in connection with the other— 

The PRESIDENT pro tempore. The paper will be read. 

The Chief Clerk read as follows: 

Resolved, That on the 11th day of July, 1876, the Senate sitting as a court of im 
peachment will proceed to hear the evidence on the merits in the trial of this case 

Mr. LOGAN. I merely wish to ca}l the attention of the managers 
to the rules of proceeding in trials of impeachment before the Seuate 
in reference to the first order offered by them: 

If the accused, after service, shall fail to appear, either in person or by attor 
ney, on the day so firod therefor as aforesaid, or, appearing, shail fail to file his 


answer to such articles of impeachment, the trial shall proceed, nevertheless. as 
upon a plea of not guilty. 


The rule now is just as the manager has presented the order. 





TRIAL OF 


__ EEE 


Mr. Manager LORD. Except that we fix the time. 
Mr. LOGAN. No, the time is first ordered. I merely wish to call 
attention to the fact that the order isa mere reiteration of the rule of | 

the Senate 

Mr. CHRISTIANCY. Mr. President, I wish to inquire of the Sena- 
tor from Maryland, and also of the Senator from Ohio, if it is the in- | 
tention by the adoption of these orders to preclude the defense from 
raising the question whether a simple majority or a majority of two- 
thirds is required to sustain the jurisdiction of this court; whether 
it is the intention to cut off the defense from raising that question 
and arguing it before the Senate ? 

Mr. THURMAN. Mr. President, that question can be argued on the 
motion submitted by the counsel for the respondent. I suppose it 
can be argued at almost any time or in any way. In my judgment it 
never can be decided until we come to the final decision, but it can 
be argued on the motion submitted; although I think it is pretty 
clear, for reasons that I am not at liberty to state now, that it cannot 
be decided on any such motion as that submitted by the counsel. 

Mr. EDMUNDS. Mr. President, as debate is not in order, I refrain 
from saying anything except merely to remark by unanimous con- 
sent that I do not wish to be bound either by the question of the Sen- 
ator from Michigan or the reply of the Senator from Ohio. 

The PRESIDENT pro tempore. The question is on the amendment 
submitted by the Senator from Ohio to the order of the Senator from 
Maryland, which the Secretary will again report. 

The Carer CLERK. It is proposed to iusert at the end of the or- 
der: 

And that in default of an answer to the merits within ten days by respondent to | 
the articles of impeachment, the trial shall proceed as upon a plea of not guilty. 


Mr. SHERMAN. [ask for the reading of the rule referred to by 
the Senator from Illinois. I have it not before me. 

Mr. BLACK. Mr. President, is it in order for the counsel of the 
defendant to make a suggestion about these motions as they are going 
on? 

The PRESIDENT pro tempore. It is. The counsel and managers 
on each side are entitled to one hour on any proposition for discus- 
sion. 

Mr. BLACK. Then I do suggest that it is hardly necessary to pro- | 
vide a penalty forthe default by anticipation. It will be time enough | 
to determine what ought to be done after we haye made the default. | 
It is not necessary to anticipate it. The answer will most probably 
be in. The chances are a thousand to one that it will not be necessary 
to say what ought to be the consequences of a failure to put the an- 
swer in. 

Mr. SHERMAN. I ask that the rule referred to be read. 

The PRESIDENT pro tempore. The eighth rule will be read. 

The Chief Clerk read as follows: 





VILL. Upon the presentation of articles of impeachment and the organization of 
the Senate as hereinbefore provided, a writ of summons shall issue to the accused, 
reciting said articles, and notifying him to appear before the Senate upon aday and 
at a place to be fixed by the Senate and named in such writ, and file his answer to 
said articles of impeachment, and to stand to and abide the orders and judgments 
of the Senate thereon; which writ shall be served by such officer or person as shall | 
be named in the precept thereof, such number of days prior to the day tixed for 
such appearance as shall be named in such precept, either by the delivery of an at 
tested copy thereof to the person accused, or, if that cannot conveniently be done, 
by leaving such copy at the last known place of abode of such person, or at his 
usual place of business in some conspicuous place therein ; or if such service shall 
be, in the jadgment of the Senate, impracticable, notice to the accused to appear 
ehall be given in such other manner, by publication or otherwise, as shall be deemed 
just; and if the writ aforesaid shall fail of service in the manner aforesaid, the 
proceedings shall not thereby abate, but further service may be made in such man 
ner as the Senate shall direct. If the accused, after service, shall fail to appear, 
either in person or by attorney, on the day so fixed therefor as aforesaid, or, appear 
ing, shall fail to file hts answer to such articles of impeachment, the trial shall pro 
ceed, nevertheless, as upon a pleaof not guilty. If apleaof guilty shall be entered, | 
judgment may be entered thercon without further proceedings. 


WILLIAM W. BELKNAP. 


| upon the merits ? 


| proposition to be heard. 


| a vote and ascertain 


| who spoke what his proposition is. 
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of the case all those questions of law could be availed of by the par- 
ties and would be decided by the court. 

Now, we think that if a precedent of this kind is established, if this 
Senate will go on and hear dilatory plea after dilatory plea, tirst a 
plea to the jurisdiction, a plea in abatement, then a demurrer to the 
form, there is no end; and when shall we arrive at a trial of this case 
If there was an officer of this Government now in 
office who endangered the liberties of the people, who was engaged 
in a conspiracy against the Government, and he stood impeached 
before the Senate, if these dilatory pleas were allowed, the evil to be 
apprehended from his action might be carried into effect and realized. 
And yet it is claimed that it is a matter of right by the respondent, 
on the other side, and the courts of impeachment of this country have 
by precedent at least, if not by direct vote, decided that when an 
officer of the Government is impeached he cannot be suspended from 
the functions of his office while the trial is progressing. No; it has 
been the aim and intention of the courts in all cases of impeachment 
that a speedy trial should be had, that the respondent should be re- 
quired to answer to the merits, and then the court would consider the 
question, and the whole question, and protect and save the country. 

Mr. BLAIR. Mr. President and Senators, it seems to me that this 
objection, if a good one at all, is taken too late. The only dilatory 
plea that has been filed or that is proposed to be filed was one to the 


jurisdiction ; and my colleague says with very good reason that he 


does not admit that to be a dilatory plea. It isa plea that goes to 
the jurisdiction, to the fundamental legal capacity of the court to 
entertain the action, and it is a fundamental question, therefore, to 
be decided by the court and put in and accepted on all hands as a 
proper course. We were not given the time properly to argue that 
question. We had to rush into the discussion of it upon three days 
of preparation, and the delay that has taken place since has not been 
at the instance or the desire of the defendant here. We were not 
permitted to argue the question as it ought to have been argued. We 


| were forced into its discussion without the adequate or proper prep- 


aration which counsel on a great case like this ought to have been 
permitted to make. It is true there has been a decision of this court 
upon a question that goes to its jurisdiction. If we had made that 
question under the plea of not guilty, and the court had decided it 
with the whole case before it, and there had been a difference on that 
point such as now appears in the decision of the court, no lawyer 
would claim that a final judgment could be rendered upon the case. 
All we ask now is to be heard upon that question. The gentlemen 
on the other side seem to be anxions to save the time of the Senate. 
We are anxious to save the time of the Senate, and we propose to do 
it by the discussion of the question to know whether the judgment 
that is now of record can stand consistently with legal principle. 
While I am up I will say that the honorable Senator from Mary- 
land does not propose to cut off a decision by this court upon our 
He stated in the hearing of the Senate that 
he was willing to let his proposition lie until the Senators could have 
if we would fix atime. We say to-morrow. 
We should be ready to-day if our colleague were here and able to 
come. To-morrow or the next day we shall be ready to proceed with 


| the argument upon the question of the validity of the judgment which 
| has been rendered ; and I do hope that this court will allow an argu- 


ment to be presented upon that fundamental question, and will not 
take snap judgment, because that is the proposition, to take snap 


judgment and say, ‘‘ We will not hear you upon this question,” on 


which we have had no exception taken up to this hour, and when we 
are not in default at all and have not consumed the time of this court 
by any attempt at dilatory motions. 

Mr. BLACK. I should like to learn from the honorable manager 
Does he intend to have the Sen- 
ate throw out altogether the motion that we made, and refuse to 


| hear it ? 


Mr. Manager LYNDE. Mr. President and Senators, I wish to call 
the attention of the Senate to the difference between the rule as it 
has now been read and the order which the managers have presented 
to the Senate for their adoption. The order which we propose is that 
the respondent shall answer on the merits. We have already been 
occupied for several weeks with dilatory pleadings. We have had a | 
plea to the jurisdiction of the Senate. It has been suggested by the | 
counsel for the respondent that they would yet demur, or ask leave | 
of the Senate to demur, to the articles of impeachment. The man- | 
agers believe that these dilatory pleadings have been indulged in by 
this Senate quite too long and without a precedent. I find no prec- | 
edent either in England or in this country for dilatory pleadings on 
impeachment. In the first case tried under our Constitution against | 
Senator Blount, it is true, the respondent filed a plea to the jurisdic- | 
tion which is regarded as a dilatory pleading; but that was without 
authority and without precedent. There never had been a case in 
England where a plea of that kind had been allowed to be put into 
articles of impeachment, and it stands alone in this country. 

_ The time which has already been occupied in this case must sat- 
isfy the Senate that it is not right that these dilatory pleadings 
should be introduced or allowed. In the case of Judge Barnard in 
New York, where the counsel for the respondent applied to the court 
for leave to file a demurrer or leave to move to quash certain articles 
of impeachment, the court refused the request and required the de- 
fendant to plead to the merits, stating that in the course of the trial | 


Mr. Manager LYNDE. It was not upon your motion, but upon the 


| order introduced by the Senator from Maryland, and the amendment 


offered by the Senator from Ohio, that the respondent be required to 


| answer upon the merits within ten days, and in default of such an 
| answer, that then the case proceed as upon a plea of “not guilty.” 


We 
have no possible objection to the Senate indulging the counsel in any 
argument they may see fit upon any question that may properly arise 
in the case, but we wish to get at an issue in this case so as not to con- 
sume the Senate’s time and ours. 

Mr. BLACK. I understand that there is no objection at all to our 
arguing this question whenever the Senate see proper to hear it? 

Mr. Manager LYNDE. None. 

Mr. BLACK. Well, I will say now that, so far as I can see, the state- 
ment of the law upon this point as made by the Senator from Ohio 
(Mr. THURMAN] is what meets with my view. I have not had time 
to consult with the other counsel in the case and do not know how 
they feel about it; but I think, whatever may be done with this mo- 
tion or whenever it may be argued, it cannot really be directly decided 
until the final determination of the case, and that we onght to have, 
therefore, the privilege of arguing the point at any time. It is a 
question that arises and will arise at every step of this case as we go 
on. We have, I should think, a perfect right after putting in an an- 
awer to the articles of impeachment to object to any evidence that the 
managers may offer on the ground that it is all coram non judice ; that 
the decision of the Senate on what we have been in the habit of call- 
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ing the question of jurisdiction is in favor of the defendant, (there 
being but a bare maj ’ and not against him. 

At the same time, however, it seems to me that that isa chain of 
the question, which, for the convenience of the Senate and of all 
partics, ought to be se ttled at once; because, if it be the judgment of 
the Senate that they have no jurisdiction and that is placed upon 
the record as the judgment of the Senate, then that stops the pro- 
ceeding, and it is not necessary to go any further. Everything that 
we do be youd that is labor lost, if it should be finally determined 
that the jurisdiction does not exist. Wesay it isdetermined already ; 
that the question whether he was a public officer, and therefore 
within the power of the House to impeach him, is settled in his favor ; 
that unless a majority of two-thirds have voted against him on the | 
proposition it is lost; that it requires a vote of two-thirds to express 
the judgment of the Senate as a collective body; and that a vote of 
less than two-thirds is like a vote of one-half of a jury. It establishes 
nothing except the acquittal of the party accused. 

Mr. Manager LAPHAM. Mr. President, I desire that this question 
shall be fully understood by the Senators before the vote is taken. A 
reference has been made to the rule adopted by the Senate applica- 
ble to impeachment trials. That rule is general in its terms. It pro- 
vides what shall be the result of the defendant’s failing to appear 
and what shall be the consequence if he appear and fail to answer. 
We have passed that stage in this case. The defendant has been 
summoned, he has appeared and pleaded ; and the Senate have given 
a judgment upon his plea. Now, all we desire is to have an operative 
order in this case as to what shall be the future course of pleading ; 
nothing more, nothing less. That is all that is to be attained by the | 
resolution or order proposed by the Senator from Maryland and the | 
amendment proposed by the Senator from Ohio. 

I agree with the learned counsel for the defense that, if it be neces- 
sary to retain jurisdiction and necessary that two-thirds of the Sen- 
ate should vote that they have it, that question is available to them | 
at any stage of this case, after the close of the evidence if you please. | 
It is not necessary that they should present it here by a motion. We | 
have no desire to cut off the consideration of that question. We 
are prepared to meet that question, to meet it upon principle and upon 
authority; but we want at this stage of the case an order of this court 
which will place the defendant in a position where, if he fail to put 
in an answer upon the merits, this case may, nevertheless, proceed as 
upon the plea of “not guilty.” 

The PRESIDENT pro tempore. If no more is to be said, the Chair 
will put the question on the amendment proposed by the Senator 
from Ohio [ Mr. THURMAN] to the proposed order of the Senator from 
Maryland, | Mr. WiyrTe. } 

Mr. WHYTE. In order to test the sense of the Senate on the sub- 
ject of hearing argument, I offer the order which I send to the Chair. 

The PRESIDENT pro tempore. The proposed order will be read for | 
information. 

The Chief Clerk read as follows: 


Ordered, That the Senate sitting 


as a court of impeachment adjourn until to- 
morrow at one o'clock p. tm 


when argument shall be heard upon the motion offered 
by the counsel for the respondent. 

The PRESIDENT pro tempore. As this order pertains to adjourn- | 
ment, the Chair will put the question first upon it. 

Mr. LOGAN. Before the question is put, I think the convenience 
of the managers and of the counsel for the defense ought to be con- 
sulted in reference to these motions as to time. Ido not know but 
what it would be perfectly convenient for them should we adopt this 
order, but I think their convenience ought to be ascertained. If the 
court is going to have the management of this case as far as time is | 
concerned, I think we had better retire and consult as to what kind 
of an order we shall make. I would rather that such an order should 
come from the managers or the counsel upon the other side, so that | 
they may agree as to time and accommodate themselves to the con- 
venience of each other. 

The PRESIDENT pro tempore. The Chair will state before any other 
Senator rises that it is out of order to debate ques ions, and the Chair 
is compelled to enforce the rule lest reflection be made upon the Chair, 
and he will enforce the rule unless Senators prefer by common con- 
sent to indulge in debate. 

Mr. EDMUNDS. I submit a point of order. 

The PRESIDENT pro tempore. ‘The Senator will state his point of | 
order. 

Mr. EDMUNDS. 





I submit that the question must still be taken on | 
the amendment proposed by the Senator from Ohio, inasmuch as the | 
order offered by the Senator from Maryland is something more than | 
a mere adjournment, and is an order for an argument. 

The PRESIDENT pro tempore. TheChair has ruled that, as the or- 
der includes adjournment, he will put the question on the proposition 
of adjournment submitted by the Senator from Maryland. 

Mr. CONKLING. The rule, I believe, permits a question to be asked. 
I should like to inquire in some form—I did not hear the statement— 
what was the statement made touching the illness or absence of one 
of the counsel for the respondent. Iwas called from the Chamber for 
a moment and have heard nothing in respect to it, 

Mr. BLAIR. I will state that Mr. Carpenter, by whom this prop- 
osition was written, was very ill yesterday and is still ill, and that his 
physician, in my prone, to-day told him that it would be improper | 
for lim to leave the house, but he said that he hoped to be ready by | 


| answer. 
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to-morrow. I would rather have it laid over to the next day, but ty. 
said he could come, he thought, by to-morrow if the Senate 
urgent about it. 

The PRESIDENT pro tempore. The Secretary will report the order 
submitted by the Senator from Maryland respecting adjournment, 

The Chief Clerk read as follows: 

Ordered, That the Senate sitting as a court of impeachment adjourn until to. 
morrow atone o'clock p. m., when argument shall be heard upon the motion of 
fered by the counsel for the respondent. 

Mr. EDMUNDS. Let us have the yeas and nays upon that. 

The yeas and nays being taken, resulted—yeas 18, nays 23; as fo}. 
lows: 


Was so 


YEAS—Messrs. Allison, Bruce, Burnside, Caperton, Christiancy, Clayton, Dep 
nis, Dorsey, Ferry, Hitchcock, Jones of Florida, McCreery, Ransom, Robertson 
Sargent, Whyte, Windom, and Wright—18. : 

NAYS—Messrs, Bayard, Bogy, Cockrell, Cooper, Eaton, Fdmunds, Goldthwaite 
Gordon, Hamilton, Johnston, Kelly, Key, Logan, Maxey, Mitchell, Morrill of Ver 
mont, Morton, Norwood, Sherman, Stevenson, Thurman, Wadleigh, and With 
ers—23. 


NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Booth, Boutwell, Cameron of 
Pennsylvania, Cameron of Wisconsin, Conkling, Conover, Cragin, Davis, Dawes 
Frelinghuysen, Hamlin, Harvey, Howe, Ingalls, Jones of Nevada, Kernan, McDon. 
ald, McMillan, Merrimon, Morrill of Maine, Ogk sby, Paddock, Patterson, Randolph, 
Saulsbury, Sharon, Spencer, Wallace, and West—3s2. 

The PRESIDENT pro tempore. The Senate denies the order. The 
question is on the amendment submitted by the Senator from Ohio 
[Mr. THURMAN] to the proposition af the Senator from Maryland, 
{Mr. Wuyte.] The Secretary will report both in their order. 

The Curer CLERK. The proposed order is in the following words: 

Ordered, That W. W. Belknap have leave to plead further or answer the articles 
of impeachment within ten days from this date. 

It is proposed to amend that by adding thereto : 

And that in default of an answer to the merits within ten days by respondent to 
the articles of impeachment, the trial shall proceed as upon a plea of not guilty, 

The PRESIDENT pro tempore. The question is on the amendment. 
The roll-ceall will proceed. 

Mr. WRIGHT. I wish to suggest to the Senator from Ohio that 
the order as drafted by the managers is evidently upon the theory 
that the plea of “not guilty” should be entered if there was no 
The first part of the order refers to an answer or further 
plea. I suggest whether the amendent as offered should not include 
what is included in the first part of the order. 

Mr. THURMAN. A plea may be a plea to the merits or it may be 
a dilatory plea. 

Mr. WRIGHT. The language in one case—— 

The PRESIDENT pro tempore. The Chair will remind Senators that 


| debate is notin order. 


Mr. WRIGHT. I am not debating the question, but merely sug- 
gesting whether there should not be an amendment to the amen- 
ment, 

The PRESIDENT pro tempore. 
debate. 

Mr. WRIGHT. 


It is diffienlt for the Chair to define 


Will the Secretary be kind enough to read the order 


| again? 


The PRESIDENT pro tempore. 
again. 

The Cuter CLERK. The order reads as follows: 

Ordered, That W. W. Belknap have leave to plead further or answer the articles 
of impeachment within ten days from this date. 

To that it is proposed to add the following words : 

And that in default of an answer to the merits within ten days by respondent to 
the articles of impeachment, the trial shall proceed as upon a plea of not guilty. 

The PRESIDENT pro tempore. The question is on the amendment 
just reported. 

Mr. BLACK. 


The Secretary will report the order 


Is it now in order for me to make a remark to the 


| Senate ? 


The PRESIDENT pro tempore. It is. 

Mr. BLACK. I wish to say that, while we do not see any special 
necessity for the amendment, we have no objection to it, because that 
is the right thing to be done in case we make the default for which 


| that is provided as a penalty; but the resolution being so amended 


we can have no objection to it. That is, we think that we are per- 


| fectly content that that time should be fixed for putting in the answer. 


Mr. BLAIR. Mr. President, the amendment offered, as I heard it 


| read the last time, seems to be inconsistent with the original order. 


The amendment offered by the managers, in its phraseology, implies 
an answer and necessitates au answer to the merits; whereas the 
original order offered by the Senator from Maryland admits of a plea, 
or answer, or further pleading. It seems to me that under the one 
we might demur to the articles or we might file a plea, The Senator 
from Ohio adopts or moves the motion of the managers as an amend- 


| ment to the order of the Senator from Maryland; and the one admits 


of a further pleading, that is, it would admit of a demurrer, and the 
other requires an answer to the merits within ten days. 

The PRESIDENT pro tempore. The question is on the amendment 
proposed by the Senator from Ohio, [Mr. TuurMaN.] The roll-cal! 
will proceed. 

The Chief Clerk called the roll on the amendment, and the roll- 
call having been concluded, 

The PRESIDENT pro tempore. On agreeing to the amendment the 
yeas are 31 and the nays are 5; no quorum voting. 
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Mr. EDMUNDS. I move that the Sergeant-at-Arms be directed to 
request the attendance of absent Senators. 

Mr. WITHERS. There is manifestly a quorum present. 

Mr. ANTHONY. I suggest that if the President counts the Senate 
he will find that there is a quorum present. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Vermont that the Sergeant at-Arms be directed to 
request the attendance of absent Senators. 

The motion was agreed to. 

The PRESIDENT pro tempore. 
the order. 

After a pause, 

Mr. PADDOCK. 
rum of the Senate present ? 

The PRESIDENT pro tempore. The Chair is unaware except as the 
yote reveals the fact, without counting the Senate. 

Mr. PADDOCK. 1 move that the roll be called. 

Mr. EDMUNDS. We are now executing our order. 

Mr. PADDOCK. I move that all further proceeding under the 
order be dispensed with until the roll is called. 

The PRESIDENT pro tempore. 
that all further proceedings under the order be dispensed with. 

The motion was not agreed to. . 

Mr. MORTON. Is it in order to say a word? 

The PRESIDENT pro tempore. Debate is not in order. 

Further time having elapsed, 

Mr. THURMAN said: I move that the names of the Senators who 
have not voted be called, so that they may vote. Several have come 
into the Senate since the roll was called. 

The PRESIDENT pro tempore. That is not in order. The Chair is 
informed that there is a quorum present, the count showing fifty-three 
Senators. The Sergeant-at-Arms is executing the order of the Senate. 
What is the further pleasure of the Senate ? 

Mr. SHERMAN and others. Call the absentees. 

Mr. SARGENT. I believe it is in order to move to dispense with 
further proceedings under the call. 

The PRESIDENT pro tempore. It is. 

Mr. SARGENT. I submit that motion. 

The PRESIDENT pro tempore. *The Senator from California moves 
that all further proceedings under the order directing the Sergeant- 
at-Arms to request the attendance of Senators be dispensed with. 

The motion was agreed to. 

Mr. THURMAN. Is my motion in order now ? 

The PRESIDENT pro tempore. It is. 

Mr. THURMAN. I move that the Senators who have not voted on 
the amendment be called so that they may answer. 

Mr. SAULSBURY. I was not in when the motion was jut; I would 
therefore thank the Chair to state the question. 

The PRESIDENT pro tempore. The question is on the amendment 
submitted by the Senator from Ohio to the proposition submitted by 
the Senator from Maryland. Does the Senator desire the amendment 
to be read ? 

Mr. SAULSBURY. I desire to have both read. 

The PRESIDENT pro tempore. Both will be read. 

The Cater CLERK. The following is the order: 


Ordered, That W. W. Belknap have leave to plead further or answer the articles 
of impeachment within ten days from this date. 


The amendment is to add: 


And that in default of an answer to the merits within ten days by respondent to 
the articles of impeachment, the trial shall proceed as upon a plea of not guilty. 


The PRESIDENT pro tempore. 
will now be called. 


The Secretary proceeded to call the namesof the Senators who had 
not voted on the previous call; and the roll-call having been con- 
cluded, the result was announced—yeas 35, nays 7; as follows: 

YEAS—Messrs. Anthony, Bayard, Bogy, Booth, Burnside, Cameron of Pennsyl- 
vania, Caperton, Cockrell, Jennis, Edmunds, Gordon, Hamilton, Hitchcock, Johns- 
ton, Jones of Florida, Kelly, Key, McCreery, Maxey, Mitchell, Morrill of Vermont, 
Morton, Norwood, Ransom, Robertson, Sargent, Saulsbury, Sherman, Stevenson, 
Thurman, Wadleigh, West, Whyte, Withers, and Wright—35. 

NAYS—Messrs. Conkling, Cooper, Cragin, Eaton, Ferry, Goldthwaite, and 


Howe—7. 

NOT VOTING—Messrs. Alcorn, Allison, Barnum, Boutwell, Bruce, Cameron of 
W iseonsin, Christiancy, Clayton, Conover, Davis, Dawes, Dorsey, Frelinghuysen, 
Hamlin, Harvey, Ingalls, Jones of Nevada, Kernan, Logan, McDonald, McMillan, 
Merrimon, Morrill of Maine, Oglesby,,Paddock, Patterson, Randolph, Sharon, Spen- 


cer, Wallace, and Windom—31. 

The PRESIDENT pro tempore. The amendment of the Senator 
from Ohio is agreed to. The question recurs on the order proposed 
by the Senator from Maryland as amended, which will be read as it 
now stands. 

The Chief Clerk read as follows : 


Ordered, That W. W. Belknap have leave to plead further or answer the articles 
of impeachment within ten days from this date ; and that in default of an answer 
to the merits within ten days by respondent to the articles of impeachment, the 
trial shall proceed as upon a plea of not guilty. 

Mr. WHYTE. I move to strike out “plead further or,” so as to 
leave it simply “ answer,” in order to correspond with the amend- 
ment which has now been attached to the order. 

The PRESIDENT pro tempore. Is there objection to this amend- 
ment? The Chair hears none, and the order will be so modified. The 


The Sergeant-at-Arms will execute 


The names of non-voting Senators 


The Senator from Nebraska moves | 


I shonld like to inquire if there is not now a quo- | 


| within ten days from this date 


| osition. 
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led, and the ro!l-call will procee d, 
ilted- 


question is on the order as so amet 
Phe question being taken by yeas 
1; as follows: 
YI 
rell, Cooper 
ston, Kelly 


som 


and nays, res yours 


JJ, nays 


\S— Messrs. Bayard, Rody 
Deunis, Edmunds, Goldthwaite, Gor 
Key, MeCre Maxey, Mitchell 
Robertson, Sargent, Saulsbury, Sherman 
West, Whyte, Withers, and Wright—33 

NA YS— Messrs Cragin, Ferry, Howe, and Morton—4 

NOT VOTING—Mesasrs. Alcorn, Allison, Anthony, Barnim, Boutwell, Bruce, 
Burnside, Cameron of Wisconsin, Christiancy, Clayton, Conkling, Conover, Davis, 
Dawes, Dorsey, Eaton, Frelinghuysen, Hamlin, Harvey, Ingalls, Jones of Florida, 
Jones of Nevada, Kernan, Logan, McDonald, McMillan, Merrimon. Morrill of 


Maine, Oglesby, Paddock, Patterson, Randolph, Sharon, Spencer, Wallace, and 
Windom—36 


Booth, Camero ia, Caperton, Cock 
lliteheock, J 1 
rmont, Nerwood, Ran 


Stevenson, Thurman, Wadleigh, 


So it was 

Ordered, That W. W. Belknap have leave to answer the articles of impeachment 
; and thatin default of an answer to the merits within 
ten days by respondent to the articles of impeachment, the trial shall proceed as 
upon a plea of not guilty. 

Mr. Manager LORD. Mr. President, may I ask consideration upon 
the last motion submitted by the managers ? 

The PRESIDENT pro tempore. The Secretary will report the prop- 

The Chief Clerk read as follows: 

Resolved, That on the 11th day of July, 1876, the Senate sitting as a court of im- 
peachment will proceed to hear the evidence on the merits in the trial of this case. 

Mr. Manager LORD. Am I in order in saying a word on that? 

The PRESIDENT pro tempore. Certainly. 

Mr. Manager LORD. Mr. President and Senators, the reason for 
fixing this time on the 11th of July next is mainly that the witnesses 
are now scattered to both sides of the continent. During this long 
delay we could not keep the witnesses, we thought, in justice to them, 
and therefore they were allowed to go to their respective homes. Very 
likely before the 11th of July, possibly before the lst of July, these 
witnesses can be gathered in; but we deem it more convenient to fix 
the 11th of July, and then it will be much more certain that the wit- 
nesses will be here on that day than though an earlier day should be 
fixed. 

Then, again, the House which we represent is anxious not to have 
this trial interfere with the pending legislation. It is important that 
all be done before the 30th of June that can be done, and in order 
that the trial need not interfere with the important legislation before 
Congress, and in order that we may be enabled to get these witnesses 
from these distant points, the managers propose this day for trial, the 
lith of July. 

Mr. EDMUNDS. Mr. President, I move to amend that order by 
making it the 6th instead of the 11th of July. 

Mr. Manager LORD. 
amendment. 

The PRESIDENT pro tempore. The managers accept the amend- 
ment. The Secretary will report the proposititon as now modilied by 
the managers. 

The Chief Clerk read as follows: 

Resolved, That on the 6th day of July, 1876, the Senate sitting as a court of im- 
peachment will proceed to hear the evidence on the merits in the trial of; this case. 

The PRESIDENT pro tempore. Senators, the managers on the part 
of the House submit this proposition for your decision. 

Mr. SARGENT. I move to amend by saying the 19th day of June. 

The PRESIDENT pro tempore. The Chair will here rule that a 
proposition submitted by the counsel or the managers is not amend- 
able by Senators. The Chair will entertain a proposition of the Sen- 
ators. The managers modified their proposition according to the 
suggestion of the Senator from Vermont, and therefore the Chair en- 
tertained that. The Senator from California can move a proposition 
covering the point he wishes to reach, and the Chair will entertain it. 

Mr. MORTON. Mr. President, on a question of this kind, so inti- 
mately affecting the business of the Senate, I think there ought to be 
opportunity for the Senate to be heard on it. Here it is proposed to 
spread this trial all over the summer. I move that the Senate retire 
for the consideration of this question. 

Mr. EDMUNDS. I suggest that the Senate be cleared. 

Mr. THURMAN. Iask unanimous consent that 
pended and we go on. 

Mr. EDMUNDS. That I object to. 

The PRESIDENT pro tempore. Objection is made to the suggestion 
of the Senator from Ohio. 

Mr. Manager MCMAHON. Before the motion of the Senator from 
Indiana is put, I desire to say that the managers can be ready to try 
this case at any time within ten days from thisdate. The suggestion 
made by the chairman was chiefly to accommodate the public busi- 
ness, as I understand it; but if the Senate sees proper, in view of its 
knowledge of the situation of the public business, to fix this trial for 
the 19th of June, having had peculiar means of knowing where the 
witnesses are, how soon they can be procured, and what we want, I 
think I can safely say, on behalf of the managers, that we shall be 
ready on that time. Of course, it is only two days, after the answer 
is to be put in, but that is for the Senate to consider when they re- 
tire. We shall be ready at any time within a reasonable period to go 
on with the trial. 

The PRESIDENT pro tempore. The Chair did not hear the propo- 
sition of the Senator from Indiana. Will he state it again ? 


Mr. President, the managers accept that 


the rules be sus- 
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I move that the Senate retire to consider this ques- The Crier CLERK. The pending proposition is to strike out “the 
lith” and insert “the 6th;” so as to read: 

That on the 6th day of July, 1876, the Senate sitting as a court of impeach. 
ment, &« 


EDMUNDS 
MORTON It 


I suegest that we close the doors and stay here. 
ested that 1 change the motion to one 
cleared and the doors closed, that the Senate 
may I submit that motion. 

Phe PRESIDENT pro tempore. The question is on the motion of 
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the Senator from Indiana that the doors be closed and the galleries 
cleared, that the Senate may deliberate. 

rhe motion was not agreed to; there being, on a division—ayes 15, 
noes 24. 

The PRESIDENT pro ten pore. 
of the mat 

The 

Resolved 
peachment 

Mr. SARGENT. Mr. President, I propose the same order, striking 
out the time fixed and inserting the 19th of June. If Senators will 
wait while I go through the manual exercise of writing it, very well. 
Otherwise I think the Clerk might write it out 

The PRESIDENT pro tempore. The rule requires all motions to be 
reduced to writing. The Chair will enforce the rule. The Secretary 
will reduce this motion to writing. 

The Chief Clerk read as follows: 


Resolved 


The question is on the proposition 
wers as modified, which will be read. 


} 1 


Chief Clerk read as follows: 


That on the 6th day of July, 1876, the Senate sitting as a court of im- 
will proceed to hear the evidence on the merits in the trial of this case. 


That on the 19th day of June, 1876, the Senate sitting as a court of im- 
peachment will proceed to hear the evidence on the merits in the trial of this case. 
Mr. ANTHONY. Do I understand that the vote refusing to clear 
the galleries is equivalent to a vote to refuse to retire for consultation? 
The PRESIDENT pro tempore. It is. The Chair put the question 
on Clearing the galleries and closing the doors that the Senate might 
deliberate, and the Senate declined to do it. 

Mr. ANTHONY. It is likely some might be willing to retire who 
would not wish to clear the galleries. I move that the Senate retire 
for consultation. 

The motion was not agreed to. 

The PRESIDENT pro tempore. The proposition of the Senator from 
California, which has been read, being the propositicn of a Senator, 
the Chair will put the question on it as first in order, 

Mr. ANTHONY. I move to substitute for the 19th of June the 11th 
of July. 

The PRESIDENT pro tempore. The Senator from Rhode Island 
moves to amend the proposition of the Senator from California by 
substituting the llth of July. 

Mr. EDMUNDs. Is the proposition of the Senator from California 
before the Senate? 

The PRESIDENT pro tempore. It is; and the Senator from Rhode 
Island moves to amend it by striking out “the 19th day of June” 
inserting “the 11th day of July.” 

Mr. CAMERON, of Pennsylvania. 
again? 

Phe PRESIDENT pro tempore. It is. 

Mr. CAMERON, of Pennsylvania. I move to substitute the 6th for 
the llth of Jnly. 

The PRESIDENT pro tempore. The Seuator from Pennsylvania 
moves to amend the amendment by inserting the 6th of July instead 
of the 11th. The question is on this amendment to the amendment. 

Mr. WRIGHT. lunderstood that the order offered by the managers 
was the pending order, and that the order offered by the Senator from 
California was not an amendment to that, and therefore the question 
would be put on the propositionsin the order they were offered. 

Phe PRESIDENT pro tempore. The Chair has ruled that a propo- 
ition made by managers or counsel is not amendable by Senators; 
hut any proposition made by a Senator is amendable by a Senator, 
nor can the proposition made by Senators be amended by the counsel 
or mat \ motion made bya Senator has priority of one offered 
1 rs or the connsel. 

WRIGHT. But I understood the Chair to say that the order 
ofiered by the managers, being first in time, the vote would first be 
taken. 

rhe PRESIDENT pro tempore. 
correct, 

Mr. WRIGHT. I certainly so understood. 

The PRESIDENT pro tempore ™. Chair holds that the proposition 
of a Senator has priority of * proposition of theparties. The proposi- 
tion offered by the Senatoy .rom California being before the Senate, 
it is proposed to be ame” «ed by the Senator from Rhode Island, to 
which the Senator from Pennsylvania offers an amendment. The 
Secretary will read the amendment to the amendment. 

Mr. EDMUNDS. I rise to inqnire whether, if no Senator asks for 
yeas and nays on these points of time, it is necessary to call the 
roll? ; 

The PRESIDENT pro tempore. The rule requires it; but, if no Sen- 
ator asks for the yeas and days, the Chair will put the question with- 
out them. 

Mr. EDMUNDS. I think the seventh rule excuses us from calling 
the roll on these questions unless the yeas and nays are regularly de- 
inanded, 

Mr. SARGENT. Let the several amendments be read that we may 
know how the question stands. 


Is that liable to be amended 


ire4rs, 


If the Chair stated that, he was in- 


| 
and 


| July? 





The amendment to the amendment was agreed to. 

The PRESIDENT pro tempore. The question now recurs on the 
proposition of the Senator from California thus amended, which wi]! 
be read. 

Mr. SARGENT. I rise to a point of order. 

The PRESIDENT pro tempore. The Senator will state his point of 
order. 

Mr. SARGENT. The proposition of the Senator from Rhode Island 
has been amended by the amendment of the Senator from Pennsy]- 
vania; and, being so amended, the question is whether that shall be 
substituted for the proposition which I made. 

The PRESIDENT pro tempore. The proposition of the Senator from 
Rhode Island was simply as to time, and the Chair took the amend- 
ment adopted by the Senate as taking the place of the amendment of 
the Senator from Rhode Island. The Senator from Rhode Island 
moved one day; the Senator from Pennsylvania moved a different 
day, and that was agreed to by the Senate. 

Mr. SARGENT. Exactly; and now the question is between that 
date, being the 6th of July, and the 19th of June, as I moved. 

Mr. EDMUNDS. That is it. 

The PRESIDENT pro tempore. So the Chair stated, and he directed 
the question to be reported as it is now proposed to be amended. 

The Cuter CLERK. The original proposition was in these words: 

That on the 19th day of June, 1876, the Senate sitting as a court of impeachment 
will proceed to hear the evidence on the merits in the trial of this case. 

Mr. WHYTE. There must have been some misunderstanding, cer- 
tainly, on the part of some Senators; certainly there has been upon 
mine. Do I understand that the Senate has already adopted the 6th 
of July? 

The PRESIDENT pro tempore. The Chair will state the question. 
The Senator from California moved in his proposition the 19th of 
June. The Senator from Rhode Island moved to strike out that date 
and insert the llth of July. The Senator from Pennsylvania moved 
to amend the amendment, and instead of the 11th to insert the 6th of 
July. That has taken the place of the amendment of the Senator 
from Rhode Island, and the question now stands upon the proposition 
of the Senator from California as thus amended. 

Mr. EDMUNDS. Not as amended, but as proposed to be amended. 

Mr. THURMAN. I submit that the question is, Shall the 19th of 
June be stricken out and the 6th of July inserted ? 

Mr. WHYTE. That is the way we understood the question. 

The PRESIDENT pro tempore. The amendment of the Senator from 
Rhode Island, as amended, stands in place of the proposition sub- 
mitted by the Senator from California. So the Chair understands. 
All the difference is that the proposition of the Senator from Penn- 
sylvania has taken the place of that of the Senator from Rhode 
Island. The question now is, Shall that be substituted forthe original 
proposition of the Senator from California? 

Mr. MITCHELL. Before the vote is taken, I should like to put an 
inquiry to the counsel for the respondent. 

Will the 19th of June give the respondent’s counsel such time as 
they deem necessary to prepare for trial on the merits ? 

The PRESIDENT pro tempore. The Senate will hear the counsel. 

Mr. BLAIR. We have had no opportunity to confer on the subject, 
but, so far as advised, that would not give us the necessary time. We 
have some witnesses who will not be attainable at that time. 

The PRESIDENT pro tempore. The question now before the Senate 
is, Will the Senate strike out the 19th of June and insert the 6th of 
The Chair puts it in a different form so as to make it under- 
stood. 

The amendment, as amended, was rejected. 

The PRESIDENT pro tempore. The question recurs on the proposi- 
tion of the Senator from California. 

Mr. BLAIR. Would it be in order for the counsel for the respond- 
ent to make a motion in regard to the time ? 

The PRESIDENT pro tempore. It would be in order for them to 
make a proposition, but it would not be in order to amend the pro- 
posed order. 

Mr. EDMUNDS. It would be in order to be heard. 

The PRESIDENT pro tempore. The Chair will entertain the propo- 
sition of the counsel. 

Mr. BLAIR. I would beg, after conferring, to state to the Senate 
that we can only judge of the character of the witnesses needed for 
our defense by the character of those who are summoned here for the 
prosecution. There are some witnesses summoned for the prosecu- 
tion whose testimony has been taken that we do not think bears «h- 
rectly upon the allegations contained in the articles. If those wit- 
nesses are to be examined—and I presume they will be, as they have 
been examined formerly—we shall need a class of witnesses and testi- 
mony which will not be at all attainable within the time mentioned 
by the order proposed to be adopted now. 

We think that justice to the defendant will be secured and the 
public business quite as well advanced by laying this trial over until 














the next session of the Senate, or until some special adjournment of 
the Senate for November; and if it be in order for me to submit a 
proposition of that kind on the part of the defense I will do so. Of 
course the Senate will vote upon the subject. If it votes down the 
proposition of the Senator from California it will be permissible, I 
presume, , 
until November or the 6th day of December next. 

I take the liberty of saying te the Senate that, while of course they 
know their own business better than I do, it seems to me that there can 
be no public object in requiring this trial to go on at this time. It 


of all parties would be promoted by the adjournment of the trial 
over, say, to the 6th of December. 

Mr. BLACK. Or to the lst of November. 

Mr. BLAIR. 
mer heats shall have passed away, when it would be convenient for 
all parties to be here. 
was to adjourn this question over until after the presidential elec- 
tion. I do not think that anything has occurred since that motion 
was made to derogate from the soundness of the views I expressed 
in making the motion, and I now give notice to the Senate that, if 


they shall vote down this proposition of the Senator from California, | 


I shall hope to make that motion. 

The PRESIDENT pro tempore. 
nal proposition submitted by the Senator from California. 

Mr. BLAIR. Before the vote is taken, I desire to suggest that my 
client says that General Terry, who is commanding an expedition, 
cannot be brought here in time for the occasion now mentioned. It 
is necessary for him to be here, provided certain witnesses now on 
the list of those to be examined by the counsel for the House of Rep- 
resentatives are examined. 
indispensable witness for him, and he cannot be here before fall. He 


is ready to make affidavit of that fact, if the Senate should require it. | 


The PRESIDENT pro tempore. The question is upon the original 
proposition submitted by the Senator from California, which the Sec- 
retary will now report. 

The Chief Clerk read as follows: 


Ordered, That on the 19th of June, 1876, the Senate sitting asa court of impeach- 
ment will proceed to hear the evidence gn the merits of the trial in this case. 


Mr. MORRILL, of Maine. 
stand ? 

The PRESIDENT pro tempore. 

Mr. MORRILL, of Maine. 


That is not open to debate, I under- 


It is not open to debate. 
I ask unanimous consent to make asin- 


gle observation, not by way of debate at all, but by way of suggestion. | 


The PRESIDENT pro tempore. 
the Senator from Maine ? 
proceed. 


Mr. MORRILL, of Maine. 


Is there objection to the request of 
The Chair hears no objection, and he will 


The question of fixing the time, in my 
mind, is very important to the Senate and the country. 


Mr. EDMUNDS. I think if the Senator will move that the doors 
be closed it may succeed; and then we can consider the question. 

Mr, MORRILL, of Maine. I desire to say simply in the interests of 
the exigencies of the public business that we ought to confer on this 
question before the vote is taken by the Senate. 

Mr. SHERMAN. I feel it my duty to object to debate unless we 
can all participate in the debate. I have no objection to going into 
private consultation to consider this point. 

Mr. MORRILL, of Maine. I suggest to my honorable friend that 
I stated that I did not rise for debate. 

The PRESIDENT pro tempore. The Senator from Maine is pro- 
ceeding by common consent, and is therefore entitled to the floor. 

Mr. SHERMAN. I desire to hear the Senator and other Senators 
upon the question before the Senate. 

Mr. MORRILL, of Maine. My object in making a single remark 
will justify me in making a motion, which I now propose to do, that 
the Senate have a private conference either by retiring from the Sen- 
ate or by closing the doors. 

Mr. EDMUNDS. I suggest to the Senator that he move to close 
the doors. 

Mr. MORRILL, of Maine. 
deliberation. 


I move that the doors be closed for 


The motion was agreed to; and the Senate proceeded to deliberate. | 


The floor and galleries having been cleared 2nd the doors closed, 
The question recarred on the resolution of Mr. SARGENT. 
Mr. SARGENT having modified his resolution to read as follows: 


Resolved, That further proceedings in this case, after the filing of his answer by 
the defendant, be postponed until the 6th day of December next, 


Mr. EDMUNDS moved to amend the resolution by striking out | ment trials or in ordinary courts of criminal jurisdiction ? 


a? lay of December next” and in lien thereof inserting “6th day 
of July.” 

Mr. COCKRELL moved to amend the amendment by striking out 
the words proposed to be inserted and in lieu thereof inserting “ 19th 
day of June instant.” 

The question being taken by yeas and nays on the amendment to 
the amendment, resulted—yeas 19, nays 27; as follows: 


Hamilton, Johnston, Maxey, Morrill of Vermont, Norwood, Sargent, Saulsbury, 
Sherman, Stevenson, Thurman, Whyte, and Withers—19. 

NAYS—Messrs. Anthony, Booth, Burnside, Clayton, Conkling, Cooper, Cragin, 
Dorsey, Eaton, Edmunds, Ferry, Goldthwaite, Hamlii, Howe, Kelly, Key, Logan, 
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to then offer a motion in writing to adjourn over this trial | 


. , y | resulted 
seems to me that the convenience of the Senate and the convenience | 


| Cooper, Cragin, Dennis, Eaton, Edmunds, F 


| Morrill of Vermont, Norwood, Ransom, Robertson, Saulsbury 
Or to the lst of November, some time after the sum- | 


Our original proposition, as the Senate knows, | 


The question is now upon the origi- | 





copies of, but they repelled us and refused to give them to us. 
| do not know what part of it they may rely on at all. 


| whether the managers object to this order or not. 


| not conceive for what reason. 
YEAS—Messrs. Allison, Bayard, Bogy, Caperton, Cockrell, Dennis, Gordon, | 


| a conviction against us on grounds that we have no notice of. 
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McCreery, Mitchell, Morrill of Maine, Morton, Paddock, Ransom, Robertson, Wad 
leigh, Windom, and Wright—27 : 

NOT VOTING—Messrs. Alcorn, Barnum 
sylvania, Cameron of Wisconsin, Christianc 
sen, Harvey 
Donald, 
Wallace 


Boutwell, Br 


vy, Conover 


Cameron of Penn 
Davis, Dawes, Frelinghuy 
Hitchcock, Ingalls, Jones of Florida, Jones of Nevada, Kernan, Me- 


MeMillan, Merrimon, Oglesby, Patterson, Randolph, Sharon, Spencer, 
and West—27 


So the amendment to the amendment was rejected. 

The question recurring on the amendment of Mr. EpmMunps, he 
called for the yeas and nays, and they were ordered; and being taken, 
veas ob, nays 93 as 


YEAS—Messrs. Anthony, 


follows: 


Bayard, Bogy, Booth, Caperton, Cockrell, Conkling, 
l : erry, Goldthwaite, Gordon, Hamilton, 
Hamlin, Howe, Johnston, Kelly, Key, McCreery, Maxey, Mitchell, Morrillof Maine, 


; i " Stevenson, Thur 
man, Wadleigh, Whyte, Withers, and Wright—36 


NAYS—Messrs. Allison, Burnside, Clayton, Jones of Nevada, Morton, Paddock, 
Sargent, Sherman, and W indom—9. 

NOT VOTING—Messrs. Alcorn, Barnum, Boutwell, Bruce, Cameron of Pennsyl- 
vania, Cameron of Wisconsin, Christiancy, Conover, Davis, Dawes, Dorsey. Fre- 
linghnysen, Harvey, Hitchcock, Ingalls, Jones of Florida, Kernan, Logan, MeDon- 
ald, McMillan, Merrimon, Oglesby, Patterson, Randolph, Sharon, Spencer, Wallace, 
and West—2s. 


So the amendment was agreed to. 

The resolution of Mr. SARGENT having been further amended, on 
the motion of Mr. EpMUNDs, it was agreed to; as follows: 

Ordered, That on the 6th of July, 1876, at one o’clock p. m., the Senate sitting as 
a court of impeachment will proceed to hear the evidence on the merits of the trial 
in this case. 

On motion of Mr. EDMUNDS, the doors were re-opened. after one 
hour and thirty-five minutes spent in deliberation. 

The managers and the respondent and his counsel having taken 


' 1, | their seats, 
In that case General Terry would be an | 


The PRESIDENT pro tempore. The Senate continues the trial in 
open session. It has made an order which will be read. 

The Chief Clerk read as follows: 

Ordered, That on the 6th of July, 1876, at one o'clock p. m., the Senate sitting as 
a court of impeachment will proceed to hear the evidence onthe merits of the trial 
in this case. 


Mr. BLAIR. Mr. President, we have a motion to submit, which I 


| will read to the Senate, as it is in my writing: 


In the Senate of the United States sitting as a court of impeachment 
THE UNITED STATES ? 


vs. > 
WILLIAM W. BELKnap. § 


William W. Belknap, by his counsel, moves the court that an order be made upon 
the managers on the part of the Houseof Representatives to furnish within twenty 
four hours to the accused or his counsel a list of the witnesses whom they intend 
to call, together with the particulars of the facts which they expect to prove by 
them. 

Mr. HAMLIN. Let the Secretary read the motion. 

The PRESIDENT pro tempore. The Secretary will read the motion. 

The motion was read by the Chief Clerk. 

Mr. Manager LORD. We simply say now that we object to the 
order entirely as without precedent and without reason. 

The PRESIDENT pro tempore. Senators, you have heard the prop- 
osition submitted for your decision on the part of the counsel for the 
defense. 

Mr. Manager MCMAHON. Before the question is put, I desire to 
call the attention of the Senate to the fact that a large portion of the 
testimony, and especially the material testimony in this case, is al- 
ready in possession of the respondent by reason of the investigation 
of the House which was published. He is fully posted in regard to 
every point that he may have to meet. 

Mr. BLAIR. Mr. President and Senators, of course in respect to 


| that part of the testimony which has been printed, it is very easy to 
furnish it to us; but I beg leave to say that there is a large portion 


of the testimony taken before the Judiciary Committee of which we 
are not at all informed, which we have applied to the managers for 
We 
We have rumors 
of its character from the press ; but we do not know what part of it 
they mean to rely upon, or what facts they mean to rely upon ; and 
as we are ordered to prepare, we want to make that preparation to 
meet such caseas they may make. We think it is a perfectly fair prop- 
osition, and it is made in perfect good faith. 

Mr. THURMAN. I submit an inquiry to be propounded to counsel. 

The PRESIDENT pro tempore. The question of the Senator from 


| Ohio will be read. 


The Chief Clerk read as follows: 
Is there any precedent for the order asked for, either in impeach- 


Mr. BLACK. No; but certainly there ought to be one made. 

Mr. Manager MCMAHON. It is rather late in the day. 

Mr. BLACK. We do not go upon precedent here; that is, this ap- 
plication is not founded upon anything that has ever happened be- 
fore. There never was a case like this before. I have never heard 
If they do, I can- 
Certainly they do not intend to keep 
us in ignorance of the kind of case they are going to produce against 
us and take us by surprise and then proceed and run over us and get 
They 
do not think it is unfair, 1 suppose, to tell us beforehand what sort 
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of facts they intend to produce. We want it soon in order that there 
may be no delay about this. We are for speeding this cause. None 


of your dilatory motions, if you please ; do not hang back now since | 
you have got the time fixed for trial and put us in such a condition as | 


that we shall have to ask for a continuance again, and be again ac- 
cused of desiring to delay. But will the gentleman tell us now upon 
what ground they desire not to let us into this wonderful secret that 
they have got? 

Mr. Manager MCMAHON, The specifications are very distinct and 
clear, are they not? 

Mr. BLACK. The specifications of the general charge are clear 
enough. 

Mr. Manager MCMAHON. The particular day is given in each one 
on which your client is charged with receiving the money. 


facts, the evidence upon which you are going to sustain that, and the 
names of the witnesses by whom you intend to prove it. 

Mr. Manager LORD. Mr. President and Senators, as has already 
been suggested by my colleague, the articles of impeachment set forth 
with great exactness and with great minuteness the precise facts of the 


case; and what is the proposition which the counsel makes? It isno | 


more and no less than this, that he has the right toinvade the room of the 
managers, that he has the right to ascertain their course of trial, that 
he has the right to know every possible witness to prove a certain 
fact. 

Sufficient it is to say that the wisdom of all the ages is against it. 


The learned counsel had better devote himself to answering the ques- | 


tion of the Senator, and tind whether in all the past ages a single 
precedent of this kind has been had in any criminal proceeding. It 
is not enough for him to rise here and say he did not hear the man- 
agers object, He may possibly have been out of the room. It is not 
enough for him to stand here and say, “We need to make a prece- 
dent in this case.” It is enough for us to answer that he asks for an 
extraordinary precedent, extraordinary proceeding, against the wis- 
dom of all the past, and in regard to which he cannot find the 
first authority m rummaging through all the books of the common 
law and all the books relating to criminal jurisprudence. I am sur- 
prised that any such proposition should be seriously made here, that 


we should be compelled, in advance, to disclose to him the names of | 


witnesses and what each witness is expected to testify to, when we 
have laid before him in the broadest manner every charge that we 
make, and one article of these articles of impeachment contains seven- 
teen specifications. Many of us thought so much labor was unneces- 
sary; and yet in order that there need be no complaint whatever, in 
order that we might treat the other side with the utmost judicial fair- 
ness, we have spread upon the record the amount and the time and 
the place and the purpose. Now for him to ask of us that we should 
hand him in the names of those witnesses beyond the Rocky Mount- 
ains and this side of the Rocky Mountains—I will not say that, he 
asks this for any sinister purpose; of course we are bound to assume 
that he asks it for an honorable purpose—but sufficient to say that 
you would convict very few man on the face of the earth, that very 
few tribunals would ever render the verdict of guilty if such an 
order as this should be made in a criminal proceeding. 

Mr. BLACK. I willtell the honorable manager the reason it is very 
important for us to have it. They have their witnesses here, or at 
least within easy reach. Ours are scattered all over the continent; 


some of them in California, others in the Indian Territory. It be- | 


comes absolutely necessary for us, as soon as we can, to get out our 


subpeenas for witnesses and use all diligence in bringing them here. | 


If the trial is to go on upon the 6th of July or at any other time, even 


not know what particular witness we need or how many of them un- 
less we are informed of theirs and understand what facts they mean 
to prove or try to prove. 

1 maintain, as to every public accuser, a manager of the House of 
Kepresentatives, an attorney-general, or district attorney, if he has a 
criminal case which he intends to prosecute against a citizen, that he 
is bound by his duty and as a lover of justice to disclose the whole 
case to the defendant as fully as possible and at the earliest moment. 

The gentlemen say, when we ask them for this list, that it is a 
secret which they have the right to keep and they will keep it until 
the moment of the trial and thea spring it upon us, so that we shall 
be unable to meet it by contradiction or explanation. They wish to 
take us by surprise as much as possible, and convict the defendant, 
if they can, without giving him a chance to show his innocence. 
They say there is no precedent for such a call as we make upon them 
now. Nothing like this is found in the common-law cases. I do not 
know how far back they want us to go for a precedent old enough 
to suit them. In modern times it has never been refused. I admit 
that by the common law, whose authority they invoke, a man on trial 
in any criminal court had no chance at all for life or liberty. He 
was not allowed counsel. He was not allowed to call witnesses. 
He was not confronted with the witnesses against him. None of 
those privileges which are secured in our Constitution were given to 
a party charged with a criminal offense by the ancient common law. 
That common law was a bloody old beast. 


Mr. Manager LORD. Will the gentleman allow me to ask bim a | 
question? And that is, what was his practice in this regard as At- | 
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neys throughout this country to furnish the evidence of the Witnesses 
for the prosecution to the other side or not? 

Mr. BLACK. I never gave instructions one way or the other ; byt 
I never had a secret in my life which I kept from a defendant in q 
criminal case. No man should ask me in vain for any fact that he 


| ought to know so that he might be prepared to meet it. I would 


hold back nothing. 1 stand utterly amazed that there should be any 
objection to the demand that we are making now. : 

But they could not convict men, they say, unless they could come 
upon them secretly and suddenly, and catch them unawares; and so 
they lie in wait, concealed in ambush, to take them by surprise. That 
is what the learned gentleman means that this man cannot be con- 
victed, if he gets a fair trial, if he is notified beforehand what the 


| evidence is, so that he can answer it. 
Mr. BLACK. Very well. Now we want you to state the particular | 


I am sure, just as perfectly sure as I can be of any fact, that not 


| one of the gentlemen who compose this committee of managers has 


the least intention to do anything wrong or unfair, and when they 
come to sleep upon it, whether this order is made now or made at an- 
other time or not made at all, when they consult their pillows about it, 
every one of them will say that it is a demand which ought to have 
been listened to with pleasure and granted without hesitation. 

The PRESIDENT pro tempore. The Secretary will report the pro- 
posed order submitted by counsel for the respondent. 

The Chief Clerk read as follows: 

William W. Belknap. by his counsel, moves the court that an order be made npon 
the managers on the part of the House of Representatives to furnish within twenty. 
four hours to the accused or his counsel a list of the witnesses whom they intend 
to call, together with the particulars of the facts which they expect to prove by 
them. ) 


The PRESIDENT pro tempore. The question is on concurring in 


| this proposed order. 


The order was rejected. 

Mr. SHERMAN. If there is no further motion on the part of the 
counsel or managers, I move that the court adjourn until the 6th of 
July at one o’clock. 

Mr. Manager LORD. I would inquire whether sufficient provision 
has been made in regard to the answer? I call the attention of the 
Senator to that. The answer isto be putinin ten days. 1] ask whether 
sufficient provision has been made in regard to the answer and repli- 
cation? I think some provision should be made in that regard. 

Mr. SHERMAN. I will modify the motion at the suggestion of 
Senators around me, who think we ought to meet on the tenth day 
after this, that the Senate meet on the 16th of June at one o'clock. 

Mr. EDMUNDS. You had better make it twelve o’clock. We can 
finish it in five minutes and then have an uninterrupted day for legis- 
lative business. 

Mr. SHERMAN. I accept the suggestion and say twelve o'clock. 

The PRESIDENT pro tempore. It is moved that the Senate sitting 
in trial adjourn until Friday, the'16th of June, at twelve o’clock noon. 

Mr. SARGENT. I ask that that be withdrawn that I may offer the 
following: 

Resolved, That the managers furnish to the defendant or his counsel within 
twenty-four hours a list of witnesses that they intend to call in this case. 


Mr. SHERMAN. I withdraw my motion for the present. 

The PRESIDENT pro tempore. The question is on the resolution of 
the Senator from California, [Mr. SARGENT. } 

Mr. EDMUNDS. I move to amend that order by striking out 
“twenty-four hours” and inserting “ four days.” 

Mr. SARGENT. I have no objection to the modification. 

The PRESIDENT pro tempore. The Senator from California ac- 


| cepts the modification. 
a month later than that, we will be hard pressed for time. We can- | 


Mr. Manager MCMAHON. Ishould like to understand one matter. 
We may call a good many witnesses whom we have not now in our 
minds. We do not want any order that would preclude us from call- 
ing any witnesses that we might at any future time deem important 
in the case. I may state here, so far as that is concerned, that the 
gentlemen have pretty full knowledge of all we expect to call, or 
nearly all, for they have been under subpoena for these four weeks. 

Mr. SARGENT. I should like consent to say about three words. 

The PRESIDENT pro tempore. Is there objection? The Chair 
hears none. 

Mr. SARGENT. The practice in every State of the Union is to 
indorse on the back of the indictment, as required by statutes, the 
names of the witnesses called before the grand jury. It has never 
been construed that any subsequent witnesses whom it is found neces- 
sary to call should be ruled out; any further witnesses that were 
necessary in the trial of the case have always been admitted, notwith- 
standing that statute. That I believe isthe universal rule. I do not 
propose if the managers find it necessary to introduce additional 
witnesses that they shall be ruled out by the adoption of this order, 
but that they shall furnish a list of the witnesses that they now in- 
tend to call. 

Mr. EDMUNDS. If I may ask unanimons consent of the Senate, 
which I do not believe in at all myself, to say one word, I will do it. 

The PRESIDENT pro tempore. Is there objection f The Chair hears 
none. 

Mr. EDMUNDS. I should propose to modify the order of the Sen- 
ator from California so as to say “as far as at present known to the 
managers.” He is quite right, according to my opinion, in his state- 


torney-General ; whether he gave instractions to the district attor- | ment of the law, that if we made a peremptory order, which on its 
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face seemed to exclude everything else, yet, if a witness was produced | 
in good faith who was not known before, he would be received, we 
at the same time taking care that no injustice by way of surprise 
should be done to the other party. But to make it entirely safe, so 
there shall be no misunderstanding, I move also besides the four 

days, Which my friend aecepts, to say “a list of the witnesses so far 
as at present known to the managers,” so that they shall in good faith 
‘ive to the other side all the names of all the witnesses whom they 
have at present any intention to call. 

Mr. SARGENT. I accept the modification. 

Mr. THURMAN. Mr. President 

The PRESIDENT pro tempore. 
not in order. 

Mr. THURMAN. 
been. 

The PRESIDENT pro tempore. Is there objection ? The Chair hears 
none. 


Mr. THURMAN. 


The Senator from Ohio. Debate is 


I must say that it is news to me that there is any 


law anywhere which requires the prosecution to give a list of its wit- | 
vesses to the defendant; but Iam bound to admit that there must | 


be, because counsel say so. There is certainly none in my State; I 
never heard of such a thing before. 
ciprocal. The State has some rights as well as the defendant; and 
therefore I move to add: 

And that within four days thereafter the respondent shall furnish the managers 
with a list of the witnesses he proposes to examine, so far as they shall be known. 

Mr. BLACK. We have no objection. 

Mr. BAYARD. Mr. President 

The PRESIDENT pro tempore. 
Senator from Delaware? The Chair hears none. 

Mr. BAYARD. I cannot but remark that in the very nature of 
things the list on either side must be incomplete, and being incom- 
plete it will be absolutely without value to either party. Therefore 
the request on either side, in my opinion, would be not only lacking 
entirely in precedent, but lacking in judgment and sound logic. 

Mr. WHYTE. I ask unanimous consent merely to say one word to 
correct a misapprehension of the Senator from Ohio. 

The PRESIDENT pro tempore. The Chair hears no objection. 

Mr. WHYTE. There is an act gf Congress on the subject. In all 
cases of trial of treason and other capital offenses the party accused 
shall have a list of the witnesses and the places of their abode. 

Mr. SHERMAN. I want that to be read. 

Mr. WHYTE, It is as follows: 

Sec. 1033. When any 


Is there objection to hearing the 


indictment, stating the place of abode of each juror and witness, shall be delivered 
to him at least three entire days before he is tried for the samo. 

Mr. GORDON. That is for treason. 

Mr. WHYTE, Treason and any other capital offense. 

When any person is indicted of any other capital offense, such copy of the in- 
dictment and list of the jurors and witnesses shall be delivered to him at least two 
entire days before the trial. 

Mr. Manager LORD. Mr. President, I will say that we make no 
objection to the order after four days to furnish the list of witnesses. 
It was the other part of the order asked for to which we made par- 
ticular objection. 

The PRESIDENT pro tempore. The Senator from Ohio [Mr. Tuur- 
MAN] has moved an amendment, which will be read. 

The Chief Clerk read as follows: 

Insert at the end of the order: 


(nd that within four days thereafter the respondent furnish to the managers a 
list of witnesses, as far as known, that he intends to summon. 


I ask leave to be heard as other Senators have | 


But, if it is so, it ought to be re- | 


erson is indicted of treason, a copy of the indictment and | 
alist of the jury and of the witnesses to be produced on the trial for proving the | 


| victed, although by them. 


AM W. 


BELKNAP. 
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The Chief Clerk read the journal of the proceedings of the Senate 
sitting on Tuesday, June 6, for the of the impeachment of Will- 
iam W. Belknap. 

The PRESIDENT pro tempore. The 
with the trial. The Secretary will read 
ate respecting the trial. 

The Secretary read the following order, adopted June 6: 

Ordered, That W. W. Belknap have leave to answer the articles of impeachment 
within ten days from this date; and that in default of an answer to the merits within 


ten days by respondent to the articles of impeachment, the trial shall proceed as 
upon a plea of not guilty. 


Mr. BLACK. Mr. President—— 

The PRESIDENT pre tempore. 
to the answer of the accused. 

Mr. BLACK. The paper which I am about to read will require per- 
haps a little, but a very brief, explanation. The order made by the 
| Senate at the last meeting was that we should plead to the merits, 
which means of course to the merits of our case in law or in fact; 
that is, we should answer to the charges or else raise an issue of law. 
For certain reasons, which you will find stated in the paper which I 
now lay before you, we decline to putin any plea; not because we 
do not expect to go to trial upon the legal merits as well as the facts 
of the case, but because any such answer as that which the Senate 
expect we should putin under that order would probably be construed 
| a8 an admission that we are not already acquitted substantially. 

But this declination to put in a plea will be followed, as a matter 
of course, by the course which the Senate expressed its determination 
to take on a former occasion, namely, that you will order the trial to 
proceed under a plea of not guilty, which the court itself will put in 
forus. Weexpect you to putin the plea of not guilty for us, and 
we hope very sincerely that you will be able to make it out, and we 
shall be here aiding and assisting you to the utmost of our power. 

But we are in an extremely singular predicament. The sense of 
the Senate upon the question which was submitted to them could be 
expressed only against us by a vote of two-thirds. One-third and 
more than one-third of the Senate have decided in our favor. The 
others, less than two-thirds, are powerless, of course, to find against 
us any fact which is an essential element in any legal conviction 
which you may be able at any time hereafter to pronounce. The fact 
alleged against us, that General Belknap was a public officer within 
the meaning of the Constitution, has beén found in our favor, but 
then a majority of the Senate say that jadgment shall be pronounced 
| upon that vote as if it had been a vote of two-thirds. The majority 
can do as they please; they can put whatever they please upon the 
record. While they are legally incapable of convicting him without 
the concurrence of two-thirds, the majority can say that we are con- 
We can do nothing but appeal to your 
reason and sense of justice and love of the Constitution, which we 
think will prevail at some time or other. That the question will be 
raised continually at every step in the progress of this affair, until 
we are finally acquitted and allowed to go hence without day, is very 
certain. 

I now propose to read this paper, which contains our reasons for 
declining to plead to the merits, whatever that may mean, to put in 
any plea at all other than this, which is an allegation that we have been 
already acquitted; that there can legally be no further proceeding 
against us; and that we are entitled to a judgment which will allow 
us to go hence sine die. I proceed to read the paper: 

In the Senate of the United States sitting as a court of impeachment. 
THE UNITED STATES OF AMERICA ) 


WaLniam W. BELKNApP. 5 


tri 


ut 


the 


is now ready to proceed 


order made by the Sen- 


Senators will please give attention 





DR 





The PRESIDENT pro tempore. 

The amendment was agreed to. 

The PRESIDENT pro tempore. The question is on t 
as amended, which the Secretary will report. 

The Chief Clerk read as follows: 


Ordered, That the managers furnish to the defendant, or his counsel, within four 


The question is on this amendment. 


he resolution 


days, a list of witnesses, as far as at present knoxn to them, that they intend to | 


callin this case; and that, within four days thereafter, the respondent furnish to 
the managers a list of witnesses, as far as known, that he intends to sammon. 

The resolution, as amended, was agreed to. 

Mr. SHERMAN. I renew my motion that the Senate sitting for 
the trial of the impeachment adjourn until the 16th instant at twelve 
o'clock, 

The motion was agreed to; and (at four o’clock and forty-five min- 
utes p. m.) the Senate sitting for the trial of the impeachment ad- 
journed until the 16th instant. 


FRIDAY, June 16, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended, and 
the Senate proceeded to the trial of the impeachment of William W. 
Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

rhe managers on the part of the House of Representatives (with 
the exception of Mr. KNorr and Mr. Hoar, who were not present) ap- 
peared and were conducted to the seats provided for them. 

he respondent appeared with his counsel, Messrs. Blair and Black. 


| risdiction of this cause ; 


And now, to wit, this 16th day of June, 1876, the said William W. Belknap comes 
into court, and being called upon to plead further to the said articles of impeach 
ment doth most humbly and with profoundest respect represent and show to this 
honorable court that on the 17th day of April last past he did plead to the said 


| articles of impeachment, and in bis said plea did allege that at the time when the 


House of Representatives of the United States ordered the said impeachment, and 
at the time when the said articles of impeachment were exhibited at the bar of the 
Senate against him, the said Belknap, he, the said Belknap, was and ever thereafter 
had been not a public officer of the United States, but a private citizen of the United 
States and of the State of Iowa; and that the plea aforesaid and all the matters and 
things therein contained were by him, said Belknap, fully verified by proofs, 
namely, by admissions of the said House of Representatives before said court; and 
| the said Belknap further represents and shows to the court here that the truth and 
suifliciency of the plea leaded by him as aforesaid were thereupon debated by the 
managers of the said House of Representatives and the counsel of this respoudent, 
and thereupon submitted to this court for its determination and judgment thereon ; 
and that such proceedings were thereupon had in this court on that behalf in this 
cause; that afterward, to wit, on the 2Jth day of May last past, the members of this 
| court, to wit, the Senatorsof the United States sitting as a court of impeachment as 
aforesaid, did severally deliver their several judgments, opinions, and votes on the 
| truth and snfficiency in law of the said plea, when and whereby it was made duly 
to appear that only thirty-seven Senators concurred in pronouncing said plea in- 
sufficient or untrue; whereas twenty-nine Senators sitting in said court, by their 
opinions and votes, affirmed and declared their opinion to be that said plea was 
sufficient in law and true in point of fact; so that the said Belknap in fact saith 
that, on the day and year last aforesaid, twenty-nine Senators sitling in said court 
declared therein that the said Belknap having ceased to be a public officer of the 
United States by reason of his resignation of the office of Secretary of War of the 
United States before proceedings in impeachment were commenced against him 
| by the House of Representatives of the United States, the Senate cannot take ju 
and that seven Senators did not vote upon said question, 
and only thirty-seven Senators, by their votes, declared their opinion to be that 
the Senate could take jurisdiction of said cause. And afterward thirty-seven Sen 
ators sitting in said court, and no more, concurred in a resolution declaring that 


| “in the opinion of the Senate William W. Belknap is amenable to trial on impeach 
| ment for acts don 


as Secretary of War, notwithstar 
and that twenty-nine of said Senators sitting 


r his res 


ation of 
in said cour I 


said 


otlice, 
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affirmed and declared their opinion to be to the contrary thereof. And afterward, 
on the day and year last aforesaid, it was proposed in said court that the President 
pro tempore of the s wuld declare the judgment of the said Senate, ait- 
ting as aforesaid, to be that said plea of said respondent should be held for naught, 
and a vote was taken upon said proposition; and, as said vote showed, two-thirds 
of the said Senators present did not concur therein; but, on the contrary thereof, 
only thirty-six Senators did concur the and twenty-seven Senators then and 
there present, and voting on said proposition did by their votes dissent from and 
vote ayainst said proposition. All of which appears more fully and at large upon 
the record of this court in this cause, to which record he, said Belknap, prays leave 
to refer 
Therefore the 
article 1 
out the concurrence 


idl Senate she 


rein 


said Belknap, referring to the Constitution of the United States, 
lause 6, which provides that ‘no person shall be convicted with- 
of two-thirds of the members present (meaning on trial on 
impeachment,) avers that his said plea has not been overruled or held for naught 
by the Senate sitting as aforesaid, no such judgment having been concurred in by 
two-thirds of the Senators sitting in said court and voting thereon; but, on the con- 
trary thereof, as the vote aforesaid fully shows, the said plea of the said respondent 
was sustained, and its truth in fact and sufficiency in law duly affirmed by the said 
Senate sitting as aforesaid, more than one-third of the Senators of said Senate, 
sitting as aforesaid, having by their votes so declared, to-wit, twenty-seven Sena 
tors as aforesaid, and said twenty-seven Senators having by their votes declared 
and aflirmed their opinion to be that said plea of said respondent was true in fact, 
and was sufficient in law to prevent the Senate sitting as aforesaid from taking 
further cognizance of said articles of impeachment 
W heretore the respondentavers that he has alrea 
by the Senate sitting as aforesaid; and that he, the said respr ndent, is pot bound 
further to answer said articles of impeachment; the said order requiring this re- 
spondent to answer over not having been made with the concurrence of two-thirds 
of the said Senators sitting as aforesaid and voting upon the questionof the passage 
of said order; and said order having been passed with the concurrence only of less 
than two-thirds of the said Senators sitting as aforesaid and voting on the question 
of making and passing said order, the said order onght not to have been entered of 
record as an order of said court of impeachment in this cause; and said order ap 
pearing upon the whole record of said cause to be null and void, as an order of said 
court | 
And the said respondent prays the court now here, as he has before formally 
moved said court, to vacate said order; and the said respondent hereby prays said 
court that he may be hence dismissed 


section 3 « 


dy been substantially acquitted 


WILLIAM W 
MATT. H. ¢ 
J. 8. BLACK 
MONTGOMERY BLAIR 
Of Counsel for said Respondent. 
The PRESIDENT pro tempore. The answer will be filed. 
Mr. EDMUNDS. I do not wish that answer filed until there shall | 
consideration of it. I object to its being filed at present. 
Mr. Manager LORD. I rose to make the same cbjection that the 
Senator has made, but it is how unnecessary. Lask that the order be 
made which Lsend to the desk. 
The PRESIDENT pro tempore. 
agers will be read 
rhe Chief Clerk read as follows: 

Ordered, That the respondent, W. W. Belknap, shall not be allowed to make any 
further plea or answer to the articles of impeachment preferred against him on the 
part of the House of Representatives, but that the future proceedings proceed as 
upon a general plea of not guilty. | 

Mr. EDMUNDS. Mr. President, I would ask the Chair whether | 
there is an application on the part of the respondent for subpcenas | 
for certain witnesses ? 

The PRESIDENT pro tempore. The Chair does not understand how 
that is. The Chair bas a communication bearing on that subject 
which he will lay before the Senate. The Secretary will read it. 

The Clerk read as follows: 


BELKNAP. 
ARPENTER. 


The order submitted by the man- | 


Orrick SECRETARY SENATE UNITED STATES. 
Sik: On the lith of Jane a list of witnesses to be summoned on the part of Will- 


jam W. Belknap was transmitted to this office, which I respectfully lay before the 
Senate for its action 


W. J. McDONALD, 


Chief Clerk Senate. 


Hon. Thomas W. Freary 


President of the Senate 
Mr. EDMUNDS. What isthe application? I donot care fora list 
of the names, but the number of names and the application, what- 
ever it 18 
The PRESIDENT pro tempore. 
panying paper. 
The Chief Clerk read as follows: 


The Secretary will read the accom- 


In the Senate of the United States sitting as a court of impeachment. 
UN »t ~ 
—y STATI ; 
W. Becknar x 

Witnesses on the part of the respondent 

{Here follow the names. } 

Mr. INGALLS. How many of them are there? 

The Cutcr CLerK. One hundred and ninety-seven or one hun- 
dred and ninety-nine, I think. 

Mr. EDMUNDS. Mr. President, if the counsel or the managers do 
not wish to be beard further upon any of the topics that are now be- 
fore us, I move that the doors be closed for consideration of the mat- 
ters submitted. 

Mr. BLACK. Mr. President, we offer a paper asserting our legal 
and constitutional rights, as we understand them. A Senator rises 
and says he objects ; a manager rises and says he objects. Is that a 
reason for simply throwing it under the table? Is there not to be 
some reason given fer such a thing as that? What is to be done 
with this? Walk over us I admit you can, if a majority see proper to 
do so. They can do as they please; they can order it to be thrown 
under the table; but some little respect ought to be shown a man 
who is struggling for his liberty and his reputation 


WILLIAM 


| ord as the Senate has made it. 


TRIAL OF WILLIAM W. BELKNAP. 
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Mr. EDMUNDS. I ceall the counsel to order. I do not think the 
language that he is addressing to the Chair is fit to be addressed to 
this court. 

The PRESIDENT pro tempore. 
proper and decorous, 

Mr. BLACK. If I am out of order, I am wiliing to submit. 
shall I do to get into order? 

The PRESIDENT pro tempore. The counsel will proceed, using 
proper language. The Chair will call him to order if he does not use 
proper language. 

Mr. BLACK. I desire that this paper shall be filed. After fy}] 
and careful consultation with my colleagues and my client, we have 
concluded in good faith that it is our duty to put in this paper or 
some other paper which will disclose our reasons for declining to 
plead further. The paper itself is not only respectful to the Senate, 
but it is humble to the last degree; and either it ought to be received 
or some reason should be given for rejecting it. 

Mr. EDMUNDS. If by unanimous consent I can say one word, per- 
haps I can relieve the counsel. My objection to the paper was not 
with a view of rejecting it, but merely of holding it in reserve unti] 
the Senate could consider what ought to be done about it. That per- 
haps may relieve the fear of the counsel that he is not going to have 
it considered. 

Mr. BLACK. Our offer to file it is, then, to be put on record? 

The PRESIDENT pro tempore. The Chair will put the question at 
the proper time. The objection the Chair notes; but the question 
will be subject to the vote of the Senate. 

Mr. BLACK. I only wish to have it noted now that we offer it. 

The PRESIDENT pro tempore. That has already been stated by 
the counsel. Do counsel desire to be heard further? : 

Mr. BLAIR. On what subject ? 

The PRESIDENT pro tempore. 


Counsel will use language which js 


What 


On the pending proposition of the 


| managers. 


Mr. BLAIR. Is that a motion in regard to this paper? 


The PRESIDENT pro tempore. In regard to the trial. The Secre- 


| tary will report the proposition submitted by Mr. Manager Lorp. 


The Chief Clerk read as follows: 
Ordered, That the respondent, W. W. Belknap, shall not be allowed to make any 


| further plea or answer to the articles of impeachment preferred against him on the 


part of the House of Representatives, but that the further proceedings proceed as 
upon a general plea of not guilty. 

Mr. BLAIR. I do not understand, may it please the court, that 
any such order as that is necessary under the existing order of the 
Senate. By the existing order of the Senate we were given until this 
day to further answer, and we have openly and publicly declared 
that we do not propose to make any answer, but to stand by the ree- 
Of course under these circumstances 


| we expect 


Mr. KERNAN. Will counsel allow meamoment? I supposed that 
the suggestion of the Senator from Vermont was that if the counsel 


| desired to give any reason why when the counsel are refusing to 
| plead further we should receive this paper, they should do so. That 


is a question we shall doubtless have to decide upon the objection ; 
but if counsel desire to give any reason why the court should permit 
this paper to be filed, when the counsel refuse to file a pleading, let 
them give it to us now, as that will be a question that we are to con- 


| sult upon, as I understand. 


Mr. BLAIR. My learned colleague stated, as I understand, sufii- 


| ciently our reason for declining to file any further answer and why 


we thought it proper for the Senate to allow us to put the paper which 
he read on its records. We cannot see any impropriety in asking of 


| the Senate that liberty, to put upon the files of this trial in a formal 


paper our views of the effect of its previous action. That is all I de- 
sire to say on that point. 

Mr. Manager LORD. Mr. President and Senators, the objection of 
the managers to filing this paper is that it is in direct contravention 
of the order of the Senate, as we view it. The order of the Senate 
was that on this day the respondent should plead to the merits or 
that the case should go to trial as upon a plea of not guilty. The 
Senate have not forgotten that the learned counsel who makes this 
motion stated distinetly in this tribunal at the last hearing that the 
question now raised could not be settled until the final determi- 
nation of the case, for it is utterly impossible to tell at this time 
what the organization of the Senate will be then. The managers 
then said, and say now, that on this point we are prepared to argue 
the question at a proper time, but it seems entirely premature to 
attempt to argue it now, when it is impossible, as I have already 
said, to tell what the organization of the Senate will be when the 
verdict isto be taken. How many it will take to make two-thirds of 
the members present at that time, it is impossible now to tell ; and I 
repeat the counsel stated emphatically that the question could not 
be determined until then. He now comes here, declines to plead, 
and asks that this rather extraordinary paper be filed. And we say 
there is no precedent for filing it, there is no reason for filing it, and 
it is a violation of the order of the Senate. 

It is suggested by an associate manager—and I was about to state 
it myself—that if the Senate should decide to allow this paper to be 
tiled, then we desire to be heard on the question ; but, deeming tt en- 
tirely improper at this time to file it, we have no more to say on that 


| subject until the further order of the Senate. 





observation. I think my learned friend, the chairman of the managers, 
-. entirely mistaken in supposing that we conceded at any time that 
this matter could not be disposed of until the final hearing of this 
cause. We have not taken any such position as that. On the con- 
trary, this paper itself takes the position, which we took in a paper 
heretofore presented but not noticed, that, the so-called question of 
‘nrisdiction having been raised by our special plea in bar—for that is 
what it was; nothing more, nothing less—it required the same vote to 
overrule it that it requires to overrule the plea to the merits in 
form, or not guilty. We wish a formal paper on the records of this 
body showing tothe Senate and to the country the position and atti- 


tude we take upon that subject, and we think that now is the proper | 


time. Of course, we do not say that we stand here to prevent the 
Senate from proceeding to the trial of the facts. We cannot do that, 
because they have already said—and we take it that what they have 
said they mean—that, if we do not on this occasion file a plea to the 


league has said to you. All we ask is that this paper, which states 
formally the attitude that we hold and shall claim to hold to the end 
of this trial, shall be noted on the records of this body. I think that 
any impartial tribunal would grant us that liberty of claiming the 


right to argue as matter of law that this court has already decided | 


this question in its action upon the special plea heretofore put in. I 
do not call for any argument from the managers now or at any time 
hereafter (if they choose to pretermit it) upon this question. 

Mr. Manager LORD. The managers ask to substitute the order 
which I now submit in place of the one handed up before. 

The PRESIDENT pro tempore. The substituted order will be read. 

The Chief Clerk read as follows: 

Ordered, That W. W. Belknap having made default to plead or answer to the 
merits within the time fixed by the order of the Senate, the trial proceed as upon a 
plea of not guilty, in pursuance of the former order. 

Mr. DAWES. Mr. President, is there any motion pending to re- 
scind or modify the existing order of the Senate ? 

The PRESIDENT pro tempore. There is not. 

Mr. DAWES. Why, then, should not the Senate proceed to execute 
its own order? ; 

The PRESIDENT pro tempore. There are two questions pending 


before the Senate, the Chair would remark to the Senator from Massa- | 


chusetts. One question is on allowing the paper submitted by the 


counsel for the aceused to be filed; the other is the proposition on | 


the part of the managers. 

Mr. WHYTE. I ask that the paper proposed by the counsel for re- 
spondent be read by the Secretary. We did not hear it fully in this 
part of the Chamber, 

The PRESIDENT pro tempore. 
submitted by the counsel for the accused. 

Mr. EDMUNDS. Before that is read, as it is suggested that there 
is no quorum present, I ask that the Chair ascertain whether that is 
so. We ought not to proceed without a quorum. 


The PRESIDENT pro tempore. The Secretary will count the Senate. 


The Chief Clerk proceeded to count the Senators present. 

The PRESIDENT pro tempore. 
not a quorum. 

Mr. EDMUNDS. 
request the attendance of absentees, so that we may see whether we 
can get a quorum. 

The motion was agreed to. 

The PRESIDENT pro tempore. 
the order of the Senate. 

Five minutes having elapsed, 

Mr. EDMUNDS. It is evident that there is no quorum in the build- 
ing, and it is doubtful if there be one in town. I move, therefore, 
that the court adjourn, whick: is all I can move, there being no quorum. 

Mr. ALLISON. Lask when? To what time? 

Mr. EDMUNDS. The only thing we can now do under the rules is 
to adjourn until to-morrow at twelve o’clock. 

The PRESIDENT pro tempore. No business can be transacted until 
there be a quorum. 
Mr. ALLISON, 

twelve o'clock. 


The PRESIDENT pro tempore. 


The Sergeant-at-Arms will execute 


It will be. The Senator from Ver- 


mont moves that the Senate sitting for the trial of the impeachment | 


do now adjourn. 

The motion was agreed to; and (at twelve o’clock and fifty-one 
minutes p.m.) the Senate sitting for the trial of the impeachment 
uljourned until to-morrow at twelve o’clock m. 


SATURDAY, June 17, 1876. 


The PRESIDENT pro tempore having announced the arrival of the | 


hour fixed, the Senate proceeded to the trial of the impeachment of 
William W. Belknap, late Secretary of War. 
The usual proclamation was made by the Sergeant-at-Arms. 
Messrs, Lorp, LyNDE, McManon, and JENKS, of the managers, 
appeared and were conducted to the seats assigned them. 


TRIAL OF WILLIAM W. BELKNAP. 


Mr. BLAIR. Mr. President, I ask the Senate to indulge me in one The respondent appeared with his counsel, Messrs. 


} | there are reasons which must be 
merits of this case, they would proceed and put in a plea of the gen- | 
eral issue for us themselves; and we expect that now, as my col- | 


| should be postponed to about the middle of November. 


I move that the Sergeant-at-Arms be directed to | 


Then the adjournment wili be until to-morrow at | 





Blair and 
Black. 

The Chief Clerk read the journal of yesterday’s proceedings of the 
Senate sitting for the trial of the impeachment of William W. Bel- 
knap. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. The question now pending is, Shall the paper sub- 
mitted by the accused through his counsel be tiled in the proceedings 
of the trial? 

Mr. BLACK. Mr. President, I presume it isin order for me to make 
the motion which I am about to make now. I am satisfied, so is my 
colleague, so is my client, that it is outside of the limits of physical 
possibility for this cause to be tried in this weather. Besides, a large 
number of our witnesses are so far away as to make it nearly impos- 
sible now to get them here by the 6th of July. Some of them per- 
haps cannot be got by that time nor for some time afterward. But 
obvious to members of the Sen- 
ate and which I think will be appreciated and understood by the 
managers of the House, which require that the trial of this cause 
These rea- 
sons we have known and understood very well ourselves, and we 
have tepeatedly acted upon them, but without giving a very full 
explanation of them. Ithink they are known to the managers, oucht 
to be known to the House, and probably are understood by the Senate. 

I appeal to the House through its managers to say whether they 


| have any desire to press this cause toa trial upon the 6th of July. If 


they have any such desire, then I hope they will say so; and, if they 
consent to it, 1f it is found to be more convenient for the House and 
its managers as well as more likely to result in justice to the accused 
party, we will appeal to the Senate with very considerable confidence 
that what we both desire will be acceded to by the court. 

I therefore now move, merely for the purpose of testing the ques- 
tion, that this cause be contiaued until some day in the month of 
November. 

The PRESIDENT pro tempore. The Secretary will reduce the mo- 
tion to writing. [A pause.] The Secretary will report the motion. 

The Chief Clerk read as follows: 

Ordered, That this cause be 
month of November. 

The PRESIDENT pro tempore. 
agers. 

Mr. Manager LORD. I think some day had better be named in the 
proposed order, but that can be done hereafter. 

Mr. President and Senators, under circumstances which I need not 
now here detail, surrounding this case, the managers have concluded 
to ask leave on this motion to consult with the House. I will say now 


now continued until some convenient day in the 


The Senate will now hear the man- 


The S aan 1 tl | that, whatever the conference with the House may result in and 
16 Secretary wil read the paper | whatever the determination of the Senate may be, we desire that the 


question of filing this paper shall be disposed of when there is a 
quorum; but, on the question of postponement. under all the cireum- 
stances in which we find ourselves placed and the case placed, we 
desire leave to confer with the House. 

Mr. EDMUNDS. I move that the court adjourn, which will be, of 


ra oo | course, until Monday at twelve o’clock. 
Twenty-nine Senators are present ; | 


The question being put, there were on a division—ayes 20, noes 14; 
no quorum voting. 

Mr. SHERMAN. I should like to have the yeas and nays, in order 
to ascertain whether there is a quorum or not. 1 think there are 
Senators here not voting. I call for the yeas and nays. 

The yeas and nays were ordered; and being taken, resulted—yeas 
20, nays 15; as follows: 

YEAS—Messrs. Allison, Booth, Christiancy, Cragin, Dawes 
Frelinghuysen, Hamilton, Howe, Ingalls, Key, Morrill of Maine 
Oglesby, Paddock, Spencer, Wadleigh, Windom, and Wright 

NAYS—Messrs. Bogy, Cockrell, Conkling, Davis, Eaton, Johnston, McCreery 
Maxey, Morton, Randolph, Ransom, Robertson, Sherman, Thurman, and Whyte— 


Edmunds, Ferry, 
Morrillof Vermont, 


0) 


0. 

NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Bayard, Boutwell, Bruce, 
Burnside, Cameron of Pennsylvania, Cameron of Wisconsin, Caperton, Clayton 
Conover, Cooper, Dennis, Dorsey, Goldthwaite, Gordon, Hamlin. Harvey, Llitch 
cock, Jones of Florida, Jones of Nevada, Kelly, Kernan, Logan, McDonald, McMil 
lan, Merrimon, Mitchell, Norwood, Patterson, Sargent, Saulsbury, Sharon, Steven 
son, Wallace, West, and Withers—38. 

So the motion was agreed to; and the court adjourned until Mon- 
day, June 19, at twelve o’clock m. 


MONDAY, June 19, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the Senate proceeded to the trial of the impeachment of 
William W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

Messrs. LoRD, LyYNDE, MCMAHON, JENKS, LAPHAM, and Hoar, of 
the managers, appeared and were conducted to the seats assigned 
them. 

The respondent appeared with bis counsel, Mr. Blair. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. 

The Secretary read the journal of the proceedings of the Senate 
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sitting for the trial of the impeachment of William W. Belknap on 
Saturday la 


The PRESIDENT pro tempore. The Senate is now ready to proceed 


with the trial. The Secretary will report the pending motion. 
Phe Secretary read as follows: 
Ordered. That this cause be vow continued antil some convenient day in the 


month of November next 


Mr. Manager LORD. Mr. President, in regard to the application 
of the defendant to adjourn the trial to November next, the man- 
agers have reported to the House the proceedings in the court of im- 
peachment on Saturday last; the House has taken no action in the 
premises; and the managers therefore leave the question of such 
postponement with the court. 

The PRESIDENT pro tempore. The pending question is on the mo- 
tion submitted by the counsel for the accused. The Secretary will 
again report the motion. 

The Secretary read as follows : 

Ordered, That this cause be 
month of November next 


Mr. INGALLS. Mr. President, I should like to hear from the man- 
agers upon the question of the power of the Senate to sit in trial when 
the House of Representatives is not in session. 

Mr. Manager LORD. Perhaps, Mr. President, it will be sufficient 
for the managers to say in that regard that the managers are not 
agreed on that question. Some of us have a very fixed opinion one 


now continued until some convenient day in the 


way, and other managers seem to have as fixed an opinion the other | 
and not being agreed among ourselves we perhaps ought not | 


way; 
to discuss the question until we can come to some agreement. 


I will say further, Mr. President and Senators, that the question | 


which is presented by the Senator has not been fully considered by 
the managers; it has not been very much disenssed by them; but it 
has been sufliciently discussed to enable us to see that there is this 
difference of opinion. I think myself that when the question is fully 
discussed by the managers they will come to a conclusion on the sub- 
ject unanimously; but perhaps one differing with me might think 


we should come unanimously to a different conclusion from that which | 


entertain. I will say for myself that I have no doubt of the power 


of this court to sit as a court of impeachment after the adjournment 
of the Congress. 

Mr. SHERMAN. What is the date fixed in the order proposed ? 

Mr. WEST. A “convenient day.” 

The PRESIDENT pro tempore. No specific date is fixed in the motion. 

Mr. SHERMAN. If the motion is to be put to the Senate, I desire 
to have a day fixed. 

The order was again read. 

Mr. SHERMAN. Is the order open to amendment? 

Mr. Manager LORD. Mr. President, allow me one moment. I ought 
to say in regard to the opinion which I have expressed that I pred- 
icate that opinion upon the action of both the Houses, I think that 
in order to authorize the sitting of this court beyond all question 
either the House or the Congress should vote to empower the man- 
agers to appear before this court in the recess or absence of the House. 

Mr. SHERMAN. I move that the galleries be cleared so that the 
Senate may consult on this question. 

The motion was agreed to. 

Mr. Manager LORD. Mr. President, may I say one other word be- 
fore the result of the motion is announced? I ought to say in further- 
ance of the view which I have presented, that the question has been 
settled in the State of New York, the State in which I reside, and I, 
of course, would naturally be influenced somewhat by the decision. 


In the case of Judge Barnard the trial was had at Saratoga after the | 


adjournment of the Legislature ; and in the recent impeachment trial 
in Virginia the same course was taken: the impeachment was not 
tried until after the adjournment of the Legislature. I am also re- 


minded that as far back as 1853 when Mr. Mather, a canal commis- | 
sioner, was impeached in New York, he was tried after the Legisla- | 


ture adjourned, In regard to the English authorities they seem on 
the whole to warrant the proposition that the House of Lords may 


proceed as a court of impeachment after the adjournment of the Par- 
liament. 


The PRESIDENT pro tempore. 
the galleries and close the doors. 

Mr. HOWE, I move to reconsider the vote ordering the clearing 
the galleries 

Several SENATORS. 

Mr. HOWE. 
and nays. 

Mr. SHERMAN. Let the order be executed first. 

Mr. HOWE. Why sof 

Mr. SHERMAN. After the order is made we cannot proceed to do 
anything until the order is executed. 

Mr. CONKLING. Can we not reconsider it ? 

Mr. SHERMAN. The order should first be executed. The order 
can only be suspended by the Senate, not by a single Senator. 

The PRESIDENT pro tempore. The motion to reconsider is in order, 
and the Chair was about putting the question pending the clearing 
of the galleries. If the Senate concurs in the motion to reconsider, it 
arrests the order to clear the galleries. The Senator from Wisconsin 
moves that the vote by which the Senate ordered the galleries to be 


The Sergeant-at-Arms will clear 


O, no; let us settle it. 


Let us settle it in open session. I ask for the yeas 


cleared be reconsidered, upon which the yeas and nays have been 
asked. 

Mr. THURMAN. If we have an open session there can be no de- 
bate unless the rules are suspended. 

Mr. CONKLING. If we are consulting it is not so. The rule says 
that Sena.ors may be heard when consultations take place; but it 

| does not say that the galleries must be cleared in case of consultation. 

Mr. THURMAN. ILask that the rule be read. 

Mr. CONKLING. This is an open consultation that is proposed. 

| Mr. THURMAN. Ihave no objection if that is understood ; but the 
rule is as I have stated. I ask that the rule be read. 

The Chief Clerk read from Rule 23, as follows: 

All the orders and decisions shall be made and had by yeas and nays, which shal 
be entered on the record, and without debate, subject, however, to the operation of 
Rule 6, except when the doors shall be closed for deliberation, and in that case 
no member shall speak more than once on one question and for not more than ten 
minutes on an interlocutory question, and for not more than fifteen minutes on the 


final question, unless by consent of the Senate,to be had without debate; buta 


motion to adjourn may be decided without the yeas and nays unless they be de. 
manded by one-fifth of the members present. 


| The PRESIDENT pro tempore. There cannot be any debate in open 
session unless the rule be suspended. 
Mr. SHERMAN. I think the motion to reconsider had better be 
withdrawn. 
Mr. SARGENT. I suggest that the order should be executed. The 
| doors are neither open nor closed now. They had better be closed. 
| The PRESIDENT protempore. The Senator from Wisconsin has 
moved to reconsider the vote by which the Senate ordered the gal- 
leries to be cleared, on which the yeas and nays have been ordered. 
| The Secretary will call the roll. 
The question being taken by yeas and nays, resulted—yeas 19, nays 
24; as follows: 


YEAS—Messrs. Alcorn, Booth, Cockrell, Conkling, Dawes, Eaton, Ferry, Hamil. 
ton, Howe, Johnston, Jones of Florida, Kernan, Norwood, Randolph, Ransom, Wal- 
lace, West, Windom, and Withers—19. 

NA YS—Messrs. Allison, Bogy, Caperton, Clayton, Davis, Edmunds, Frelinghuay 
sen, Ingalls, Kelly, Key, Logan, McCreery, Maxey, Morrill of Maine, Morrill of 
| Vermont, Morton, Paddock, Robertson, Sargent, Sherman, Stevenson, Thurman, 

Wadleigh, and Wright—24. 

NOL VOTING—Messrs. Anthony, Barnum, Bayard, Bontwell, Brnee, Burnside, 
Cameron of Pennsylvania, Cameron of Wisconsin, Christiancy, Conover, Cooper 
Cragin, Dennis. Dorsey, Goldthwaite, Gordon, Hamlin, Harvey, Uitcheock, Jones 
| of Nevada, McDonald, McMillan, Merrimon, Mitchell, Oglesby, Patterson, Sauls- 
| bury, Sharon, Spencer, and Whyte—30. 


The PRESIDENT pro tempore. The Senate refuses to reconsider its 
order. The galleries will be cleared and the doors closed. 

The Senate thereupon proceeded to deliberate. 

The floor and galleries having been cleared and the doors closed, 

The Senate proceeded to consider the order submitted by the coun- 
sel for the respondent. 
| On motion of Mr. THURMAN, it was 

Ordered, That the application of the respondout for postponement of the time 
for proceeding with trial be overruled. 

On motion of Mr. EDMUNDS, the Senate proceeded to consider the 
question of filing the paper read on the 16th instant by Mr. Black, of 
counsel for the respondent, assigning the reasons why therespondent 
declines to answef the merits of the articles of impeachment as re- 
quired by the order of the Senate adopted on the 6th instant ; which 
paper Mr. Black had requested to have placed on file. 

Mr. SHERMAN submitted the following order for consideration : 

Ordered, That the paper presented by the defendant on the 16th instant be filed 
in this cause; and the defendant having failed to answer to the merits within ten 
days allowed by the order of the Senate of the 6th instant, the trial shall proceed 
on the 6th of July next as upon a plea of not guilty. 

Mr. THURMAN moved to amend the order of Mr. SHERMAN by in- 
| serting after the word “be” and before “ filed” the word “ not.” 
| Mr. THURMAN called for the yeas and nays, and they were or- 
| dered; and being taken, resulted—yeas 24, nays 24; as follows: 

YEAS—Messrs. Bogy, Caperton, Cockrell, Davis, Edmunds, Goldthwaite, Hamil 
ton, Johnston, Kelly, Kernan, Key, McCreery, Maxey, Morrill of Maine, Morton 


| Norwood, Randolph, Robertson, Saulsbury, Stevenson, Thurman, Wadleigh, Wal 
lace, and Withers—24. 

NAYS—Messrs. Alcorn, Allison, Booth, Christiancy, Conkling, Cragin, Dawes, 

Eaton, Ferry, Frelinghuysen, Howe, Ingalls, Jones of Florida, Jones of Nevasa, 
| Logan, Oglesby, Paddock, Patterson, Ransom, Sargent, Sherman, West, Windom, 
j and Wright—24. 
NOT VOTING—Messrs. Anthony, Barnum, Bayard, Boutwell, Bruce, Burnside, 
Cameron of Pennsylvania, Cameron of Wisconsin, Clayton, Conover, Cooper, Den- 
| nis, Dorsey, Gordon, Hamlin, Harvey, Hitchcock, McDonald, McMillan, Mervimen. 
Mitchell, Morrill of Vermont, Sharon, Spencer, and Whyte—25. 








So the amendment was not agreed to. 

The question recurring on the order proposed by Mr. SHERMAN, 

Mr. HOWE demanded a division of the order; and the question be- 
ing stated to be on the first clause thereof, namely — 

Ordered, That the paper presented by the defendant on the 16th instant be filed 
in this cause— 

Mr. HOWE called for the yeas and nays, and they were ordered ; 
and being taken, resulted—yeas 26, nays 24; as follows: 

YEAS—Messrs. Alcorn, Allison, Christiancy, Clayton, Conkling, Cragin, Dawes, 
Eaton, lerry, Frelinghuysen, Goldthwaite, Hamlin, Howe, Ingalls, Joues of Fler 


ida, Jones of Nevada, Logan, Oglesby, Paddock, Patterson, Ransom, Sargent, Sher- 
man, West, Windom, and Wright—26. B 

NAYS—Messrs. Bogy, Booth, Caperton, Cockrell, Davis, Edmunds, Hamilton, 
Johnston, Kelly, Kernan, Key, McCreery, Maxey, Morrill of Vermout, Morton, 
Norwood, Randolph, Robertson, Saulsbury, Stevenson, Tharman, Wadleigh, W al- 
lace, and Withers—24. 








TRIAL 


OF 


NOT VOTING—Messrs. Anthony, Barnum, Bayard, Boutwell, Bruce, Burnside, 
Cameron of Pennsylvania, Cameron of Wisconsin, Conover, Cooper, Dennis, Dorsey 
Gorgon, Harvey, Hitchcock, McDonald, McMillan, Merrimon, Mitchell, Morrill of 
Maine, Sharon, Spencer, and Whyte—2. 

So it was 


Ordered, That the paper presented by the defendant on the 16th instant be filed 
in this cause. 


Which paper is in the following words: 


In the Senate of the United States sitting as a court of impeachment. 
Tne UniTep STATES OF er 
ve. 
WituiaM W. BELKNAP. 


And now, to wit, this 16th day of June, 1876, the said William W. Belknap comes 
into court, and being called upon to plead further to the said articles of impeach- 
ment, doth most hambly and with profoundest respect represent and show to this 
honorable court that on the 17th day of April last past be did plead to the said 
articles of impeachment, and in his said plea did allege that at the time when the 
I'ouse of Representatives of the United States ordered the said impeachment, and 
at the time when the said articles of impeachment were exhibited at the bar of the 


Senate against him, the said Belknap, he, the said Belknap, was and ever thereafter | 


had been nota public officer of the United States, buta private citizen of the United 
states and of the State of Iowa; and that the plea aforesaid and all the matters and 
things therein contained were by him, said Belknap, fully verified by proofs, 


namely, by admissions of the said House of Representatives before said court; and | 


the said Belknap further penne and shows to the court here that the truth and 
suttieiency of the plea o_ ed by him as aforesaid were thereupon debated by the 
managers of the said House of Representatives and the counsel of this respondent, 
and thereupon submitted to this court for its determination and judgment thereon ; 
and that such proceedings were thereupon had in this court on that behalf in this 
cause; that afterward, to wit, on the 29th day of May last past, the members of this 
court, to wit, the Senators of the United States sitting asa court of impeachment as 
aforesaid, did severally deliver their sev eral judgments, opinions, and votes on the 
truth and sufficiency in law of the said plea, when and gheceker it was made duly 
to appear that only thirty-seven Senators concurred in pronouncing said plea in- 
sufficient or untrue; whereas twenty nine Senators sitting in said court, by their 
opinions and votes, affirmed and declared their opinion to be that said plea was 
suflicient in law and true in point of law; so that the said Belknap in fact saith 
that, on the day and year last aforesaid, twenty-nine Senators sitting in said court 
declared therein that the said Belknap having ceased to be a public officer of the 
United States by reason of his resignation of the office of Secretary of War of the 
United States before proceedings in impeachment were commenced against him 
by the House of Representatives of the United States, the Sepate cannot take ju- 
risdiction of this cause; and that seven Senators did not vote upon said question, 
and only thirty-seven Senators, by their votes, declared their opinion to be that 
the Senate could take jurisdiction of said cause. And afterward thirty-seven Sen 
ators sitting in said court, and no more, concurred in a resolution declaring that 
“in the opinion of the Senate William W. Belknap is amenable to trial on impeach- 
ment for acts done as Secretary of War, notwithstanding his resignation of said 
office,” and that twenty-nine of said Senators sitting in said court, by their votes, 
affirmed and declared their opinion to be to the contrary thereof. And afterward, 
on the day and year last aforesaid, it was proposed in said court that the President 
pro tempore of the said Senate should declare the judgment of the said Senate, sit 
ting as aforesaid, to be that said plea of said respondent should be held for naught, 
and a vote was taken upon said proposition; and, as said vote showed, two-thirds 
of the said Senators present did not concur therein; but, on the contrary thereof, 
only thirty-six Senators did concur therein, and twenty-seven Senators then and 
there present, and voting on said proposition, did by their votes dissent from and 
rote against said proposition. Allof which appears more fully and at large upon 
the record of this court in this cause, to which record he, said Belknap, prays leave 
w refer. 

Therefore the said Belknap, referring to the Constitution of the United States, 
article 1, section 3, clause 6, which provides that “ no person shall be convicted with 


out the concurrence of two-thirds of the members present,” (meaning on trial on | 
impeachment,) avers that his said plea has not been overruled or held for naught | 


by the Senate sitting as aforesaid, no such judgment having been concurred in by 
two-thirds of the Senators sitting in said court and voting thereon; but, on the con 
trary thereof, as the vote aforesaid fully shows, the said plea of the said respondent 


was sustained, and its truth in fact and sufficiency in law duly attirmed by the said | 


Senate sitting as aforesaid, more than one-third of the Senators of said Senate, 
sitting as aforesaid, having by their votes so declared, to wit, twenty-seven Sena- 
tors as aforesaid, and said twenty-seven Senators having by their votes declared 
and affirmed their opinion to be that said plea of said respondent was true in fact 
and was sufficient in law to prevent the Senate sitting as aforesaid from taking 
further cognizance of said articles of impeachment. 

Wherefore the respondent avers that he has already been substantially acquitted 
by the Senate sitting as aforesaid ; and that he, the said respondent, is not bound 
further to answer said articles of impeachment; the said order requiring this re 
spondent to answer over not having been made wi.h the concurrence of two-thirds 
of the said Senators sii ting as aforesaid and voting upon the question of the passage 
of said order; and said order having been passed with the concurrence only of less 
than two-thirds of the said Senators sitting as aforesaid, and voting on the question 


of making and pooeas said order, the said order ought not to have been entered of | 


record as an order of said court of impeachment in this cause; and said order ap- 


pearing upon the whole record of said cause to be null and void as an order of said 
court. 


And the said respondent prays the court now here, as he has before formally | 


moved said court, to vacate said order; and the said respondent hereby prays said 
court that he may be hence dismissed. 


WILLIAM W. BELKNAP. 
MATT. H. CARPENTER, 
J. 8. BLACK, 
MONTGOMERY BLAIR, 

Of Counsel for said Respondent. 


The question recurring on the last clause of the order of Mr. SHER- 
MAN, hamely— 


And the defendant having failed to answer to the merits within ten days allowed 
by the order of the Senate of the 6th instant, the trial shall proceed on the 6th of 
July next as upon a plea of not guilty— 

Mr. ALLISON moved to amend by striking out “6th of July” and 
in lieu thereof inserting “19th of November.” 

Mr. CHRISTIANCY called for the yeas and nays, 


and they were 
ordered; and being taken, resulted—yeas 9, nays 37; 


as follows: 


YEAS—Messrs. Allison, Christiancy, Clayton, Jones of Nevada, Logan, Morrill 
of Maine, Wadleigh, Windom, and Wright—9. 

NAYS—Messrs. Alcorn, | 

i 


J y, Booth, Cockrell, Conkling, Cragin, Davis, Dawes, 
Eaton, Edmunds, Ferry, Frelinghuysen, Goldthwaite, Hamilton, Howe, Ingalls, 
Johnston, Jones of Florida, Kelly, Kernan, Key, McCreery, Maxey, Morrill of Ver- 


WILLIAM W. 


| 
| mont 


| Cameron of Pennsylvania, Cameron of Wisconsin. € ‘| 


BELKNAP. 


Morton, Norwood, Oglesby 
gent, Saulsbury, Sherman, Stev 


NOT VOTING—Messrs. 


Paddock 
120n, Wal 
Anthony 


Patterson, Ransom, 
and Withers—37 
Bayard, Boutwell, Bruce 


Robertson, Sar- 
we 
Barnum Burnside 
yerton, Conover, Cooper, Den- 
llitcheock, McDonald, Mc Millan, Merrimon 
rharman, West, and Whyte— 

So the amendment was rejected. 

rhe question reeurring on the second clause of the order of Mr. 
SHERMAN, 


Mr. MORTON moved to amend the clause by inserting at the end 
thereof the fcllowins; words: 


nis, Dorsey, Gordon, Hamlin, Harvey 
Mitchell, Randolph, Sharon, Spencer 


Provided, That the impeachment can only proceed in the presence of the House 
of Representatives. 

Mr. FRELINGHUYSEN moved to amend the amendment by strik- 
ing out “in the presence of the House of Representatives ” 
thereof inserting “while Congress is in session.” 

The amendment to the amendment was agreed to. 

The question recurring on the amendment of 
amended, 

Mr. MORTON asked, and obtained, le 
ment. 


The question again recurring on the second clause of the order 


and in lieu 


Mr. Morton 


as 


ave to withdraw the amend- 


| proposed by Mr. SHERMAN, 


Mr. CONKLING moved to amend the clause by inserting at the 
end thereof the words: 

Provided, That the impeachment can only proceed while Congress is in session 

Mr. CONKLING called for the yeas and nays on this amendment, 
and they were ordered ; and being taken, resulted—yeas 21, nays 19; 
as follows: 

YEAS—Messrs. Alcorn, Allison, Clayten, Conkling, Dawes, Ferry 
sen, Hamlin, Ingalls, Logan, Maxey, Morrill of Vermont, Oglesby, Paddock, Patter 


son, Randolph, Sargent, Sherman, Spencer, Wadleigh, and Wallace—21 
NAYS—Messrs. Bogy, Booth, Christiancy, Cockrell, Cragin, Davis 


Frelinghuy 


Eaton, Ed 


munds, Goldthwaite, Hamilton, Kelly, Kernan, Key, McCreery, Ransom, Saulsbury 


Thurman, Withers, and Wright—19. 

NOT VOTING— Messrs. Anthony, Barnum, Bayard, Boutwell, Bruce, Burnside 
Cameron of Pennsylvania, Cameron of Wisconsin, Caperton, Conover, Cooper, Den 
nis, Dorsey, Gordon, Harvey, Hitchcock, Howe, Johnston, Jones of Florida, Jones 
of Nevada, McDonald, McMillan, Merrimon, Mitchell, Morrill of Maine, Morton, 
Norwood, Robertson, Sharon, Stevenson, West, Whyte, and Windom—33. 


So the amendment was agreed to. 

Mr. MORTON moved further to amend the last clause of the order 
proposed by Mr. SHERMAN by inserting at the end thereof the words: 

And in the presence of the House of Representatives. 

Mr. SAULSBURY moved to amend the amendment by inserting at 
the end thereof, “ or its managers.” 

Mr. THURMAN moved to lay the second clause of the order of Mr. 
SHERMAN on the tabte, and called for the yeas and nays on this mo- 
tion, and they were ordered; and being taken, resulted—yeas 21, 
nays 26; as follows: 


YEAS—Messrs. Bogy, Caperton, Cockrell, Davis, Dawes, Eaton, Hamilton, John 


| ston, Jones of Florida, Ketly, Kernan, Key, McCreery, Norwood, Randolpb, Ransom, 





Saulsbury, Stevenson, Thurman, Wallace, and Withers—21 

NAYS—Messrs. Allison, Booth, Christiancy, Clayton, Conkling, Cragin, Ed 
munds, Ferry, Frelinghuysen, Hamlin, Howe, Ingalls, Logan, Maxey, Morrill of 
Maine, Morrill of Vermont, Morton, Paddock, Patterson, Sargent, Sherman, Spen 
cer, Wadleigh,. West, Windom, and Wright—26 

NOT VOTING—Messrs. Alcorn, Anthony, Barnum 
Burnside, Cameron of Pennsylvania, Cameron of Wisconsin, 
Dennis, Dorsey, Goldthwaite, Gordon, Harvey, Hitchcock 


Donald, Me Millan, Merrimon, Mitchell, Oglesby 


Bayard, Boutwell, Bruce 
Conover, Cooper, 
Jones of Nevada, M« 

Robertson, Sharon, and Whyte—26. 
So the motion to lay on the table was not agreed to. 


The question recurring on the amendment of Mr. SAULSBURY, it 


| was rejected. 


The question recurring on the amendment of Mr. Morton, to in 
sert at the end of the second clause of the order proposed by Mr. 
SHERMAN the words “and in the presence of the House of Repre 
sentatives,” 

Mr. MORTON called for the yeas and nays, and they were ordered ; 
and being taken, resulted—yeas 9, nays 23; as follows: 

YEAS—Messrs. Allison, Conkling, Ferry, Morrill of Vermont, Morton, Sargent, 
Spencer, West, and Windom—. 

NAYS—Messrs. Bogy, Booth, Caperton, Christiancy, Clayton, Cockrell, Cragin 
Davis, Dawes, Edmunds, Frelinghuysen, Hamilton, Johnston, <elly, Kernan, Key, 
McCreery, Maxey, Morrill of Maine, Norwood, Randolph, Ransom, Sherman,Sauls 
bury, Stevenson, Tharman, Wadleigh, and Withers—2:. 
| NOT VOTING—Messrs. Alcorn, Anthony, Barnum 
surnside, Cameron of Pennsylvania, Cameron of Wisconsin, Conover, Cooper, 
Dennis, Dorsey, Eaton, Goldthwaite, Gordon, Hamlin, Harvey, Hitchcock, Howe, 
Ingalls, Jones of Florida, Jones of Nevada, Logan, McDonald, McMillan, Merri- 


mon, Mitchell, Oglesby, Paddock, Patterson, Robertson, Sharon, Wallace, Whyte, 
and Wright—36. 


Bayard, Boutwell, Bruc 


So the amendment was rejected. 





The question recurring on the second clause of the order of Mr. 
SHERMAN, as amended, namely— 


And the defendant having failed to answer to the merits within ten days allowed 
by the order of the Senate of the 6th instant, the trial shall proceed on the 6th of 


July next as upon a plea of not guilty: Provided, The impeachment can only pro 
ceed while Congress is in session— 


| Mr. THURMAN called for che yeas and nays, and they were or- 
| dered; and being taken, resulted—yeas 21, nays 16; as follows: 
! 
| YEAS—Messrs. Allison, Booth, Clayton, Conkling, Cragin, Dawes, Frelinghuy- 
sen,'Johnston, Kelly, Key, Maxey, Morrill of Maine, Morrill of Vermont, Oglesby, 
| Paddock, Patterson, Sargent, Sherman, Spencer, Wadleigh, and West- 21 : 
NAYS—Messrs. Bogy, Caperton, Christiancy, Cockrell, Davis, Edmunds, Ferry, 


Howe, Kernan, McCreery, Norwood, Randolph, Ransom, Stevenson, Thurman, and 
| Windom—16. 
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NOT 
Burnside 
Dennis, Dorsey 
cock, Ingalls, Jones of Florida, 
Merrimon, Mitchell, Morton 
Withers, and Wright—36 


VOTING—Mesars 


Cameron of 


Barnum 
Cameron of Wisconsin, Conover, Cooper, 
Hamilton, Hamlin, Harvey, Hitch 
Jones of Nevada, Logan, McDonald, McMillan 
Robertson, Saulsbury, Sharon, Wallace, Whyte, 


Alcorn, Anthony, 
Pennsylvania 


Eaton, Goldthwaite, Gordon 


So the second clause of Mr. SHERMAN’S order, as amended, was 
agreed to. 

Mr. EDMUNDS submitted the following erder; which was consid- 
ered by unanimous consent, and agreed to: 

Ordered, That the Secretary issue subpeenas that may be applied for by the re- 
spondent for such witnesses to be summoned at the expense of the United States 
as shall be allowed by a committee to consist of Senators FreciInGuuysen, THUR- 
MAN, and CHRISTIANCY; and that subpoenas for all other witnesses for the respond 
ent shall contain the statement that the witnesses therein named are to attend 
upon the tender on behalf of the respondent of their lawful fees. 


On motion by Mr. EDMUNDS. the doors were opened. 


Bayard, Boutwell, Bruce, | 


The PRESIDENT pro tempore announced that the Senate sitting | 


for the trial of the impeachment in close session had agreed to the 
following orders: 

Ordered, That the paper presented by the defendant on the 16th instant be filed 
in this cause; and the defendant having failed to answer to the merits within ten 
days allowed by the order of the Senate of the 6th instant, the trial shall proceed 
on the 6th of July next as upon a plea of not guilty: Prowmded, That the impeach- 
ment can only proceed while Congress is in session. 

Ordered, That the Secretary issue subpeenas that may be applied for by the 
respondent for such witnesses to be summoned at the expense of the United States 
as shall be allowed by a committee to consist of Senators Fretincuuysen, THur- 
MAN, and CurisTiancy; and that subpcenas for all other witnesses for the respond 
ent shall contain the statement that the witnesses ther in named are to attend 
upon the tender on behalf of the respondent of their lawful fees. 

On motion of Mr. HOWE, the Senate sitting for the trial of the 
impeachment adjourned to July 6, 


THURSDAY, July 6, 1876. 


The PRESIDENT pro tempore. 
arrived, pursuant to the order of the Senate made on June 19, the 
legislative and executive business of the Senate will be suspended, and 
the Senate will proceed to the consideration of the articles of im- 
peachment exhibited by the House of Representatives against Will- 
iam W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

Messrs. Lorp, LyNpE, MCMAHON, JENKS, LAPHAM, and Hoar, of 
the managers on the part of the House of Representatives, appeared, 
and were conducted to the seats assigned them. 


The respondent appeared with his counsel, Messrs. Blair, Black, and | 


Carpenter. 

The PRESIDENT pro tempore. The Secretary will notify the House 
of Representatives that the Senate is ready to proceed with the trial 
and that seats are provided for their accommodation. 

The Secretary read the journal of proceedings of the Senate sitting 


for the trial of the impeachment of William W. Belknap of Monday, | 


June 19, 1876. 
The PRESIDENT pro tempore. 
proceed, 


Ordered, That the paper presented by the defendant on the 16th instant be filed 
in this cause; and the defendant having failed to answer to the merits within ten 
days allowed by the order of the Senate of the 6th instant, the trial shall proceed 
on the 6th of July next as upon a plea of not guilty 
ment can only proceed while Congress is in session. 


The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. The Senate will now hear the managers. 

Mr. Manager LYNDE. 
like to know if our witnesses are present, and we therefore ask that 
the list of witnesses on behalf of the Government shall be called. 

The PRESIDENT pro tempore. If there be no objection, the Secre- 
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The Chief Clerk called the following names: 

E. T. Bartlett responded “ present ;” J.S. Evans, no response; Caleb 
P. Marsh responded present ; John I. Fisher, no response ; George W, 
Moss, no response; J. 8. Dodge, no response; J. C. Young, no re- 
sponse; W. F. Moody, no response ; H. T. Crosby, no response; W.'T. 
Barnard, no response; Leonard Whitney, no response; E. M. Lawton 
responded present ; James R. Roche, no response ; W. H. Barnard, no 
response; W. B. Hazen, no response; Irwin McDowell responded 
present; Whitelaw Reid, no response; E. V. Smalley, no response ; 
A. R. Spofford, no response; H. F. Vail, no response; Mr. King, no 
response; Joseph A. Kernan, no response ; William H. Carr, no re- 
sponse ; A. H. Farmer, no response; Charles N. Vilas, no response ; 
Governor Ralph Lowe, no response. 

Mr. Manager LYNDE. Mr. President, we now ask for an order of 
the Senate for an attachment for such witnesses as have been sub- 
peenaed and personally served and have not presented themselves 
this morning and whom we have not agreed tu notify. If the Senate 
will grant this order we ask permission to have the order executed as 
the managers may require: an order allowing us to issue an attach- 
ment to certain witnesses who have been personally summoned. 

The PRESIDENT pro tempore. The manager will reduce his mo- 
tion to writing. 

Mr. CONKLING. May I inquire, without reducing it to writing, 
whether there is an understanding with some of the absentees by 
which they are to appear when wanted, so that the present motion 
does not include all those who have failed to answer? 

Mr. Manager LYNDE. There is such an understanding with sev- 
eral witnesses who are in the city and who are to be notitied before 
they are required, and against such we shall ask for no attachment. 

Mr. EDMUNDS. You will have to make your list in such a way as 


| to cover the very persons you wish attached. 


| have the returns read. 
The hour of twelve o’clock having | 


Mr. MCMILLAN. Mr. President, is there a proper return of sery- 
ice of these witnesses by the Sergeant-at-Arms on the record? 

The PRESIDENT pro tempore. There is. The Chair was about to 
They will be read if desired. 
Mr. FRELINGHUYSEN and others. It is not necessary. 
Mr. MITCHELL. I offer the following order—— 
The PRESIDENT pro tempore. The Secretary will report the order. 
The Chief Clerk read as follows: 
Ordered, That attachments issue for all witnesses regularly subpcenaed on the 


| part of the prosecution who have not answered to the roll-call and with whom there 


is no understanding that they are to be notified by the managers when required to 


| be present. 


The Senate in trial is now ready to | 
The Secretary will read the order passed by the Senate on 
the 19th of June. 

The Secretary read as follows : 


The PRESIDENT pro tempore. Is the Senate ready for the question? 

Mr. CONKLING. I move to amend the order by inserting the 
names of such witnesses as are described. It is not in order for me to 
debate, but I think the amendment will sufficiently indicate the ob- 
jection, and the Senator from Oregon may accept it. 

Mr. MITCHELL. I accept the amendment. 

The PRESIDENT pro tempore. The question is on the order, as 
amended, 

Mr. EDMUNDS. Let us hear the names read. 

The PRESIDENT pro tempore. The names will be read. 

Mr. Manager LYNDE. We are not prepared to furnish all the 
names at this time. The list shows the absentees, but we cannot 
state to the Senate at this time just the persons to whom leave has 


| been given to be absent this morning. 


Provided, That the impeach. | 


Mr. President, befo'e opening we should | 
| to-day. 


Mr. EDMUNDS. I move to postpone the further consideration of 
the order submitted by my friend, then, until to-morrow, so that the 
managers can supply the names, if they are not ready to do so now. 

The PRESIDENT pro tempore. Is there objection to the postpone- 
ment of the ordersubmitted by the Senator from Oregon ? 

Mr. CONKLING. I want to make an inquiry before I omit to ob- 
ject to it. I want to know whether it be true that the managers can- 
not specify the names of any witnesses whose attendance they want 
If so, I submit if it is in order it is enough to attach those 


| witnesses now, and the others, whose names they may not be able to 


tary will read the return of the oflicer to whom the subpeenas were | 


directed. 

Mr. Manager LYNDE. Mr. President, we ask that the list be read, 
and that the witnesses may answer to their names if they are present, 
80 that we may ascertain whether they are present. We simply ask 
that their names be called. 

The PRESIDENT pro tempore. 
tary will call the names of the witnesses who have been summoned 
to attend on this trial. 


present until to-morrow, can be attached when that day comes; but 
Ido not want to lose this day by the absence of witnesses, and I 
should like to know whether there are witnesses in the city who can 
be brought here in response to an immediate summons or order of at- 


| tachment. 


The witnesses present will answer in audible | 


tone so that the Secretary may note who are present and who are ab- | 


sent. The Secretary will call the names. 
Mr. CONKLING. If it be not out of order I inquire of the Chair 


Mr. EDMUNDS. I wish to ask the managers, if I may do so with- 


| out submitting it in writing, whether they have any witnesses in at- 
If there be no objection the Secre- | 


tendance to proceed with to-day ? 

Mr. Manager LYNDE. We have all the witnesses that will be neces- 
sary for the purpose of the trial to-day. 

Mr. EDMUNDS. So understanding, Mr. President, I think my mo- 


| tion is correct. 


whether any place has been assigned to the witnesses, or any order | 


given admitting them to the floor or any other position sufficiently 
near to enable them to answer when their names are called ? 

The PRESIDENT pro tempore. The Chair has directed the Ser- 
geant-at-Arms to admit all the witnesses on the floor of the Senate. 
The Chair understands that several are present. For the purpose of 
convenience the Chair will state to the witnesses who are present 
that they will rise when responding to their names that they may be 
seen as well as heard. The Secretary will proceed vo call the names 
of the witnesses. 


Mr. CONKLING. 
trial. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
the postponement of the ordersubmitted by the Senator from Oregon 
[ Mr. Mrrcuec] untilto-morrow. Is there objection? The Chairhears 
no objection ; and it isso postponed. 

Mr. CARPENTER. I notice on the list of witnesses read by the 


I make no objection if it does not postpone the 


| prosecution here this morning the names of nine witnesses not on the 


list furnished to us. 
of that. 
Mr. Manager LYNDE. We answer the question by stating that we 


I should like to know what is the explanation 
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found their materiality after the list was made out which was pre- 
sented to the counsel on the other side. The order of the Senate was 
that we should give to the counsel on the other side a list of the wit- 


nesses Who we knew at that time would be material, and whom we | 


expected to use in this trial. 

Mr. CARPENTER. 
would have answered the order, and the rest could have been put in 
subsequently. I supposed, Mr. President, that the order meant some- 
thing, that it meant the witnesses whose names were not furnished 
to us before the trial were not to be called and used against us. 

Mr. CONKLING. How many unfurnished witnesses are there ? 

Mr. CARPENTER. Nine; and some names we did not catch, so as 
to be able to make the comparison. 

Mr. Manager LYNDE. Mr. President and Senators 

Mr. CARPENTER. If the counsel will permit me a moment, I will 
state an additional fact which I have just learned from the Sergeant- 
at-Arms, that he has not subpenaed either one of those nine and 
never heard of them before. 

Mr. Manager LYNDE. 
appear before the managers then. Of course we should not ask for 
attachments as against any witnesses who have not been subpcnaed 
by the Sergeant-at-Arms to attend at this trial. 

Mr. President and Senators, I feel it is necessary for me, before 
stating to the Senate the facts that we expect to prove in this 
case, to ask the indulgence of the Senate for a few moments upon 
the paper which was filed by the counsel in behalf of the accused at 
the last sitting of the court. I deem it necessary because of the bear- 
ing and influence which this paper may have in the trial of this cause. 
I can see no purpose or object in the filing of this paper, unless it was 
to influence the hearing and the final decision of the cause. I there- 
fore ask to be heard for a few moments upon some of the allegations 
in this paper. The second clause of this paper reads: 

Therefore the said Belknap, referring to the Constitution of the United States, 
article 1, section 3, clause 6, which provides that ‘‘no person shall be convicted with- 
out the concurrence of two-thirds of the members present,” (meaning on trial on 
impeachment,) avers that his said plea has not been overruled or held for naught 
by the Senate sitting as aforesaid, no such judgment having been concurred in by 
two-thirds of the Senators sitting in said eourt and voting thereon ; but on the con- 
trary thereof, as the vote aforesaid fully shows, the said plea of the said respondent 
was sustained, and its truth in fact and gufficiency in law duly aflirmed by the said 
Senate sitting as aforesaid, more than one-third of the Senators of said Senate, sit- 
ting as aforesaid, having by their votes so declared, to wit, twenty-seven Senators 
as aforesaid, and said twenty-seven Senators having by their votes declared and af- 
firmed their opinion to be that said plea of said es was true in fact and was 


suflicient in law to prevent the Senate sitting as aforesaid from taking further cog- 
nizance of said articles of impeachment. 


Wherefore the respondent avers that he has already been substantially acquitted 
by the Senate sitting as aforesaid. 


Senators, we supposed that this question of jurisdiction had been 
finally and definitely settled ; that it was res adjudicata ; that it could 
not again be raised in the trial of this cause without an application 
for a rehearing upon that question. It is a rule in all legislative 
bodies, in all courts, that questions are decided by a majority vote, 
except where some provision of the Constitution, some statute law, 
or some rule of the court requires a larger or a different vote to decide 
the question. It is evident from this plea that the question of juris- 
diction was decided by a majority of the Senate. The clause of the 
Constitution which is stated in this plea is that “no person shall be 
convicted without the concurrence of two-thirds of the members 
present.” Is it contended by any one that a decision of the question 
of jurisdiction, let it be decided as it may, determines the question of 
conviction? Have the Senate, by overruling the plea of the defend- 
ant, already convicted the accused? Would he stand convicted if 
that vote had been a two-thirds vote? Should we be spared the trial 
that we are now about to enter upon by a mere decision of the Senate, 
by a two-thirds vote, that the Senate had jurisdiction and had aright 
to try this cause? And yet, if it be true that where more than one- 
third vote against the jurisdiction of the court it virtually amounts 
to an acquittal, then it must follow that if two-thirds had voted in 
favor of the jurisdiction it would amount to conviction, and no fur- 
ther trial would be necessary. 

Mr. SHERMAN. Mr. President, I respectfully object to a disens- 
sion of the question now being discussed by the managers, it having 
already been decided by the Senate. I should like the question to be 
submitted to the Senate as to whether the point now under discus- 
sion can be discussed at thistime. The order is that we shall proceed 
to the trial of this case. 


Mr. Manager LYNDE. Mr. President, if I can be heard upon the 


question raised by the Senator, I will state that I am not discussing | 


this question for the purpose of getting any further action of the Sen- 
ate upon it at this time. There has been introduced here a paper by 
the counsel on the other side, and I am merely discussing it for the 


purpose of showing that in the consideration of this case, and of the | 


evidence which will be submitted, that question has already been 
definitely decided by the Senate and is binding upon every Senator 
and the parties in the cause. But Ido not care, Mr. President, to 
dwell upon this question. I will, therefore, leave it for the purpose 
of considering the points which we shall make on the trial of this 
cause, 

Mr. HOWE. May I ask, for information, if a question of order was 
made on the managers on the part of the House of Representatives 
by the Senator from Ohio? 


Then farnishing the names of two or three | 


Those witnesses have been subpeenaed to | 


BELKNAP. io 


Mr. SHERMAN. Yes; I respectfully objected to the discussion of 
a question already decided upon the record, and asked that the order 
of the Senate that the case be proceeded to trial be executed. 

Mr. HOWE. If the objection was presented in the shape of a ques- 
tion of order, I think it ought to be settled. 

The PRESIDENT pro tempore. The Chair understands that the 
Senator from Ohio raised the point that the managers should uot pro- 
ceed in discussing the question to which he has referred. The man- 
| ager then waived further discussion, so that the Chair did not put 

the question. Otherwise the Chair would have put to the Senate 
the question whether the manager should be allowed to contiune. 
He will now put the question, if desired, “Shall the manager con- 
tinue the discussion on the point raised by the Senator from Ohio ?”’ 

Mr. SHERMAN. Unless the manager desires to continue that dis- 
cussion, I will not press if. 

The PRESIDENT pro tempore. The manager stated that he did not 
desire to continue the discussion, but would go on with the pending 
question, as the Chair understood. If so, the Chair will not put the 
question to the Senate. 

Mr. CARPENTER. And it will not be considered as settled at 
by what has taken place this morning? 

The PRESIDENT pro tempore. The Chair does not understand that 
anything has been settled by the Senate except this order which has 
been read. 

Mr. Manager LYNDE. Mr. President and Senators, in considering 
this case and in opening this case to the Senate I shall take the lib- 
erty of giving in a few words, and occupying as little time as possi- 
ble, something of the history of the sutlers’ service in this country. 
The service of post-traders differs in some respects from the sutlers’ 
service. The sutler is recognized as an officer of the Army of the 
United States in our laws establishing the Articles of War and the 
rules and regulations of the Army, and has been an officer from the 
very foundation of our Government until the year 1866 when the 
office was abolished. 

At the Continental Congress sitting September 20, 1776, articles were 
adopted for the better government of the troops of the United States 
which contain clauses in regard to sutlers similar to the clauses that 
were afterward adopted in the Articles of War of 1806 and have been 
continued down to the year 1866, carefully providing against extor- 
tion on the part of sutlers, or extortion on the part of the officers as 
against the sutlers, and requiring— 


all 





That officers commanding in forts, barracks, or garrisons of the United States 
are hereby required to see that persons permitted to sutle shall supply the soldiers 
with good and wholesome provisions at the market price, as they shall be answer 
able for their neglect. 


This rule is of course familiar to every gentleman who has been in 
the military service of the United States. Care has been taken from 
the very foundation of our Government that the soldier should be 
protected against the extortion of the sutler and those who are per- 
mitted to supply them with provisions and other articles in that serv- 
ice. In 1856 the twenty-fifth section of the act of Congress approved 
July 28 provides: 

Sec. 25. And be it further enacted. That the office of sutler in the Army and at 
military posts is hereby abolished, and the Subsistence Department is hereby author 
ized and required to furnish such articles as may from time to time be designated 
by the inspectors-general of the Army, the same to be sold to officers and enlisted 
men at cost prices, and if not paid for when purchased, a true account thereof shall 
be kept, and the amount due the Government shall be deducted by the paymaster 


at the pavment next following such purchase: Provided, That this section shall not 
go into effect until the Ist day of July, 1867. 


Under that law, under date of May 24, 1867, the following general 
order was issued from the War Department: 


HEADQUARTERS OF THE ARMY, 
ADJUTANT-GENERAL’S OFFICE, 
Washington, May 24, 1867. 
General Orders No. 58.] 
So much of paragraph II, General Orders No. 6, dated War Dopartment, January 
26, 1867, as is inconsistent with the following is, by direction of the Secretary of War, 
revoked 


I will read first the order of the 26th of January, 1867: 
I. Section 25 of the act approved July 28, 1866, entitled ‘‘An act to increase and 


| fix the military peace establishment of the United States,” enacts: ‘‘ That the office 
of sutler in the Army and at military posts is hereby abolished.” 


Reciting the act: 

II. In accordance with the provisions of this act the warrants of all sutlers to 
the Army will terminate July 1, 1867, and after that date no sutler will be allowed, 
under any circumstances, to keep or sell goods of any description within the limits 
of any military post, camp, or station, or on any military reserve. Commanding 
otlicers are made responsible for the strict execution of this order. 

By order of the Secretary of War: 

E. D. TOWNSEND, 
Assistant Adjutant-General. 

On the 15th of April, 1867, the following resolution of Congress was 

published for the information and government of all concerned: 


Resolved by the Senate and House of Representatives of the United Statesof America 
in Congress assembled, That the Ccummanding General of the Army shall be au 
thorized to permit a trading establishment to be maintained, after the Ist day of 
July, 1867, at any military post on the frontier not in the vicinity of any city or 
town, and situated at any point between the one hundredth meridian of longitude 
west from Greenwich and the eastern boundary of the State of California, when, in 
his judgment, such establishment is needed for the accommodation of emigrants, 
freighters, and other citizens: Provided, That after the Commissary Department 

| shall be prepared to supply stores to soldiers as required by law, no trader permit- 
| ted to remain at such post shall sell any goods kept by the Commissary Department 
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as camp-followers. 


On the 24th of May the following order was issued : 


Soe much of paragraph Il, General Orders No. 6, dated War Department, January | 


26, 1867, as is inconsistent with the following is, by direction of the Secretary of 
War, revoked 

The Commissary-General of Subsistence having reported that no special appro- 
priation has been made by Congress toenable the Subsistence Department to carry 
into effect section 25 of the act of Congress approved July 28, 1866, which abolishes 
the office of sutler, and requires said Department to furnish for sale to officers and 
soldiers such articles (heretofore supplicd by sutlers) as may be designated by the 
Inspector-General of the Army; and in view of the large expenditure of funds 
necessary to furnish sueh supplies and the delay which must ensue before an appro- 
priation can be made for this purpose, it isordered that the sutlers at military posts 
on the frontier not in the vicinicy of any city or town, and situated between the 
one hundredth meridian of longitude west from Greenwhich and the eastern bound 
ary of the State of California, shall, after the Ist of July, 1867, be retained until 
further orders as traders at such military posts, under the resolution of Congress 
approved March 30, 1867, authorizing the Commanding General of the Army to per- 
mit traders to remain at certain military posts 

Should the commanding officer of any post included in this order consider the 


present sutler of his post an untit person to hold the office of trader, he will for- | 


ward a report 
quarters 
By command of General Grant: 


that effect, through the intermediate commanders, to these head- 


E. D. TOWNSEND, 
Assistant Adjutant-General. 
This was the order which was made in carrying out the resolution 
of Congress passed in 1567. On the 30th of May, 1°67, the following 
order was issued from the Department : 
Whereas it appears from a report of the Commissary-General of Subsistence 
that to carry out the provisions of section 25 of the act approved July 28, 1866, en- 


titled “An act to increase and fix the military peace establishment of the United 
States,” which section requires the Subsistence Department to furnish certain arti- 


cles hitherto sold by sutlers at military posts, will involve the immediate outlay of | 
a large amount of subsistence funds for which no return can be realized for many | 


months ; 

And whereas no appropriation of funds has been made for that purpose, and the 
funds appropriated for the subsistence of the Army cannot be diverted from their 
specific purpose without damage to the public service 

It is therefore ordered that asnennath 2, General Ordera No. 6, dated War De- 
partment, January 26, 1867, terminating the warrants of all sutlers on the Ist day 
of July, 1867, be revoked, and sutlers will be permitted to trade with the troops, 
under the regulations relating to sutlers now in existence, until further orders. 


July 19, 1867, the following order was issued from the War Depart- 
ment: 


General Orders No. 58, of May 24, 1867, is modified so as to permit any persons, 
without limit as to number, to trade at the military posts situated between the one 
hundredth meridian of longitude west from Greenwich and the eastern boundary 
of the State of California, subject only to such regulations and restrictions as may 
be imposed by department commanders. 

By command of General Grant: 

E. D. TOWNSEND, 
Assistant Adjutant-General. 


the War Department : 


The intent of General Orders No. 68, of July 19, 1867, is to enable department 
commanders, if they deem it advisable, to permit the formation of settlements on 


the military reservations therein designated, by giving unlimited permission to | 


traders to open establishments thereon, They may, therefore, at their discretion, 
restrict the number of traders to one, or to any greater number. In all cases, how- 


ever, when permission to trade is given, a written agreement, containing proper | 


stipulations, must be taken from the trader ; and explicit provisions must be made 
therein that no right or title, expressed or implied, to ownership or permanent occu- 


pation, is given to any part of the military reservation by the permission to trade 
thereon 


By command of General Grant : 
E. D. TOWNSEND, 
Assistant Adjutant-General. 


This was the condition of the law and the orders which had been 
issued from the War Department at the time that William W. Bel- 
knap was appointed Secretary of War. His appointment dates, I 
think, the 13th of October, 1869. On the 15th of July, of the year 
1870, in the Army appropriation bill, section 22, Congress enacted : 

That from and after the passage of this act the Secretary of War be, and he is 
hereby, authorized to permit ove or more trading establishments to be maintained 
at any military post on the frontier not in the vicinity of any city or town, when, 
in his judgment, such establishment is needed for the accommodation of emigrants, 
freighters, and other citizens ; 
ments shall be appointed by him: Provided, That such traders shall be under pro- 
tection and military control as camp-followers. The joint resolution approved March 


30, 1867, to authorize the Commanding General of the Army to permit traders to re- | 


main at certain military posts is hereby repealed. 


This is the act under which these post-traders have been appointed, 


under which the post-trader at Fort Sill was appointed. This act 
bears date the 15th of July, 1870. We shall introduce evidence to 
show that the letter bearing date the 16th of Angust, 1870, as appears 
from the files of the War Department, is signed by Mr. Marsh to Mr. 
Belknap, soliciting the appointment of post-trader. 


show, upon the files of the War Department a recommendation from 
the officers at Fort Sill, indorsed by General Grierson, which was re- 
ceived as appears by the indorsement at the War Department on the 


25th of July, 1870, recommending the appointment of John 8. Evans | 


and John F. Fisher, the present post-traders, under the firm name of 


J. 8. Evans & Co., at this post, for the post of post-traders undér the | 
It is evident from this recommendation that the officers at Fort 


act. 
Sill had become advised of the pendency of this act in Congress. It 
is evident that this recommendation must have been received before 





and the persons to maintain such trading establish- | 





I would call the | 
attention of the Senate to the fact that there appears, as we shall | 


And pres ided further, That such traders shall be under pro- | the act had passed Congress and received the approval of the Presi- 


dent. But it was received at the Department on the 25th July, 1870, 
which is ten days after the act had been approved by the President 
authorizing the Secretary of War to make the appointment of post- 
traders. For some reason, which [ am not able to show, this was fol- 
lowed by another recommendation signed by all or most of the offi- 
cers at Fort Sill, with an indorsement from General Grierson, recom. 
mending John 8. Evans as post-trader. It would seem probable that 
the objection to the first recommendation was that it recommended a 
firm, or two persons constituting a firm, and that this subsequent rec- 
ommendation was made for the purpose of obviating that difficulty. 
Mr. Evans sends these recommendations with his own application for 
the appointment under date of ‘‘ Philadelphia, August 18, 1870.” The 
Secretary, then, in August, as it would appear by these letters, had 


| before him the recommendation of the officers at Fort Sill with an in- 
| dorsement of the commanding officer, General Grierson, and also, as 
| it would appear from the date of the letter, the application of Mr. 
| Marsh for this appointment of post-trader. 


Now we may not be able to prove, and it is probable that Mr. Marsh 
in giving his testimony will swear that his application was not made 


| until the latter part of September or the Ist of October for that posi- 


tion. Here stands the contradiction between the date of his applica- 
tion as the letter appears upon the file of the Department and the 
testimony which he will give as to when the application was made; 
and in considering that testimony I would call the attention of the 
Senate to the fact that the letter from Mr. Marsh purporting to be 
written on the 16th of August has no indorsement of its receipt at 
the War Department; that the letter of recommendation from the 
oflicers at Fort Sill reeommending Mr. Evans and Mr. Fisher was re- 
ceived at the Department July 25, 1870; that his subsequent letter 
bearing date the lsth of August is indorsed as having been received 
at the Department at Washington on the 23d of September, 1570. 

I wish to call the attention of the Senate for a few moments to 
some of the facts connected with this appointment and these recom- 
mendations. Mr. Evansin his application of the 8th of August, 1570, 
addressed “ to the honorable Secretary of War” of the United States, 
states: 

PHILADELPHIA, PENNSYLVANIA, August 18, 1870, 


Str: I take the liberty of calling your attention to the accompanying recom- 
mendation by the officers of the garrison of Fort Sill, Indian Territory, with the 
indorsement of the commanding officer, General Grierson, for my appointment as 
“trader” at said post. 

Permit me to state in support of my application that, acting upon the belief that 


| my present appointment was in conformity with the existing laws regulating 


* traders,” and that the same would be of a reasonably permanent character, I have 
in good faith, with the view of a satisfactory provision for the prosecution of my 
business and in the interest and convenience of the troops, with cure for objects 
beyond those leading to personal aggrandizement, made extensive improvementsin 
buildings, &c., and have made heavy investments of a mercantile character, amount- 


| ing in the aggregate to more than 880,000. 
On the 22d of August, 1867, the following circular was issued from 


I beg also to state that I have formed a pes with Mr. E. H. Durfee, 
now trading at the same place under like authority, and our investments at Fort 
Sill combined aggregate a sum exceeding $125,000. 

In view, then, of the interests that we have at stake and of the vital importance 
of retaining the protection heretofore enjoyed—because if the same shall be with 
drawn, and in the event of our being thrown out of the privileges and protection 
we now have, our property would become almost valueless—I most respectfully 
solicit an appointment for Mr. Durfee and myself to continue trading at said mili 
tary post as a firm, under the styleof Evans & Durfee, under sach rogulations and 
restrictions as may in future govern traders. 

Craving indulgence for thus trespassing on your time and patience, which noth- 
ing but threatened injury would have induced. 


The application was received at the War Department on the 23d of 
September, 1470. No appointment was made for that post until the 
10th of October thereafter. The officers at Fort Sill joined in the 
recommendation that Mr. Evans should be appointed to that position. 
Mr. Marsh in his application, which bears date the 16th of August, 
says: 

No. 51 West THIRTY-FIFTH STREET, 
Tuesday, 16th August, 1870. 
Genl. W. W. BELKNAP. 

My Dear Sir: You will remember my application to you in Washington a few 
days since for an Indian tradership. Following your suggestion I wrote to a friend 
in Kansas, and yesterday received a reply. My friend” advises me to apply for 
Fort Sill and Camp Supply. He says also that he is informed that the latter post 
is to be abandoned, and the supplics concentrated at Fort Sill, but that you will 
know the facts in regard to this ramor. If true, it will be only worth while to apply 
for the fort. This post was not mentioned by you as among those already prom- 
ised, and I venture to hope has not been. : 

I wrote to you at once, so that in case it is yet free my application may be filed. 

I shall send to Ohio immediately for the recommendations of Senator SHERMAN 
and Representative Stevenson, which I can secure without trouble, and as soon 
as received will send a formal application. 

Please reserve the two posts if possible. 

Iam, very truly, your obedient servant, 
C. P. MARSH. 

P. S.—If these posts have been promised I shall be much obliged if you will in- 
form me at your earliest convenience. 


And on file we find no recommendation from Senator SurrMaN of 
Mr. Marsh, but under date of November 2, 1870, is the following from 
Representative Job E. Stevenson : 

Hon. W. W. Becxyar, 
Secretary of War. 

Dear Sin: I have pleasure in recommending Mr. Caleb P. Marsh oa 
ment as post-trader in the Indian country. He is an old citizen, well qualified, and 
a svand republican. 


¥ truly, 
— JOB ©. STEVENSON. 





TRIAL OF WILLIAM W. BELKNAP. 


This bears date the 2d of November, 1870, more than twenty days 
after the appointment was made. Why was it thought necessary so 


long a time after this appointment that this recommendation should | 


be procured from Mr. Stevenson? Perhaps it may throw some lit- 
tle light upon the time when the original application was filed. On 
the 10th of October Mr. Evans was appointed post-trader at Fort 


Sill. 


Washington for the purpose of securing the appointment. 
arrived here, as we shall show by the witnesses in the case, he called 
nypon the Secretary of War, and the Secretary of War informed him 


that he could not make the appointment; that he had promised the | 


appointment to Mr. Marsh ; and that he must see Mr. Marsh and make 
the arrangements. Mr. Marsh was telegraphed to; the proof shows, 


I think, that he was telegraphed to by Mrs. Belknap and informed | 
that Mr. Evans was here, and asking him to come to Washington and | 
see if some arrangement could be made in regard to the post-trader- | 


ship at Fort Sill. Mr. Evans, in calling upon the Secretary of War, 
represented to him the sacrifice that it would be if he should be de- 
prived of that post-tradership, the investments that he had made, 
the amount of capital which he had employed, the buildings and im- 
provements which he had put up, and the importance, therefore, of 
the appointment to him. 

Mr. Marsh comes to Washington. He is a merchant in the city of 
New York. He had retired from a firm doing an extensive business 
in the city of Cincinnati when he went to New York. 
summers, 2s it seems, at Long Branch; for during the summer of 1870 
Mrs. March is at Long Branch with Mrs. Belknap, and Mrs. Belknap 
returns With Mrs. Marsh to her house in New York. 

Under those circumstances it would seem strange to most of us 
that this merchant and citizen of New York should solicit the position 
of post-trader in the Indian Territory, on the extreme frontier, with 
auy intention himself to discharge the duties of that position. But 
the Secretary is informed that the post-traderat that post has a large 
capital invested ; that it would be an immense sacrifice if he should 
be deprived of that position. Mr. Marsh knows that it will be ruin 
to the post-trader if he shall be deprived of it, and these circumstances 
afford the best possible opportunity for just the arrangement that 
was subsequently made—for Mr. Marsh to make a contract with Mr. 
Evans by which Mr. Evans should receive the appointment upon the 
payment to Marsh of the sum of $12,000 per year. 

When they first met in the city of Washington Mr. Evans was 
stopping at one of our hotels; I do not recollect the name of the ho- 
tel. Mr. Marsh first calls upon Mr. Belknap or Mrs. Belknap. He is 
informed where Mr. Evans is stopping. He goes to the hotel, seeks 
the interview with Mr. Marsh, and in that interview Mr. Marsh first 
demands the sum of $20,000 as the only terms wpon which he will re- 
linquish the promise which the Secretary of War is said to have given 
him that he should have that post-tradership. After some further ne- 
gotiation the sum is reduced to $15,000, and there they meet and a 
verbal agreement is made that Marsh shall receive $15,000 in quar- 
terly installments; but they go to New York for the purpose of re- 
ducing the contract to writing, so that there can be no dispute about 
it. They are taken to the office of the lawyer of Mr. Marsh, and there 
the writing is drawn which is finally executed. But on the way to 


New York Mr. Evans, seeing in the Army and Navy Gazette some- | 


thing that induced him to think that the number of troops at this 
post might possibly be reduced, insists that the sum of $15,000 is more 
than he should pay; and, therefore, after further negotiation, the 
sum is still further reduced down to $12,000, and a condition put in 
the contract that he should pay for the first year $12,000 in equal 
quarterly installments, in advance, and thereafter the sum should be 
— in proportion if the number of the troops at that post was 
reduced, 

I think it will be made to appear that after Mr. Marsh had made 
this arrangement with Mr. Evans at a hotel in this city he called 


upon Mr. Belknap and informed him that an arrangement had been | 


made. At any rate, after he returned to the city of New York, he 


wrote to General Belknap requesting that Mr. Evans should be ap- | 


pointed post-trader in his place. That letter we have called upon 
the aceused to produce at this hearing. 
compeiled to introduce secondary evidence as to its contents. It 


is 


one of those letters which were placed on file in the office of the Sec- | 
retary of War, among a file of letters indorsed “ semi-official,” and, 


although it related to the appointment to a public position, although 


it Was an appointment made in his official capacity, it was regarded 


as semi-oflicial ; and before the Secretary resigned his office that let- 
ler was taken from the files of the Secretary of War, and subse- 


’ ; 7 | 
(uently other letters were also taken about the time that he resigned, 


those letters which were denominated “semi-official ;” but I hope, 
Senators, that letter will be produced by the accused. 


. . . | 
After this appointment was made under these circumstances, we | 


find that orders were issued from the War Department, all of them 

directly favoring the object which seemed to be in view in the appoint- 

ment. The first order which we shall produce is an order addressed— 
A. G.— 


- 


Adjutant-General, I suppose— 


Commanding officer at Fort Sill to be notified to remove all traders from that 
post excepting Mr. J. 8. Evans, who was appointed by the Secretary of War under 
act July 15, 1870, 


Mr. Evans, after his application was filed in the War Depart- | 
ment with the recommendations of the officers of the post, came to | 
After he | 


He spends his | 


If not produced, we shall be | 


I understand that Mr. Walker still remains chere with a stock of goods 


Ww. W 
JANUARY 14, 1871. 


_ This is about three months after the appointment was made, at 
is the first order issued from the Department, that I find, direct!) 
| that post. The receipt of this order was acknowledged by the con 
manding general, Grierson, and subsequently executed. On the 7th 
of June, 1871, we find this order issued from the War Department: 


Wak DEPARTMENT 
Washington City 7 71 

Let the following be issued as a circular of instructions defining the status of 
post-traders : 

A copy to each commanding officer and trader. 

Post-traders appointed under the authority given by the act of July 15, 1870, will 
be furnished with a letter of appointment from the Secretary of War, indicating 
the post to which they are appointed, : 

They are not subject to the rules prescribed in article 25, or paragraphs 196 and 
197, Army Regulations, 1863, in regard to sutlers, that office having been abolished 
by law. 

No tax or burden in any shape will be imposed upon them, nor will they be al 
lowed the privilege of the pay table. 

They will be permitted to erect buildings for the purpose of carrying on their 
business, upon such part of the military reservation or post to which they may be 
assigned as the commanding officer may direct Such buildings to be within con 
venient reach of the garrison. 

They will be allowed the exclusive privilege of trade upon military reserves to 
which they are appointed, and no other person will be allowed to trade, peddle, or 
sell goods, by sample or otherwise, within the limits of the reserve 

They are under military protection and control as camp-followers 

Commanding officers will report to the War Department any breach of military 
regulation or any misconduct on the part of traders J 

All previous instructions in regard to post-traders are hereby revoked 


June 7, 18 


Under this order the post-traders were no longer subject to control 
of the board of administration, and the board had no authority what- 
ever to fix the tariff of prices for goods which they might sell to sol- 
diers. 

In the fall of 1871 complaints were made that Eyans & Co. were 
selling liquor on the reservation. Suits were commenced in the 
United States district court. Communication of the fact was made 
to the Solicitor of the Treasury, and the Secretary of War was noti- 
fied of these complaints. The Secretary of War, on the 2d of Novem- 
ber, 1871, writes to J.S. Evans, post-trader at Fort Sill, the following 
letter : 

Sir: The attention of this Department having been called to the fact that spir 
ituous liquors have been taken into the Indian country without the authority of 
this Department and against the express prohibition of law by certain parties, 
I have the honor torequest that you will inform me whether your firm has carried 
liquors into that country to the value of $50,000 or any less sum previous to Octo 
ber 30, 1871; and, if so, by what authority they were introduced there 

Very respectfully, your obedient servant 





WM. W. BELKNAP 


Secretary of War. 


On the 8th of November thereafter, the Secretary of War writes 
the following letter to the Solicitor of the Treasury: 

Wark 

Sir: In further response to your letter of th: 
alleged illegal introduction of liquors, &c., into the Indian country by certain per- 
sons, among others Evans & Co., of Fort Sill, I have the honor to inform you that 
Mr. John 8S. Evans, post-trader at Fort Sill, through his friends, denies having 
taken liquor into the Indian country without authority. Mr. Evans was appointed 
to the post-tradership on October 1°, 1870, and holds it in his own name and not in 
| that of Evans & Co., and no complaint has ever been made against him by the 
military authorities at Fort Sill, he having been regarded a good and law-abiding 
business man. 

I therefore request that no proceedings be commenced against him without a 
thorough investigation of the charges that he has engaged in such practices shows 
they were well founded. 

Very respectfully, your obedient servant 


DEPARTMENT, November 8, 1871 


2th ultimo on the subject of the 


W. W. BELKNAP 


Secretary of War. 

To the SoLicrTor of the Treasury. 

From this letter of the Secretary of War to the Solicitor of the 
Treasury it is very apparent that Mr. Belknap had fresh in his mind 
that Mr. Evans was appointed post-trader at Fort Sill. He could not 
mistake as to the appointee. He recites it in this letter. On the 16th 
of February, 1872, two months and seven days after this letter was 
| written by the Secretary of War to the Solicitor of the Treasury, 
there appears a communication in the New York Tribune setting forth 
the extortions which were practiced upon the soldiers at Fort Sill, 
complaining of the manner in which post-traders were appointed, 
which article was seen by the Secretary of War. Mr. President, I ask 
that this article be read by the Secretary of the Senate. 

The PRESIDENT pro tempore. The Secretary will read the article 
called for. 

The Chief Clerk read as follows from the New York Tribune of 
February 16, 1872, being a telegram from Washington, dated Febru- 
ary 15, 1872. 

Passing over the first paragraph, the next one reads: 





Army officers stationed at forts in the West complain of the extortions practiced 
by the post-traders and of the gross abuses pr under the law which author 
izes their appointment. These traders ar en the exclusive pri\ 
| goods upon the military reservations to the officers, soldiers, Indians, and emi 
| grants The privilege is so v lua that it is obtained by political or family in 
fluence at Washington by men who ne go to the posts or engage in the b 
| but farm out the privilege to actual traders for sums amounting in some cases to 

$10,000 or $12,000 a year. The tradersoccupy relations to the Army similar to those 

the sutlers held during the war, with this exception: that the sutlers were under 
control of the post commanders, and the soldiers were protected against their rapac 
| ity by the power of a council of officers to fix a tariff of prices at which goods 


wcticed 
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should be sold 
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whereas the traders are appointed by the Secretary of War, and 
having no competition and beir inder ne control 





g charge any price they please 
The sutlers were aboli d att ‘ eof the ir, ane e Commissary Depart 
ment was required to farnish e necessary articles formerly kept by the suttlers 
and to sell them to the soldiers at cost pric Chis law the commissaries found irk 
some, and they have always managed it Soon after 





it went into effect 
ny one to trade at a military post 
ommanider ood arrance 
vantage but it did not 


ho have always sought exclusive privils ges 





the Adjutant-General] issued a 
who should show fitness to the 
ment for the troops, for it gave 
suit the traders 


n order al 
department ¢ 


them the ad 


his was a 


of « ompetition 


summer of 1270, ween, on the recommendation of the Secretary of War, a section 
was put into the Army bill authorizing the Secretary to appoint one or more trad 
ers at each military post “for the convenience of emigrants, freighters, and other 


citizens Phe section was plausibly worded and passed withont objection. Un 
der it the Secretary appoints but trader at each post, and refuses to appoint 
more, 80 that this single tra ler. having a monopoly of all the business, plunders 
the officers and men by charging them outrageous prices. There is no escape from 
his rapacity, because the officers have no control over him as they had over the sut 
ler. There is good authority for stating that traders’ privileges are systematically 
farmed out by those who obtain them from the War Department. The Secretary 
is not charged with being cognizant of these practices, and probably has not been 
informed of them. One of the most outrageous cases of the kind is described in the 
following letter from an officer stationed at Fort Sill, Indian Territory 

“T have incidentally learned that you have a desire to know whether a bonus is 
required from the traders here, for the privilege of trading, and have been urged 
to write you the facts in the case. As there seems to be no secret made of the 
matter and as, in common with all others here, I feel it to be a great wrong, I think 
you will readily excuse the presumption which my writing unasked by you might 
indicate. I have read the contract Ne tween J. S. Evans, a Fort Sill trader, and C, 
P. or C, E. Marsh, of 1867 or 1270, Broadway, New York, oflice of Herter Brothers, 
whereby J. 8. Evans is required to pay said C. P. or C, E. Marsh the sum of $12,000 
per year, quarterly in advance, for the exclusive privilege of trading on this mili 
tary reservation. I am correctly informed that said sum has been paid since 
soon after the new law went in force, and is now paid, to include some time in Feb- 
ruary next. Thisis not an isolated case I am informed by ofticers who were sta 
tioned at Camp Supply that Lee & Reynolds paid 310,000 outright for the same exclu 
sive privilege there. Other cases are talked of, but not corroborated to me; sufficient 
to state, the tax here amounts to near $40 per selling day, which must necessarily 
be — almost entirely by the command, and you can readily see that prices of 
such goods as we are compelled to buy must be grievously augmented thereby. It 
not being a revenue for the rnment and Mr. Marsh being an entire stranger 
to every one at the post, it is felt by every one informed of the facts to be, as I said 
before, a very great wrong.” 


Mr. Manager LYNDE. We shall show that this article in the Trib- 
une was seen by the Secretary of War or that at any rate he con- 
versed with Mr. Marsh and I think with others in regard to this 
article. It evidently created some alarm in the mind of the Secre- 
tary, and on the next day—for that article was in the number of the 
Tribune of the 16th of February—the Secretary writes the following: 


one 


Grove 


Wak DEPARTMENT 
Washington City, February 17, 1872. 

The commanding officer at Fort Sill will report at once, directly to the Adjutant- 
General of the Army, for the information of the Secretary of War, as to the busi 
ness character and standing of J.S. Evans, post-trader at that post; whether his 
prices for goods are exorbitant and unr or whether his goods are sold at 
a fair protit; whether the prices charged now and since his appointment to that 
position by the Secretary of War, under the act of July 15, 1870, are higher than 
those charged by him prior to that appointment, when he was trader under pre 
vious appointment; whether he has taken advantage of the fact that he is sole 
trader at that post to oppress purchasers by exorbitant prices; whether he charges 
higher prices to enlisted men than to officers; and whether he has complied with 
the requirements of the circular of the Adjutant-General’s Office issued June 7, 
171. 

The commanding officer is expected to make as full and as prompt report as is 
possible. 


asonable 


W. W. B. 
Also similar letger to commanding officer at Camp Supply in regard to the post- 
trader there, A. E. Reynolds 
The foregoing instructions were communicated to the commanding officers of 


Fort Sill and Camp Supply, Indian Territory, by the Adjutant-General in letters 
dated February 19, 1872. 


Now I wish to call the attention of the Senate to the reply which 
was received from General Grierson, the commanding officer at Fort 
Sill, in response to this inquiry from the Secretary of War. 


HEADQUARTERS, ForT Sit, INpIAN TERRITORY, 
February 28, 1872. 
ADJUTANT-GENERAL, UNITED States ARMY 

Washington, D. 0 

Sm: I have the honor to acknowledge the receipt of your letter dated February 
17, 1872, relative to the post-trader at this post 

I understand J. 5S. Evans's character as a buainess man is good, and he has here- 
tofore given general satisfaction ; but Mr. Evans is absent, and has been for some 
months, and has associated with him J.J. Fisher, now also absent, who has had 
control of the establishment and who claims to have the greater pecuniary interest 
in the business, (the business being conducted, however, under the name of J. 8. 
Evans.) Repeated complaints have been made to me of the exorbitant prices at 
which goods were sold by them, and when I have represented the matter to the firm 
they replied that they were obliged to pay $12,000 yearly (toa Mr. Marsh, of New 
York City, who they represent was first appointed post-trader by the Secretary of 
War) for their permit to trade, and necessarily had to charge high prices for their 
goods on that account. I have repeatedly urged them to represent this matter in 
writing to me, in order that I might lay the matter before the proper authority to 
relieve the command of this burden, upon whom it evidently falls; but they de- 
clined to do so, stating that they feared their permit to trade would be taken from 
them. 

As the prices could not be regulated by a council of administration, the trader 
not being a sutler, it has been contemplated by some of the officers of the garrison 
to represent this matter, without reference to J. S. Evans, through the proper mil- 
itary channels, but as it was claimed that the authority for the tradership eman 
ated from the Secretary of War it was feared that that course might be construed 
as taking exception to the action of superior authority 

The prices are considerably higher since his appointment by the Secretary of 
War than previously, and he has undoubtedly taken advantage of his position as 
sole trader in charging these exorbitant prices, giving the reasons above quoted, 
stating that he could not, under the circumstances, sell goods at lower prices. 

It has also been reported to me that he charges enlisted men greater prices for 
the same articles than he does officers, and, at all events, it is very evident that 
the officers and men of this garrison have to pay most of the $12,000 yearly, re- 
ferred to above, they being the consumers of the largest portion of the stores. 


OF WILLIAM W. 


| 





It lasted until the | 





BELKNAP. 


—_———————— ee _ 


I feel that a great wrong has been done to this command in being obliged to Dav 
this cnormous amount of money under any circumstances; the largest portion f 
which, at least, has been taken from the officers and enlisted men of this yp. 
nearly cll the money of the latter mentioned going to the trader. The respons le 
party for this great injustice should be held responsible and be obliged to refund 
the money 

If J. S. Evans has not paid this exorbitant price for permission to trade, as stated 
by him, his goods should be seized and sold for the benefit of the post fund 

In order to insure a healthy competition, to reduce the price of goods, and to » 
lieve the officers and soldiers of this garrison from this imposition, | recommend th 





it 


at least three (3) traders be appointed, and that those Sees be made upon 
the recommendation of the officers of the post ; that each trader be known to iy 
terested only in his own house, and that they be obliged to keep such articles ag 


are required for the use of officers and enlisted men of the Army, and to sell th 
at moderate prices 
The trader complies with circular of A. G. O issued June 7, 1871, as far as I am 
aware 
The buildings, (store, &c.) however, are not convenient to the present garrison 
having been built at the time when the command was in camp. F 
Very respectfully, your obedient servant, 


em 


B. H. GRIERSON 
Colonel Tenth Cavalry, Commanding 


Received in the office of the Adjutant-General March 9, 1872. 


[Indorsement. } 
War DepartMent, A. G. O., March 11, 1872. 


Respectfully forwarded to the Secretary of War, with application of C. P. Marsh 
for tradership at Fort Sill. 


E. D. TOWNSEND 
Adjutant-General 

Why was the application of C. P. Marsh returned to the Secretary 
of War with this letter? The application of C. P. Marsh was made 
at the time Mr. Evans was first appointed, in October, 1870. The 
letter from General Grierson showing to the Department the abuses 
existing at that post was received in March, 1872. It seems that at 
the time the attention of the Secretary of War was called to these 
abuses the application of C. P. Marsh was again sent up, in order that 
if there should be a new appointment made at that post it might still 
be in the control of this same C. P. Marsh, and these extraordinary 
profits which were realized from that post not lost to the parties in 
interest. 

On the 22d of March, 1872, about a month after this letter was 
written by the Secretary of War to the commandant at the post, Gen- 
eral Hazen was summoned before the Committee on Military Affairs 
of the House of Representatives and gave his testimony, setting forth 
and stating the abuses which existed at the post-trading establish- 
ment at Fort Sill. In that testimony, however, General Hazen does 
not seem to be as fully informed as was the correspondent of the Tri- 
bune of the 16th of February in regard to who the post-trader really 
was. General Hazen in his testimony seems to be of the impression, 
and so states, that Mr. Marsh, of New York, was appointed the post- 
trader, and that he had farmed out the post to Mr. Evans, who was 
discharging the duties of post-trader and paying for the benefits to 
be derived from it to Mr. Marsh directly. This testimony, which was 
given before the Committee on Military Affairs of the House on the 
22d of March, seems to have attracted the attention of the Secretary 
of War, and on the 25th of March, three days after the testimony was 
given, we find the following circular issued from the War Depart- 
ment, which would seem to a person who was really cognizant of all 
the facts to be intended to meet the real difficulties existing at Fort 
Sill, while it did not meet them at all. This circular is: 

(Circular. ]} 
War DEPARTMENT, 
Weshington City, March 25, 1872. 

I. The council of administration at a post where there is a post-trader will, from 
time to time, examine the post-trader's goods and invoices or bills of sale; and will, 
subject to the approval of the post commander, establish the rates and prices (which 
should be fair and reasonable) at which the goods shall be sold. A copy of the list 
thus established will be kept posted in the trader's store. Should the post-trader 
feel himself aggrieved by the action of the council of administration, he may ap- 
peal therefrom, through the post commander, to the War Department. 

This is an adoption of the old rule to some extent, and so far so 
good, 

II. In determining the rate of profit to be allowed the council will consider not 
only the prime cost, freight, and other charges, butalso the fact that while the trader 
pars no tax or contribution of any kind to the post fund for his exclusive privileges 


1¢ has no lien on the soldiers’ pay, and is without the security in this respect once 
enjoyed by the sutlers of the Army. 


“Once enjoyed,” but not enjoyed for several years previous to the 
abolition of that office. 

III. Post-traders will actually carry on the business themselves— 

Mr. Evans, it appears by the report of General Grierson, was him- 
self absent frequently from the post; but Mr. Evans after all con- 
sidered himself a resident at the post— 

Post-traders will actually carry on the business themselves, and will habitually 
reside at the station to which they are appointed. They will not farm out, sublet 
transfer, sell, or assign the business to others. 

Not one word in that order reaches the payment which Evans was 
making to Marsh. It merely prohibits the post-trader from farming 
out, subletting, transferring, selling, or assigning the business to 
others. Evans was the post-trader; he had been appointed by the 
Secretary of War post-trader; and he was paying by contract to 
Marsh, the friend of the Secretary, $12,000 a year for the appoint- 
ment which he held and the privileges he enjoyed. 

IV. In case there shall be at this time any post-trader who is a non-resident of 
the post to which he has been appointed, he will be allowed ninety days from the 





receipt hereof at his station te comply with this circular or vacate his appoint- 
— Post-commanders are hereby directed to report tothe War Department any 
failure on the part of traders to fulfill the re - oy ments of this circular ; 

VI. The provisions of the circular from the Adjutant-General's Office of June 
7. |71, will continue in force except as herein moditied. 

This order issued by the Secretary of War gave alarm to the post- 
trader at Fort Sill. He found that the attention of the public was 
called to the abuses existing there. He immediately commenced a 
negotiation with Mr. Marsh to reduce the amount which he had been 
paying, and finally completed an arrangement by which he was to 
p thereafter the sum of $6,000 a year instead of $12,000. 

i have given a history of this transaction principally from the 
documents on file in the Office of the Secretary of War. I have shown 
the history of this appointment, the orders which were issued all 
favoring, and especially favoring, the post-trader at this position, 
giving him opportunities and facilities such as no sutler in the Army 
ever had to extort money and make profits from his trade. I now 
call the attention of the Senate to the real operating causes, as we 
believe, for this indulgence and for this abuse. 

This appointment having been made on the 10th day of October, 
1270, and Evans having promised and entered into a contract that he 
would pay Mr. Marsh $12,000 a year, quarterly in advance, with a 
stipulation consenting that the first payment should be delayed for 


a time, we find on the Ist day of November thereafter, a little more | 


than twenty days from the time the appointment is made, an express 
package sent by Mr. Marsh to W. W. Belknap, in the city of Wash- 
ington, containing $1,500, delivered to Mr. Belknap by the express 
company in this city, receipted for by Mr. Belknap in his own hand- 
writing. We find on the 17th day of January thereafter another 
package of $1,500, just one-half of the quarterly payment, sent by 
express from New York City by Mr. Marsh to W. W. Belknap, re- 
ceived by Mr. Belknap here; and, if my recollection serves me right, 
it was also receipted by him personally. On the 1sth day of April, 
1571. another package of $1,500 was sent by express by Mr. Marsh to 
Mr. Belknap, and delivered to him in this city. 
delivered to him personally I cannot now state, or whether it was 
received by his clerk. On the 11th of November, 1873, another pack- 
age was sent by express of the same sum by Mr. Marsh to Mr. Belknap. 
On the 10th of April, 1874, another package of the same amount was 
sent by express to Mr. Belknap by Mr. Marsh. On the 25th of May, 
1*75, there was one package sent of $1,500, though indorsed $1,000 ; 
and on the 5th of November next thereafter a package of $750. 

When these express packages were sent to Mr. Belknap, Mr. Marsh 
will testify that he was accustomed to notify Mr. Belknap. He 
usually received his instructions as to how they should be sent, and 
whenever he sent them he notified Mr. Belknap that the packages 
were forwarded to him, usually sending him the receipt of the express 
company showing that the package had been received by the express 
company to be delivered to him, which receipt was returned back by 
Mr. Belknap to Mr. Marsh, written upon “ O K,” all correct, or some- 
thing of that kind; but all these receipts, all communications of any 
kind, every writing that showed that any money had ever been paid 
by Mr. Marsh to Mr. Belknap were destroyed. No one of them can 
be found. Mr. Marsh will testify that these writings were destroyed 
immediately after the transaction, and in order that no written evi- 
dence should be preserved of the facts. 

We shall show also that three payments were made to Mr. Belknap 
in certificates of deposit, one ander date of February 10, 1871, for 
$1,500; one under date of January 15, 1872; and one under date of 
November 9, 1874. As to these certificates of deposit, an effort was 
made to conceal and to prevent any trace of them from Mr. Marsh to 
Mr. Belknap, for they were always given and made payable to Mr. 
Marsh himself, never to Mr. Belknap. It is true that Mr. Marsh sub 
sequently indorsed these certificates of deposit to Mr. Belknap, and 
thereby we are enabled to trace them through his hand. 

The other payments mentioned in the specifications were made to 
Mr. Belknap in person. The payment of July 25, 1871, was received 
by Mr. Belknap in New York City; the payment of June 13, 1872, 
was the same ; the payment of November 22, 1872, the same. At the 
payment of April 28, 1873, Mr. Belknap was in Texas, and we shall 
not attempt to sustain that specification by evidence. That is the 
ninth specification of the fourth article. The payment of June 16, 
1573, was made to Mr. Belknap in New York. As to the payment of 
the 22d of January, 1874, we shall not attempt to sustain that charge, 
which is the twelfth specification of the fourth article. As at present 
advised in regard to the evidence which we have, I make this state- 
ment; but if in the course of the trial it should appear that we can 
prove these specifications we shall ask leave to do so, although at 
present we think we shall have no occasion. 

Now, Mr. President and Senators, if we succeed in proving these 
payments, as I have charged, it seems to me there is nothing neces- 
sary to be done, and the judgment of this court must convict the ac- 
cused. The receipt of these large sums of money from Mr. Marsh at 
the times, periodically, according to the original contract made be- 
tween Marsh and Evans, the amounts corresponding with the amounts 


of payments made by Evans to Marsh, handing over one-half of those 


payments to the Secretary of War, the circumstances under which 
the appointment was made, disregarding the recommendation of all 
the officers of the post with a knowledge that to take Mr. Evans from 
that post would ruin him in fortune and destroy his business, that it 
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was given to aman who had no intention and no purpose of going 
from New York City to an Indian trading post or a post in an Indian 
territory for the purpose of supervising or transacting the business ; 
all of these facts, known to the Secretary of War and his particular 
friend C. P. Marsh and from the post-trader 
who received the appointment this enormous sum, must convince 


used by him to extort 


every reasonable man that the Secretary of War was a particeps crim- 
inis in the whole transaction. 

Senators, | have occupied now more time than I intended when I 
first arose. I have felt at liberty to read to you the orders that were 
issued by the War Department, in order that you might be familiar 
with the condition of affairs at the time Mr. Belknap took charge of 
that Department, that you might be acquainted with the orders and 
the regulations existing at the time that this post-trader was ap- 
pointed; that you might know that the whole matter rested with the 
Secretary of War; that he at any time could have adopted rules and 
regulations to protect the soldiers at that post, to prevent extortion, 
rules which as a mockery he did adopt on the 25th of March, 1873, 
after the public attention had been called to these abuses. After all, 
I say asa mockery, because it did not reach the real evil; because this 
post-trader was not farming out his office, but was paying an out- 
sider for his influence with the Secretary of War. 

Senators, I have presented to you a statement of the proofs which 


we shall introduce to sustain this impeachment. There will be some 


| facts brought out in the course of the trial which I have failed to men- 


tion; but I have endeavored to present the principal ones. I do not 
feel that it is necessary to say anything upon the law if these facts 
shall be proven. You all know the magnitude of the crime; you all 
know the shock which its exposure has given to the American peo- 
ple; you know the disgrace which it has brought upon our Govern- 
ment, and it remains with you to vindicate the national character and 
show to the world that our Republic 
high official position. 

Mr. CARPENTER. Mr. President, before the manager takes his 
seat I should like to inquire of him, if he will inform us, whether the 
managers claim that the facts charged in the articles of impeachment 
violate any and what statute of the United States. In other words, 
will they inform us what particular “high crime” this is? 

Mr. Manager LYNDE. I will answer the gentleman that while 
we do not deem it important or necessary, in order to sustain the im- 
peachment, that it should be based upon any statute or act of Con- 
gress, we do rely and refer to section 1781 of the Revised Statutes, 
and also to section 5501. 

Mr. CARPENTER. Will you please to read those sections, or have 
them read, so that we can see what they are? 

The PRESIDENT pro tempore. The Secretary will read the sec- 
tions called for. 

The Chief Clerk read as follows: 

Sec. 1781. Every member of Congress or any 
who, directly or indirectly, takes, ree« 


requires official integrity in 


officer or agent of the Government 
ves, or agrees to recelve any money, prop- 
erty, or other valuable consideration whatever, from any person fer procuring or 
aiding to procure, any contract, office, o1 place, from the Government or any De- 
partment thereof, or from any officer of the United States, for any person what- 
ever, or for giving any such contract, office, or place to any person whomsoever, and 


every person who, directly or indirectly fers or agree gives, or be- 
deration whatever, for the pro 
md all 
act 


stows any money, property, or other val 
curing or aiding to procure any office, or place, and every member 
of Congress who, directly or ives, or agrees to receive any 
money, property, or other valuable whatever after his election 4s 
such member, for his attention to vote, or decision on any ques- 
tion, matter, cause, or proceeding which may then be pending, or may by law or 
under the Constitution be brought before h 1 his official capacity, or in his place 

a misdemeanor, and shall 


as such member of Ce ress, shall be de« ruilty of 
more than $10,000. And any 


be imprisoned not moro than two years and fined not 
such contract or agreement may, at the option of the President, be declared abso 
ss or officer convicted of a viola- 


lutely null and void: and any member of Congre 
om holding any office of honor, 


8 to give, or 
con 
uch cor 
indirectly, takes. rece 
cot sideration 


services, action 


tion of this section shall, moreover, be dis 
protit 
SEC 


pnaiiiied 
or trust under the Government of the Uni 

5501. Every officer of the 
behalf of the United States, in any official capacity under or by virtue of the au 
thority of any department or oflice of the Government thereof; and every officer 
or person acting for or on behalf of either House of Congress, or of any committee 
of either House, or of both Houses thereof, who asks, accepts, or receives any 
money, orany contract, promise undertaking, obligation, gratuity, or security for 
the payment of money, or for the delivery or conveyance of anything of value, 
with intent to have his decision or action on any question, matter, cause, or pro- 
ceeding which may at any time be pending, or which may be by law brought before 
him in his official capacity, or in his place of trust or profit, influenced thereby, 
shall be punished as prescribed in the preceding section. (See § 5451.) 


Mr. Manager MCMAHON. The managers are ready to submit the 
testimony now, and to have such witnesses sworn as are here pres- 
ent. 

The PRESIDENT pro tempore. 
of the witnesses who are present. 

The names of the following witnesses were called, and they ad- 
vaneed to the desk, and the Chief Clerk administered the oath pre- 
scribed to them, respectively: Caleb P. Marsh, FE. T. Bartlett, George 
W. Moss, J. S. Dodge, Robert C. Seip, Inwin McDowell, George M. 
Adams, E. W. Rice. 

Mr. MCMAHON. We propose to examine Mr. Adams first. 

The PRESIDENT pro tempore suggested that witnesses take a place 
at the right of the Chair, on a level with the Secretary’s desk; but 
at the suggestion of the managers and several Senators, a place on 
the floor in front of the Secretary’s desk was assigned to the wit- 
nesses. 


United States, and every person acting for or on 


The Secretary will call the names 
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Mr. Manager MCMAHON. I wish to ask Mr. Adams if he is the | 
Clerk of the House of Representatives. 

Mr. CARPENTER. One moment. 

Mr. BLACK. I will ask the gentlemen if they have any objection 
to state to us what they propose to prove by this witness ? 

Mr. Manager MCMAHON. Nothing, except to produce a document 
which we « xpect to prove by another witness, 

Mr. BLACK. Mr. President, I presume that the managers intend 
now to call the witnesses and produce the evidence which they have 
mentioned in their opening. 

Mr. Manager MCMAHON. The gentleman is correct. 

Mr. BLACK. We object to any evidence being given in conse- 
quence of the condition in which this case now stands; that is, we 
stand upon a right which, if it be recognized by the Senate, enables 
us to exclude all evidence such as that which they have declared 
their intention of giving. 

By the Constitution two-thirds of the Senate are required to con- 
vict the defendant. One-third voting in his favor express the sense 
of the Senate; that is, more than one-third voting in his favor are 
entitled to have their judgment recorded as the judgment of the Sen- 
ate upon any fact or any rule of law which is an essential element in 
any legal conviction which the Senate can pronounce. We make this 
objection now not with any intent or desire to indulge in argument, 
and still less with any wish to provoke an argument upon the other 
side. We can hardly expect that a majority of the Senate will take 
our view of the question now, inasmuch as it appears heretofore to 
have been rejected by the majority. 


The majority have this body in | 
their hands. 


They can order any judgment to be entered upon the 
record which they see proper, and for aught I can see they can exe- 
cute it. Although a bare majority has not the constitutional author- 
ity to do a thing, yet I do not know how to stop than if they think 
they have. Although a third of the Senate be constitutionally the 
organ of the whole Senate and has a right to express its judgment, 
yet if the majority will not let them do it I do not know what is to 
be done. We take it for granted that what the majority has once 
said it will say again; but yet it is necessary and proper that at this 
stage of the proceeding and at every stage we should so assertour right 
as that nothing can be quoted against us hereafter as a concession to 
the other side. We not only insist upon it that this court has no ju- 


risdiction ; that is, that one of the principal facts which it is neces- 
sary should be found in order to enable you legally to convict the 
accused does not exist, but that the fact and the law have been ac- 
tually found in onr favor, so that it is now declared already and placed 
upon record by the votes of more than one-third of the Senate that 
he is not, that he was not at the time when this impeachment was in- 


stituted against him, an oflicer of the Government; that the great 
question arose then and was debated before this body which Gov- 
ernor Johnston put so pertinently to the North Carolina convention at 
the time of the adoption of the Constitution by that State, “ How 
can a person be removed from an office which he does not hold ?” 

A majority of this body have concluded that he could be removed 
from an oflice which he did not hold. That has never got through 
our minds ; we cannot understand it. We do not appreciate the logic 
by which such a conclusion can possibly be reached, Of course I can- 
not say that it is absurd when I recollect who it is that thinks it is 
perfectly sensible and proper. Therefore there must be some reason- 
ing about it that we have not been able to comprehend ; but whether 
there is or is not, it has become a fixed constitutional fact established 
by the judgment of one-third of the Senate, and upward of one-third, 
and by the non-concurrence of two-thirds of the Senate, that he is 
not, and was not at the time of the commencement of these proceed- 
ings against him, an officer of the Government within the meaning of 
the Constitution. That we take it ought to end the question unless 
the gentlemen can show, or unless it shall be the opinion of the Sen- 
ate, that it makes no difference, that it is not an essential element in 
the judgment which you are about to pronounce. But we think it is, 
and to us, to me at all events, the point is so near being perfectly 
self-evident that I do not know how to make an argument upon the 
one side any more than upon the other side. You all know the difii- 
culty of proving that the light shines down through the spaces in 
yonder ceiling that are made for that purpose. The most difficult 
thing perhaps to prove is that which everybody knows to be true and 
which requires simply to be stated in order to establish it. That ismy 
fix here, Perhaps I may be mistaken about it; I suppose I must be. 
I would say certainly and clearly that I am mistaken about it if the 
Senate had not concurred in the same view. [now say that the sense 
of this body has been spoken by those who have a right to speak it 
to the number of more than one-third of its members, and that that is 
as conclusive of the caseas if every individual member had given the 
same vote. 

Mr. Manager MOAR. Mr. President, we are here to execute this 
order of the Senate that— 





The trial shall proceed on the 6th of July next as upon a plea of not guilty. 


We do not propose to discuss the question now whether that 
order was properly adopted, nor do we propose to discuss the ques- 
tion now what will be the legal and constitutional result in the ter- 
mination of this trial of the opinions which any individual members 
of this court may entertain or have heretofore expressed. 

Mr. CARPENTER. Mr. President, the order to which the honora- 


| articles good. 
| 


| first disposed of before we come into this trial. 


ble manager refers was based upon the order which was made de- 
claring that the plea in abatement was bad, that the demurrer to 
the replication was bad, the replication good, the plea bad, and ti, 
We have filed in due course of practice a motion to 
vacate that order, and that is the foundation of all subsequent pro- 
ceedings in this cause. It seems to me that that motion should je 
It would be a very 
awkward proceeding if we should spend three or four weeks here. 
with the sun riding with the Sirian star, in taking testimony, and the 
Senate should then finally be convinced that the order which had 
been made, and which is the foundation of this proceeding, was erro- 
neous and must be reversed. 

I want in this connection to say a few words in the nature of a per- 
sonal explanation. When I appeared here after that order was pro- 
nounced in the coart, I suggested to the court certain questions 
which in my opinion arose upon the order which required consulta- 
tion between the counsel for the defendant before we could determine 
what steps we would take as his counsel. Among other things, | 
stated my impression to be that in the case of a plea in abatement 
being demurred to, or after replication demurrer being filed to that, 
the rule that the court could go back through the record was con- 
fined to the particular branch of pleadings out of which the de- 
murrer arose; and that the Senate having decided that our demurrer 
to the replication of the House was bad, the court were estopped from 
going back to other parts of the record. A newspaper says—I did jot 


| quite understand it at the time—that the Senator from Ohio [ Mr. 


THURMAN | administered to me a glowing and proper rebuke for my 
impertinence and easy impudence in suggesting that an order made 
by the court could be erroneous. I want to purge myself of contempt, 
(not of the Senate, for I do not think the Senate regarded it as an 
impropriety on my part, but of contempt of the press that evidently 
did regard it as an improper suggestion,) by saying that there is no 
court in England or America exercising original jurisdiction which 


| does not concede as one of the regular steps of practice, motions to re- 


consider, and in chancery motions for rehearing and bills of review 
upon errors of law apparent upon the record. Half the criminal 
cases that are tried in England and America are finally disposed of 
on motions for a new trial based upon the suggestion that the court 
below bas erred in admitting or rejecting testimony or in its in- 
structions to the jury, and no man on the bench or at the bar ever 
supposed that such a motion was disrespectful to the court. The 
courts of chancery in England which administer original jurisdiction, 
our courts in this country, our circuit courts, the Supreme Court of 
the United States, all have rules regulating motions for rehearing ; 
and the Supreme Court of the United States itself, sitting with ad- 
vantages possessed by no other tribunal in the land to be correct in 
its judgment, has over and over again reversed its decisions. Oue 
of the first which was reversed was by Chief Justice Marshall revers- 
ing an opinion he had delivered himself, upon the ground that coun- 
sel had not argued the former case; that is to say, he apologized for 
the error in the former case upon the ground that counsel had not 
argued that case at the bar. 

In making the suggestion I did 1 beg to assert that I not only pro- 
fessed but that I entertained then and now the most perfect respect 
for this court. The Supreme Court of the United States would en- 
tertain a bill of review in any case where they had exercised the 
original jurisdiction conferred upon them by the Constitution. A 
State, for instance, is sued by a bill in chancery in that court. Every 
proceeding in that suit is regulated by orders of the court, from time 
to time, if necessary; and every incident of a chancery case in En- 
gland pertains to that trial in that court, and you may make a motion 
for a rehearing upon any order or decree made by the court; you 
may within a year file a bill of review for errors of law apparent 
upon the record of that court. I presume no man will doubt that. 

Again, let me say that in a case which I shall refer to in subsequent 
arguments before this tribunal, two years after conviction on an im- 
peachment in the British Parliament a bill pointing out errors of law 
was filed for the purpose of reversing that decree ; and by some proc- 
ess, not very plain from the histories which I have examined, the 
party convicted was relieved from the effect of the decree. 
for the explanation. 

Now I come back to this point: I say there was nothing disre- 
spectful to this court or any member of it in suggesting that that 
order was erroneous. At that time I was exceedingly modest about 
the statement. It was my impression very decidedly. and I stated 
it so; but I have devoted a week to the examination of it, and I am 
now prepared to prove it so to the satisfaction of every lawyer who 
holds a seat in the Senate. That order is the foundation of the pro- 
ceedings that are now to go on, and it seems to me that the regular 
and proper course would be to have that motion for rehearing ar- 
gued and disposed of by this court. I feel satisfied that the posi- 
tions which I assumed in the suggestions I made are sound; that 
that order is erroneous, especially in holding that the articles of im- 
peachment were sufficient in law; a question not before the court at 
all, as I will satisfy every member of the Senate when I get at it. If 
authorities can settle anything, then I say that we ought to be heard 
upon the reversal of that order before we go any further in the case. 

The authorities are plain, too plain to be doubted, and not a singic 
conflicting case, to my knowledge, can be found. In two of the cases 
the judges say that they have searched in vain for conflicting au- 


So much 





thority, to wit, that on a plea in abatement where the demurrer is 


overruled, or where it is followed bya replication to which a demur- 
vor is filed, and that demurrer is overruled, the court cannot go back 
‘ rough the record ; no other parts of the record are before the court. 

well-settled rule both in this country and in England, 


Phat 1s the Le ; as 
I can show by the authorities when we come to it. 


Then the order 


which was made was made erroneously; I may use the honest lan- | 


we of the law. “ Erroneously” is the honest, frank work. It im- 
lies no disrespect to the intellect of any Senator or the aggregated 
wisdom of the Senate, for God never made a court which could not 
err. We are ready to prove—not merely to assert, but to prove—by 
the authorities that that order is erroneous, and ought to be re- 
versed, 

lhe PRESIDENT pro tempore. 

Mr. Manager MCMAHON. No, sir. 

The PRESIDENT pro tempore. The question raised by the counsel 
will be reduced to writing, and the Chair will submit it to the Senate. 
Mr. Manager JENKS. I submit that they ask for no special order. 


I do not know that they ask for any ruling, and we therefore propose | 


to proceed with the trial. 

fhe PRESIDENT pro tempore. 
amination of the witness. 
Mr. SHERMAN. I suppose the question is, Shall the interrogatory 
put to the witness ? 
The PRESIDENT pro tempore. So the Chair understood, and he 
has asked that the proposition be reduced to writing. [A pause. ] 

Mr. CARPENTER. We ask the Clerk to read the order which we 
ush. 

The PRESIDENT pro tempore. The order will be read. 

The Chief Clerk read as follows: 


be 


The counsel for the accused object to the evidence now offered and to all evidence | 


» support the opening of the managers, on the ground that there can be no legal 
nviction, the Senate having already determined the material and necessary fact 
t the defendant is not, and was not when impeached, a civil officer of the United 


tates 


The PRESIDENT pro tempore. The Chair will submit the question 


of objection to the Senate. [Putting the question.] Senators con- 
curring in the objection will say “ay;” those non-concurring “no.” 
rhe **noes” prevailed. : 
The PRESIDENT pro tempore. The Senate overrules the objection. 
Proceed with the witness. 


GeorGr M. ADAMS examined. 
By Mr. Manager MCMAHON: 


Question. Mr. Adams, are you the Clerk of the House of Represent- | 


atives? 
Answer. I am. 
(. [Handing a paper. ] 
ceived it and what it is. 
\., [Having examined the paper. } 


Take that paper and state where you re- 


hand purports to be “articles of agreement between J. S. Evans and 

C. P. Marsh.” 

part of the original papers that were before the Committee on War 

Expenditures, I believe. It was forwarded to me from the Govern- 

ment Printing Office in connection with those papers. 
(. Has it been in your possession ever since ? 


A. It has been in my possession ever since it was returned to me | 


from the Public Printer. 
Q. (By Mr. Manager JENKS:) What public printer? 
A. A. M. Clapp, I believe, is the name. 
Mr. MCMAHON. We have no further questions. 
rhe PRESIDENT pro tempore. Do the counsel for the respondent 
desire to propound any questions? 


Mr. CARPENTER. No, sir. 


EDWARD T. BARTLETT called and examined. 
By Mr. Manager MCManon: 


Question. Where do you reside ? 

Answer. In the city of New York. 

Q. What is your occupation ? 

A. Attorney and counselor at law. 

. Amember of what firm? 

A. Bell, Bartlett & Wilson. 

. Are you acquainted with Caleb P. Marsh? 

A. Iam. 

. How long have you known him ? 

I think I have known him since the year 1868 or 1869. 

- Have you been his legal adviser in that time ? 

A. I have been. 

- State whether upon any occasion he came to you with a person 
whom he represented to be a Mr. Evans, for the purpose of having a 
contract drawn up? 

Mr. CARPENTER. Do the managers claim that they can intro- 
duce evidence of an interview between third persons at which we 
were not present ? 

Mr. Manager MCMAHON. Yes, sir; we propose to connect the ac- 


cused with it in the course of the trial. This is the mere formal 
part. of the proof. 
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Do the managers desire to be heard ? | 


The counsel objected to the ex- | 


The paper which I hold in my | 


It was received by me from the Public Printer as a | 


e 
Mr. CARPENTER. 
prov mn 
which Mr. Belknap was not pres¢ 
Mr. Manager MCMAHON. I simp! 
came t 
Mr. ¢ 
present. 
Mr. Manager MCMAHON. We cannot get in all our facts at once; 
we must get them in one at a time. 
The PRESIDENT pro tempore. 
Mr. CARPENTER. No; go on. 


Mr. Manager MCMAHON, (to the witness.) Can you answer the 
question ? 


The Witness. Let the stenographer read the question. 
The question was read, as follows: 


Q. State whether upon any occasion he [Marsh] came to you with 
a person whom he represented to be a M 


, a Mr. Evans for the purpose of 
| having a contract drawn up? 


A. When I was employed to draw 
to my office, 


Isl 


We do not know a1 


vy rule which allows them to 
bet wer 


interview nthis mana two or three other men at 


for the fact, whether 
he »adraw the 


ARPENTER. 


1greement 


That is no fact here, unless Mr. Be Iknap was 


Do counsel object ? 


this contract Mr. Marsh came alone 


I did not see Mr. Evans until the contract was executed. 
Mr. Marsh came to my office, as I now remember, about the date of 
that contract, and handed me a written memorandum of his own con- 
taining in substance the subject-matter of this contract and requested 
me to reduce it to legal shape. 


Q. [Handing to the witness the paper identified by Mr. Adams. ] 
Look at that paper, and see if that is the agreement which you drew 
up and which was signed by the parties? 


A. [Having examined the paper.] That is all in my handwriting. 

Q. The agreement is in your handwriting? 

A. Yes, sir. 

Q. Who is thg subscribing witness to it? 

A. Iam. 

Q. Thatis your signature? 

A. Yes, sir. 

Q. Did the parties sign it in your presence ? 

A. After the contract was drawn I was requested to callon him up 
town in the evening, at the store of Herter Brothers, No. 867 Broad- 
way, as | now remember. Mr. Marsh wasa partner in that firm; and 
I was there introduced by Mr. Marsh to a gentleman called John 8S. 
Evans, whom I had never seen before 
| This gentleman and Mr. Marsh executec 

Mr. Manager MCMAHON. We offer t 
desire that the Secretary may read it. 
The PRESIDENT pro tempore. 

| retary, if there be no objection. 

The Chief Clerk read as follows: 
Articles of agreement mace 

by and between John 

America. of the first part 

street, of the city, county 

namely 

Whereas the said Caleb P. Marsh } 
knap, Seer ry of War of the ‘ ppointme 
Fort Sill aforesaid; and whereas the na ‘ i John I 
the commission of appointment of said post-trader a t Sill 
| mission and at th« 1 request of Marsh 
wse Of carrying out the termsof th \ nt lw 

is to hold said position of post 
| Caleb P. Marsh, and for the purposes h« 

Now, therefore, said John 8. Evans 
the sum of $1 to him in hand paid by s 
| hereby acknowledged, hereby covenant 

the sum of $12,000 annaally, payable « 

aforesaid; said sum to be so payable dari 

lutely anc under all circumstances, an 

notwithstanding; and thereafter said su »le, unles 
| reduced in amount in accordance with the S ent pro ons of tl 

In consideration of the 

aforesaid as follows, namely 
First. This agreement is made on th 
United States Army, which are now sta 1 at Fort Sill aforesaid 
Second. If at the end of the first year of this agreement the forces of th 
States Army stationed at Fort Sill afor Lh be 
to exceed one hundred men, then this agre 
changed for the next year. If, however, the said fore 
ished beyond the number of one hundred men, then the amount to be paid under 
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Eighth. And it is expressly understood and agreed that the stipulations and 
covenants aforesaid are to apply to and bind the heirs, executors, and administra- 
tors of the respective parties 

In witness whereof the parties to these presents have hereunto set their hands | 
and seals the day and year first above written. 

: JOHN 8S. EVANS. [skat.]} 
Cc. P. MARSH. [SEAL] 
Signed, sealed, and delivered in presence of — 
E. T. BAnTLert. 


Mr. Manager MCMAHON. We are through with the witness for 
the present. 

The PRESIDENT pro tempore. 
ask? 

Mr. CARPENTER. No, sir. 

Mr. Manager MCMAHON. I desire to ask counsel on the other side | 
if they have any objection to permitting Mr. Bartlett to return home, 
liable to be recalled by telegraph? 

Mr. BLACK. We have no objection. 

Mr. Manager MCMAHON. We shall need him again. He is not 
discharged, but we will take the responsibility of letting him go, we 
telegraphing him when we desire him to be here. 

The PRESIDENT pro tempore. The next witness will be called. 

Mr. Manager MCMAHON. I should like to know if John 8. Evans 
has arrived yet ? 

The PRESIDENT pro tempore. The Secretary will call the name. 

The Chief Clerk called the name of John 8. Evans, but no response 
was heard. 

John I. Fisher’s name was called and no response made, 


Have the counsel any questions to 








GreorGE W. Moss called and examined. 
By Mr. Manager MCManon: 


Question. What is your occupation at present? . 
Answer. I am the ageut of Adams Express Company in Washing- | 
ton. 

Q. How long have you been in their employ ? 

A. Eleven years. 

Q. Continuously ? 

A. Yes, sir. 

Q. What position have you held for the last six years? 

A. Within that time I have held two or three different positions in 
the office. 

Q. State them. 

A. Six years ago I was in charge of the money department, and 
four years ago I was appointed acting agent; two years ago, agent. 

Q. Who succeeded you in the money department? 

A. Mr. Giddings. 

Q. Who is your money-delivery clerk? 

A. Mr. Dodge. 

Q. How long has he been so? 

A. I think he has been there for fifteen or sixteen years. 

Q. Have you brought with you the books that you were subpe- 
nae to bring? 

A. Yes, sir. 

Q. Please produce them; we wish to look at them. 

[The witness produced the books. ] 

Mr. RANDOLPH. Mr. President, is there any objection on the 
part of the Senate and counsel to have the witness stand at your 
right or left? So far as I am concerned, it is utterly impossible for me 
to hear one word out of three that is spoken. It has been so during 
the whole time. If I take the seat of another Senator it is at his in- 
convenience. This is my seat. I have no right to another, but I 
have a right to hear what is said. 

[The honorable Senator occupies the extreme northwestern seat in 
the Chamber. 

The PRESIDENT pro tempore. The Chair will state to the Senator 
that he designated a little higher place for the witnesses, but the 
managers and counsel thought it would be preferable to have the 
witness in front of the desk, and the Chair submitted that to the 
Senate, and, as there was no objection, the witnesses were placed 
there. 

Mr. BLAIR. We do not object to the change proposed. 

The PRESIDENT pro tempore. Is there objection to the witnesses 
standing near the Chair on a higher place ? 

Mr. Manager MCMAHON. There will have to be some arrange- 
ment for the handing of these books there. 

The PRESIDENT pro tempore. The witness will stand on the right 
of the Chair on a level with the Secretary’s desk and try to make 
himself heard. 

[The witness was placed in the position stated, as were the subse- 
quent witnesses. ] 

Q. (By Mr. Manager MCManon:) Mr. Moss, have you your books 
arranged in order by years? 

A. Yea, sir. 

Q. Turn to the book that contains your bound way-bills for Novem- 
ber, 1870. 

A. Yes, sir; here it is. 

Q. Turn to the original way-bill of November 1, 1870, shipment 
from New York. 

A. [Examining book.] I have it here. 

Q. Before we ask you its contents, state if that is the original pa- 
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per that accompanies shipments of money from New York to Wash- 
ington City. 

A. It is. 

Q. In whose handwriting is that bill? 

A. Mr. Moody’s. 

Q. Where does he reside? 

A. In New York. 

Q. State the custom in your office in regard to verifying the pack- 
ages that are put into the safe with the way-bill that accompanies 
them. 

A. They are verified by the check of the clerk who places them in 
the safe and his signature at the bottom of the manifest. 

Q. Tell us if there appears to have been a package sent from New 
York, and, if so, from whom, to General Belknap of that date ? 

A. Yes, sir; a package of $1,500 for General Belknap on that date. 

Q. Sent by whom? 

A. C. P. Marsh. 

Q. From what point? 

A. From New York to Washington. 

Q. Now turn to the book under date of January 17, 1871; have you 
the original way-bill of that date ? 

A. Yes, sir. 

Q. Do you find a shipment there to General Belknap? 

A. Yes, sir; one package, $1,500, from C. P. Marsh to Hon. W. W. 
Belknap. 

Q. From what point was it shipped? 

A. From New York. 

Q. In whose handwriting is that way-bill? 

A. In the same, Mr. Moody’s. 

Q. Mr. Moody’s or Mr. Young’s ? 

A. Mr. Moody’s. Mr. Young verifies the manifest. 

Q. Turn to the book for April 18, 1871; do you find a shipment 
there to General Belknap ? 

A. I do. 

Q. Give the particulars of it. 

A. One package, $1,500, from C. P. Marsh to Hon. W. W. Belknap, 
from New York. 

Q. Whose handwriting is that in? 

A. The same; Mr. Moody’s. 

Q. By whom checked ? 

A. Mr. Young. 

Q. Now turn to November 4, 1873. 

A. I have it. 

Q. State the contents of that way-bill. 

A. One package, $1,500, from C. P. Marsh to General W. W. Belk- 
nap, from New York. 

Q. In whose handwriting is that made out ? 

A. The same ; Moody’s. 

Q. And checked by Young ? 

A. Checked by Mr. Young. 

Q. Now turn to the 10th of April, 1874. 

A. April 10, 1874, from New York, one package, $1,500, from R. 
Carey & Co. to Hon. W. W. Belknap 

Q. In whose handwriting and by whom checked ? 

A. It isin the handwriting of Mr. Moody. There is no check on 
this bill. Mr. Young was absent then. 

Q. Turn to the 24th of May, 1875. 

A. May 24, 1875, from New York, one package, $1,000, from R. G. 
Carey & Co. to W. W. Belknap. 

Q. In whose handwriting is that way-bill and by whom checked? 

A. It is in Mr. Moody’s writing. There is no check at the bottom. 

Q. Now turn to November 8, 1875. 

A. November 8, 1875, from New York, one package, $500, from R. 
G. Carey & Co. to Hon. W. W. Belknap. 

Q. In whose handwriting is that way-bill or manifest ? 

A. Mr. Moody’s. 

Q. And checked by Mr. Young ? | 

A. Mr. Young's check is not on it. 

Q. Take January 18, 1876. 

A. That I have not here with me. That book is in the binder’s 
hands. 

Q. We may probably take a statement of that at some future time. 
Have you any book from which you can make a statement of it? 

A. Yes, sir. 

Q. What book is it? 

A. The delivery-book. 

Q. State what that is, the date, and all about it. 

A. The package on the manifest of January 18, 1876, was received 
here on the morning of the 19th; it was for a parcel valued at $2,000 
with no name of the consignor given, for Mrs. W. W. Belknap. 

Q. Was it money ora parcel? 

A. I cannot say. 

Q. Now, in regard to all these way-bills or manifests, I desire to 
ask you a few general questions. Are these the money shipments 
from New York to this city ? 

A. Yes, sir; this book contains the money as well as the freight 
way-bills. 

Q. But these you have beenreading from are the money way-bills! 

A. Yes, sir; the money way-bills. 

Q. In what way does that money come forward from New York t 
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A. It comes to us in a safe. | 
Q. After the safe is opened, state whether the marks on the con- 
tents of the packages are compared with the way-bill. 

A. Yes, sir; they are. 

Q. And if found not to correspond in the least particular, what takes | 

; i 
yace 7 

{, Upon the receipt of a safe containing money packages it is the 
duty of the clerk to check each package from off the manifest and | 
attest it by his particular check. If it should turn out that a package | 
was short, we should have to telegraph about it. 

Q. That is marked “ short ?” 

A. The package is marked “ short,” and we telegraph at once. | 

Q. You know nothing, of course, about the contents except from 
the marks on the outside ? 

\. That is the only way. 

(). Now state from these way-bills what were the marks on the out- 
side of each one of these packages delivered to General Belknap, gud 
partic ularly whether the money mark would be on the outside of each 
one and the amount of money. 

A, Each package would be marked with the amount of money said 
to be contained in the package. The envelopes that are in common | 
use by express companies have the name of the shipper as well as the | 
consignee. 

Q. So wherever the way-bill shows that a package marked “$1,500” 
came forward, that package must have had “$1,500” in figures marked 
on the outside ? 

A. Exactly. 

Q. Is not the only place from which you could get the information 
to make up the way-bills the outside marks ? 

A. Yes, sir. The money way-bill is a perfect transcript of the face 
of the money envelope except the local address in the city. 

Q. You have besides these way-bills the receipt-books. Explain 
now to the court how those receipt-books are made up first and by 
: whom before they are sent out with the delivery clerk to deliver the 
money. 

\. After a money manifest is checked, it is the duty of a clerk who | 
is delegated for that purpose to transcribe the entries from the mani- 
fest to the delivery book, and this delivery clerk then takes his book 
and checks the packages to see that they are all there before he leaves 
the office; so that the delivery book is a transcript of the manifests. | 

Q. And he sees also that the book corresponds with the marks on 

































































the packages? 
A. He must see. 
Mr. Manager MCMAHON. I believe that is all, Mr. Moss, at pres- 
ent. Gentlemen on the other side can examine. 
Mr. BLAIR. We do not intend to cross-examine him. | 
Jonas 8. DopGE called and examined. | 
By Mr. Manager MCMAHON: 
Question. How long have you been in the employ of Adams Ex- | 
press Company ? 
Answer. Since 1856. 
Q. In what capacity? 
A. In various capacities. 
Q. How long have you been the money-delivery clerk ? 
A. For thirteen vears. 
: Q. These last thirteen years? 
; A. The last thirteen years. 
Q. Take the delivery books—you have them in order—take first 
November 1, 1.870. 
A. I have the delivery-books, [ producing books. } 
Q. See whether, on the 2d of November, 1870, you had a package 
; for General Belknap ; and, if so, from where, what it was, and to 






whom you delivered it, and who receipted for it. 
_A. I find an entry of November 2, 1870, “One package, value 
$1,500, from New York,” to Hon. W. W. Belknap. 

Q. Does the shipper’s name appear ? 

A. The shipper’s name appears in pencil. 

Q. Who was the shipper ? 

A. C. P. Marsh. 

Q. Did you deliver that in person ; and, if so, by whom was the re- 
ceipt given to you ? 

A. Lhold the receipt of W. W. Belknap. 

Q. Is that his handwriting ? 

A. Yes, sir. 

{. Does your receipt book show the individual person to whom you 
delivered the package ? 

A. Yes, sir. 

Q. Now turn to the 17th of January, 1871. 

A. IL have the book for January 17, 1871. 

Q. Now state what appears there that has reference to this case— 
the delivery of money to Mr. Belknap. 

A. There appears one package from New York, value $1,500, from 
C. P. Marsh to Hon. W. W. Belknap. 

Q. By whom receipted ? 
A. The receipt is signed “ W. W. Belknap.” 
Q. Whose handwriting is that receipt in? 
A. It seems the same as before, “W. W. Belknap.” 
Q. Turn now to April 18, 1871. 


















| for W. W. B. 


| from R. G. Carey & Co., to W. W. Belknap. 


| Belknap. 





A. On April 12, 1871, I find one package 


from New York from C. P. 
Marsh, 31,500, to Hon. W. W. Belkn 


ip, and the receipt is signed by 
| I s q 


“John Potts, for W. W. B. 
Q. Who was John Potts? 
A. John Potts was chief clerk of the War Department. 
Q. He is now cle ad, is he not? 
A. He is dead. 
Q. You delivered that package to Mr. Potts for General Belknap? 
A. I delivered the package to Mr. Potts. 
Q. Now turn to the 4th oi November, 1873? 
A. November 4, 1873, one package, from New York, from C. P. 


‘sh, Sl, 


Mar 500, to General W. W. Belknap, delivered to H. T. Crosby, 


Q. Who was H. T. Crosby? 


A. H. T. Crosby was chief clerk of the War Department. 
Q. He is now in the War Department, is he not? 


A. He is still in the War Department. 
Q. Did you deliver that to Mr. Crosby for General Belknap? 
A. I did. 
Q. Now turn to the 11th of April, 1874. 
A, There appears on the 11th of April, 1874, one package from R. 
G. Carey. & Co., New York, $1,500, to Hon. W. W. Belknap. 
Q. Receipted for by whom ? 
A. The rec eipt is signed * W. T. Barnard 
Q. Do you know who Mr. Barnard is? 
A. I know he is in the War Department, in the chief clerk’s room. 
Q. You delivered that package to him for General Belknap ? 
A. Yes, sir; for General Belkn »p, in the chief ¢ lerk’s office. 
Q. Now turn to the 25th of May, 1875 
A. May 25, 1875, I tind entered one package, $1,000, from New York, 


The receipt 18 signed 
“HH. T. Crosby 2? 

Q. Do you know who H., T. Crosby was? 

A. H. T. Crosby was chief clerk of the War Department. 

Q. That was receipted for by him for General Belknap # 

A. It is not so designated here. 

Q. It is only signed “ H. T. Crosby ?” 

A. That is all. 

Q. Now turn to November 8, 1875. 

A. I have November 9, 1875, here. I have one package from New 
York, value $500, from R. G. Carey & Co., New York, for Hon. W. W. 
The receipt is signed * W. W. Be Iknap.” 

Q. In whose handwriting is that signature ? 

A. It seems to be W. W. Belknap’s. 

Q. Now turn to the 19th of January, 1876. 

A. January 19, 1876, I find one package, value $2,000, from New 
York—no name given of the person who sent it--to Mrs. W. W. Bel- 
knap. 

Q. By whom is that receipt signed ? 

A. It is receipted by ‘“‘Mrs. W. W. Belknap, 2222 G street.” 

Mr. Manager MCMAHON. We say tothe gentlemen on the other 
side that we claim nothing from this shipment except as side-evidence 
of other facts that we expect to prove in the case. * I desire to call 
the attention of the counsel on the other side to the fact that we want 
to know if they make any point on these signatures of General Bel- 
knap himself? 

Mr. CARPENTER. We are not making any’points at all. 

Mr. Manager MCMAHON. I observe that. 

Mr. CARPENTER. We are respectful spectators. 

Mr. Manager MCMAHON. We are through with the witness. 

The PRESIDENT pro tempore. Do counsel desire to ask the wit- 
ness any questions? 

Mr.CARPENTER. No,sir. We have a mere curiosity in knowing 
from the managers whether they claim anything from this last pack- 
age of $2,000? 

Mr. Manager MCMAHON. 
Mr. CARPENTER. 
knap on that account? 

Mr. Manager MCMAHON. I think not; but if in the course of the 
trial something that we do not now expect should be developed, we 
do not expect to be debarred from claiming that, of course. 


I think not. 
You do not claim anything against Mr. Bel- 


H. T. Crossy sworn and examined. 
By Mr. Manager MCMAHon: 


Question. Look at the book produced by the last witness contain- 
ing the receipt of November 9, 1875, and say in whose signature that 
receipt is. 

Answer. It seems to be a receipt by W. W. Belknap, 

Q. In whose handwriting is it. 

. It looks to me like his. 

Are you familiar with his handw riting? 

. Lam quite familiar with it. 


Q. You have seen it a good many times? 
A. A great many times. 


. Are you not sure that it is his handwriting? 
. lam as positive as I am of most signatures I am familiar with. 
. Turn now to the 25th of May, 1875, and say by whom that re- 
ceipt is signed ? 

A. By myself 
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Q. For whom? 
A. For General Belknap. 
Q. Why did you sign your name to it when the package was for | 
General Belknap? 
A. It was usual for me to sign the receipts for express packages for | 
General Belknap or any Secretary of War. 
Q. Did you sign that for the Secretary of Warf 
A. Yes, sir. 
Q. Did you hand that package over to him? 
A. I suppose I did. I have no recollection of it now. 
Q. Now turn to the 11th of April, 1874. 
A. Under date of April 11, 1#74, there appears a package for $1,500, 
the receipt signed by “W. T. Barnard.” 
Q. In whose handwriting is that receipt signed by Barnard ? 
A. It looks like his. I recognize it as his signature. I would ordi- 
narily recognize it as his signature. 
Q. What position did he hold? 
A. He was clerk in the War Department, on duty with the Secre- | 
tary of War. 
Q. What room did he oceupy in the War Department ? 
A. The same room with the Secretary of War. 
Q. He waa his confidential clerk, was he not? 
A. Yes, sir. 
Q. Pass to the next, November 4, 18737 
. November 4, 1873, appears one package, $1,500; the receipt signed 
“H. T. Crosby for General Belknap.” 
. Whose handwriting is that? 
A. The receipt is in mine, 
. You received that money ? 
. Yes, sir; I suppose I did. 
. Did you deliver it to the Secretary ? 
. I think so. 
. Turn now to April 18, 18717 
. April 18, 1871, appears an entry, $1,500, W. W. Belknap, «igned 
by John Potts. 
Q. Who was John Potts? 
A. John Potts at that time was chief clerk of the War Depart- 
ment. 
Q. Is that his handwriting ? 
A. Yes, sir; I recognize it as his handwriting. 
Q. Was he authorized to receive packages for the Secretary? 
A. That I do not know. 
Q. Did he in fact receive them ? 
A. He often received them. 
Q. Turn now to January 17, 1871. 
A. January 17, 1871, appears one package, $1,500, the receipt | 
signed by W. W. Belknap. 
Q. In whose handwriting ? 
A. It looks like General Belknap’s signature. 
Q. Is it his? 
A. I think it is. 
Q. Turn to November 2, 1870. 
A. November 2, 1870, appears one package, $1,500, signed by W. 
W. Belknap himself. 
Q. Now tell us in whose handwriting it is? 
A. That appears to be General Belknap’s signature also. 
Q. What position do you occupy in the War Department, and for 
how long a time have tou been there? 
A. Ihave been there in various capacities as clerk for twelve or 
thirteen years. 
Q. What connection had you with General Belknap at any particu- 
lar time? 
. I was his confidential clerk. 
. During what period? 
. During the years 1870, 1871, and a part of 1872. 
. Up to what date in 1872? Do you remember ? 
. I think until the 24th of July ; somewhere thereabout. 
. What position did you assume after you ceased to be his confi- 
dential secretary? 
A. I was appointed chief clerk of the Department upon the death 
of John Potts. 
Q. How long did you occupy that position ? 
A. I still occupy that position. 
Q. Mr. Potts died in what year? 
A. July, 1872. 
Q. Have you made an examination of the records of the War De- 
—— for the purpose of ascertaining where General W. W. Bel- 
snap was upon the 25th of July, 1871? 
A. Yes, sir. 
Q. Where was he at that date? 
A. I do not recollect. 
Q. [Producing a letter.] You may have this letter, if it is in your 
handwriting, to refresh your memory. Youcan look over that letter. 
A. [Examining the letter.] It is not in my handwriting, but I 
dictated it. 
Q. Where was General Belknap on the 25th day of July, 1871? 
A. I cannot state positively where he was. 
Q. Was he in Washington City? 
A. 1 do not know, but it appears from our records that he was ab- 
sent. 
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———. 
Q. How do you make it appear from your records that he was ab- 
sent? 
A. By the manner in which the correspondence, the letters, indorse- 


|} ments of the Department, and orders were signed. 


@. Now turn to the 13th of June, 1872, and state whether he was 


| in the city of Washington at that date. 


A. I do not know of my own knowledge whether he was or not, but 
from the record it appears that a telegram was sent to him at West 
Point on the 12th and 16th of that month. No record as to the 13th 
appears. 

@. Where was he upon the 22d of November, 1872? 

A. A telegraphic dispatch was sent to him at Chicago on the 19th, 
and one to New York on the 23d, but the records do not show whero 
he was on the 22d, nor do I know myself. 

Q. Where was he upon the 16th day of June, 1873? 

A. The record appears to show him at West Point. 

Q. The memorandum that you have there was made out at your 
dictation ? 

A. Yes, sir. 

Q. From an inspection of the record ? 

A. From an inspection of the record. 

Q. You were examined at one time, I believe, by a subcommittee 
of the board of managers ? 

A. Yes, sir. 

Q. When General Belknap went out of office state whether any ap- 
plication was made to you by him for his papers. 

A. No, sir; there was no application made by him. There was a 
direction given by him verbally to me tosend him his private papers. 

Q. Now state what character of papers you have, whether they are 
all of an official character or of another character besides official ; 
and, if so, what term do you use to designate letters that appertain 
to business but are not really official letters? 

A. It depends, I suppose, upon the taste of the person who has 
them in his possession as to what he calls them. 

Q. Give us now an instance of that par cular matter, whether 


| there were several kinds of letters that General Belknap received. 


A. There are, of course, letters private and letters public; letters 
which he regards as confidential and which he does not put on file, 
and letters which go regularly upon the public file. As to his own 
personal private matters he is at liberty to dictate, or any Secretary 
I have ever seen is at liberty to dictate, whether he shall put them 
upon record or not. It is a matter in his jadgment. 

Q. Did you have a book called an index of semi-ofticial letters ? 

A. Lhad no book called an index or known by any such term. I 
kept a book, a memorandum of such letters as were received and 
handed to me for record in that book. 

Q. Did those letters go upon the regular record of the War Depart- 
ment? 

A. No, sir; I think they never did. 

Q. There was a distinction made between the letters? 

A. Yes, sir; they were considered private letters. 

Q. What passed between you and the Secretary, Mr. Belknap, in re- 
gard to his letters after he went out of office? Give us about the 
language. 

A. I think he merely said tome, “ Send my private papers and other 
matter to me.” 

Q. The application that Mr. Marsh made to have Mr. Evans ap- 
pointed ; do you remember a letter like that ? 

A. Yes, sir. 

Q. Was that among the files of the official letters of the Govern- 
ment ? 

A. No, sir; I think not; never. 

Mr. Manager MCMAHON. Before proceeding any further, we de- 
sire to notify the gentlemen on the other side that this is one of the 
documents which we have served a written notice on them to pro- 
duce ; and unless objection is made now, we shall proceed to examin¢ 
in regard to the contents of that letter. 

The PRESIDENT pro tempore. Is there objection? The Chair hears 
none. 

Q. (By Mr. Manager McManon:) Give us the contents of that letter. 
If you have the letter, that would answer all the purposes. 

Mr. CARPENTER handed a letter to the manager. 

Mr. Manager MCMAHON, (to the witness.) Look at that letter, 
and see if that is the letter that you handed to General Belknap. 
[Handing a letter. ] 

A. [Examining letter.] I suppose this was in the package of let- 
ters presented to him. 

Q. You observe the handwriting ? 

A. Yes, sir. 

Q. From whom did you get this letter? 

A. I suppose I got it from General Belknap. I must have got it 
from him. At this period of time I do not recollect. 

Q. You put that among the semi-oflicial private letters. By whose 
direction was that done? 

A. That was ordinarily assumed to be by direction of the Secretary 
when it was handed to me. d 

Q. I understood you to state a while ago that the classification ot 
official and confidential letters depended upon the judgment of the 
person who received the letter. 

A. Yes. sir. 
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Q. And this letter was handed to you as one of the confidential 
class which was indexed and did not go upon the public record. 

A. Yes, sir. 

Q. This never did go upon the public records, did it? 

A. It never did. 

. Who had possession of this letter when General Belknap went 
out of office ? 

A. It was one of a series of letters of the same character that had 
been stowed away in the bottom of an old book-case ever since I re- 
linquished the position of clerk to General Belknap in 1872. 

Q. Stowed away among the confiential, semi-official letters ? 

A. Yes,sir. There was no particular form for it. They were wrapped 
up in a package and put away. 

Q. How did you come to get this particular letter and deliver it to 
General Belknap ? 

A. I delivered that with the other letters to him. 

Q. Did not a conversation pass between you and Mr. William T. Bar- 
nard in regard to this letter? 

A. I think there did. 

Q. What was that conversation while you were searching for this 
letter ? 

A. I do not recollect. 

Q. Were you not looking for the letters that related to the Fort 
Sill matter? 

A. Probably I was; I do not recollect. 

Q. And in looking for those letters you found this one ? 

A. That may be the case ; I have not the recollection of it now. 

Mr. Manager MCMAHON. We desire the Secretary to read this let- 
ter now, and we offer it in evidence. 

The Chief Clerk read as follows: 

No. 51 West THtrty-FIFTH STREET, 
New York Oity, October 8, 1870. 

Dear Sir: I have to ask that the appointment which you have given to me as 
post-trader at Fort Sill, Indian Territory, be made in the name of John S. Evans, 
as it will be more convenient for me to have him manage the business at present. 

Iam, my dear sir, your very obedient servant, 
Cc. P. MARSH 

P.S.—Please send the appointment to me, 51 West Thirty-fifth street, New York 
City. 

Hon. W. W. BELKNAP, . 

Secretary of War, Washington City. 


Q. (By Mr. Manager McManon:) Mr. Crosby, were you ever exam- 
ined as to what papers relating to the Fort Sill matter were in the 
War Department and had been surrendered ? 

A. Yes, sir; I think I was. 

Q. Before what committee ? 

A. The Judiciary Committee. 

Q. In your testimony before the Judiciary Committee, did you refer 
to this letter ? 

A. I think not. 

Q. How did we know that this letter was in existence and had been 
handed to you by General Belknap ? 

Mr. CARPENTER. Had you not better state that yourself? 

Mr. Manager MCMAHON. We want to find out if the witness does 
not know. 

Mr. CARPENTER. 
can tell. 

The Witness. I do not know how you came to know about it. In 
fact it had almost passed out of my memory. 

Q. (By Mr. Manager McManon:) It had passed out of your mind ? 

A. Yes, sir. 

Q. Was this letter delivered by itself or with a general package? 
Was this paper delivered by you to General Belknap before you had 
sent the others or after ? 

A. My recollection is not very distinct, but I think at the present 
time that I delivered that letter before the package was delivered. 

Q. Was it on the day he resigned or the next day that you handed 
this letter to him ? 

A. I do not recollect whether it was the day before, the day after, 
or the same day. It was thereabouts some time. 

Q. And you handed him this letter by itself? 

A. Iam not positive about that. 

Q. Was it at a request by him to look through for these Fort Sill 
papers ? 

A. That I do not recollect. 

Q. Was General Belknap a subscriber for the New York papers? 

A. The Department subscribed for the papers. 

Q. Where were those papers put when delivered ? 

A. They were delivered to him sometimes. 

Q. Was the New York Tribune one of those papers? 

A. Yes, sir. 

Q. For how many years has the New York Tribune been taken at 
the War Department and delivered there ? 

A. I should say ever since seven or eight years. 

Q. Do you know that General Belknap was in the habit of reading 
and looking over the New York papers, say particularly the New 
York Tribune ? . ' 

Mr. CARPENTER. One moment. Do the managers really think 
that is competent evidence ? | 


You know a great deal better than the witness 
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We propose to show some- 


Mr. Manager MCMAHON. I think so. 

thing that was in the New York Tribune. 
Mr. CARPENTER. To carry the knowledge of it up to General 

Belknap by the fact that he sometimes read the papers ? 

Mr. Manager MCMAHON. We will carry ita little closer than that. 

Mr. CARPENTER. Why do you not do it, then? 

Mr. Manager MCMAHON. It is only a question of the degree of 
evidence and not of the competency of evidence. 

Mr. BLACK. Is it any evidence at all? 

Mr. Manager MCMAHON. I think it is good to go to a court ora 
jury as to whether it is a fair presumption of law. 

Mr. BLACK. The courts have decided it over and over again. 

Mr. Manager HOAR. We propose to add to the direct evidence 
that he knows the contents of a particular paper, that he was in the 
habit of reading that paper. Itisconfirmatory ; thatis all. It isnot 
very strong. 

Mr. Manager MCMAHON, 
insist on their objection? 

Mr. CARPENTER. We have not made any objection. 
to you. 

Mr. Manager MCMAHON. If you appeal to me, and let 
all. my own way, I will proceed. 

(To the witness.) The question is whether General Belknap was 
in the habit of reading the New York Tribune. 

A. I think it was customary for him to read the New York papers. 
Whether he particularly read the Tribune or not I cannot say. 

Q. Have you any recollection of the attention of the Secretary of 
War being called to this article in regard to the Marsh matter in 1872 

A. I know the Secretary of War observed that article and read it. 

Q. State to the court how you know that fact. 

A. I think I heard him read it, if my recollection serves me. 

Q. You think you heard him read it? 

A. Yes, sir. 

Q. Do you know of any order being based upon it, upon reading 
that article ? 

A. No, sir; not precisely that. 

Q. Do you know of any order being issued about that time, after 
General Belknap had read this article in the New York Tribune ? 

A. I know that General Belknap read the article, and I know that 
he wrote an order to the Adjutant-General inquiring as to the truth 
or untruth of the matters set forth in that article so far as Fort Sill 
and Camp Supply were concerned. I think that that letter was pro- 
duced in evidence by me before the Judiciary Committee. 

Q. Have you the New York Tribune there? 

A. No, sir. 

Mr. Manager MCMAHON. I think Mr. Spofford probably brought 
it in justnow. If so, we will have it read. 

[A file of the New York Tribune was produced and placed before 
the witness. ] 

Q. (By Mr. Manager McManon: 

February, 1872. Is the article there ? 
A. [Examining.] Yes, sir. 
Mr. Manager MCMAHON. 

you please. 

The CHIEF C1 
February 15, 187 
commences : 


That is all thereisof it. Dothe counsel 


We appeal 


me have it 


Turn to the Tribune of 16th of 


rhis is a copy of the same article. 

Let the Secretary read that article, if 
ERK. This article is dated “ Washington, Thursday, 
2.” Passing over the first paragraph, the next one 


Army officers stationed at forts in the West complain of the extortions practiced 
by the post traders and of the gross abuse practiced under the law which author- 
izes their appointment. These traders are given the exciusive privilege of selling 
goods upon the military reservations to the Indians, and emil- 
grants. The privilege is so valuable that it is obtained by political or family in- 
fluence at Washington by men who never go to the posts or engage in the business, 
but farm out the privilege to actual traders for sums amounting in some cases to 
$10,000 or $12,000 a year. The traders occupy relations tothe Army to those 
the sutlers held during the war, with this exception: that the sutlers were under 
control of the post commanders, and the soldiers were protected against their rapac- 
ity by the power of a council of oflicers to fix a tariff of prices at which goods 
should be sold, whereas the traders are appointed by the Secretary of War 
having no competition and being under no control, charge any they 
The sutlers were abalished at the close of the war, and the Commissary 
ment was required to furnish the necessary articles formerly kept by the 
and to sell them to the soldiers at cost price 
some, and they have always managed to evadeit. Soon after it went into effect, 
the Adjutant-General issued an order allowing any one to trad i military post 
who should show fitness to the department commander Chis was a good arrange- 
ment for the troops, for it gave them the advantage of competition; but it did not 
sujt the traders, who have always sought exclusive privileges. It lasted until the 
summer of 1870, when, on the recommendation of the Secretary of War, a section 
was put into the Army bill authorizing the Secretary to appoint one or more trad- 
ers at each military post “for the convenience of emigrants, freighters, and other 
citizens.’ The section was plausibly worded and passed without objection. Un- 
der it the Secretary appoints but one trader at each post, and refuses to appoint 
more, so that this single trader, having a monopoly of all the business, plunders 
the oflicers and men by charging them outrageous prices. There is no escape from 
his rapacity, because the officers have nocontrol over him as they had over the sut- 
ler. There is good authority for stating that traders’ privileges are systematically 
farmed out by those who obtain them from the War Department. The Secretary 
is not charged with bein hese practices, and probably has not been 
informed of them. One of the most outrageous cases of the kind is described in the 
following letter from an officer stationed at Fort Sill, Indian Territory 

“T have incidentally learned that you have a desire to know whethe 
required from the traders here, for the privilege of trading 
to write you the facts in the case As there seems to 
matter and as, in common with all others here, I feel it te 
you will readily excuse the ich my writing 1 ’ vi 
indicate. 
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P. or C. FE. Marsh. of 1°67 or 1°70, Broadway, New York, office of Herter Brothers, 
whereby J. S. Evans is required to pay said C, P. or C. E. Marsh the sum of $12,000 
per year, q terl 1 advance, for the exclusive privilege of trading on this mili- 
tary a tion I am correctly informed that said sum has been paid since 
BOO! he new law went in force, and is now paid, Yo include some time in Feb 
ruary n This is not an isolated case. I am informed by officers who were sta- 
tioned at Camp Supply that Lee & Reynolds paid $10,000 outright for the same exclu- 
sive privilege there. Other cases are talked of, but not corroborated to me; sufficient 


to state, the tax here amounts to near $40 per selling day, which must necessarily 
be paid almost entirely by the command, and you can readily see that prices of 
such goods as we are compelled to buy must be grievously augmented thereby. I 
not being a revenue for the Government and Mr. Marsh being an entire stranger 
to every one at the post, itis telt by every one informed of the facts to be, as I said 
before, a very great wrong 

q. (By Mr. Manager McManow :) Is that the article, Mr. Crosby ? 

A. That is the article. 

Q. [Producing a paper.] Look at this order, a certified copy from 
the War Department, and see whether it is the order issued by the 
Secretary of War after reading that article in the New York Tribune. 

A. [Examining the paper.] Yes, sir; that appears, to the best of 
my recollection, to be a true copy. 

Mr. Manager MCMAHON. Let the Secretary read that, date and 
all. 

The Chief Clerk read as follows: 

Wark DEPARTMENT, 
Washington City, February 17, 1872. 

The commanding officer at Fort Sill will report at once directly to the Adjutant- 
General of the Army, for the information of the Secretary of War, as to the busi- 
ness character and standing of J. S. Evans, post-trader at that post, whether his 
prices for goods are exorbitant and unreasonable or whether his goods are sold at 
a fair profit; whether the prices charged now and since his appointment to that 
position by the Secretary of War, under the act of July 15, 1870, are higher than 
those charged by him prior to that appointment, when he was trader under previous 
appointment ; whether he has taken advantage of the fact that he is sole trader at 
that post to oppress purchasers by exorbitant prices ; whether he charges higher 
prices to enlisted men than to officers ; and whether he has complied with the re- 
quirements of the circular of the Adjatant-General’s Office issued June 7, 1871. 

rhe commanding officer is expected to make as full and as prompt report as is 
possible. 





W. W. B. 

Mr. Manager MCMAHON. 

Mr. CARPENTER. 
read yet. 

Mr. Manager MCMAHON. 
the letter. 

Mr. CARPENTER. No; itis allone letter to the Adjutant-General, 
containing two different subjects. Let the rest be read. 

The Chief Clerk read as follows: . 

Also similar letter to commanding officer at Camp Supply in regard to the post- 
trader there, A. E. Reynolds 

The foregoing instractions were communicated tothe commanding officers of 


Fort Sill and Camp Supply, Indian Territory, by the Adjutant-General, in letters 
dated February 19, is72 


That is sufficient. 
I understand that document has not been fully 


I think it has. That is the whole of 


Wank DEPARTMENT, ADJUTANT-GENERAL’S OFFICE, 
Washington, March 14, 1876. 

Official copy. 

E. D. TOWNSEND, 
Adjutant-General. 

Mr. CARPENTER. That is it. 

Mr. Manager MCMAHON, (to the witness.) Do you remember any 
other time that General Belknap’s attention was called to the situa- 
tion of affairs at Fort Sill by other publications? 

The Witness. No, sir; I do not. 

Q. (By Mr. Manager MCManon:) Have you any recollection of the 
fact that General Hazen testified before the Military Committee of 
the House not long after the date of this letter? 

A. No, sir; I knew nothing about General Hazen’s testimony. 

Q. Do you know anything about the fact as to whether any per- 
son held a communication with General Belknap in regard to General 
Hazen’s testimony of your own knowledge ? 

A. No, sir; I do not. 

Q. Did General Belknap, to your knowledge, know that the testi- 
mony had been given by General Hazen before the Military Commit- 
tee in regard to Fort Sill? 

A. 1 think he did know. 

Q. State how you knew that he did know. 

A. I cannot tell now how I derived that feeling. I think so. 

Q. You think he did know ? 

A. I think he did know. 

Q. Why? 

A. Probably from conversations. I cannot recollect distinctly now 
what it was that created that impression. 

Q. Give us your best impression of the conversation that you had 
with General Belknap about that testimony. 

A. I have no recollection that is at all distinct about any conver- 
sation with General Belknap in regard to that testimony. 

Q. What position did you occupy at that time in the War Depart- 
ment, say in February and March, 1872? 

A. I was confidential clerk to the Secretary at that time. 

Mr. CARPENTER, (to Mr. Manager MCMAnon.) Will you not let 
him follow up and state in that connection what was done by General 
Belknap in regard to that Fort Sill matter? 

Mr. Manager MCMAHON. Suppose we first put in the testimony 
of General Hazen before the Military Committee, as published in the 
report. We shall put in the order afterward. 

Mr. CARPENTER. 
mony taken somewhere else. 
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I should be astonished at your reading testi- | 
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Mr. Manager MCMAHON. 
General Belknap, and it was called to his attention, it certainly has 
a very distinct bearing upon the animus and the knowledge, and | 
might say the guilty knowledge, of the Secretary. 


That may be so; but if it concerned 


Mr.CARPENTER. What I was speaking about to you was whether 
you would not at that point put in the fact that in obedience to this 
order the Adjutant-General did write out there, and that General 
Grierson or somebody wrote back, and upon the strength of that an 
order was immediately made on that subject, referring the whole mat- 
terof fixing the prices to a council of administration. 

Mr. Manager MCMAHON. You have itall wrong, if we understand 
the case. 

Mr.CARPENTER. You donot understand the case,then. Ithought 
you did. 

Mr. Manager MCMAHON. I think by the time we get throngh it 
will be developed who understands it. 

Mr. CARPENTER. Very well. 

Mr. Manager MCMAHON. We propose to show, and we now offer 
to test the question, the testimony of General Hazen before the Mili- 
tary Committee of the House on the 22d day of March, 1872, and we 
propose to supplement that with the orders issued from the War De- 
partment on the 25th day of March, 1872, which was a very good 
order, but did not quite reach the Fort Sill case. We offer it now, and 
desire that the testimony of General Hazen, as published in an offi- 
cial document, shall be read. 

Mr. CARPENTER. We make no objection, Mr. President, except 
that we feel that this court will not hear any testimony that is not 
material and pertinent. 

Mr. Manager MCMAHON. 
ness. 

Mr. CARPENTER. But it is testimony taken rot only not in this 
Chamber but taken in pais. 

Mr. Manager MCMAHON. Suppose that General Hazen had taxed 
General Belknap with the facts stated in his testimony, would it not 
be perfectly competent, and would it not be the very best kind of 
evidence to show what official action General Belknap took when 
those facts were brought to his knowledge ? 

Mr. CARPENTER. The particular point I want to suggest, to the 
consideration of the manager only, is this, that I never heard one man 
tried on testimony given in some other tribunal. Without proof that 
the witness was dead or could not be called, and that the party was 
present and cross-examined him, it cannot be done in a civil case. I 
suggest to the managers that it would be remarkable if you could 
read a deposition taken somewhere else. 

Mr. Manager MCMAHON. Allow me to put the case again, and so 
astute a gentleman ought to be able to give me a categorical answer. 
Suppose that a friend had taken this testimony of General Hazen to 
General Belknap and had read it to him, and General Belknap had 
said, “It is all true,” would not what General Belknap thus stated be 
verfectly competent evidence, not only competent but the very best 
<ind of evidence as to the facts contained therein ? Suppose that in- 
stead of stating “It is true,” he simply keeps quiet. That is simply 
one kind of-confession, but it is just as competent to produce that in 
evidence as it would be to produce bis absolute confession that it was 
true; and therefore it is a very common thing in criminal cases, 
when a man is taxed with a crime or the charge of a crime is brought 
home to his knowledge, to show how he acted under the circum- 
stances as affording the very highest proof of the man’s innocence or 
his guilt. 

Mr. CARPENTER. I have never heard that method resorted to 
until it was first shown that it had been brought to lis knowledge. 

Mr. Manager MCMAHON. The witness has just testified that he 
knew all about it. 

Mr. CARPENTER. No; he has not so testified. 

Mr. Manager MCMAHON. He said they had conversations about it. 

Mr. CARPENTER. He says he has a vague, a very vague, impres- 
sion that Mr. Belknap knew that Hazen had testified to something ; 
but no pretense that Belknap said that what Hazen stated was true. 

Mr. Manager MCMAHON. On the testimony that has been offered, 
Isubmit now that we propose to read the testimony of General Haven 
as published in the official report of the proceedings before that com- 
mittee, published by order of Congress. 

Mr. SHERMAN. Ishould like to ask the witness a question through 
the Chair. Did General Belknap read or hear the testimony of Gen- 
eral Hazen ? 

The PRESIDENT pro tempore. The witness will answer. 

The WitNeEss. I do not know, sir. 

Mr. SHERMAN. I will ask whether that testimony of General 
Hazen was published in the public journals and brought to the know!1- 
edge of General Belknap? 

The Witngss. I do not know. ; 

Q. (By Mr. Manager McManon:) You had conversations with him, 
however, about it? 

A. I do not know that I did have conversation about it. : 

Q. Do you remember General McDowell coming to see him about it? 

A. Yes, sir. 

«. What was the purport of the communication of General McDow- 
ell to him? 

A. I do not know. 
presence at first. 


It refers directly to the Fort Sill busi- 


The conversation did not take place in my 
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Q. Do you know of any order being issued by the Secretary of War, 
which was based, or supposed to be based, upon information that was 
derived from the testimony of General Hazen ? 

A. No, sir; Ido not. Iwas not aware that that had any effect. 
I had no knowledge about it. I know that General McDowell came 
and had an interview with the Secretary of War in the room adjoin- 
ing the Secretary’s usual office-room. 

q. About what? 

A. What their conversation was there, I do not know. 

Q. How do you know that it related to General Hazen’s testimony ? 

A. I did not say that it did. 

Q. When I asked you whether General McDowell came to see him 
about General Hazen’s testimony, how did you come to connect the 
two and say that he did? 

A. I did not say that I knew that General McDowell came about 
General Hazen’s testimony. 

Mr. Manager MCMAHON, (to the counsel for the respondent.) Do I 


understand the gentlemen now to object to the testimony? Because I | 


think if it can be received without objection it is not worth while 
for us to consume time in argument. 

Mr. BLACK. 
you will undertake to make a confession out of an ex parte statement 
made by a witness which the accused party never saw. 

Mr. Manager MCMAHON. I am young enough yet to have a con- 
science, but I have practiced too long to have any opinion. 

Mr. BLACK. Then let that conscience have fair play on this oc- 
casion. 

Mr. SHERMAN. 
ceeding. 

Mr. Manager MCMAHON. We have the proof of this matter more 
complete, and will withdraw the offer at the present time. 

(To the witness.) Mr. Crosby, what conversation took place be- 
tween you and General Belknap, if any, in regard to the authorship 
of that article in the New York Tribune? 

The Witness. I have no recollection of any conversation about 
the authorship of that article. 

Q. (By Mr. Manager McManon:) Do you know whether General 
Belknap made any efforts to discover who had written it? 

A. I do not. : 

Q. Do you know whether he did discover who had written it? 

A. I do not know that. 

Q. Do you know whether he discovered who had inspired the writ- 
ing of it? 

A. I have no means of knowing whether he discovered it or not. 

Q. Do you mean to say that you had no conversation with him 
about the authorship or the person who inspired the writing of that 
article in the New York Tribune ? 

A. I do not recollect to have ever had any conversation with him 
about it. I may have heard him say something about it. My gen- 
eral impression 1s very vague, as I said before, about it. 

Mr. Manager MCMAHON. We are through with Mr. Crosby for 
the present ; but until we can find some little notes of testimony that 
we have, we shall not discharge him fimaily. 

The PRESIDENT pro tempore. If there are no other questions the 
witness will be excused for the present. 

Mr. SARGENT. Mr. President, I offer the following order: 

The PRESIDENT pro tempore. The proposed order will be read. 

The Chief Clerk read as follows: 


I object to the testimony at this stage of the pro- 


Ordered, That at half past five o'clock this court take a recess until half past 


seven this evening. 

Mr. Manager MCMAHON. Before that is put we should like to be 
heard on that question. 
evening. Most of our witnesses are on the road, and will not be here 
until to-morrow morning. 

Mr. BOGY. I object to that order. 

The PRESIDENT pro tempore. Debate is not in order. 
will put the question to the Senate. The question is on the order 
proposed by the Senator from California, [Mr. SARGENT. ] 

The order was not agreed to. 


Major-General Irwin McDowELLt called and examined. 
By Mr. Manager McManon: 


Question. Where are you stationed at the present time, General ? 

Answer. My present station is San Francisco, California. 

Q. Were you in Washingion City when the Military Committee of 
the House in 1872 was taking testimony in regard to re-organizing and 
reducing the staff of the Army ? 

A. I do not recolfect, but 1 think I was. 

Q. You are acquainted with General Hazen? 

A. Well. 

Q. Do you remember of his having given certain testimony before 
that committee in regard to post-tradership transactions at Fort Sill? 

A. Ihave no knowledge of it atall of my own. 

_Q. From whom did you derive information that testimony had been 
given by General Hazen? ; 

A. I cannot say. I do not recollect at this time how that came to 
my knowledge. 


Q. Did it come to your knowledge by some means or other ? 
A. I think it did. 


We think it safe to appeal to your conscience whether | 


I think we shall be unable to go on this | 


The Chair | 


187 


Q. Can you now remember the person who communicated the fact 
to you? 

A. Perhaps I had better state the case in my own way, and it will 
| answer the purpose better than these questions. 
| Q. That will be better, perhaps. 

A. I was in command of the Department of the East, stationed in 
| New York City. I met accidentally Mr. Whitelaw Reid and referred 
| to seme statement I had seen in the New York Tribune or other 

papers and taxed him with it. I thought it was unfair; I did not 
believe it to be true. The old Tribune used to have many articles 
| against the Army, and I used to tell Mr. Whitelaw Reid that on mil- 
| itary matters it was never right, even by mistake. It was a part of 
this same chatting with him in reference to this article. He told me 
this was true and there was more beyond it. It was in reference to 
Fort Sill; it was in reference to the statement made in the paper that 
the person in charge of the tradership at Fort Sill was paying to the 
person who held the appointment, as I understood in New York, a 
large sum of money, and the person in New York gave no considera- 
| tion for it. 
| Mr. CARPENTER. I understand that this conversation between 
third persons is within the conscience of the managers. 

Mr. Manager JENKS. It is merely introductory. 

Mr. Manager MCMAHON. I know of 

gard to conscience at all. 

The WitNEss. It was in reference to how I came to the knowl- 
| edge of these facts. I do not know whether I came to Washington 
| on purpose or whether I came here incidentally in the course of my 

duty, for at that time Washington and the country south toa certain 
| extent was under my command, so far as the military forces stationed 

in it were concerned. I came to Washington and saw the Secretary 
of War. I called his attention to what I had been told, and told him 
that it seemed to me that it was a hard thing upon the people at Fort 

Sill to have to pay this heavy tax, and it was a thing that would be 

damaging if it were not at once corrected. I cannot now, at this 

distance of time, tell whether this was the first time I saw him, or 
immediately after, but it was in the morning of the day that I first 
arrived, and he then asked me to draw up an order to correct this 
matter, and I did so. That order, I think, is dated some time in March, 

1872, and was meant to correct the evils complained of at that time 
| and charged to exist at Fort Sill. When I drew it up the Secretary 
| said thut he had wished to draw up such an order as that before. He 

said, I think, that there had been some difficulty raised by the judge 

advocate who was acting somewhat as the legal adviser of the War 
| Department; that inasmuch as these post-traders were not sutlers, 
were not military appointees, and had no reference in their appoint 
ment to the Army, but were for the advantage and convenience 
of those stationed at posts, there would be no right in the Military 
Department assuming to control them. I think that was the diffi- 
culty suggested at the time; at all events, there was some difliculty 
in the way, as the Secretary told me. I told him that it seemed to 
me, as he had a monopoly in his hands, it would be simply the proper 
discharge of his duties in regulating that monopoly to see that it was 
| not abused. He concurred with me, and if you will look at the or- 

der—I have it not now, and I do not recollect the date of it, but I 
think some time in March, 1872—you will see that it corrected the 
very evils complained of; that is to say, it put these post-traders, so 
far as the charges they were to make on their sales were concerned, 
subject to the council of administration of the post, the council of 
administration consisting of the three highest oflicers at the post un- 
der the commanding officer; that the council of administration was 
to take into account the original cost, freight, and the fact that the 
post-trader, unlike the sutler, whom he is generally supposed to have 
succeeded, had no lien on the soldier’s pay. It also provided that the 
post-trader should habitually reside at the post; that he should not 
sell, that he should not transfer, that he should not assign, that he 
should not sublet or farm out his position. I do not recollect all the 
terms, but he should not do any of the things complained of, but 
should carry it on in good faith himself. It gave him a certain time 
to do this or to give up his appointment. 

Q. (By Mr. Manager McManon:) Now, before you go any further, 
your understanding of the situation at Fort Sill was that the man who 
held the appointment lived in New York. Is not that correct ? 

A. That was my impression at the time. 

Q. And that the man who resided at Fort Sill was simply a person 
who did business in his name ? 

A. Ido not know as to that. It was a person who was working 
under him, or with him, or did so for some consideration, or it was 
transferred to him—some of those business terms that I do not ex- 
actly understand. 

Q. In other words, you thought Marsh was the post-trader and 
Evans the person who actually did the business ? 

A. The order itself will show very clearly what the impression was. 

Q. And in order to correct this matter you added to this order a 
provision that the post-trader should reside at the post ? 

A. Should habitually reside at the post. I did that because it is 
sometimes very convenient that a post-trader should be at New York 

or San Francisco, if he is a partner, because in his purchases and in his 
| business arrangements he may find it necessary not to be at the post 

Q. When you came to Washington, state whether you found Gen 
} eral Hazen here. 


no rule of evidence in re- 
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A. I do not think I saw General Hazen then. 

Q. State whether any person had given you information in regard 
to his having testified. 

A. General GARFIELD did. 

Q. He called your attention to it? 

A. No, I called his attention to it, and he then said that General 
Hazen had testified to what was stated jn the New York papers; and 
this order that I drew up I talked over with General GARFIELD. Per- 
haps I may have written it in his room; I donot remember. He saw 
it, at any rate, and he concurred in it. It seemed to him to cover the 
whole ground, as it didtome. . 

Q. In the conversation between you and General Belknap, besides 
referring to this article in the New York Tribune, did you refer to the 
fact that General Hazen had testified before the Military Committee ? 

A. I think that I mentioned the fact that I learned from General 
GanrieLp that General Hazen had done so. I think General Belknap 
toll me that General Hazen had done so and had said substantially 
th: same thing. I think General Belknap was indignant at General 
Hazen having done so instead of having come to him. I think he 
thought he owed it to him to have made this statement to him per- 
sonaliy instead of going elsewhere. 

Mr. CARPENTER, (to Mr. Manager McManon.) Ask him in that 
connection what would be the military rule on that subject. 

Mr. Manager MCMAHON. My conscience would not permit that. 
(To the witness.) Look at that paper and see whether that is the or- 
der to which you have referred. [Exhibiting a paper to the witness. } 

A. [Examining the paper.] That is the order. 

Mr. Manager MCMAHON. I ask the Secretary to read it. 

The Chief Clerk read as follows : 

[Cireular.]} 
War DEPARTMENT, 
Washington City, March 25, 1872. 

I. The council of administration at a post where there is a post-trader will from 
time to time examine the post-trader's goods and invoices or bills of sale; and will 
subject to the approval of the post-commander, establish the rates and prices (which 
should be fair and reasonable) at which the goods shall be sold. A copy of the list 
thus established will be kept posted in the trader's store. Should the post-trader 
fee] himself aggrieved by the action of the council of administration, he may appeal 
therefrom through the post-commander to the War Departme nt 

Il. In determining the rate of profit to be allowed, the council will consider not 
only the prime cost, freight, and other changes, but also the fact that while the 
trader pays no tax or contribution of any kind to the post fund for his exclusive 
privileges, he has no lien on the soldier's pay, and is without the security in this 
respect once enjoyed by the sutlers of the Army 

III. Post-traders will actually carry on the business themselves, and will habitu- 
ally reside at the station to which they are appointed. They will not farm out, 
sublet, transfer, or sell or assign the business to others 

1V. In case there shall be at this time any post-trader who is is a non-resident of 
the post to which he has been appointed, he will be allowed ninety days from the 
receipt hereof at his station te comply with this circular or vaeate his appointment. 

V. Post commanders are hereby directed to report to the War Department any 
failure on the part of traders to falfill the requirements of this circular. 


VI. The provisions of the circular from the Adjutant-General's Office of June 7, 
1871, will continue in force except as herein modified. 
By order of the Secretary of War 


E. D. TOWNSEND, 
Adjutant-General. 

Mr. CONKLING. Mr. President, may I inquire, through the Chair, 
if that is the proper way, whether that is the order read by the mana- 
ger who opened the case and commented upon by him? 

Mr. Manager LYNDE. Yes, sir; it is. 

Q. (By Mr. Manager McManon:) [understood you to say, General 
McDowell, that in conversing with General Belknap you found that 
he had heard the statements that Hazen had made and was indignant 
about them? 

A. I mentioned to him the fact that General Hazen had stated them 
substantially as I learned from General GARFIELD; then he wasindig- 
nant that General Hazen should have gone to the committee to make 
the statements instead of reporting them to him. 

Mr. Manager MCMAHON. We have no more questions to ask. 

The PRESIDENT pro tempore. The witness will be excused. 

Mr. LOGAN. Inasmuch as there is no examination on the other 
side, I wish to ask if it is competent for me to put a question to the 
witness? 

The PRESIDENT pro tempore. It is. 

Mr. LOGAN, I desire General McDowell to state, as an officer of 
the Army, what the rule would be where a discovery was made by an 
officer of irregularities? What would his duty be in reference to giv- 
ing information to his superior officer ? 

A. I think the ordinary, strict, formal rule would be for him to 
make a report of it to the staff officer of his next commander. 


(By Mr. LoGan:) 


Q. In that way the report would be sent to the War Department ? 

A. Undoubtedly, if it was not within the competency of that im- 
mediate superior to dispose of the case, he would refer it to the one 
where the authority lodged that had cognizance of the matter. 

Q. (By Mr. Manager McManon:) That rule would not prevent a 
military man from giving evidence before a committee if he were sub- 
penaed before that committee to testify? 

A. That is a question you can better answer than myself. 

Mr. Manager MCMAHON. I simply wanted to put the question toyou. 

Mr. CARPENTER. Ask him whether his military duty would re- 
quire him or permit him to correspond with Congress or any mem- 
ber of Congress on the subject before having transmitted intelligence 
through the regular military channel. 


SS 


Mr. Manager MCMAHON. We are not trying General Hazen now, 
Mr. CARPENTER. Then you do not want to put that question? 
Mr. Manager MCMAHON. Not just now. 
Mr. CARPENTER I wish you would put it. 
Mr. Manager MCMAHON, (to the witness.) 
The PRESIDENT pro tempore. The witness is excused. 

The Witness. Do I understand that I am discharged ? 

The PRESIDENT pro tempore, Can the witness be discharged ? 

Mr. Manager MCMAHON. I prefer that the witness should stay 
over until to-morrow at any rate. H 

The PRESIDENT pro tempore. The witness will take notice, 

Mr. Manager MCMAHON. Now, if the Senate please, we propose 
to offer the testimony of General Hazen, as taken before the commit- 
tee, for this reason and this purpose: We find from two different 
sources that General Belknap is advised of the fact and becomes in- 
dignant with the knowledge that General Hazen has testified to the 
existence of certain abuses at Fort Sill which lay directly within his 
province to correct. 

Mr. CARPENTER. Which he did correct. 

Mr. Manager MCMAHON. Which he did not correct. The order 
will speak for itself. I lay particular stress upon the word “ not,” 
becanse the papers together will prove this. We now propose to have 
read to the Senate the testimony of General Hazen, because in a trial 
of this character we take it to be the duty of an officer in General 
Belknap’s position, when he is aware that such charges havé been 
made and sworn to by a high officer, to acquaint himself with the 
facts and the details of the facts. I think we have laid a sufficient 
basis now to read this testimony to the court. 

Mr. EDMUNDS. Have youcharged him in the articles with any 
crime of omission in this regard ? ; 

Mr. Manager MCMAHON. We have charged him in the articles, if 
the Senator will pardon me, with having knowingly received certain 
moneys which were the fruit of a corrupt arrangement in regard to 
the post-tradership at Fort Sill. One of the important items in that 
connection is his knowledge of the existence of the evil. We propose 
to show, and we claim that we have shown up to this point, that he 
knew that Marsh was the post-trader and not that Evans was the post- 
trader. The testimony of General Hazen, which we propose to offer, 
is based upon the idea that Evans was the post-trader, and not Marsh. 

Mr. CARPENTER. If the testimony was based on a false assump- 
tion, it would not be very valuable prima facie. 

Mr. Manager MCMAHON. Then we offer it for this purpose: to 
show that the accused, who did know the true state of the case, only 
corrected the evil to the extent to which it was made apparent in the 
testimony, and the evil that was not discovered in the testimony as 
published to the world was not corrected, although it layin his breast, 
and he knew it. That is the purpose for which we offer it. 

Mr. CARPENTER. You do not prove ty anybody that General 
Belknap ever read that testimony to know what it was. The indig- 
nation arose from the fact that he had been talking before a commit- 
tee when he ought to have gone through directer channels, through 
the Army. 

Mr. Manager MCMAHON. I suppose it was on that indignation 
that he sent General Hazen to the Arctic regions. 

Mr. HOWE. Do I understand that the testimony offered is objected 
to? 

The PRESIDENT pro tempore. Is there objection to the testimony 
of General Hazen being read? The Senator from Ohio objected afew 
minutes ago. 

Mr. SHERMAN. Some testimony has been taken since then, but 
it would not change the objection, in my judgment. 

The PRESIDENT pro tempore. Objection is made. 

Mr. FRELINGHUYSEN. I should like to inquire the object of of- 
fering that testimony, whether it is to prove the truth of the facts 
stated in the testimony or not. , 

Mr. Manager MCMAHON. By no means. It is to prove that the 
facts stated there were substantially communicated to General Bel- 
knap, and, as a public officer, that he had knowledge of the testi- 
mony as there taken. 

Mr. CONKLING. If I may inquire, Mr. President, I should like to 
do so, is the foundation of that idea the testimony delivered by Gen- 
eral McDowell that the Secretary of War alluded to the fact that 
General Hazen had made statements about this subject which he had 
not made to him? Is that the testimony upon which the Senate is 
asked to vote that the respondent here was charged with a knowl- 
edge of this testimony so as to admit it as a declaration made to 
him? 

Mr. Manager HOAR. If I may be permitted to wake a suggestion, 
I understand that General McDowell’s testimony is that General 
Belknap said to him that General Hazen had testified in substance to 
the same matters which were contained in the New York Tribune 
article. 

Mr. Manager MCMAHON. Yes, he did. 

Mr. Manager HOAR. Therefore stating to him a knowledge of the 
substance of General Hazen’stestimony. Now, if he had that knowl- 
ede of the substance of General Hazen’s testimony, it tends to show 
that he knew that these periodical payments of money which came 
to him from Marsh were payments of money that had come to Marsh 
from the post-trader. If I am in error as to the extent to which Gen- 
eral McDowell’s statement went, I can be corrected by referring to 
it. In other words, if General Belknap was receiving once every 


That is all. 
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three months a sum of money from Marsh in New York, it is impor- 
tant for the Senate to know whether Belknap was informed that those 
moneys Were moneys which were being improperly paid in conse- 
quence of this bargain of the post-trader at Fort Sill to Marsh; in 
other words, that he knew where the money he was receiving came 
from. The article in the New York Tribune contains a distinct asser- 
tion of those payments by Evans to Marsh, and, as I understand it, 
the testimony of General Hazen contains in substance the same 
thing. It is therefore important not as proving the truth of anything 
that General Hazen said, but as proving that the Secretary of War 
was notified that such thing was said at that time. 

Mr. HOWE. I ask that the reporter may read the testimony of 
General McDowell upon that point. 

Mr. BOGY. 
has been examining the witness as to the character of the pamphlet 
purporting to contain the testimony of General Hazen, whether it is 
au official document, and published by whose authority? What is 
the character of the pamphlet containing that testimony ? 

Mr. Manager MCMAHON. It is— 

House of Representatives Report No. 74, Forty-second Congress, third session. 
Army staff organization. 


February 2, 3.—Ordered to be printed, and recommitted to the Committee on 
Military Affairs. 


Mr. Coburn, from the Committee on Military Affairs, made the following report. 


It 1s a public document, published by order of Congress. 

Mr. BOGY. It is, then, an official document. 

Mr. Manager MCMAHON. Iso understand. 

Mr. HOWE. L[ask the reporter to read the testimony for which I 
have called. 

Mr. BOGY. I should like to know if it be an official document con- 
taining testimony taken under oath ? 

Mr. Manager MCMAHON. Yes, sir. 

The PRESIDENT pro tempore. The reporter will now read what 
has been called. 

The Official Reporter read from his short-hand notes of General Mc- 
Dowell's testimony, as follows: 

Question. In the conversation between you and General Belknap, besides refer 
ring to this article in the New York Tribune, did you refer to the fact that General 
Hazen had testified before the Military Committee ? 

Answer. I think that I mentioned thé fact that I learned from General GARFIELD 
that General Hazen had done so. I think General Belknap told me that General 
Hazen had done so and had said substantially the same thing. I think General 
Belknap was indignant at General Hazen having done so instead of having come 


tohim. I think he thought he owed it to him to have made this statement to him 
personally, instead of going elsewhere. 


The PRESIDENT pro tempore. Objection being made, the Chair 
will submit the question to the Senate, Shall this testimony of Gen- 
eral Hazen be admitted ? 

Mr. BOGY. I call for the yeas and nays. 

The yeas and nays were ordered ; and being taken, resulted—yeas 
20, nays 31; as follows: 

YEAS—Messrs. Alcorn, Bayard, Bog7, Caperton, Cockrell, Cooper, Davis, Den- 


nis, Harvey, Key, McCreery, Maxey, Norwood, Randolph, Sargent, Stevenson, | 


Wallace, Whyte, Withers, and Wright—20. 
NAYS—Messrs. Allison, Anthony, Booth, 
ling 


Jones of Nevada, Kelly, Kernan, Logan, McMillan, Merrimon, Mitchell, Morrill 
of Maine, Morrill of Vermont, Paddock, Patterson, 
Spencer, Thurman, and Windom—31. 


NOT VOTING—Messrs. Barnum, Boutwell, Burnside, Cameron of Pennsyl 
vania, Christiancy, Clayton, Conover, Dorsey, Eaton, Goldthwaite, Gordon, Ham- 
ilton, Hamlin, Johnston, Jones of Florida, McDonald, Morton, Oglesby, Robertson, 
Sharon, Wadleigh, and West—22 

The PRESIDENT pro tempore. 
testimony. 

Mr. SHERMAN. I move, if it is convenient to the parties now, 
that the court adjourn. 

Mr. KERNAN. To what hour? 

Mr. SHERMAN. I should propose eleven o’clock to-morrow. 
no.” ] 

Mr. KERNAN. That will do. 

Mr. SARGENT. We may want some time for the appropriation 
bills in the morning. It seems to me that the court had better ad- 
journ to twelve o’clock, and give us the hour before that for legisla- 
tive business. 

Mr. SHERMAN. I have no objection to that. 

The PRESIDENT pro tempore. 
that the Senate sitting for the trial adjourn. 


jruce, Cameron of Wisconsin, Conk- 


The Senate declines to admit the 


[“O, 


The motion was agreed to; and (at five o’clock and twenty-five | 


minutes p.m.) the Senate sitting for the trial of the impeachment 
adjourned until to-morrow at twelve o'clock. 


FRIDAY, July 7, 1876. 


The PRESIDENT pro tempore, (at two o’clock p.m.) The Senate 
resumes its session in trial. 

The usual proclamation was made by the Sergeant-at-Arms. 

Messrs. Lorp, LYNDE, MCMAHON, JENKS, LAPHAM, and Hoar, of 
the managers on the part of the House of Representatives, appeared, 
and were conducted to the seats assigned them. 


® : . | 
I should like to make an inquiry of the manager who 


Cragin, Dawes, Edmunds, Ferry, Frelinghuysen, Hitchcock. Howe, Ingalls, | 


tansom, Sanlsbury, Sherman, | 


The Senator from Ohio moves | 
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The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. 

rhe Secretary read the journal of proceedings of the Senate sitting 
yesterday for the trial of the impeachment of William W. Belknap. 

The PRESIDENT pro tempore. The Senate is now ready to proceed. 
The managers on the part of the House will continue with their ev- 
idence in support of the articles of impeachment 

Mr. CARPENTER. Mr. President, I desire to state that ye sterday 
we cross-examined none of the witnesses and made no obje ctions to 
questions propounded by the honorable managers. We had not at 

| that time been able to have a consultation among ourselves on that 
subject, and had concluded to leave the case entirely in the hands of 
| the honorable managers. But one day’s experience satisfied us that 
that was a mistake on our part. The method of examination on the 
part of the honorable managers was not satisfactory to us, and we 
think it wouid do injustice to the case to permit it to proceed further 
in that manner. Our doubt about taking any part in the trial beyond 
| that of spectators was that it might be considered that by doing so 
we might waive or lose rights in the point upon which we rest this 
case, namely, that there is no jurisdiction to try; but after an ex- 
amination of some authorities upon that subject, and a full consulta- 
tion, we have come to the conclusion as counsel that inasmuch as the 
Senate has made an issue we can waive nothing and forfeit nothing 
by taking advantage of our right to cross-examine witnesses. We 
| now ask the indulgence of the Senate to recall General McDowell 
for the purpose of putting some questions to him in cross-examina- 
tion. . 

Mr. Manager MCMAHON. That had better be done at a later stage. 
There are other witnesses here from a distance ready to testify, who 

| are anxious to go home. 

Mr. CARPENTER. General McDowell is here from a distance, and 
away from the performance of his official duties, and he is very anx- 
ious to get through and return to the discharge of hisduties. ‘There- 
fore, I ask the Senate at this point to give us permission to recall 
General McDowell for cross-examination. 

Mr. Manager MCMAHON. Mr. President and Senators, the mana- 
gers certainly object at this particular stage of the case that they 
shall be interrupted in their course of examination because the gen- 
tlemen upon the other side, either for want of consultation or from 

| overconfidence, declined to cross-examine a particular witness who 
was upon the stand and discharged fully from attendance upon this 
court except in so far as we requested him to remain another day. 
We have witnesses in attendance who are here at very great incon- 
| venience to themselves; men who occupy responsible positions in 
banking establishments and other places, who are ready to testify 
and who want to go home. General McDowell can stay until we get 
through at least with them.I think. I make no objection to the right 
to recall him. We concede it asa right. 

Mr. CARPENTER. Then we reeall! him. 

Mr. Manager MCMAHON. But at the proper time; not now. 

The PRESIDENT pro tempore. Counsel for the accused ask to have 
the witness, General McDowell, recalled for the purpose of cross-ex- 
amination. The Chair will submit the question to the Senate 

Mr. CONKLING. I inquire, is the request of the counsel to cross- 
examine the last witness upon the stand, the witness examined yes- 
terday after whom no other witness has been called ? 

Mr. CARPENTER. Yes, sir. 

Mr. CONKLING. I did not hear the name. 

Mr. CARPENTER. We ask to recall General McDowell, who was 
on the stand when the Senate adjourned last evening. 

The PRESIDENT pro tempore. Shall he be recalled ? 

The question being put, it was determined in the affirmative. 





Major-General IRw1iIn McDOWELL, recalled. 

The PRESIDENT pro tempore. The Chair will state that the wit- 
ness asks the privilege to correct the last statement he made. The 
Chair hears no objection, and he will make the correction he desires. 

The Witness. It was the last question put to me yesterday. In 
fact I did not answer it. 

Mr. Manager MCMAHON. Do I understand, General, that you de- 
sire me to put that question again ? 

The Witness. No; I desire to correct the answer that I made to 
it, and to say that it would be ¢he duty of an officer subpanaed be- 
| fore a committee of Congress to answer such questions as the com- 
mittee might ask him touching the public service of which he 


had 
knowledge. 


Cross-examined by Mr. CARPENTER: 

Question. Would it be the duty of an officer to volunteer informa- 
tion by letter or otherwise to members of Congress in regard to abuses 
connected with the service with which he was acquainted ? 

A. I do not know of any such duty imposed upon him by the arti- 
cles. 

Q. Is it not his duty, on the other hand, to make report of a 
things through the regular military channels ? 

A. Tlrat I answered yesterday : yes. 

Q. When you called on General Belknap in regard to tl lleged 
abuses at Fort Sill, did not General Belknap say to you, “ Well, Gen- 
eral, you know what to do; now sit down; you draw an order that 

} will correct it?” 


ll such 
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A. I cannot at this day recall the conversations, for there were sev- 
eral of them, that took place between the Secretary and myself in 
reference to that subject. I called npon him at his house, then diag- 
onally opposite the Arlington, and said to him that I had something 
to say that concerned the public service and also concerned him per- 
sonally. After I had disclosed what I had to say, either at that par- 
ticular time or not long afterward, he substantially said as you have 
ask d 

. Did he at that time or at any time show the slightest reluctance 
to make an order which would correct any abuse at Fort Sill? 

A. Noreluctance. The only obstacle that he seemed to have in the 
way was a question, as I understood him, which he had referred to 
the Judve-Advocate-General, and which the Judge-Advocate-General 
had answered, to the effect that there was a difficulty in him as Sec- 
retary of War controlling by military authority the action of these 
post-traders, 

Q. Was not the doubt this: Whether it would be legal for the Sec- 
retary of War to direct the council of administration to fix the prices 
at which the traders should sell? 

A. That is what I understood; and that is what I think I said sub- 
stantially, from the fact that they were not appointed for the Army 
but for emigrants and travelers. 

q. But did not the Secretary of War insist, notwithstanding the 


doubts suggested by the Judge-Advocate-General, that he would make | 


such an order? 

A. I think he yielded to my argument in that matter. 

q. And consented that the order should be made, and directed you 
or requested you to draw such an order as would cure the difficulty ? 

A. As I think, ves, sir. 

«q. You have been a good many days in the Army; and nowI want 
to ask you, as an expert on that subject, whether that order as you 
drew it would not have corrected all abuses there if it had been en- 
forced? 

A. I thought so then and think so now. 

Mr. Manager MCMAHON. Such questions as that I think do not 
require any expert, 

Mr. CARPENTER. I think they do. I do not think we know 
enough about the matter to tell. 

The PRESIDENT pro tempore. The Chair will remind the gentle- 
men that they must rise to speak, and address the Chair. The Chair 
will insist upon if. 

Mr. Manager MCMAHON. We withdraw any objection to the ques 
tion. 

Q. (By Mr. CARPENTER.) In regard to the post-trader residing at 
the post, was there any object in that except to keep him at all times 
subject to military regulation and bring him more nearly within the 
control of the men who ought to control; the military officers ? 

A. My own view in drawing up that order was aimed at the ques- 
tion in hand of there being what I supposed to be a post-trader at 
Fort Sill residing in New York. 

Q. Would it make any difference whether he resided in New York 
or any other place, provided the rates at which he must sell were 
fixed? 

A. Ido not know whether it would or not. 

Q. Can you conceive any difference ? 

\. I will only say what was in my mind at the time I drew the or- 
der up, that it was with reference to correcting an admitted abuse. 

Q. The abuse, as you understood it, was sales at extravagant prices, 
was it not? 

\. No, it was a man holding a place and exacting or receiving a 
large sum of money for it, having no capital, and doing no service for 
the money he received. 

(). Is there any way that that could injure the soldier or the coun- 
try, unless he charged higher prices in consequence of that arrange- 
ment? 

Mr. Manager MCMAHON. Wait amoment. The objection we make 
to the question is that it is an endeayor to exculpate the accused by 
simply proving that he did not hurt the soldiers, although he may 
have hurt Evans. It seems to me that in the trial of a person for of- 
ficial malfeasance in an impeachment case, if we prove that the Sec- 
retary of War is in a corrupt combination with a person who has pro- 
cured an appointment, by which the person who gets the appointment, 
for example—and I will give the example, Evans—is to divide the 
money that Evans may be able to force out of this person, to say that 
that is innocent simply becanse it does not raise the price of proevis- 
ions at the garrison or the price of thread or cotton or whatever else 
may be wanted there, is certainly to the managers something new in 
the development of this case and of the theory of the defense. We 
do not care whether he raised the price of provisions a copper, from 
our stand-point. 

Mr. CARPENTER. Mr. President and Senators, if this case is 
dwindling down to a mere question of ethics between Mr. Marsh and 
Mr. Evans, we will retire. But the theory of the honorable managers 
has been that in consequence of the arrangement between Marsh and 
Evans the soldiers were plundered. Now, if it be a fact that no one 
was injured by this arrangement, I do not think that this impeach- 
ment trial need be prolonged. I understand that impeachment is to 
— some wrong. If no wrong has been committed which would 
ay the foundation for even a civil action, if the Government has not 
lost a shilling, and the soldiers, who are the wards of the Govern- 


ment, have not lost a shilling, it is difficult to see what this impeach 
ment is for. 

We offer to proye by this witness that the only consequence of a 
post-trader residing away from his post would be that he could ot 
be controlled by the council of administration or subjected to the jn- 
fluences of the officers in command. The object of this order was ty 


| bring the trader under the supervision and influence of the officers «¢ 


the post. If the question which I put to the witness had been ol). 
jected to on the ground that the answer was self-evident, the objex 
tion would have some force. But here we have upon the stand a 
soldier of no mean reputation, one who has served from his boyhood 
to the present hour and filled every station from a cadet to a major- 
general and performed his duties under every variety and contin- 
geney of the public service, and we now offer to put these questions 
to him and appeal to his experience on the subject in order to show 
by him that it was immaterial where the trader lived if he sold his 
goods cheap enough. The object of bringing the trader within the 
post was to subject him to the influence of its officers, and thus to 
control his prices within the bounds of reason. No other object could 
be attained. if the soldier did not have to pay for the bonus which the 
trader paid to his friend, it made no difference to the soldier whether 
the bonus was paid or not. It is for that reason we claim this to be 
competent evidence. 

Mr. BLAIR. Mr. President and Senators, the court will have ob- 
served that the scope of the case on the part of the prosecution here 
is to assume a knowledge on the part of this defendant of the contract 
existing between Evans, the trader, and Marsh, a witness. There is 
no ground for that assumption here. There is no ground to assume, 
certainly at this stage of the case, any knowledge on the part of the 
defendant of the existence of such a contract. The proposition that 
we now have before the court is to show that when these complaints 
were brought to the attention of this defendant, he called upon Gen- 
eral McDowell, an experienced oflicer then present in Washington, to 
call his attention to them and to draw such an order as would meet 
the difficnlty complained of in the newspapers and before the com- 
mittee of Congress. General McDowell drew that order, and he says 
in his testimony that he submitted it to the chairman of the Military 
Committee of the House, and that the chairman before whom this 
complaint had been made deemed that order all sufficient. Now, how 
do the gentlemen on the other side attempt to escape from the weight 
and force of that testimony? It is clear that the order was, in the 
opinion of the General, all sufficient ; that he drew it with reference to 
the fact as he supposed that the trader in this case did not reside at 
the post at all but resided in Washington or in New York. The ques- 
tion that we ask the witness is, Did that make any difference? We 
want the General to say whether it made any difference in view of 
the effectiveness of this order where the man resided, and did it not 
have that effect. The manager says “that is an improper question 
because we are impeaching your client here for having done some- 
thing.” That is not the question in examining this witness at all. 
He says “ We are impeaching your client for being a party to a cor- 
rupt bargain.” The very impression and very force of this testimony 
is to show that if there was any such bargain our friend and our de- 
fendant was not a party to it at all, for he was doing everything that 
a just and good officer could do to crush out such a corrupt bargain 
and make it utterly ineffective. 

Mr. Manager LAPHAM. Mr. President, I apprehend, Senators, 
that the learned counsel has endeavored to withdraw the attention 
of the Senate entirely from the real question now before it for con- 
sideration and to discuss matters which rest mainly in his imagina- 
tion rather than in the facts of the case as thus far developed. The 
witness says he drew this order under the conviction resting upon his 
mind that the post-trader was Marsh, residing in the city of New 
York, and that the sole object of the order was to correct that mis- 
chief. As a military officer he assumed that it was mischievous to 
have a post-trader not residing at the place where he was trading. 
The learned counsel says that the defendant called upon General 
McDowell to draw this order and to correct thisevil. That is an en- 
tire misapprehension. General McDowell called upon the defendant 
to admonish him that there was wrong imputed to him in appointing 
a post-trader not residing at the place where he was engaged in busi- 
ness. Did the defendant correct that misapprehension? Did he say 
to General McDowell, as he well knew, “ Marsh is not the post-trader ; 
Evans is the post-trader; the gentleman who is engaged at Fort Sill 
in this business is tlie officer; Marsh is not the officer.” If he had 
said that, General McDowell would never have drawn any order at 
all; but the defendant left General McDowell in ignorance of the 
real facts in this case. He concealed from him the fact that instead 
of Marsh being the trader, Evans was the trader appointed by him, 
his appointee. 

Therefore the argument of the learned counsel that here was a de- 
sire on the part of the defendant to correct an evil falls entirely to 
the ground. He knew there was no evil so far as the appointment 
was concerned, He knew perfectly well that hisappointee resided at 
the place where he was transacting this business, but be concealed 
from General McDowell the relation of Marsh to this transaction, 
with which we say he was perfectly cognizant, that Marsh was re- 
ceiving this bonus of $12,000 a year; so that the argument of the 
learned counsel falls entirely to the ground. 

This question to which we object, I submit to Senators, is entirely 
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foreign to any inquiry before the Senate. It is obnoxious again 
the objection that it is asking for a mere opinion or inference of this 
witness, and not for any fact, not for his opinion or inference upon 
any question upon which he might be called to testify as a military 
expert. For that reason we submit the question should not be al- 
lowed to be pat. 
Mr. CARPENTER. 
ion? 
Mr. Manager LAPHAM. 
Mr. CARPENTER. 


Will the manager permit a moment’s interrup- 


Certainly. 
We shall show, or expect to show, in connec- 


tion with this testimony, that General McDowell had seen the article | 
which had been published in the Tribune, and in consequence of that 


called upon the Secretary of War, and that that very article says that 
Evans is the trader at the post and pays tribute to Marsh in New 
York. 

Mr. Manager LAPHAM. Then why did General McDowell draw 
this order to provide against a post-trader not residing at the post? 

Mr. CARPENTER. That is just what I want to get out of the 
General. 

Mr. Manager LAPHAM, 
that information. 

Mr. CARPENTER. It leads to it pretty rapidly. 

Mr. Manager LAPHAM. Now, then, as to whether a public officer, 
receiving a share of the contribution in the manner in which Evans 
was making his contributions to Marsh, thereby imposes upon those 
who are compelled to trade at a military outpost (Fort Sill, for in- 
stance, to bring the question directly home) an additional burden or 
not, is not a consideration here. 

Mr. CARPENTER. I thought that was the only question. 

Mr. Manager LAPHAM. Not at all. If he consented to receive a 
portion of what was thus contributed he has nothing to do with the 
consequences Which resulted from the act. The acceptance of the 
share is what constitutes his offense. Whether he harmed or did not 
harm others is not a question for him to consider or for the Senate to 
consider. That it did result in harm there, that it did lead to griev- 
ous complaint there, that it did lead to the Tribune article, that it 
did lead to the complaint and testimony of General Hazen, are facts 
which are patent to us all; but whether it had resulted in that or 
not is not a question for this defendant. It is enough for us to show 
that he consented to accept a portion of the money which was con- 
tributed by Evans to Marsh. If we establish that fact we establish 
his guilt within the range of the constitutional power of impeach- 
ment on the part of the House and within the jurisdiction and power 
of this court to try him for an impeachable offense. 

Mr. BLAIR. Mr. President and Senators, I beg to call the atten- 
tion of the court to the fact that the gentleman in the close of his 
speech, and his colleague in the opening of his, assumed here as 
proved and established before this court the very thing that they 
have yet to prove, of which there is not a scintilla of proof before 
the court. He says of course if they prove that this defendant re- 
ceived this money it is an impeachable offense, and it does not make 
any difference what this order was drawn for. He goes back con- 
stantly harping on that and repeating it as the substance of the 
thing proved, when it remains yet to be proved, and when the ques- 
tion before this court bears directly upon that question, to show that 
by the course of conduct adopted by this defendant he could not 
have known that there was any such contract in existence between 
these parties. 

The effort which we are here now making and the effect of this 
proof is as positive as it can be made to negative the assumption 
upon which these gentlemen are asking these questions. Is it not 
legitimate for us to ask this witness—an experienced officer of the 
Army, who himself did call upon the Secretary to inform him of this 
evil in existence and to suggest remedies for it—whether or not the 
remedy which he himself suggested was not adequate to the evil 


This question is not calculated to call for 


which he undertook to meet? The question whether the trader lived | 


at the post or anywhere else is, as we expect to show, utterly imma- 
terial; and yet we see that that circumstance was made to figure in 


the opening of this argument, and is continued to this moment, as | 


the only way of escape from the conclusion and weight of this tes- 


timony that the defendant misrepresented to the officer who drew this | 


order the fact that the trader resided not at the post but in New York. 

The witness has not said any such thing ; he has not said at all that 
this defendant represented to him any such thing. He has not said 
that, to begin with. Those are words put into his mouth by these 
gentlemen. He has not asserted at any time that the defendant told 
him that the trader lived in New York and that this was carried on 
for that purpose. He says, to be sure, that as he now recollects it, he 
understood the fact to be that he did reside somewhere else; but we 
will show him and show this court before we get through that in that 
nis recollection is mistaken. We will show him that he knew then, 


| 
| 


| 


| 


| 








| 


at the time, that the trader did not live in New York, but lived at the | 


post. Hence this totally immaterial circumstance in its bearing upon 


this order is utterly swept out of the way, and the testimony will be 
left to bear with its whole force upon the fact that this defendant did 
not know anu could not know of the existence of this contract which 
is the basis of the proceedings. 

I therefore insist that this is a principal, material question to be 
auswered by the witness, and the fact of the resistance to it makes 
it manifest to the court that it is a pretty material question. 





| 
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Mr. MORTON. I offer the followin 
The PRESIDENT pro tempore 
The Chief Clerk read as foll 


yy order. 


Ihe propose Ll order will be re ports a. 





Ws: 
Ord l, That on questions of tl s tv of testir vt d r l 
hot ; 
be limited to one counsel for ere and t iger fo H f 
Representatives, and shall not extend ten minutes on each sid 





Mr. KERNAN. I move as an amendment that the objecting party 


have the close, so that we may ule. 


apply the ordinary I 


Mr. CARPENTER. Five minutes for opening and five minutes for 
closing ? 
Mr. MORTON. Ido not say anything about five minutes. I want 


to notify counsel on both sides that hereafter, for one, I shall insist 
that the discussion shall be confined to such time as the court gives, 
and the objecting party may have the opening and close 
shall not have it repeated over and over again. 

Mr. CARPENTER. Before the question is taken on this proposed 
order I desire to show to the Senate that if it is desired to have this 
testimony put in upon the principles which govern the admissibility 
of testimony in courts of justice, it isimpossible for us to discuss the 
questions which will constantly arise in ten minutes. If the Senate 
choose to make an order that no objection shall be argued at all and 
that it shall be submitted to the court without an argument, let it 
be so; but in a case of this kind, in the highest court of the land, to 
say that the propositions of the admissibility of testimony, which are 
after all the great questions in all criminal trials, shall be digposed 
of in this way I submit to the court, most respectfully, is to deny us 
a right which was never denied in any court of the United States. 
No such rule exists anywhere. 

Mr. THURMAN. Will the counsel allow me to interrupt him? I 
move to amend the order by striking out “ ten” and inserting “ thirty,” 
and adding at the end “ unless otherwise ordered ;” so that in case it 
is necessary the time may be extended. 

Mr. BLAIR. I beg the indulgence of the Senate 

Mr. MORTON. I withdraw the order. 

The PRESIDENT pro tempore. The Chair will again remind gen- 
tlemen, and hopes he does it for the last time, that the counsel as well 
as the managers should address the presiding officer, that he may 
maintain the rights of the parties. It is due to the Senate that it 
should be done; and the duty of the Chair demands it to protect the 
respect due to the Senate. The Chair will state also that he will not 
recognize a gentleman on either side unless he does rise and address 
the presiding officer. 

Mr. MORTON. With the consent of the Senate, I withdraw the 
order. 

Mr. Manager MCMAHON. The order having been withdrawn, we 
object to any further argument on this proposition, and demand that 
the question be submitted. 

Mr. CARPENTER. I want to say one word, Mr. President. It 
seems the Chair will not permit us to address the Senate, and the 
Senate will not permit us to address the Chair. Precisely how we 
are to perform our duty, and precisely what angle we are to direct 
our discourse to, I cannot understand. 

The PRESIDENT pro tempore. The Chair will relieve counsel on 
that point. All the Chair desires is that counsel shall rise and call 
the attention of the Chair and then turn to the Senate. 

Mr. CARPENTER. That I have invariably done, I think. 

The PRESIDENT pro tempore. The Chair cannot control the rights 
of the parties, as well as of the Senate, without knowing whether the 
person on the floor is the one he has recognized as entitled to the 
floor. Objection is raised to the question Shall the interrogatory be 

put ? 

Mr. CARPENTER. 
rogatory reported, 

The question was read, as follows: 

““Q. Is there any way that that could injure the soldier or the coun- 
try, unless he charged higher prices in consequence of that arrange- 
ment?” ° 

Mr.CARPENTER. The word “that” means whether the arrange- 
ment between Marsh and Evans could have injured the soldier, un- 
less in consequence of that the trader put up the prices. 

The PRESIDENT pro tempore. Shall this interrogatory be admit- 


; so that we 





sefore the question is put I wish the inter- 


| ted? 


Mr. HOWE. Iask for the yeas and nays on that question. 
The yeas and nays were ordered. 
Mr. MCMILLAN. Mr. President 
The PRESIDENT pro tempore. 
that debate is not in order. ‘ 
Mr. MCMILLAN. Before the question is put, I desire to make an 
inquiry of the managers. Is it not charged in article 3of the articles 


The Chair will remind Senators 


| of impeachment that Evans was retained in oflice by the Secretary of 


War not only corruptly, but that his retention there was “to the 
great injury and damage of the officers and soldiers of the Army of 
the United States stationed at said post, as well as of emigrai 
freighters, and other citizens of the United States,” &c. 
although that issue may not be the in the 
an issue that may be a mate1 and upon which 
have to pass in their finding 

Mr. EDMUNDS. That had better be reduced to writing 
think, under the rule. 

The PRESIDENT pro tempore. 


ts, 
> and whether, 


nl : : 
only issue ase, ! hot 


( 
il one, the S« 


a 


should 


The Chair stated that debate was 
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not in order, 
sota proceeding 

Mr. McMILLAN It is a mere inquiry. 

Mr. EDMUNDS. That is debate. 

The PRESIDENT pro tempore, The question is, Shall this inter- 
rogatory lye 1 it? pon whic h the ye is na bays have been called. 

The yeas and nays being taken, resulted yeas 20, hays 31; as fol- 
lows: 


t no objection was raised to the Senator from Minne- | 


wn, Boutwell, Bruce, Cameron of Wisconsin, Conkling, Con 
relinghuysen, Harvey, Howe, Jones of Nevada, Logan, M« 
Paddock, Patterson, Sargent, and West—20. 

tavard, Bogy, Booth Caperton Cockrell, Cooper, Dawes, Den 
liamilton, Ingalls, Kelly, Kernan, Key, MeCreery, McDon 
Morrill of Vermont, Norwood, Randolph, Ransom. Robert 
bur er n, Thurman, Wadleigh, Whyte, Withers, and Wright—31. 
NOT VOTING sara. Alcorn, Anthony, Barnum, Burnside, Cameron of Penn 
sylvania, Christianey, Clayton, Davis, Dorsey, Eaton, Goldthwaite, Hamlin, Hitech 
cock, Johnston, Jones of Florida, Morrill of Maine, Morton, Sharon, Spencer, Stev 
enson, Wallace, and Windom— 


The PRESIDENT pro tempore. The Senate sustains the objection. 
Q. (By Mr. CARPENTER.) General McDowell, please look at that 


article which was read yesterday from the files of the New York Tri- | 
bune and seé if that is the article which induced you to call upon | 


General Belknap in regard to this subject ? 

A. [Examining]. It may have been, but I am not certain what the 
article was, or rather what the articles were. Some articles appeared 
in the Tribune about that, and it may have been such an article. 

Mr. CARPENTER. I ask the managers if they claim that there 


was any other article on that subject in the Tribune about this time 


except this? 


Mr. Manager MCMAHON. Ido not know. Mr. LYNDE says there 





was another. 
Mr. Manager LYNDE. In March. 


Mr. Manager MCMAHON. No; it was when General Hazen gave 
his testimony. 

Mr. CARPENTER. Some years before ? 

Mr. Manager MCMAHON. No, the following March. That article 
appeared in February, and this was the following March. 

Q. (By Mr. CARPENTER.) State, General, as near as you can, at what 
time the article which you saw in the Tribune appeared. 

A. I could only recall that date by the date of the order, which was 
March 25, Is72. I came to Washington a few days before the date of 
that order, I think March 23. I saw Mr. Whitelaw Reid, I think, the 


day before | came to Washington. It was a short time before that; | 


whether one day or a week I do not know. 

Q. The article which you saw you had seen before you came to 
Washington ? 

A. L saw it before I came to Washington. It was called to my at- 
tention. I stated yesterday my remark to Mr. Reid and his statement | 
to me that the article was true and that there was more yet; and 
that made me feel that it was a grave question. I think I came on 
purpose to Washington to see the Secretary about it, 

«. Look at that letter and see if it refreshes your recollection as 
to what article you referred to there. [Handing the witness a letter. ] 

Mr. Manager MCMAHON, Let us see the letter before testimony 
is given about it. : 

Mr. CARPENTER. Not now. I simply hand it to him to see if it 
refreshes his recollection in regard to the question. 

Mr. Manager MCMAHON. You do not claim that I have no right 
to see it ? 

Mr. CARPENTER. I do most certainly. When I want to refresh 
your recollection I will hand it to you. 

Mr. Manager MCMAHON. There is somebody else’s recollection to 
be refreshed besides mine 

The Wirness. This is a private note of mine to the Secretary. 

Q. (By Mr. CARPENTER.) Does that remind you in any way in re- 
gard to the article which you saw? 

A. No; this is marked—— 

Q. Do not read the letter. I simply hand it to you to see if it re- | 
freshes your recollection. 

A. This refers, I think, to a subsequent article. 

Mr. Manager MCMAHON. Mr. President, that letter has been put 
in the hands of the witness, and we claim the right to see it. The 
witness has no right, as I understand the law, to refresh his recollec- 
tion from a memorandum which cannot be shown to the other side. | 

Mr. CARPENTER. This happens to be a memorandum that could | 
be shown to the other side with perfect innocence and without injury ; 
but we do not propose to show it to them just at this minute. 

Mr. Manager MCMAHON, We will not take your word for that. 

Mr. CARPENTER. We do not ask you to. 

Mr. Manager MCMAHION, We want the judgment of the Senate, 
Mr. President, on the question. 

The PRESIDENT pre tempore. The Chair will submit the question. | 
The manager asks the Senate to decide the question : Shall this paper 
go into the hands of the managers ? 

Mr. CARPENTER. The hands or the pocket ? 

The PRESIDENT pro tempore. The managers hold that they have 
a right to the letter that was submitted to the witness to refresh his | 


memory. The question is, Shall the managers have a right to the 
letter ? 





Mr. KERNAN. I think that the witness said it did not refresh his 
memory as to the matter, did he not? 

Mr. CARPENTER. That is what he said. 

The PRESIDENT pro tempore. Shall the letter go into the hands 
of the managers? 
The question was decided in the negative. 
Q. (By Mr. CARPENTER.) I want to ask you, General, what had 


| been the practice in regatd to sutlers residing at their posts prior to 
| the war? 


A. So far as my memory goes, they had resided at the posts. 

Q. Had you ever known instances in which they did not reside at 
the post ? 

A. I know of an instance in which one of the members of a firm 
did not reside at the post, but Ido not know it of my own knowledge, 

Q. It is charged in the third article of impeachment that the things 
alleged to have bean done there—that is, the making of this agreement 
between Evans and Marsh—had been to the great injury and damage 
of the officers and soldiers of the Army of the United States stationed 
at that pust. In what way could such contract injure the oflicers of 
the United States? 

Mr. Manager MCMAHON. Mr. President, we object to that ques- 
tion as being determined by the decision already made upon the yeas 
and nays. 

The PRESIDENT pro tempore. The Chair sustains the objection. 

Mr. CARPENTER. Does your honor decide that this question, has 
been put before and voted down? 

The PRESIDENT pro tempore. A similar question. 

Mr. CARPENTER. I have no appeal anywhere, I suppose. 

The PRESIDENT pro tempore. You have not. A Senator can have 
the point submitted to the Senate. 

Mr. CARPENTER. Sufferance is the badge of all our tribe, evi- 


; . | dently. Mr. President, I want to say a few words more on this sub- 
Mr. CARPENTER. Was not that after the order had been issned ? | 


ject to this court. It seems to me so important in this case that I do 


| believe that if understood by the lawyers of the Senate this testi- 


mony would not be excluded. 

Mr. Manager MCMAHON. Mr. President, I know of no point before 
the court at the present time. 

Mr. CARPENTER. Will not some Senator move to reconsider that 


| vote? 


Mr. KERNAN. Allow me to put a question to the counsel: Sup- 
pose a public officer whose duty it is to appoint a person to oftice 
should, for a consideration paid him, appoint avery good man rather 
than a bad man, would it not be a crime for him todo so? That is 
why I acquiesced in the decision of the Chair confirming the previous 
decision. I do not think we should hear it discussed, unless some 
gentleman has doubt about it. Otherwise we shall never get through. 

Mr. CARPENTER. Then I shall have to experiment on other ques- 
tions. I abandon this with this offer, Mr. President, which I desire 
to go upon the record: that the defendant here and now offers to 


| prove that as matter of fact no injury could result to any soldier or 
| any officer of the Army, or to anybody else, from the contract made 
| between Marsh and Evans:as alleged, except it induced Evans to put 


up the prices of the articles which he sold; and to prove that Mr. 
Evans did not put up those prices one cent in consequence of the ar- 


| rangement made with Marsh. That, I think, putsthe point upon the 


record. And further, let it be stated that we offer this to meet that 
allegation of the third article of impeachment which charges that 


| this thing did result to the great damage of the officers and soldiers 


of the Army of the United States. 
Mr. SHERMAN. Iask the counsel to read the question he pro- 


| poses to put to the witness. 


Mr. CARPENTER. The reporter will read it. 
The question was read by the Official Reporter, from his notes, as 
follows: 


Q. It is charged in the third article of impeachment that the things alleged to 


| have been done there—that is, the making of this contract between Evans and 


Marsh—had been to the great injury and damage of the officers and soldiers of the 
Army of the United States stationed at that post. In what way could such con- 
tract injure the officers and soldiers of the United States? 

Mr. CARPENTER. I would be very thankful to some Senator to 
do what I cannot do—move to reconsider the vote of exclusion. 

Mr. MERRIMON. Mr. President, in order to give the counsel an 
opportunity to make his question, I ask for a vote of the Senate on 
the ruling of the Chair. 

The PRESIDENT pro tempore. The Senator from North Carolina 
asks that the question be submitted to the Senate, Shall this interrog- 
atory be admitted? 

Mr. MERRIMON. I take it now the counsel can make his argu- 
ment. 

Mr. CARPENTER. Mr. President and Senators—— 

Mr. Manager MCMAHON. Before proceeding, the understanding 
is that you open and we close the argument. Being the objectors we 
have the right to the opening. We waive that. 

Mr. CARPENTER. Go ahead; take every right you have got. 

Mr. Manager MCMAHON. We simply waive it. 

Mr. CARPENTER. No, you need not waive it. I insist upon your 
opening. 

Mr. Manager MCMAHON. All right. I will simply state the 
grounds of objection to the Senate in order to preserve order and de- 
corum in the proceedings. 
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We have yet offered no proof in this case to show that this has been | tellect as I have to Whitelaw Reid’s. 


detrimental to the service of the United States in the view in which 
the ethics of the gentleman seem to indicate to him may be important. 
It is a matter really for him in the defense if there is anything in it; 
and he has no right when we put a witness upon the stand to go into 
his substantive defense on that point. 

The second objection we have in this case is the one which the Sen- 
ate has already decided. Suppose that we should, taking an indict- 
ment, find in that indictment that the offense charged was alleged to be 


against the peace and dignity of the State of Ohio, or the State of | 


New York, or against the commonwealth; and you were to put a 
witness on the stand and attempt to prove that it was not against the 
peace and dignity of the State of Ohio or the State of New York be- 
cause it was done in a corner where the State did not see it or had 
nothing to do with it, and would not know it unless one of the par- 
ties told it. It seems to me that it is entirely irrelevant, and it cer- 
tainly strikes me as anew argument in morals that it is not improper, 
not an impeachable offense, for a Secretary of War or a Secretary of the 
Navy to dole out his offices to the men that will make the best bargain 
with him, without reference to the question whether it may be inju- 
rious to the public service or not. 

Mr. Manager HOAR. Mr. President, I desire to state in further 


opening the further objection that this is not a matter to be proved | 


by experts; that the question whether the payment of the sum of 
$12,000 a year for an oflice or the right tosell goods is to be an injury 
to the persons to whom those goods are sold, cannot be a question to 
be answered by a witness upon the stand as to how or in what way 
that injury would be wrought. It is a question for the common 
knowledge and understanding of men, and which the court or jury 
must deal with on their own judgment. It is. not a matter to be 
proved, to examine witnesses upon. 

Mr. CARPENTER. Mr. President and Senators, there is, as every 
lawyer knows, a conflict in the decisions in England and ir some of 
the States of this country in regard to the extent to which a cross- 
examination may go. The rule in England,I understand to be, and 
in many of the States, that when a witness is called upon the stand, 
the other party may cross-examine him as to anything pertinent to 
the issue. The rule in other States is the reverse, and the rule I am 
bound to say in the Supreme Court pf the United States is that you 
can only cross-examine as to matters referred to by the direct ex- 
amination. But I submit to the Senate that in this trial, circum- 
stanced as we are, with many Army oflicers in attendance here whose 
publie duties, as important as the duties of any officer, require their 
immediate return, and who are staying here every day to the preju- 
dice of the publie service, that rule, which after all is one in the dis- 
cretion of the court, should in this case be, as I understand the En- 


glish rule to be, that we may ask any witness called to the stand any | 


question pertinent to the issue. There are many advantages in this. 
In the first place, it will place before the Senate in a compact form 
most of the testimony upon a particular subject. 

In the next place, it will be a great convenience to all these wit- 
nesses. I do not understand, however, that I am now going at all be- 
yond the scope of the direct examination. I make this remark because 
the question will undoubtedly arise hereafter as to other witnesses. 

Now the managers say they have not as yet introduced any proof 
to show that this arrangement was detrimental to anybody. If they 
admit that it was not, then I do not wish to take a moment of your 
time in proving that it was not. If they concede that not a soldier 
paid one cent more for any article that was sold at that post in con- 
sequence of this arrangement between Marsh and Evans, that is the 
end of it. That is all I want to show by this testimony ; but we are 
able toshow, and shall if permitted, that notwithstanding this arrange- 
ment between Evans and Marsh, Evans never increased his prices on 
a single article. He has as he has sworn elsewhere, upon the general 
average of his —— charged less, than before, he did before the ar- 
rangement made with Marsh. 

Mr. Manager LAPHAM. 
him a question? 

Mr. CARPENTER. Certainly. 

Mr. Manager LAPHAM. Why, then, I should like to have the 
counsel answer, was the article in the Tribune published or the testi- 
mony of General Hazen given? 

Mr. CARPENTER. Well now, Senators, I always try to answer 
questions pnt to me in a trial by opposite counsel; but a question 
which supposes that I manage the New York Tribune is such an im- 
peachment of my own intelligence, inasmuch as it is generally abus- 
ing me, that I must ask my friend to excuse me from answering that 
question. What crotchet entered the head of Whitelaw Reid that 
morning, I cannot tell. Where he dined the night before; what in- 
iluences were brought to bear on him between dinner and breakfast; 
whether he had a good breakfast and felt well, or a poor one and felt 
ill, it is impossible for me to say; and I ought to say as a matter of 
Justice to Whitelaw Reid that his relations and mine are not intimate. 


Will the learned counsel allow me to put 


Mr. Manager LAPHAM. My inquiry extended to the complaint of | 


General Hazen. 


Mr. CARPENTER. I understood you to ask why that article was 
published in the New York Tribune. 


Mr. Manager LAPHAM. And the evidence of General Hazen given. | 


Mr.CARPENTER. That involves a scrutiny of the mind of General 
Hazen, and I never saw the man. 


i3 1 


| Now is that relevant testimony ? 





I have not so much clew to his in- | 
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I have felt him occasionally. 
I never saw the other man, and know nothing of his mental processes. 
Fhis question is not one of ethics. The managers are attempting 


| to lay a foundation by proving facts from which certain conclu- 


sions may be drawn. Your honors cannot have forgotten the opening 
of the learned manager the other day. You will recollect distinctly 
how we were taxed, and how our crime was swollen and aggravated 
by the charge that the arrangement between Marsh and Evans was 
an affliction upon the soldiers. One of the managers who argued the 
question of jurisdiction—I did not see then, and do not now, how that 
bore on the question of jurisdiction—went into an estimate of how 
many cents per day were taken out of the pocket of each soldier. If 
that was good evidence on the question of jurisdiction, it ought cer- 
tainly to be admissible under an article which charges that this ar- 
rangement was detrimental to the soldier. 

They are offering these facts for what purpose? For the purpose 
of showing that Mr. Belknap, being interested in this tradership, did 
not do what an honest man would have done to protect the soldiers 
at that post. I have never before understood that the House of Rep- 
resentatives had undertaken to correct the good morals of the coun- 
try, or that a mere arrangement between two individuals, which is 
not even shown to have been known by Belknap, could be a subject 
of impeachment, unless it injured some one. I do not understand that 
the Government of the United States is interested in or has any right 
to inquire whether a particular sum remained in the pocket of Marsh 
or went tothe pocket of Belknap, so long asthe exchange involves 
no dishonesty. If no injury has been done to the Government nor 
sustained by the soldier, then the theory on which they ask you to 
presume that this respondent was guilty falls to the ground. 

We offer to show, in this connection, that sutlers were never re- 
quired to live at their posts. We expect to show that that order, 
drawn by General McDowell, is the first order in the history of this 
Government which required traders or sutlers to reside at their posts. 
We also propose to show by him General Belknap’s readiness to do 
anything to correct the reported irregularities at that post ; we have 
shown that General McDowell drew the order at the request of the 
respondent, which was sufficient to correct all abuses complained of. 


We cannot get all our evidence in upon one question. This thing 


| leads by due succession from one matter to another; but to strike 


out what we offer is to strike out the whole morale of the defense, 
is to blot us out with rhetoric in the articles of impeachment and 
in the opening of counsel; and yet, on the question of intent to ex- 
elude all proof, suppose your honors have, as matter of strict law, 
aright to doit. Here, when a public officer who has been for years 
administering one of the most important branches of the public sery- 
ice, Who has passed through his hands $337,000,000 without the loss 
of a cent to the Government, who has served his country in the field, 
everywhere well, would your honors deny to him even a little gen- 
erosity in the admission of proof which would go to bear upon the 
question of his guilty intent ? You might impeach him even if he 
received it by accident, if he took it in a dream, if he received it be- 
lieving he had a perfect right to receive it. That becomes a question 
on which you will pass when rendering final judgment; but would 
you not allow him to prove everything that would go to establish his 
intent? He might be mistaken, the thing itself might have been 
improper, yet held up before forty millions of people, would you 
not permit him to show what he could toward establishing the in- 
tention with which he performed the act complained of ? 

Mr. Manager JENKS. Mr. President, I desire not particularly to 
argue this question, but simply to state that the charge against this 
defendant is that he directly or indirectly received a bribe. The «e- 
fense which this question would indicate—and they say it is the whole 
morale of their defense—is that if he did receive a bribe nobody is 
harmed by it; the soldiers paid no more in consequence of his having 
received a bribe than they would have done had he not received it. 
The judge on the bench may take 
in his hand the filthy lucre from a suitor, and he may say, “I gave 
the same judgment which I would have given if I had not received 
that money.” The Secretary of War will say, “I issued the same 
orders I would have issued had I not received this bribe.” Crime is 
crime per se, and itis not the effect of that crime that weare to inquire 
into now, but simply did that man receive the bribe? He may have 
received it with the benevolent intention of donating it to some 
eminently charitable institution, and it may not have affected the 
soldier one cent, but if he took the money merely he is guilty of the 
crime, and you have no right to inquire into its effects, because the 
law says it is a crime, and that is what we are now trying. 

Mr. CONKLING. Mr. President, I ask to have read by the Secre- 
tary, from the REcoRD, the few lines which I send up marked on 
page 116, and also on page 118. It is the testimony to which, if at 
all, this cross-examination is addressed. 

The PRESIDENT pro tempore. The Secretary will read. 

THE CHIEF CLERK. On page 116: 

Iam informed by officers who were stationed at Camp Supply that Lee & Rey 
nolds paid $10,000 outright for the same exclusive privilege there. Other cases aro 
talked of, but not corroborated to me; sufficient to state, the tax here amounts to 
near $40 per selling day, which must necessarily be paid almost entirely by the 
command, and you can readily see that prices of such goods as we are compelled 
to buy must be grievously augmented thereby. It not being a revenne for the 
Government and Mr. Marsh being an entire stranger to every one at the post, it is 
felt by every one informed of the facts to be, as 1 said before, a very great wrong. 
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Mr. CONKLING. That is from the Tribune article which I think 
has been put in evidence. Now I ask to have read a short passage 
marked from General McDowell’s testimony on page 11. 

The Chief Clerk read as follows: 

I told him that it seemed to me, as he had a monopoly in his hands, it would 
be simply the proper discharge of his duties in regulating that monopoly to see 
that it was not abused, He concurred with me, and if you will look at the order— 
I have it not now, and I do not recollect the date of it, but I think some time in 
March, 1#72—you will see that it corrected the very evils complained of ; that is to 
say, it put these post-traders, so far as the charges they were to make on their 
sales were concerned, subject to the council of administration of the post, the coun- 
cil of administration consisting of the three highest officers at the post under the 
commanding officer; that the council of administration was to take into account 
the original cost, fre ‘ight, and the fact that the post-trader, unlike the settler, whom 
he is generally supposed to have succeeded, had no lien on the soldier's pay. 

Mr. HOWE, Now, Mr. President, I ask to have read the question 
and the answer to the question, which is found at the bottom of the 
first column on the one hundred and tenth page, the question put 
by counsel for respondent to the managers, and the reply of the 
managers, 

The Chief Clerk read as follows: 

Mr. CARPENTER. Mr. President, before the manager takes his seat I should like 
to inquire of him, if he will inform us, whether the managers claim that the facts 
charged in the articles of impeachment violate any and what statute of the United 
States. In other words, will they inform us what particular “ high crime " this is? 

Mr. Manager Lynpe. I will answer the gentleman that while we do not deem it 
important or necessary, in order to sustain the impeachment, that it should be based 


upon any statute or act of Congress, we do rely and refer to section 17#1 of the Re- 
vised Statutes, and also to section 5501. 


Mr. Manager MCMAHON, I ask unanimous consent to make astate- 
ment in regard to this Tribune article. 

The PRESIDENT pro tempore. The Chair hears no objection. 

Mr. Manager MCMAHON. Mr. President, the managers did not 
suppose that the article in the New York Tribune when read was read 
as evidence of any fact contained in it, and did not so offer it. They 
simply offered it as a statement which came to the knowledge of Gen- 
eral Belknap, for the purpose of discovering and proving to this 
court what action he subsequently took thereon. 

Mr. CONKLING. May I inquire of the manager, did he not un- 
derstand that General McDowell, in referring to what he had heard 
und restated to the Secretary of War, had reference to that article and 
to the gravamen of it, namely the charge in the article that grievous 
impositions had occurred by augmenting the prices charged in the 
language of the articles, of the officers, soldiers, emigrants, and other 
citizens of the United States? 

Mr. Manager MCMAHON. Undoubtedly; but the statement by 
General McDowell to the Secretary was of no fact that he knew. It 
did not put anything in testimony that had fallen under his observa- 
tion or that he could swear to, and is evidence of no fact. All that 
we undertook to do in the examination of General McDowell was to 
connect the testimony of General Hazen before the Military Com- 
mittee with General Belknap, not to prove any fact that was stated 
in the testimony of General Hazen. I think there is scarcely a lawyer 
seated here on the part of the House so poor as to have offered it as 
evidence of any fact contained therein. 

Mr. CONKLING. But to charge the respondent with notice of it. 

Mr. Manager MCMAHON. With notice of the fact; and if we fail 
to prove by other testimony any fact stated therein which was im- 
portant, that fact is not proved at all to this court; and, therefore, 
nothing has been offered by the managers at this time in the least 
degree bearing upon the proposition as to whether this thing did do 
harm to the soldiers or did not. 

Mr. CARPENTER. Mr. President, one moment. It will be recol- 
lected that one of the managers, I think this morning, has accused 
General Belknap of misrepresenting to General McDowell the fact as 
to the location of the trader. It is said that General McDowell un- 
derstood when he went to Belknap that the trader lived in New York 
and that Mr. Belknap did not undeceive him. Now that very article 
shows and states the fact to be that Evans, the trader at Fort Sill, 
had made a contract with Marsh in New York. 

Mr. Manager MCMAHON. That is not the question we are now 
discussing. 

Mr. CARPENTER. It is an important question. 

Mr. Manager MCMAHON. It has nothing to do with this question. 

The PRESIDENT pro tempore. The reporter will report the inter- 
rogatory which is to be submitted to the Senate. 

The Official Reporter read the following interrogatory from his 
short-hand notes: 

Q. It is charged in the third article of impeachment that the things alleged to 
have been done there—that is, the making of this contract between Evans and 
Marsh—had been to the great injury and damage of the oflicers and soldiers of the 
Army of the United States stationed at ,that post. In what way could such con- 
tract injure the oflicers and soldiers of the United States ? 

Mr. HOWE. Is the question to be submitted to the Senate of put- 
ting that interrogatory, or is it the question of the admissibility of 
the proof offered by the counsel for the respondent ? 

The PRESIDENT pro tempore. The admission of this interroga- 
tory. 

Mr. CARPENTER. But that, I submit, should be stated to the 
Senate and voted upon in connection with the offer we make of testi- 
mony to follow it up. 

Mr. EDMUNDS. The only thing we can vote upon now is that in- 
terrogatory. 


WILLIAM W. BELKNAP. 


The PRESIDENT pro tempore. 
tory just read be admitted? 

The question was decided in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 
ceed with the witness. 

Q. (By Mr. CARPENTER.) General McDowell, do you know of any 
order or regulation of the War Department prior to this one drawn by 
you for General Belknap, requiring sutlers or post-traders to reside at 
thei ir posts ? 

A. 1 do not. 

* Q. As you understand it, that is the first regulation on that subject 
ever promulgated ? 

A. I do not know of any other, and, of course, that is the first to my 
knowledge. 

Q. Let me ask you one other question in regard to a subject I in- 
quired about before, and that is in regard to sutlers prior to the war, 
Had it not been common for the sutler himself to be the man of cap- 
ital in the concern and have it carried on by his clerks or partners at 
the post ? 

A. I cannot speak from any general knowledge on the subject. At 


The question is, Shall the interroga- 


Pro- 


| the post at which I was stationed the sutler resided there and had all 


the capital necessary for it himself. 

Q. Lask you merely for the purpose of having it identified and 
marked by the Secretary, whether that letter is in your handwriting? 
(Handing a letter.] It is the same letter I showed you before. 

That is a private letter of mine to Secretary Belknap. 

Q. Did it inclose this letter to General Belknap? [Handing another 
letter. } 

A. From the dates I suppose it to be such, though it had escaped 
my memory. 

Q. Is that the handwriting of Whitelaw Reid? 

A. It is. 

Q. Do you know his handwriting? 

A. I do. 

Mr. CARPENTER. I now ask to have these papers marked by the 
Secretary for mere identification. I propose to keep them in my own 
possession. 

The letters were marked as follows, respectively : 

K 1. 
Mr. Carpenter placed this paper in my hands for the purpose of identification. 
W. J. McDONALD, 
Ch. CL. 
K 2. 
Mr. Carpenter placed this paper in my hands for the purpose of identification. 
W. J. McDONALD 
Oh. Cl. 

Mr. Manager MCMAHON. Now, Mr. President, we claim the right 
to see these letters at this time. 

Mr. CARPENTER. We deny it. 

Mr. Manager MCMAHON. If that right is not granted we shall 
reserve the right to object to their introduction at any future stage 
of the case. 

Mr. CARPENTER. I do not propose to have them offered in evi- 
dence at this time; but 1 am very happy to gratify your private curi- 
osity, [handing the letters to the managers. ] 

{The letters examined by managers and returned to Mr. Carpenter. } 

Q. (By Mr. CARPENTER.) I ask you, General, whether on reflection 
and after looking at that article you think you were or were not 
mistaken in saying that you supposed that Marsh was the post-trader 
at the time you had your interview with the Secretary of War? 

A. I can hardly say what particular relations Marsh or Evans had 
with this matter. The Secretary told me he had appointed Marsh, 
and I supposed he had received the office. Whether he had trans- 
ferred it, or assigned it, or sublet it, or farmed it out, or what rela- 
tions he had with it was not, in my mind, a very special ques- 
tion. What I wanted to do was to correct an abuse; but whether 
the form was that Marsh was the trader or the other man was the 
trader was not so much in my mind as to discuss the question that 
was then up. 





Q. Was it of any importance whether Marsh was the trader and 
Evans his agent, or the reverse ? 

Mr. Manager MCMAHON. 0, you do not insist on that question. 

Mr. CARPENTER. If not I should not have asked it. (To the 
witness.) What I mean is, would it have made any difference with 
the order which you were to draw if you had known the fact to be 
exactly the reverse? Would not this order as you drew it have coy- 
ered the abuse in the one case just as well as the other? That is the 
question. 

Mr. Manager MCMAHON. We withdraw the objection. 

The WITNEss, (to Mr. Carpenter.) I do not understand you. 

Q. (By Mr. CARPENTER.) The question is this: Suppose you had 
known that Evans was the trader and lived at Fort Sill, and that 
Marsh was not the trader, would you have drawn this order in any 
| different terms than you did employ? 

Mr. Manager HOAR. Do you mean to suppose in your question 
that Marsh received any sum of money from Evans? 

Mr. CARPENTER. If that occurs to me I will put it in my ques- 
tion. It had not occurred yet as part of my question. 

The Witness. If the case was otherwise, it would have been dif- 
| ferent, of course. 








TRIAL OF WILLIAM W. BELKNAP. 


Q. (By Mr. CARPENTER.) How different would it have been? Sup- 
ose you had thought at the time that Mr. Marsh was the trader and 
lived in New York, what order would you have drawn different from 
sf 

@ That is what I suppposed was the case, that Mr. Marsh was the 
trader living in New York substantially, whether in form or not; 
and he had the control of the place as evidenced by the fact of his 
receiving this large tribute. 

Q. As you supposed ? 

A. As was true, and seemed to be understood. 

Q. Suppose the case had been exactly the reverse, and you supposed 
that Mr. Evans had control of it and was the trader, and not Marsh ; 
would your order have been drawn any differently? 

A. [donot know. If the man was residing at the post, I do not 
think it would have suggested itself to my mind to say he should go 

yere. 

- Q. That is one thing. Now let me call your attention to the first 
part of this order, to see if that is not the material part of it after 
all. Please read the first clause of the order. 

A. It is— 


I. The council of administration at a post where there is a post-trader will from 
time to time examine the post-trader’s goods and invoices or bills of sale; and will, 
subject to the approval of the post-commander, establish the rates and prices (which 
should be fair and reasonable) at which the goods shall be sold. A copy of the list 
thus established will be — posted in the trader's store. 
feel himself aggrieved byt 
therefrom through the post-commander to the War Deparment. 


Q. Now-I want to know why that order would not have corrected 
the abuse there without regard to whether the trader lived at the post 
or not, if the order had been executed by that council ? 

A. Very likely it might have done so. 

Q. Would it not have done so? 

A. I do not know. 

Q. Can you conceive how it could fail to do it ? 

A. Yes; because it has failed. 

Q. Has not that been because the officers have not done their duty ? 

A. It may be. 

Q. Can it be for any other reason? Under this order if the officers 
had put the articles at the proper prices and insisted upon the exe- 
cution of the order, would there have been any abuse ? 

A. I have said before that,in my judgment, there would not have 
been; but why it was not done I do not know. 

Q. Who were the officers at that post ? 

A. Ido not know. I do not know anything about Fort Sill. 

Q. And do not want to? 

A. I will not say that. 

Q. How long have you known General Belknap ? 

A. I first saw General Belknap at a meeting of the society of the 
western armies at Chicago. I cannot recollect the date, but it was 
the first meeting of the Army societies at Chicago. 

Q. Was he then Secretary of War ? 

A. He was not Secretary of War. It was before he was made Sec- 
retary of War. 

Q. You have known him from that time to this? 

A. Yes, sir. 

Q. How frequently have you seen him, and how much have you 
known of him officially and otherwise ? 

A. I knew him shortly after he was made Secretary of War. He 
has been an inmate of my house, visiting me. I saw him several times 
in Washington, several times in New York, and at other places. In 
the early part of his administration of the War Department I corre- 
sponded quite frequently with him unofficially and confidentially, as 
well as officially. 

Q. What has been his character as Secretary of War? 

Mr. Manager MCMAHON. One moment. Mr. President, we object 
to this question, and will state our objection to the Senate. I think 
this is clearly substantive matter of defense, and must come into the 
trial of this case when the defendant opens his side of the case; but 
I will say to the gentleman here, though it may not waive the proof 
upon his part, that the managers upon their part, as I understand, 
are perfectly willing to concede that up to the time of the develop- 
ment = - ane matters his character was as good as could be desired 
or wished, 

Mr.CARPENTER. This question, Mr. President and Senators, falls 
within the class of questions to which I before referred. Of course it 
is hot & cross-examination, but if not answered now, it may make it 
necessary to keep General McDowell here for several days before it 
can be putin. I therefore offer it now and let the Senate rule upon 
it, and then of course we shall know exactly what course to take in 
Tegard to other evidence from other witnesses. 

the PRESIDENT pro tempore. The Chair will submit the question 
to the Senate. The reporter will repeat the question. 

he question was read, as follows: 

“Q. What has been his[ Belknap’s] character as Secretary of War ?” 
, — PRESIDENT pro tempore. Shall this interrogatory be admit- 
eu y 

lhe question being put, it was decided in the affirmative. 

Q. (By Mr. CARPENTER.) Answer the question, General. 

A. As far as it came within my knowledge, he was active, energetic, 
and faithful. 


Should the post-trader } 
2€ action of the council of administration, he may appeal | 








Re-examined by Mr. Manager McManon : 

Q. Did I understand you to say that General Belknap told you he 
had appointed Marsh ? 

A. He told me that he had offered the place to Marsh; I think he 
said he had offered it or had appointed him, and he told me why, un- 
der what circumstances. 

Q. What were those circumstances. 
tell you? 

A. It was something bearing on the relations between Mr. Marsh 
and his wife. 

Q. Friendly relations between them ? 

A. Relations of kindness while she was sick. 

Q. Do you remember the time that she was sick ? 

A. I do not. 

Q. In this interview between you and General Belknap, did he 
make any allusion, or did you, to the fact that Evans was paying 
Marsh $12,000, as stated in that Tribune article ? — 

A. I made it in the beginning of my conversation with him. 

Q. What did the General say in answer ? 

A. I cannot recollect that he said anything in answer to that, fur- 
ther than to ask me to draw up such an order as would correct the 
abuse which I had stated to him—that complained of. 

Q. Did he request you then to draw up an order to correct the pay- 
ment by Evans to Marsh of $12,000 a year? 

A. No, sir. 

Q. He did not? 

A. Except so far as subletting or transferring or assigning or selling 


What circumstances did he 


| the place may be considered to have corrected it. 


Q. But it was in that conversation that he told you he had ap- 
pointed Mr. Marsh? 

Mr. CARPENTER. The witness does not say that. 

Mr. Manager MCMAHON. I put it in the interrogative form. 

Mr. CARPENTER. It is an improper form. 

Mr. Manager MCMAHON. Not at all. 

Mr. CARPENTER. I object to that question. 

Mr. Manager MCMAHON. I will reput it. Wasit in that conver- 
sation that he alluded to the fact that he had appointed Marsh and 
not Evans post-trader ? 

Mr.CARPENTER. That question I objected to for this reason, Mr. 
President: The witness has said that he cannot say that Belknap 
said he had appointed Marsh. He said he had offered it to Marsh or 
had appointed him, or something of that kind. Now to put to him 
the positive question, “ Was it in that conversation that he said he 
had appointed Marsh,” when the witness did not say that he said in 
any conversation he had appointed Marsh, is not proper. 

Mr. Manager MCMAHON. I will modify the question. 

Mr. CARPENTER. I guess you had better. 

Mr. Manager MCMAHON. I do so simply to save time. (To the 
witness.) Was it in that conversation that he said he had appointed 
Marsh or offered the appointment to Marsh? 

The Witness. It was on that occasion. I had several conversa- 
tions; I cannot state whether this was the first time I saw him or 
subsequently. 

Q. (By Mr. Manager McManon.) Where was this interview be- 
tween you and General Belknap? 

A. First at his house and subsequently at his office. 

Q. At his office in the Wai Department ? 

A. In the War Department. 

Q. Did either you or he take any steps at the War Department to 
inquire as to who was the actual post-trader at Fort Sill? 

A. We did not. 

Q. Did he to your knowledge ? 

A. I do not know. 

Q. Did he go out to make any inquiry? 

A. Not that I know of. 

Q. In this matter I want this distinctly understood: Whom did 
you and General Belknap in your conversation there together under- 
stand to be the post-trader at Fort Sill? 

A. I donot know what General Belknap understood, and as to myself 
I did not think much about the matter. I merely wanted to correct 
an abuse; I merely wanted to state a scandal; and I took what I 
thought the quickest and best and directest way to do it, and that 
will be seen in the order which I drew up. 

Q. If you had known that the grievance that existed there was 
the payment by Evans, who was actually post-trader, of $12,000 a year 
to Marsh, who had no capital invested in the concern—I put the 
question to you in answer to the hypothetical question put on the 
other side—would you not have drawn a different order from the one 
you did draw ? 

A. I can hardly say what I would have done if things had been 
different. 

Q. Still I put the question to you. 

Mr. CARPENTER. I tried to get an answer to that and could not; 


I object 


| but I hoped you would. 


Mr. Manager MCMAHON. We havetried. Ishould like an answer 
to this question. (To the witness.) If you had known that the ac- 
tual state of circumstances at Fort Sill was that Evans was really 
the post-trader, that Marsh had no capital in it, and that Evans was 
paying $12,000 a year simply for the privilege of holding it—— 

A. That was about what | understood to be the case. 





as 


_ 


eo 


ka I Hy rae 


a 
x 


* 
t 
- 
: 


ety 


ee Re ee 


ann = 
COE Bara aR wt or 


196 


Q. (By Mr. Manager McMaunon.) Did you draw that order for the | 


purpose of correcting that? 
A. Yes. ; 
Recross-examined by Mr. CARPENTER: 


@. Would not that order have corrected it if it had been executed? | 


A. I have said two or three times that I thought it would. 
Mr. CARPENTER. 


Senate. 


The PRESIDENT pro tempore. Are the managers through with the | 


witness. 
Mr. Manager MCMAHON. Yes, sir. 
The PRESIDENT pro tempore. Are the counsel through ? 
Mr. CARPENTER. We are throngh. 
The PRESIDENT pro tempore. May he be discharged ? 
Mr. CARPENTER. Certainly. 
The PRESIDENT pro tempore. The witness is discharged. 
Mr. CARPENTER. We also wish to cross-examine Mr. Crosby. If 


that is seriously resisted on the part of the managers we shall have | 


to wait till another period, I suppose. 

Mr. Manager MCMAHON. We object now simply on account of the 
convenience of persons at a distance. He is here all the time. 

Mr. CARPENTER. It may be understood, then, that our right to 
cross-examine Mr. Crosby is retained to us ? 


Mr. Manager MCMAHON, It will have to be considered by the | 


Senate. 

Mr. CARPENTER. Will it be objected to by the managers ? 

Mr. Manager MCMAHON. Yes, sir. 

Mr. CARPENTER. Then I think it ought to be settled by the Sen- 
ate at this point. 


Mr. Manager MCMAHON. We expect to put Mr. Crosby on the | 


stand again, and we will therefore concede the right to recall him. 
Mr. CARPENTER. Very well; it is much easier to get along good- 
naturedly. 
Mr. Manager MCMAHON. Iremembered the fact after I made the 
objection that we shall have to recall him. 


RicnHarRD KING sworn and examined. 


By Mr. Manager McManon : 

Question. Where do you reside? 

Answer. In the city of New York. 

Q. What is your present occupation ? 

A. Assistant cashier of the National Bank of Commerce in New 
York. 

@. Who is the cashier ? 

A. Mr. Henry F. Vail. 

How long has he been cashier of that bank ? 

I may say over twenty years. 

How long have you been assistant cashier ? 
Over twenty years. 

. Are you acquainted with Caleb P. Marsh ? 

I am. 

Has he done business with your bank ? 

He has kept an account there. 

For how many years. 

. That 1 cannot say. 

. About how many, six or seven years back ? 

. Yes; that many. 

State whether upon any occasions he has procured a certificate 
of deposit payable to his own order from your bank ? 

A. He has. 

Q. Have you those certificates with you? 

A. I have, 

Q. Please produce them ? 

A. Here they are. [Producing papers. } 

Q. How many were there in all? 

A. Four. 

Q. By whom were these issued ? 

A. One was issued by Mr. H. F. Vail, th: cashier, and three are 
signed by myself. 

Q. Those certificates of deposit have of course been returned to your 
bank and paid? 

A. They have been. 

Mr. Manager MCMAHON. We nowoffer them in evidence and ask 
to have read not only the certificates but the indorsements on the 
back, taking them in the order of dates. 

Mr. CARPENTER. You have no objection to my looking at them? 

Mr. Manager MCMAHON. None whatever, We think there will 
be no dispute about the indorsements. 

The certificates were handed to the counsel for the respondent, and 
after examination by them sent to the desk to be read. 

The Chief Clerk read as follows: 
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No, 748. New York, Nor. 10, 1871. 
C. P Marsh has deposited in the National Bank of Commerce in New 


certificate, properly indorsed. 
RICHD. KING, 
Asst. Cashier. 


Int. rev. 
five-cent stamp. 


P. R. Kissa, Teller. 
$1,500. 


I want to keep that constantly before the | 





York, fifteen hundred dollars, payable to his order on surrender of this | 


TRIAL OF WILLIAM W. BELKNAP. 


{Indorsements. } 
Pay to the order of W. W. Belknap, 
C. P. MARSH, 
Pay to the order of C. F. Emery. 
WM. W. BELKNAP 
C. F. EMERY. 
Pay Gilman, Son & Co., or order, for collection, on account of 
PEDDECORD & BURROWS 
For deposit to credit of Gilman, Son & Co. 
GILMAN, SON & CO., Bankers 


New York, January 15, 1872. 
C. P. Marsh has deposited in the National Bank of Commerce in New York {if 


teen hundred dollars, payable to his order on surrender of this certificate, properly 
indorsed. : 


$1,500. P. R. Kissa, H. F. VAII 
Teller. Cashier 


. {Indorsements. } 
Pay to the order of W. W. Belknap. 
Cc. P. MARSH. 
WM. W. BELKNAP 
Pay Fourth National Bank, N. Y., or order, for account of First National Bank 
Washington, D. C. , 
WM. 8. HUNTINGTON 
Fourth National Bank, N. Y. Cashier, 
No. 1038. New York, Oct. 9, 1874. 
C. P. Marsh has deposited in the National Rank of Commerce, in New York 
seven hundred dollars, payable to his order on surrender of this certificate, properly 
indorsed. P 
$700. P. R. Kissa, RICHD. KING, 
Teller. Assist. Cashier. 


[Indorsements. ] 
Pay to the order of W. W. Belknap. 
C. P. MARSH. 
WM. W. BELKNAP, 
ANNA M. BELKNAP. 


EDWARD JOHNSTON, 
Stamped : Cash 
7 The National Park Bank of New York. Paid.” 


Pay A. M. Belknap or order. 


Pay to the order of J. L. Worth, cas’r. 


No. 1039. New York, Oef. 9th, 1874 


C. P. Marsh has deposited in the National Bank of Commerce, in New York, eight 
hundred dollars, payable to his order on surrender of this certificate, properly in- 


| dorsed. 


$800. P. R. Kissam, RICHD. KING 
Teller. Assist. Cashier. 
{Indorsements. } 
Pay to the order of W. W. Belknap. 
C. P. MARSH, 
WM. W. BELKNAP, 
HORACE 8S. LELAND & CO. 

Pay American Exchange National Bank or order. 

J. BROWN 
Stamped : B. 

“Am. Exch. Nat'l Bank, Oct.19, 1874. Paid.” 

Q. (By Mr. Manager McMaAnon.) Mr. King, when a check is cashed 
by your bank, which is the first entry that is made of that transaction; 
what book does it go upon? 

A. In what is called a check-book. 

Q. Who is Joseph A. Kernan ? 

A. He is the book-keeper of the ledger in which Mr. Marsh’s ac- 
count was kept. 

Q. Is he here to-day ? 

A. He is. 

Mr. Manager MCMAHON. That is all for the present. 

Mr. CARPENTER. We have no question to put to this witness. 
We wi!l say to the matagers, in regard to these certificvtes, that 
there is no question that they went through Mr. Belknap. You need 
not go through the machinery of tracing them all. They are all right, 
and we admit their reception. 

Mr. Manager MCMAHON. I think we have proved that clearly. 


Joserpnu A. KERNAN sworn and examined. 


By Mr. Manager McManon : 


Question. Where do you reside ? 

Answer. In the city of New York. 

Q. What is your occupation ? 

A. Book-keeper in the National Bank of Commerce. 

Q. How long have you occupied that position ? 

A. That particular ledger I have had for about seven or eight years. 

Q. Have you had charge of Mr. Marsh’s account ? 

A. I have had. 

Mr. Manager MCMAHON. I will state to the gentlemen that we 
have the book here and the witness has also a copy which can be ver- 
ified from the books. (To the witness.) Have you a copy of Mr. Marsh's 
account from your books ? 

A. 1 have. 

qQ. Examine whether on the Ist day of November, 1870, a check was 
paid, drawn by Caleb P. Marsh for $1,500. 

A. There was. 

Q. Now look whether on the 16th day of January, 1871, a check was 
paid by the National Bank of Commerce for $1,500, drawn on the bank 
by Caleb P. Marsh. 





TRIAL OF WILLIAM W. BELKNAP. 


A. On the 16th day of January, 1871, such a check was paid. 
Q. Now look at the 17th or 18th day of April, 1871. 


A. On the 17th day of April, 1871, there was a check for $1,500 


i id. 
Q. That is Marsh’s check ? 
A. Yes, sir. 


was paid. 

A. Yes, sir; on the 25th of July, 1871, one for $1,500. 

Q. Now look at the date of November 10, 1871, which is the date 
of one of the certificates presented by Mr. King. 


A. On the 10th of November, 1871, there were two-checks, amount- | 


ing to$1,600; that is to say, two checks are charged—that is the way 
we ¢ harge them—two checks amounting to $1,600. 

q. Was one of them for $1,500? 

A. Lean tell by looking at the check-book. 

Q. I donot care for that ; but there were twochecks that amoufited 
to $1,500 ? 

A. Yes, sir. 

Q. They were paid upon that day? 

A. They were paid upon that day. 

Q. Now look at the 14th or 15th of January, 1872. 

A. On the 15th of January, 1872, there was one check for $1,500 

yaid. 

, (). Observe whether either at that point or the previous entry of 
$1,500 there is any entry on your book“ paid in for certificate” or 
anything like that, indicating that it was a check for a certificate. 

A. No, sir; there is nothing in the account to show that. 

Q. Now turn to June 13, 1872. 

A. On the 13th of June, 1872, there was one check for $1,500 paid. 

Q. Turn to the 22d of November, 1872. 

A. On the 22d day of November, 1872, a check for $1,500 was 
paid. 

' Q. Take June 16, 1873, and see whether a check for $1,500 was pre- 
sented and paid that day. 

A. On the 16th of June, 1873, there is a charge of $1,700; but there 
is no memorandum here, according to custom, to show whether it was 
one check or two checks. I could tell it by a reference to the check- 
book. . 

Q. We may look at that presently. Now, look and see whether 
there is one about November 4, 1873, for $1,500. 

A. No, sir; there is none. 

Q. Now, take the 10th of April, 1874. 

A. On the 10th day of April, 1874, there was one check for $1,500 

vaid. 
' Q. Now, turn to the 9th of October, 1874, the date of two of these 
certificates, and see if there is any entry. 

A. Yes, sir; on the 9th of October, 1874, there was a check for 
S1,500, 

Q. Take the 24th of May, 1875, and see if a check of $1,500 was paid 
that day. 

A. It was paid that day. 

Q. Look and see if in the month of December, 1875, there is a check 
for somewhere in the vicinity of $900, or between $700 and $900; and 
if so, give us the date, 

A. Lhave only made a transcript of the account up to November 
19, 1875. That was the last time we balanced it. 

Q. Have you there as well the deposit account as the debtor ac- 
count ? 

A. I have. 

Q. Give us the date at which a deposit of $3,000 appears to have 
been made by Mr. Marsh, beginning at November 1, 1870. 

A. November 1, 1870, $3,000 was deposited. 

. Now look to about January 17, 1371. 
A. January 16, 1871, $3,000 was deposited. 
. About April 17 or 18, 1871? 
. April 12, $3,000 was deposited. 
. Now, about July 25, or in that neighborhood ? 
A. July 17, 1871, $3,000 was deposited. 
. About November 10, 1871? 
- Three thousand dollars was deposited then. 

). About 15th January, 1872 
= Twenty-nine hundred and ninety-seven dollars was deposited 
then, 

Q. About the 13th of June, 1872? 

A. On the 31st of May, 1872, $2,997 was deposited. 
Q. Now, take about the 22d of November, 1872. 
A. No, sir; none there. 

Q. Any preceding that ? 

A. Yes; 24th October, 1872, $3,296.70. 

Q. Now, say as to the 16th June, 1873, or about that time; that is, 
any time preceding that or immediately following it? 

A. I find a deposit on the 9th of June, 1873, of $2,000; and on the 
2d of June, $1,000. 

Q. Have you any deposits in round three thousand dollars; say 
about the 4th of November, 1873? 

A. No, sir. 

Q. How about April 10, 1874? 

A. No $3,000 then. 


Q. Now turn to the 10th of April, 1874, or in that neighborhood. 


| of March. 
Q. Now on the 24th or 25th of July, see whether a similar check | 


| ter. 





A. The only sum of any account is the 8th of April, 1874. 

Q. How much? 

A. Two thousand dollars. 

Q. Are there any sums following it or preceding it of large amount? 
A. Yes, sir. The deposit immediately preceding it was on the 19th 


Q. How much ? 

A. Nine thousand and—— 

Q. That we do not care about; it has nothing to do with this mat- 

Was there any deposit October 9, 1874, or in that neighbor- 
hood ? ; 

A. October 5, 1874. 

Q. How much? 

A. Twenty-nine hundred and ninety-nine dollars and fifty-four cents. 

Q. Now take May 25, 1875, or about then, immediately before or 
immediately after. , 

A. None. 

Q. Now turn to the latter part of October, 1875, or the early part 
of November, 1875, and see what the total amount of certain drafts 
was, and give the date. 

A. I find none. : 

Q. Look then at the 30th of November. 

A. The account closes the 23d of November, 1875. 
ends then when the account was balanced. 

Q. Look then at the 13th of November. 

A. None. The only large amount is on the 17th, $1,000. 

Q. On the 17th of November. 

A. Yes, sir; November 17, 1875. 

Mr. Manager MCMAHON. We are through with this witness. 

The PRESIDENT pro tempore. 
tions ? 

Mr. CARPENTER. Ido not see that the testimony touches the 
case any way. We have no questions to put. 

The PRESIDENT pro tempore. 

Mr. CARPENTER. 


he goes. 


This transcript 


Do counsel desire to ask any ques- 


The witness is excused. 
I will ask one question of the witness before 
(To the witness.) What was it you held in your hand ? 

A. A transcript of Caleb P. Marsh’s account from my ledger. 

Q. (By Mr. CARPENTER.) Who made it? 

A. I made it. 

Q. Is the ledger here ? 

A. Yes, sir. 

Mr. Manager MCMAHON. 
but the check-books. 

Mr. CARPENTER. Do not bring them in. 

Mr. Manager MCMAHON. You do not want to see them? 

Mr. CARPENTER. 0, no. 

Mr. WHYTE. Before the next witness is called, I offer the follow- 
ing order. 

The PRESIDENT pro tempore. 

The Chief Clerk read as follows: 


The books are here, not only the ledger 


The order will be read. 


Ordered, That at half past five o'clock p. m. this court take a recess until half 
past seven o'clock p. m. 


Mr. CARPENTER. Mr. President, I want to say to the Senate in 
regard to night sessions in this trial, that we have no desire to pro- 
long the trial a minute longer than is absolutely necessary. We are 
not enjoying it to any such extent as to make us anxious to have it 
last a day longer than it ought to last. The Senate can see from day 
to day whether we are acting in good faith in this or not; and if they 
find on either side any disposition not to do so, they can then apply 
the lash. Every lawyer knows that under the circumstances of this 
case, if we desire in good faith to shorten the tvial, the only way to 
accomplish that is to give us the time for preparation. Our wit- 
nesses are subpeenaed from all parts of the United States; we have 
to see them after they get here, tind out what they know, what we 
can prove by them, and prepare memoranda for examination of wit 
ne Now I believe that if the court will give us sessions from 
twelve o’clock till five, or from twelve o’clock to four even, and give 
us the evening and the morning for preparation, the trial will be 
shortened rather than prolonged. We will, so far as we can accom- 
modate, on both sides about admitting facts that are not disputed ; 
but Ido appeal to Senators, and especially to Senators who have 
been lawyers, and to Senators who being lawyers know that there is 
a little more anxiety; a little more waste in the performance of the 
duty of counsel in an important criminal case than there is in the or- 
dinary routine of duty in the Senate, to give us a chance to live 
through this trial on our assurance that we will in good faith do every 
thing in our power to make it as brief as possible. But to sit all the 
afternoon in this heated Chamber, and then come back here at night 
and sit till ten or eleven o’clock—and if it is not the purpose to sit 
as late as that it is hardly worth while to come back in the evening— 
will just break us down before we get through the trial. I am cer- 
tain that if any of us get sick, this court, like every other court, 
would be considerate enough and humane enough to adjourn until 
we were well. So that I believe that economy of time—and I know 
how important that is to the Senate—will be secured by giving us 
only day sessions. 

Mr. WHYTE. Mr. President, under the circumstances stated by 
the counsel I will withdraw the order. 

The PRESIDENT pro tempore. The order is withdrawn. 
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198 TRIAL OF WILLIAM W. BELKNAP. 


CHARLES N. V1LAs sworn and examined. 
By Mr. Manager MCMAHON : 

Question. Are you acquainted with General Belknap? 

Answer. I am. 

q. Where do you reside? 

A. In New York. 

Q. What is your oceupation? 

A. Cashier of the Fifth Avenue Hotel. 

@. How long have you been in the Fifth Avenue Hotel ? 

A. Nearly four years. 

«. Have you been employed there otherwise than as cashier? 

A. Yes, sir. 

Q. Have you brought the registers of the Fifth Avenue Hotel with 
you of certain dates specified ? 

A. Yes, sir; I have. 

Q. Have you brought with you also the transient ledger-book 
showing the accounts of individuals ? 

A. I have. 

. Does your transient ledger-book show the account of each indi- 
vidual who arrives by name? 

A. It does. 

Mr. Manager MCMAHON, I desire to state to the Senate that under 
those specifications which we do not substantiate by an express pack- 
age or a certificate of deposit, we propose to prove that General Bel- 
knap was in New York City and that the money was paid to him 
there, with one exception. (To the witness.) Now let us know if 
General Belknap was in New York City on the 24th and 25th of July, 
1871, at the Fifth Avenue Hotel? 

A. Our books show that General Belknap arrived at the Fifth 
Avenue Hotel on the 24th day of July, 1871, at breakfast, and left on 
the 26th of July after dinner. 

Q. Now see whether you have any record of his being there on the 
13th of June, 1872? 

Mr. BLACK. This is no record. 

Mr. Manager MCMAHON. ‘This is merely an abstract taken from 
the books, which are here. If you desire to see them, you can see 
them. 

Mr. BLACK. We do net care. 

Mr. Manager MCMAHON. The books are here, and I have inspected 
them myself. 

The Wrrness. I have no recollection of General Belknap being 
there on that date. 

Q. (By Mr. Manager McCManon:) On the 13th of June, 1872? 

A. No record of that. 

q. Now take the 22d of November, 1872? 

A. I find that General Belknap arrived at dinner the 21st of Novem- 
ber, 1872, and left on the 24th after dinner. 

Q. Now see whether you have a record of the 16th of June, 1873? 

Mr. CARPENTER. Was the book kept by this witness? 

Mr. Manager MCMAHON. The register is not required to be kept 
by anybody. General Belknap’s signature is on the register. The 
witness speaks now from the register; and the length of time he re- 
mained is determined by the transient ledger. We have here both 
the register and the transient ledger. (To the witness.) The facts 
to which I am calling your attention you have derived, have you not, 
from the register which you have here as well as the transient ledger? 

The Witness. Yes, sir. The register shows his arrival, while the 
transient book shows the time he remained at the hotel on each oc- 
casion., 

Q. (By Mr. Manager McManon.) Now turn to June 16, 1873, or 
about the 16th of June, 1873. 

A. General Belknap arrived June 16, 1873, at dinner, and left on 
the 18th after dinner. 

Mr. Manager MCMAHON. I will say to the gentlemen here (as of 
course we do not want any objection made after the witness has 
gone) that his books are here, and this transcript is made from them. 
if you desire the books, we will bring them in and let you examine 
them. 

Mr. BLACK. It will be rather late to make an objection after you 
have proved the fact in this way, with our consent. 

oo McMAHON. If you think so we are probably in 
accord, 

(To the witness.) When you state in your testimony that Gen- 
eral Belknap arrived on a certain date and remained until another 
time, you mean that he is charged on the books with board at the 
hotel from that first date to the subsequent date ? 

A. Yes, sir. 

Q. (By Mr. Manager McMation.) Where was General Belknap on 
the 15th and 16th days of August, 187017 

A. We have an account with General Belknap dating from the 15th 
of August, 1870, at tea and leaving on the 16th of August after 
breakfast. 

Q. Now see whether General Belknap was at the hotel about the 
15th day of September, 1870. 

A. I am not positive as to that date. We have an account with 
him which is closed. 


Q. Are you familiar with the handwriting of General Belknap ? 
A. I am somewhat. 


Cross-examined by Mr. CARPENTER: 
Q. Did you keep either of these books ? 
A. I kept one of them a portion of the time; not the whole time, 
Q. Did you keep the pay-book ? 
A. Yes, sir; it comes under the cashier’s desk. 
Q. Are you so familiar with the handwriting of General Belknap 
that you could swear to it? 
A. I think I am. 


Re-examined by Mr. Manager MCMAHON: 


Q. At the suggestion of Mr. LapHamM I wish to ask you whether 
upon the register General Belknap’s name is entered in his own 
handwriting ? 

A. In some cases it is and in some cases it is not. 

Q. Do you know the handwriting where it is not his? 

A, I do. 

Q. Whose handwriting was it? 

A. The clerk’s handwriting at the counter at the time he arrived, 

WILLIAM H. BARNARD sworn and examined. 

By Mr. Manager MCMAHON: 


Question. Where do you reside ? 

Auswer. In Washington. 

Q. What is your present occupation? 

A. Iam clerk to the receiver of the First National Bank of Wash- 
ington. 

0. How long have you been in the employ of the receiver of the 
First National Bank of Washington ? 

A. Since the bank failed. 

Q. What relation did you sustain to it prior to its failure? 

A. I was a clerk in the bank. 

Q. For how many years? 

A. Since 1865. 

Q. Have you the deposit tickets of the First National Bank of Wash- 
ington so far as they relate to General Belknap and during the ex- 
istence of the bank? 

A. I have them for 1870, 1871, 1872, and 1873. 

Q. Break now the package of 1872, and see if you have a deposit 
ticket of November 27, 1872, for $2,574.56. 

A. Yes, sir; $2,574.56. 

Q. Whose handwriting is that deposit ticket in? 

A. Mr. Belknap’s handwriting. 

Q. State what that little ticket is, and by whom it is executed, and 
for what purpose ? 

A. A deposit ticket is a ticket that is made out on making a deposit 
of money in bank. 

Q. Did your bank require the depositor to make it out in his own 
handwriting ? 

A. No; they did not require it. 

Q. It is done ? 

A. Sometimes it is done in that way and sometimes the clerk at the 
counter does it. 

Q. Let me have that ticket. [The witness handed the ticket to 
the manager. } 

Mr. Manager MCMAHON. We offer this little paper in evidence. 
I will read it so that the Senate may all hear it: 

Deposited with the First National Bank by Wm. W. Belknap, Nov. 27, 1872: 
U.S. bank notes : $1, 460 00 
Checks as follows 1,114 

2,574 56 

Mr. EDMUNDS. In whose handwriting did the witness say that 
was? 

Mr. Manager MCMAHON. He said thaf was in General Belknap’s 
handwriting. Is not that so, Mr. Barnard ? 

The WiTNEss. Yes, sir. 

{The ticket was handed to the counsel for the defense, examined by 
them, and returned to the managers. ] 

Q. (By Mr. McManon.) Into whose account would that money and 
those checks that were deposited pass ? 

. Pass into the account of General Belknap. 

. Did it pass into his account? 

. Yes, sir. 

. His private account ? 

. Yes, sir. 

. State how you discovered this ticket. 

. I found it in the files of the bank. 

. What led you to look for this ticket? State whether prior to 
looking for this ticket you examined his account. 

A. I examined the account on the ledger. 

Q. Have you a copy of his ledger account with you? 

A. No, sir; I have not. 

Q. Have you the original ledger at the office? 

A. Yes, sir. 

Mr. Manager MCMAHON. Shall we produce it, gentlemen? 

Mr. CARPENTER. No; make out a statement, and, if you prove 
it to be correct, it will be all right, 

Mr. Manager MCMAHON. Ihaveacertified copyI think. (To the 
witness.) Now turn to the date of 19th of June, 1873, 
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The Witness. Fifteen hundred dollars was deposited June 19, 1873. 

Q. (By Mr. Manager MCManon.) Read it out. | 

A. “Deposited with the First National Bank by Wm. W. Belknap, 
June 19, ’73, U. 8. bank notes, 1,500.” 

Q. In that connection explain to the court if a man deposits a | 

“ = . 
check and deposits money or drafts how they are separated and di- 
vided on the ticket. 

A. It has printed on it “ U. S. notes,” and opposite that is carried 
out the amount, “ $1,500.” Below that is “ Checks, as follows,” and 
the checks are scheduled below that. 

Q. In whose handwriting is that deposit ticket ? 

A. Mr. Belknap’s handwriting, I should say. 

Q. Did that money pass into his individual account in the bank ? 

A. Yes, sir. 

Q. Now take the year 1872 again. Was there a deposit on the 29th | 
of January, 1872, of $1,732? | 

A. Ihave the ticket. 

Deposited with the First National Bank 
By Wm. W. Belknap, 

Jany. 29, 1872. 

F Dollars. Cents. 
1. S. and bank-notes 
Checks as follows: 


$1, 500 
200 
1, 732 | 87 

Q. Look at this certificate of deposit, [handing the witness the cer- 
tificate of deposit for $1,500, No. 783, and dated January 15, 1872, pro- 
duced by Richard King, ] and see whether that passed through your | 
bank. 

A. Yes, sir; that evidently passed through the First National Bank | 
of Washington. 

Q. Did that pass to the credit of General Belknap on the books of | 
the bank? 

A. I cannot say that without examining. 

Q. Have you the “record of drafts mailed ?” 

A. Yes, sir. 
Q. Is that here? 
A. Yes, sir. 
. Will that show? 
. That will show if the draft was deposited by him. 

Q. If this draft or certificate was passed to his credit, will it not 
show that fact ? 

A. It will not show it passed to his credit. 

Mr. Manager MCMAHON. What we want to show is that it passed 
into Belknap’s individual account. 

Mr. CARPENTER. It is not worth while going into that; we have 
admitted that those certificates were drawn. 

Mr. Manager MCMAHON. Very well; we need not go any further 
into that matter, then. (To the witness.) Now look at your “record 
of drafts mailed” and see upon what date this fifteen-hundred-dol- 
lar certificate or draft upon New York passed through your bank, and 
see whether it corresponds with the date of the deposit of fifteen-hun- 
dred-dollar check to which you have testified. 

A. There is a record of drafts mailed 

Q. (By Mr. CARPENTER.) Did you keep that book yourself ? 

A. No, sir. 

_ Q. ie you know anything of your own knowledge about the entries 
in it 

A. I do not understand the question. 

Mr. Manager MCMAHON. It is not in his handwriting, I admit, 
but we can easily get the witness to state in whose handwriting it is. 

Mr. CARPENTER. These are the things we have admitted three 
or four times. If you will not take our word and must have proof, 
you had better have legal proof. 

_ Mr. Manager MCMAHON. We will take your word now, you hav- 
ing given it a second time. * 

Mr. CARPENTER. We admit those entries as stated in the book. 

Mr. Manager MCMAHON. What we wanted to prove by him par- 
ticularly now was that the deposit of $1,500 of the 29th of January 
was the proceeds of the certificate of deposit which was this day 
mailed to New York. 

Mr. CARPENTER. That we should like to have proved, because 
we do not understand that to be the fact. 

Mr. Manager MCMAHON. It is the fact unquestionably. (To the 
witness.) Look at the handwriting there on the “record of drafts 
mailed” and tell me in whose handwriting that book is kept. 

A. I do not know this handwriting. I can ascertain. The hand- 
writing on the page before is my own. 

Mr. Manager MCMAHON. It is the same draft. We only want to 
connect it, because two weeks subsequently it was deposited to Bel- 


knap’s credit. We have no more questions to ask this witness now. 
Mr. CARPENTER. We have none. 


CHARLES F, EMERY sworn and examined. 


By Mr. Manager McMAnon: 


Question. Where do you reside? 
Answer. At Maroa, Illinois. 
Q. What is your cecupation? 
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A. A banker. 

Q. Do you invest money for people ? 

A. I do. 

Q. State whether this certificate ever passed through your hands; 
look at it. [Exhibiting to the witness certificate No. 748 for $1,500, 
dated November 10, 1871, produced by Richacd King. ] 

A. Yes, sir; it did. 

Q. From whom did you receive this certificate of deposit for $1,500? 

A. From W. W. Belknap. * 

Q. What mstructions accompanied it, if any? 

A. I was instructed to invest it for him in a real-estate mortgage. 

Q. Did you do so? 

A. I did. 

Q. How much; $1,5007 

A. Fifteen hundred dollars. 

Q. To whom did you make the note payable? 

A. To W. W. Belknap. 

Q. You transmitted the note and mortgage to him? 

is Yes, sir. 

Cross-examined by Mr. CARPENTER: 

Q. Has that money been paid ? 

A. It has not been. 

Q. What has been done with that investment ? 

A. The money was invested for three years, and at the end of three 
years the party borrowing the money desired to keep it three years 
longer. The note and papers were returned to me from General 

selknap with an indorsement to Mrs. A. T. Belknap, I think, and I 
re-invested the money for three years longer for Mrs, A. T. Belknap, 
and the party now has the money. 

Q. Was not that assignment made to the name of “A. T. Bower,” 
instead of “ Mrs. A. T. Belknap ?” 

A. I think not, but I am not certain ; my impression is not. 

Q. Try to think of the time ; and when we show when the marriage 
took place that may settle the fact. Try to think of the time the 
assignment was made. 

A. The date of the loan was the 21st of December, 1871. 
was made for three years from that time. 

Q. Now, the question is whether that assignment was not made be- 
fore the termination of the three years. 

A. I have no knowledge of when that assignment was made. I 
did not see the notes until nearly three years after I made that loan. 

Q. When the notes were returned to you, was the loan then due? 
Had the three years expired ? 

A. The three years had expired when the note was returned to me 
with instructions to make a reloan for Mrs. A. T. Belknap, if I re- 


The loan 


|} member rightly, but still I am not certain of that fact. 


Q. You stated the date of the first loan; then, of course, it matured 
in three years after that. 

A. Yes, sir. 

Q. The loan stands to-day in the name of Mrs. Belknap? 

A. Yes, sir. 

Q. Renewed? 

A. Yes, sir. 

Q. Having how much time to run? 

A. It was renewed for three years from the 2ist day of December, 
1874, making it come due in 1877. 

Re-examined by Mr. Manager MCMAHON: 

Q. To whom was the interest sent during the first three years of 
this investment? You collected the interest, did you not? 

A. Yes, sir. 

Q. To whom did you send that interest ? 


A. I sent it a part of the time to W. W. Belknap. I am not confi- 


| dent whether it was sent all the time during those three years to Mr. 


Belknap or not. 
Recross-examined by Mr. CARPENTER : 

Q. Have you collected interest since the reloan ? 

A. Yes, sir. 

Q. To whom have you remitted that ? 

A. To Mrs. Belknap. I have remitted a draft to W. W. Belknap 
payable to the order of Mrs. Belknap. 

Q. (By Mr. Wricut.) Was this second arrangement after the matu- 
rity of the first note? 

A. Yes, sir. 

Q. Do you know how long afterward ? 

A. The loan matured in three years. I loaned this money upon a 
mortgage for three years’ time. When the three years expired I re- 
loaned the money for three years longer. 


Mr. CARPENTER. In the name of Mrs. Belknap. 
(By Mr. WRIGHT :) 


Q. How long after the first note matured was the second arrange- 
ment made ? 

A. It was really made before the maturity of the note. In renew- 
ing these real-estate mortgages there is no change made except in 
taking new interest notes; the old mortgage stands good until it is 
paid. I take new interest notes, and I frequently take these notes a 
week, or two weeks, or three weeks before the loan matures; and my 
impression is that the date of the new papers or the new notes was 
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upon the exact day that the old loan matured, the 2lst day of De- 
cember, 1574. 


Q. The inquiry I made is as to when you had instructions to make 


Ulysses S. Grant, President of the United States of America. 
To all who shall see these presents, greeting : 
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the change, whether before or after the maturity of the first loan ? 
A. It was some time before. 
Re-examined by Mr. Manager MCMAHON: 

Q. Does the old mortgage still stand in the name of W. W. Belknap? 

A. The theory of these mortgages 

Q. I want the fact. 

A. I will tell you the fact. They are made in the name of W. W. 
Belknap. The moment W. W. Belknap indorses those notes it car- 
ries the mortgage with it to whoever he indorses it to, and the new 
interest notes are made a renewal of the old note, and they read in 
the note that a certain new loan was made upon such a date pay- 
able to W. W. Belknap, and by him indorsed to so and so, and the 
new notes read “due in six months after date” or “due upon such a 
date so many dollars,” payable to the order of the party then owning 
the note. 

Q. The question now is, is there any new note or new mortgage 
executed? 

A. There was no new mortgage, but new interest notes were exe- 
cuted. 

. New notes for the principal, for the $1,500? 

. There was no new note issued for the principal. 

. Simply new interest notes? 

. Simply new interest notes. 

. And the old mortgage and the old notes stand? 

. Yes, sir; the old notes and the old mortgage stand. 

. You sent them here to Washington ? 

. No. 

. How did I understand you to say you have been sending this 
interest since the change of the investment; in what shape ? 

A. I have been sending it in a draft payable to the order of Mrs. 
A. T. Belknap. 

Q. Sent to whom? 

A. Sent to General Belknap. 

Recross-examined by Mr. CARPENTER: 

Q. Was Mr. Belknap’s assignment upon the papers when they were 
sent to you the last time ? 

A. The principal note ? 

Q. Yes. 

A. It was. 

Q. Can you not recollect whether that assignment read to Mrs. 
Belknap or to Mrs. Bower? 

. No, sir; I cannot. 
Q. When did it mature? 
A. It matured on the 21st day of December, 1874. 


E. D. TOWNSEND sworn and examined. 
By Mr. Manager MCMAHON : 


Question. General, is Fort Sill one of the military posts of the 
United States? 

Answer. It is. 

Mr. Manager MCMAHON. I offer now in evidence a certified copy 
of the appointment at Fort Sill, addressed to John 8. Evans. I ask 
the Secretary to read it. 

The Chief Clerk read as follows: 

Wak D&5PARTMENT, 
Washington City, October 10, 1870. 

Sir: Under the provisions of section 22 of the act of July 15, 1270, you are hereby 
appointed a post-trader at Fort Sill, Indian Territory, and will be required to as- 
sume your duties as such within ninety days from the date of this appointment. 


You will please report to this Department through the Adjutant-General's Office 
your acceptance or non-acceptance of this appointment. 


WM. W. BELKNAP, 


Secretary of War. 
Mr. Joun S. Evans, 


Care of ©, P. Marsh, Esq., 51 West Thirty-fifth street, New York City. 


Q. (By Mr. Manager McManon.) How long have you been Adju- 
taut-General f 

A. Lhave been in charge of the Department since March, 1563, 
holding the commission of Adjutant-General since February, 1269. 

Q. Who was acting and actually Secretary of War from, say, July 
1, 1870, up to last March ? 

A. General William W. Belknap, about those dates. 

Mr. Manager MCMAHON, We oifer these commissions, certified 
copies. There will be no objection to them. 

Mr. CARPENTER. Let the Clerk read them so that they may go 
into the record. We want everything printed that is put in evidence. 

The Chief Clerk read as follows : 


Unrrep STATES OF AMERICA, DEPARTMENT OF STATE. 
To all to whom these presents shall come, greeting : 


I certify that the document hereunto annexed is a true copy from the record in 
this Department of a commission appointing William W. Belknap to be Secretary 
of the Department of War, 

In testimony whereof, I, Hamilton Fish, Secretary of State of the United States, 
have hereunto subscribed my name and caused the seal of the Department of State 
to be affixed. 

Done at the city of Washington this 26th day of April, A. D. 1876, and of the In- 
dependence of the United States of America the one hundredth. 

LSEAL.)} HAMILTON FISH. 


Know ve, that reposing special trust and confidence in the patriotism, integrity 
and abilities of William W. Belknap, of Lowa, I do appoint him to be Secretary {ot 
the Department of War, and do authorize and empower him to execute and fritil| 
the duties of that office according to law, and to have and to hold the said office 
with all the powers, privileges, and emoluments to the same of right appertaining 
unto him, the said William W. Belknap, until the end of the next session of ty 
Senate of the United States, and no longer, subject to the conditions prescribed }, 
law. 

In testimony whereof I have cansed these letters to be made patent and the seal 
of the United States to be hereunto affixed 

Given under my baud, at the city of Washington, the 25th day of October, in thy 
[L. 8] year of our Lord 1869, and of the Independence of the United States of 

o America the ninety-fourth. 

U. 8. GRANT. 
By the President: 
HAMILTON Fis, 
Secretary of State. 


Unrrep STaTEs OF AMERICA, DEPARTMENT OF Stare. 
To all to whom these presents shall come, greeting : 


I certify that the document hereunto annexed is a true copy from the record in 
this Department of a commission appointing William W. Belknap to be Secretary 
of the Bopartnent of War. ; 

In testimony whereof I, Hamilton Fish, Secretary of State of the United States 
have hereunto subscribed my name and caused the seal of the Department of State 
to be affixed. 

Done at the city of Washington this 26th day of April, A. D. 1876, and of the 
Independence of the United States of America the chy wend nt 

[SEAL] HAMILTON FISH. 


Ulysses 8S. Grant, President of the United States of America. 
To all who shall see these presents, greeting : 


Know ye, that reposing special trust and confidence in the patriotism, integrity, 
and abilities of William W. Belknap, of Iowa, I have nominated, and by and wiih 
the advice and consent of the Senate, do appoint him to be Secretary for the 1x 
partment of War, and do authorize and empower him to execute and fulfill the 
duties of that office according to law, and to have and to hold the said office, with 
all the powers, privileges, and emoluments to the same of right appertaining unto 
him, the said William W. Belknap, subject to the cenditions prescribed by law. 

In testimony whereof I have caused these letters to be made patent and the seal 
of the United States to be hereunto affixed. 

Given under my hand, at the city of Washington, the 8th day of Dec., in the 
[L. 8.) year of our Lord 1869, and of the Independence of the U. 8. of America 

* “+ the ninety-fourth. 

U. 8. GRANT. 
By the President : 
HAMILTON Fis, 
Secretary of State. 


UntreD STATES OF AMERICA, DEPARTMENT OF STATE. 
To all to whom these presents shall come, greeting : 


I certify that the document hereunto annexed is a true copy from the record in 
this Department of a commission appointing William W. Suhes to be Secre- 
tary of the Department of War. 

In testimony whereof I, Hamilton Fish, Secretary of State of the United States, 
have hereunto subscribed my name and caused the seal of the Department of State 
to be affixed. 

Done at the city of Washington this 26th day of April, A. D. 1876, and of the 
Independence of the United States of America the one hundredth. 

(SEAL. ] HAMILTON FISH. 


Ulysses S. Grant, President of the United States of America. 
To all who shall see these presents, greeting : 

Know ye, that reposing special trust and confidence in the patriotism, integrity 
and abilities of Wm. W. Belknap, of Iowa, I have nominated, and by and with 
the advice and consent of the Senate do appoint, him to be Secretary for the De- 
partment of War, and do authorize and empower him to execute and fulfill the 
duties of that office according to law, and to have and to hold the said office, with 
all the powers, privileges, and emoluments to the same of right appertaining unto 
him, the said Wm. W. Belknap, subject to the conditions prescribed by law. 

In testimony whereof I have caused these letters to be made patent and the seal 
of the United States to be hereunto affixed. 


Given under my hand at the city of Washington, the 17th day of March, in the 


year of our Lord 1873, and of the Independence of the United States of 
(1.8. “America the ninety-seventh. a k Ginaer 
»®. GhANL. 
By the President: 
HAMILTON Fisu, 
Secretary of State. 


Mr. CARPENTER, (to Mr. Manager McManon.) 
upon all those commissions as evidence of character ? 

Mr. Manager MCMAHON. As evidence of confidence. 
they express confidence. 

Q. (To the witness.) Have you the original papers relating to the 
appointment of a post-trader at Fort Sill and the management of that 
nace, 
, A. Yes, sir; all that are on file. 

Q. Have you the application of Mr. Marsh dated the 16th day of 
August, 1870? 

A. Lhave. [Producing letter. ] : 

Mr. Manager MCMAHON. Hand it to the Secretary and let him 
read it, if you please. 

The Chief Clerk read as follows: 


Do you rely 


I presume 


No. 51 West Turrty-FirtH STREET, 
Tuesday, 16th August, i870 
My Dear Sin: You will remember my application to you in Washington a few 
days since for an Indian tradership. Following your suggestion I wrote toa frieud 
in Kansas and yesterday received a reply. My friend advises me to apply fer Fort 
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Sill and Come Supply. He says also that he is informed that the latter post is to 
pe abandoned and the supplies concentrated at Fort Sill, but that you will know 
the facts in regard to this rumor—if true it will be only worth while to apply for 
the fort. This post was not mentioned by you as among those already promised 
and I venture to hope has not been ; 

I write to you at once, so that in case it is yet free my application may be filed 

I shall send to Ohio immediately for the recommendations of Senator SukxeMan 
and Representative Stevenson, which I can secure without trouble, and as soon as 
received will send a formal application 

Please reserve the two posts if possible. 

I am, very truly, your obedient servant, 
; Cc. P. MARSH. 

General W. W. BELKNAP. 

P. S.—If these posts have been promised, I shall be much obliged if you will in 
fora me at your earliest convenience. 


Q. (By Mr. Manager McManon.) Have you the recommendations 
accompanying that application ? 

A. [Producing paper.] I have one signed by Hon. Job E 
son, member of Congress. 

Mr. Manager MCMAHON. 
let him read it. 

The Chief Clerk read as follows: 


. steven- 


Please hand that to the Secretary and 


TILDEN, STEVENSON, & GOODMAN, 
ATTORNEYS AND COUNSELORS AT LAW 
Cincinnati, November 2, 1270 
DeAR Str: I have pleasure in recommending Mr. Caleb P. Marsh for appoint 


ment as post-trader in the Indian country. He is an old citizen, well qualified, and 
asound republican. 


Yours, truly, 


JOB E. STEVENSON, M. 0. 
Hon. W. W. BELKNAP, 


Secretary of War. 


Mr. Manager MCMAHON. We desire to know if that is the only 
recommendation filed by Mr. Marsh ? 

Mr. CARPENTER. That was the only one. 

Mr. Manager MCMAHON. That is understood, then. 

The WiTNEss. It is the only one I find. 

Q. (By Mr. Manager McManon.) Now turn to the application of 
John 8S. Evans. 

A. [Producing paper.] I have one from John S. Evans to Major- 
General Grierson dated June 24, 1870, with inclosures from oflicers, 
recommending him. 

Mr. Manager MCMAHON, 
and let him read it. 

The WitNEss. I have also another one dated August 18, 1870, from 
Mr. Evans. 

The Chief Clerk read as follows: 


Please hand that paper to the Secretary 


Fort SIL, INDIAN TerriTorRY, June 24, 1870. 

GENERAL: I respectfully submit the inclosed recommendation of the officers of 
the garrison for my appointment to the position of post-trader, as provided for in 
section 22 of the bill for the re-organization of the Army that has recently passed 
Congress. 

Believing my interests to be secure for some time in the future, I have, under 
the privileges granted by original permit from General Sheridan and a recent ap 
proval of the same by the succeeding department commander, made extensive im 
re nts and large investments at this post, in view of which fact I take the 
iberty of urging my claim to the appointment under the existing law relating to 
post-traders ; and should this application meet your favorable consideration, would 
respectfully request your approval and recommendation tothe proper authority for 
said appointment. F 

am, general, very respectfully, your obedient servant, 
JOHN S. EVANS. 

Brevet Major-General B. H. Grierson, 

Colonel Tenth Oavalry, Commanding Post. 


{Indorsement.]} 


HEADQUARTERS, Fort SILt, INDIAN TERRITORY 
Fort Sill, Indian Territory, June 25, 1870. 
The within application of Mr. John S. Evans for the position of post-trader at 
this point under the provisions of the twenty-second section of the new Army bill 
is hereby approved. ; 
Mr. Evans is gentlemanly, obliging, generous in his dealings, and a universal 
favorite, and in every way well fitted for the position. 


He has expended a much 
larger a 


amount of money in improvements than both the other traders, and he has 
constantly kepton hand a very extensive assortment of goods, the only stock suited 
to the wants of officers and soldiers of the garrison. : 

In case there should be but one trader allowed at this post, in my judgment he is 
much better entitled to the position than any one else, as he attends strictly and 
versonally to his business. Neither of the other traders (E. H. Durfee and J. C. 
Vent) have ever been here, they being represented by agents. In view of these 
facts, in consideration of the interests of the troops, and in justice to Mr. Evans, I 


urgently recommend to the Secretary of War or to the competent authority his 
appointment. : 


B. H. GRIERSON, 
Colonel Tenth Cavalry, Brevet Major-General U. 8S. A., Commanding Post. 


Q. (By Mr. ManagerMcMaunon.) Did another inclosure accompany 
that, a recommendation of the officers stationed at Fort Sill ? 


A. It did. I handed it to the Secretary. 

Mr. Manager MCMAHON, (to the Secretary.) 
ommendation. 

The Chief Clerk read as follows: 


Read that next rec- 


‘ Fort Sit, INDIAN Trerrirory, ——, 1870. 
To the Hon. SecreTaRy or Wak, 


Washington, D. C.: 
We, the undersigned, officers of the Army at this post, wonld most respectfully 


recommend Messrs. John S. Evans and Jobn I. Fisher, the present post-traders 


(ander the firm name of J S. Evans & Co.) at this post, for the position of post- 
traders under the new act. 


WILLIAM W. 








| ship at Fort Sill. 


SELKNAP. 
Reing personally acquainted with thes« nt 


' mer cheet y 
them to your consideration, and know them to be in every way worthy of the 
sition 
Very respectfully 
W. SANDERS, 
wptain and Br 
t(LANDO Hl. MOORE 
tenant. ¢ nel and Captain Sizth Infant 
JAMES POWELI 
Captain Sixt 
W. Hi. FORWOOD 
Assistant Surgeon. U. S. A.. P 
J. T. MORRISON 
First Lieutena 
R. H. DAY, 
First L 
I 


t Colonel, U.S. 
oO} 
Infantry, U. S.A 
st Suraec 

t Tenth Cavals 


eut 


nent Sixth Infantry 
CRA 
Second Lieuten fant? Brevet Captain U.S 
JOCELYN 
First Lieutenant Sixth Infantry 
A. MACOMB WESTERVILLI 
Second Lieutenant Sixth Infantry. 
GEO. P. SHERWOOD 
First Lieutenant Sizth Infantry. 
WM. R. HARMON 
S ul Lieutenant Tenth Cavalry. 
R. H. McKAY, 
Acting Assistant Surgeon, U. 8S. A 
J. WILL MYERS 
Second Lieutenant Tenth United States Cavalry 
H. 8. KILBOURNI 
Acting Assistant Surgeon, U. 8S. A 
WM. E. DOYLE 
S i Lieut 
ROBERT RAY 
Captain Tenth Cavairy. 
GEO. ROBINSON 
Captain Tenth Uni 
= 
Brevet Lieutenant-Colonel and A 


Mr. CONKLING. Were these officers at Fort Sill at the time? 


Mr. Manager MCMAHON. That We may 
incorrect about it. 


See if there is not a mark across the face of the paper. 
The Curer CLERK. It is marked on the face: 


vant Tenth Cavalr 


/. 


States Cavalry 


KWELL, 


Rot 
sistant Quartermaster, U.S. A 


usta 


is our understanding. 
be 


Approved: B. H. Grierson, colonel and br 
manding post. 


et major-general U. S. Army, com 

Q. (By Mr. Manager McMaunon.) I should like to know if that 
paper contains anything on itshowing the date it was filed at Wash- 
ington ? 

A. It is marked, “ Received at Adjutant-General’s Office July 25, 
1870.” 

Q. That indicates that it was on file 
25th of July, 1870? 

A. Yes, sir. 

Q. How soon was it communicated through your office to the Sec 
retary of War? 

A. That does not appear. 

Q. Did the application of Mr. Marsh pass through your office to the 
Adjutant-General or did it go directly to the Secretary of War? 

A. It went directly to the Secretary of War. 
if I remember aright. 

Q. Look at the application of C. P. Marsh and see when it did pass 
through your office for the first time. 

A. L believe you have it. 
moment ago. 

Mr. Manager LYNDE. 
witness. ] 

The WITNEssS, [examining paper.] There are two dates of receipt 
marked on the original application of Mr. Marsh. One, I think, isin 
the handwriting of the Secretary of War, “ Received August 16, 1870;” 
and the other one is, ‘ Received, Adjutant-General’s Oflice, Septem- 
ber 23, 1870.” 

Q. [By Mr. Manager MCMaAnon. ] if you have a letter there 
from John 8. Evans, of the date of August 18, 1870, from Philadelphia. 

A. [Producing paper.] Here it is. 

Q. To whom is it addressed ? 

A. It is addressed at the bottom “To the honorable the Secretary 
of War United States, Washington, D. C.” 

Q. Is there any indorsement on it showing the date when it was 
received by the Secretary of War? 

A. No, sir; it was an inclosure in another letter. 

Q. At what time was it received in your office ? 

A. September 23, 1570. 

Mr. Manager MCMAHON. 
you please. 

Mr. CARPENTER. 
against us? 

Mr. Manager MCMAHON. 
War. 

Mr. CARPENTER. Does that make it evidence? 

Mr. Manager MCMAHON. It is an application for a post-trader- 


in the Department after the 


It is addressed to him, 


The original passed out of my hands a 


Here is the original. [Handing paper to 


see 


Let the Secretary read that letter, if 


That will not do. Is 


Evans's letter evidence 


It was addressed to the Secretary of 


Mr. CARPENTER. 
I have received. 
Mr. Manager MCMAHON. 


I should hate to be tried by every letter which 


You would not need to be tried if you 
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had been behaving right after the letter was received; but if a man 
does not behave himself the case is different. 

Mr. CARPENTER. Let me see what it is. [Examining paper.] 
Very well. 

Mr. Manager MCMAHON. Read that letter, Mr. Secretary. 

The Chief Clerk read as follows: 


PHILADELPHIA, PENNSYLVANIA, August 18, 1870. 


Sm: I take the liberty of calling your attention to the accompanying recom- | 


mendation by the officers of the garrison at Fort Sill, Indian Territory, with the 


indorsement of the commanding officer, General Grierson, for my appolutment as | 


trader” at said post 

Permit me to state, in support of my application, that acting upon the belief that 
my present appointment was in conformity with the existing laws regulating “trad 
ers,” and that the same would be of a reasonably permanent character, I have, in 
gowl faith, with the view of a satisfactory provision for the prosecution of my 
lusiness, and in the interest and convenience of the troops, with care for objects 


beyond those, leading to personal aggrandizement, made extensive improvements 
in buildings, &c., and have made heavy investments of a mercantile character, 
amounting in the aggregate to more than $50,000 

I beg also to state that I have formed a copartnership with Mr. E. H. Durfee, 
new trading at the same place under like authority, and our investments at Fort 
Sill combined aggregete a sum exceeding $125,000 

In view, then, of the interests that we have at stake and of the vital importance 
of retaining the protection heretofore enjoyed, because, if the same shall be with 
drawn and in the event of our being thrown out of the privileges and protection 
we now have, our property would become almost valueless, [ most respectfully 
solicit an appointment for Mr. Durfee and myself to continue trading at said mili 
tary post asa tirm under the style of Evans & Durfee, ander such regulations and 
restrictions as may in futare govern traders 

Craving indulgence for thus trespassing upon your time and patience, which 
nothing but threatened injury would have induced, I have the honor to be your 
obedicnt servant, 

JOHN 8. EVANS. 
The Hon. Secretary or Wark, U.S., 
Washington, D. O. 


Mr. CARPENTER. I wish to know from the managers if they ex- 
pect to have Mr. Evans here as a witness ? 

Mr. Manager MCMAHON. Mr. Evans has been under subpoena, 
and will be under attachment if he does not put in an appearance. 

Mr. CARPENTER. I have no objection to the letter being re- 
ceived with the understanding that if he is not to be here as a wit- 
ness the letter will not be used against us. 

Mr. Manager MCMAHON. We claim it to be evidence, whether he 
comes or does not come. We claim it, independently of his being or 
not being here, as an application tu the Secretary of War and coming 
under his knowledge. We make no condition. 

Mr. CARPENTER. We do not propose to be ridden over so easily 
on a point of that kind. 

Mr. Manager McMAHON, I say we make no conditions ; that is 
all. 

Mr. CARPENTER. If Mr. Evans, Mr. Smith, or anybody else can 
write a letter to Mr. Belknap and that letter becomes evidence against 
him, we are in a remarkable state of the law. 

Mr. Manager HOAR. I suppose there is no objection to allowing 
the counsel to avail himself of the objection hereafter, if Mr. Evans 
does not come. 

Mr. CARPENTER. Very well. 

Mr. Manager HOAR, (to Mr. Manager MCManon.) That will an- 
swer your purpose ? 

Mr. Manager MCMAHON, That will do. 

Mr. CARPENTER. It will be received, then, subject to objection, 
which may be made hereafter. 

The PRESIDENT pro tempore. The letter will be received with that 
understanding. 

Mr. EDMUNDS. I move that the Senate sitting for this trial take 
a recess until half past seven o’clock. a 

Mr. CARPENTER. Is the motion made with an understanding 
that it is to be a recess of the trial, to go on to-night? 

Mr. EDMUNDS. Yes, sir. 

Mr. CARPENTER. I want to just appeal—— 

Mr. EDMUNDS. I submit that on a question of this kind counsel 
are not entitled to be heard. 

Mr. CARPENTER. | insist that we are, and I want to argue the 
question. 


The PRESIDENT pro tempore. The Chair overrules the point of 


order. 

Mr. EDMUNDS. Very good. 

Mr. CARPENTER. If a Senator can rise here and enter an order 
which takes away one of our rights, or which takes away one of our 
chances of living long enough to make our rights apparent, he can 
enter an order taking them all away, and we cannot be heard upon 
it. I protest against that. I protest that every order which is to 
affect us here in this cause we have aright to be heard upon. “ Strike, 
but hear me,” is the foundation of all jurisprudence in all civilized 
lands. Then I want to make an appeal to every Senator who has any 
of the “milk of human kindness” in him not to drag us through a 
night trial. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that the Senate take a recess until half past seven o’clock. 

The motion was not agreed to. 

Mr. INGALLS. I move that the Senate sitting as a court do now 
adjourn. 

The motion was agreed to; there being on a division—ayes 31, noes 
14; and the Senate sitting for the trial of the impeachment of W. W. 
Belknap adjourned until to-morrow at one o'clock. 


| 
SATURDAY, July 8, 1876. 
| The PRESIDENT pro tempore. The hour of twelve o’clock having 
arrived, the legislative and executive business of the Senate is aus. 
| pended, and the Senate will proceed to the consideration of the articles 
| of impeachment against William W. Belkna), late Secretary of War. 
The usual proclamation was made by the Sergeant-at-Arms. 
The PRESIDENT pro tempore. The House of Representatives wil] 
be notified. 
Messrs. LYNDr, McManon, Jenks, LAPHAM, and Hoar, of the man- 
| agers on the part of the House of Representatives, appeared and were 
conducted to the seats assigned them. 
| The Secretary read the journal of proceedings of the Senate sitting 
yesterday for the trial of the impeachment of William W. Belknap 
The respondent appeared with his counsel, Messrs. Blair and Car- 
venter. 
: The PRESIDENT pro tempore. The managers will proceed with 
the examination of witnesses. 
Mr. Manager MCMAHON. We were not through with Adjutant- 
General Townsend yesterday. If he is present, we should like him 
to take the stand again. 


E. D. TOWNSEND’s examination continued. 


By Mr. Manager MCMaHon: 

Question. I believe the last paper we read yesterday was a letter 
from John S. Evans, dated at Philadelphia, August 10, 1870. State 
now whether another copy of a recommendation of him by the officers 
of Fort Sill accompanied that letter; we seem to have two copies 
here in these certified copies. 

Answer. I think that the other copy, the one which was read yes- 
terday, was transmitted from Fort Sill direct, and that the copy which 
was not read but which bears, at any rate, many of the same signa- 
tures as the first did, was transmitted with Evans’s letter from Phila- 
| delphia. 

Q. Have you that inclosure with you now? 

A. I left the papers yesterday with the reporter to put them in the 
RECORD. 

[The papers were handed to the witness. ] 

Q. IL simply want the recommendation of the officers; it is the one 
that has the date to it, June 23, 1870. 

A. I have it in my hand. 

Q. Hand it to the Secretary and let him read it. 

A. Yes, sir. 

The Chief Clerk read as follows: 





Fort Sit, InpIAN TERrnITORY, 
June 23, 1570 
We, the undersigned, officers of this garrison, having confidence in the ability 
and business integrity of Mr. John S. Evans, trading at this post under existing 
authority, do respectfully recommend and solicit his appointment as post-trader, 
under section 22 of the bill for the reorganization of the Army. 
ORLANDO H. MOORE, 
Captain Sizth Infantry. 
J. W. WALSH, 
Oaptain Tenth Cavalry. 
ROBERT GRAY, 
* Captain Tenth Cavalry. 
W. F. ROCKWELL, 
Brevet Lieutenat-Colonel and Assistant Quartermaster, U.S. A. 
JOHN B. VANDE WIELE, 
Oaptain Tenth Cavalry, Brevet Major, U.S. A. 
R. H. PRATT, 
First Lieutenant Tenth Oavalry, Brevet Captain, U.S. A. 
P. L. LEE, 
Captain and Brevet Lieutenant-Oolonel, U. 8. A. 
JAMES POWELL, Jr., 
Captain Sixth Infantry. 
GEO, P. SHERWOOD, 
First Lieutenant Sixth United States Infantry, Commanding Company E. 
WM. E. DOYLE, 
Second Lieutenant Tenth United States Cavalry. 
THOS. J. SPENCER, 
First Lieutenant Tenth Cavalry, Brevet Oaptain, U. 8. A. 
THOUS. M. WILLEY, 
Lieutenant Sixth Infantry. 
W. W. SANDERS, 
Captain Sixth Infantry, Brevet Colonel, U.S. A. 
GEO. ROBINSON, 
Captain Tenth Cavalry. 
ORVILLE BURKE, 
Captain Tenth Cavalry. 
R. H. DAY, 


First Lieutenant Sixth Infantry. 
WM. H. BECK, 
First Lieutenant, R. Q. M., Tenth Cavairy. 
A. MACOMB WETHERILL, 
Second Lieutenant Sixth Infantry. 


Q. (By Mr. Manager McManon.) Have you there a letter from John 
S. Evans accepting the position of post-trader? 

A. I have two letters. 

Q. State why you have two. 

A. One of them is addressed directly to the Secretary of War, who 
signed the appointment of Evans. 

Q. Are there any marks upon that which indicate that it was re 
ceived by the Secretary of War and from his office transmitted to yours 

A. No, sir. 

Q. How did that paper get into your office or possession ? 

A. I am unable to say. 
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Mr. CARPENTER. What is the date of the letter you speak of, | 
rentlemen ? 

Mr. Manager MCMAHON. Let the Secretary read it. 

The Witness. I will hand it to the Secretary. 

The Chief Clerk read as follows: 

Fort Sitz, INDIAN Terrirory, 
November 10, 1870. 

Sm: I have the honor to acknowledge the receipt of your letter of October 10, | 

1870, appointing me post-trader at this post under section 22 of act of July 15, 1870. 


| goods, buildings, &c 


I have the honor to report that I accept the position of post-trader under that | 


act. 
Iam, sir, very respectfully, your obedient servant, 


JOHN 8S. EVANS. 
Hon. WILLIAM W. BELKNAP. 


Secretary of War, Washington City, D. O. 

Q. (By Mr. Manager MCManon.) A letter like that being addressed 
to the Secretary of War would go to him and be opened by him before 
it came into your office, would it not? 

A. That depends upon the address upon the envelope. 

Q. What marks are on that indicating that it was received by you, 
if any, and when it was received by you? 

A. The usual office marks are indorsed. 

Reed. A. G. O., C. B.— 
which means “‘ commission branch,” where these letters are filed— 

Nov. 25, 1870. 

Q. (By Mr. CARPENTER.) 
was it filed? 

A. Filed in the Adjutant-General’s Office November 25, 1870. 


November 10 was the date; and when 


Q. (By Mr. MCMAHON.) Now pass to the other formal acceptance | 


and give the date of that, and then hand it to the Secretary and let 
him read it. 

Q. It is dated, “ Fort Sill, Indian Territory, December 1, 1870.” 

The Chief Clerk read as follows: 

Fort Siti, INDIAN TERRITORY, 
December 1, 1870. 
To the Adjutant-General United States Army, Washington, D. O. 

Sir: I have the honor to state that having been appointed trader at this post by 

the Secretary of War, that I accept the same. 
lam, sir, very respectfully, your obedient servant, 
JOHN S. EVANS. 

Q. (By Mr. Manager McManon.) Do you know how two letters 
came to be written by Mr. Evans accepting this position? 

A. I suppose from the terms of the letter of appointment. The 
letter of appointment recites the act under which the appointment 
is made, and is signed by the Secretary of War. 

You will please report to the Department, through the Adjutant-General's Office, 
your acceptance or non-acceptance of this appointment. 


Q. Have you any means of knowing whether that first letter which 


was directed to “ Hon. W. W. Belknap” passed through the War De- | 


partment proper, through his office, before it came into your office ? 

A. No, sir; I have not. 

Q. Have you an order before you of the date of the 14th of Jan- 
uary, 1871, communicated through you to the commanding oflicer at 
Fort Sill, to remove all the traders from the post except Mr. J. 8. 
Evans? 

A. I have. 7 

Q. From where did that order come to you? 

A. It came in the handwriting of the Secretary of War, signed 
with his initials, in an envelope addressed to me. 

Q. Please hand it to the Secretary and let him read it. 

A. I will. 

The Chief Clerk read as follows: 

A. G.: 

Commanding officer at Fort Sill to be notified to remove all traders from that 
post except Mr. J. S. Evans, who was appointed by Secretary of War under act 


July 15, 1870. I understand that Mr. Wall-er still remains there with stock of | 


goods, 
W. W. B. 
JANUARY 14, 1871, 
Q. (By Mr. Manager McManon.) Upon what date did you commu- 
nicate those instructions to the commanding officer at Fort Sill? 
A. Upon the 17th of January, 1871. 
Q. Now, before proceeding to any other documentary proof, I will 


ask you if there is any record in your department of a letter from | 


any pawn stating that Mr. Walker was still there with his stock of 
Foor 8 

A. I have a letter from Colonel Grierson, the commanding officer of 
the post, dated February 26, 1871. 

Q. That, however, issubsequent. The order that you have just read 
was dated the 14th of January, 1871, and the letter of General Grier- 
son is dated February 26, 1871. I speak of a letter prior to the issu- 
ing of that order. 

A. I find no such letter. Colonel Grierson, in the letter of Febru- 
ary 26, acknowledges the receipt of the letter of the 17th of January. 
as In this connection, hand it to the Secretary and let him read 
iat. 

A. Yes, sir. 

The Chief Clerk read as follows: / 

TLRADQUARTERS, Fort Sit, INDIAN TERRITORY, 
February 26, 1871. 

Sm: I have the honor to acknowledge the receipt of communication of January 
17, 1871, relative to the removal of all traders from this reservation other than 
J. 8. Evans, who has been appointed by the Seeretary of War. 


The last clause says: | 


| edly as to the date. 


| which you received it. 





| “ Received at the Adjutant-General’s Office March 11, 1871.” 
| dorsement dated March 13, 1871, by the Adjutant-General submits it 


203 


Immediately upon being informed by Mr. Evans that he was prepared to enter 
upon the duties of trader, Mr. Walker was notified to close his store and remove 
his stock, &c., from the military reservation without delay. (Copy of letter here- 
with inclosed.) 

Mr. Walker, failing to sell his goods to Mr. Evans, was given a reasonable time 
to obtain the necessary transportation to remove his property, which arrangement 
was perfectly satisfactory to Mr. Evans, as he informed me then and since. 
. were all removed about the Ist of January. 

Very respectfully, your obedient servant, 


rhe 


B. H. GRTERSON, 
Colonel Tenth Cavalry, commanding 
i, i of Columbia. 

Q. (By Mr. Manager McManon.) Have you the inclosure that ac- 
companied that letter, being the order of Grierson to those parties ? 

A. I have that, dated November 20, 12871, addressed to J. C. Dent & 
Co., traders. 

Q. That is another letter, I suspect ; look again. 

A. Perhaps I can explain why this comes as an inclosure to the let- 
ter of General Grierson. 

Q. Give any explanation. 

Mr. CARPENTER. What is the inclosure ? 

Mr. Manager MCMAHON. The inclosure of a letter that seems to 
be dated some months afterward. It may be a copy of the paper 
that he had issued to the other parties. 

Mr. CARPENTER. Let me see it. 

Mr. Manager MCMAHON. We lay no stress on it. 

Mr. CARPENTER. Then it goes out. 

Mr. Manager MCMAHON. The General desires to make an expla- 
nation in regard to it. I do not know what ft is. 

Mr. CARPENTER. There must be a mistake of a year undoubt- 
It should be 1870 instead of 1471. 

The Witness. It must be a mistake in the year in the copy. 

Q. (By Mr. Manager McManon.) Look at your indorsement up- 
on it. 

A. Supposing it to be a mistake, the explanation is very clear. 

Mr. CARPENTER. The letter inclosed should be 1870. 

Mr. Manager MCMAHON. I think so. (To the witness.) State 
whether you have an indorsement on this letter as to the date at 

That is, the letter dated November 20, 137 
Is there not an indorsement “ Received in Washington March 13, 187 
and submitted to Secretary of War?” 

A. That was an indorsement of the War Department. 

Q. (By Mr. Manager McMauon.) Now read the letter and 
read the indorsements on both those letters. 

A. This letter of Colonel Grierson of February 


To the ADJUTANT-GENERAL, United States 
Washingt« 


I 
1 


then 


9G 


is marked : 
An in- 


to the Secretary of War. The War Department stamp shows it to 
have been received there the same date, March 13, 1871. 

Q. How about the inclosed letter or order? 

A. At the same time that the appointment was made for the trader 
signed by the Secretary of War, that letter was addressed to the com 
manding officer at Fort Sill by the Adjutant-General, in which occur 
these words: 

As soon as Mr. Evans shall be prepared to enter upon the discharge of his duties, 
you will cause the removal from the military reservation at Fort Sill, Indian Ter- 
ritory, of all traders not holding a letter of appointment from the Secretary of War 


| under said act. 





That was the printed form addressed to all commanding officers 
when appointments were made at posts of post-traders. Supposing, 
then, the date of the order inclosed in Colonel Grierson’s letter to be 
a mistake for November 20, 1870, this order would be a compliance 
with the instructions from the Adjutant-General. 

Q. Now we will turn back to your order issued under the instrue- 
tions of the Secretary of War or the 14th of January, 1871; and I 
ask you whether that was a general order issued to all post-traders or 
officers commanding at posts, or a special order sent to Fort Sill alone? 

A. That particular order referred solely to Fort Sill. 

Mr. CARPENTER. What is that order? 

Mr. Manager MCMAHON. That is the order commanding him to 
remove all post-traders except John 8. Evans. 

(To the witness.) Do you know of any similar order having been 
issued to any other specific post ? 

A. I do not recall any other; there may have been. 

Q. (By Mr. Manager McManon.) That question was put to you, 
was it not, by the Judiciary Committee and called to your attention 
at that time? 

Mr. CARPENTER. That is immaterial. 

Mr. Manager MCMAHON. It may have refreshed his recollection ; 
that is all. — 

The WitNEss. I do not remember. 

Q. (By Mr. Manager McMauon.) You have no recollection of any 
similar order? 

A. No, sir. 

Mr. Manager MCMAHON. 
dressed to J. C. Dent & Co. 

The Chief Clerk read as follows: 

HEADQUARTERS Fort SILL, INDIAN TERRITORY 
November 20, 1871. 


Sins: John S. Evans having been appointed post-trader at Fort Sill, Indian Ter- 
ritory, and having notified this office that he is prepared to enter upon the discharge 
of his duties, you will immediately close your store and as soon as possible remove 


Read the letter, Mr. Secretary, ad- 
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your goods from the military reservation, unless you have an appointment from 
the Secretary of War te trade at this post under the provisions of section 22 of the 
act of July 15, 1#70. No notice of such appointment has been received at this of 
fice, and I am directed by instructions from the Secretary of War to cause the re 
moval from the military reserve of all traders not authorized by him 
By order of Colonel B. H. Grierson 
WM. H. BECK 
First Lieutenant, Regimental Quartermaster Tenth Cavalry, Post Adjutant. 
J.C. Dent & Co., Trader 
Official 
J. WILL MY 
} 


RS 
Secor ' 


Lit ttenant Tenth Cavalry, Post Adjutant. 

Q. (By Mr. Manager McManon.) Have you now with you a gen- 
eral order issued from the War Department of the 7th of June, 1°71, 
or circular of instructions defining the status of post-traders ? 

A. I have. 

(). Please hand that to the Secretary and let it be read. 

A. I have the manuscript and also the printed copy in this docu- 
ment. 

(). In whose handwriting is the manuscript ? 

A. My impression is that it is in the handwriting of Mr. H. T 
Crosby, who was a clerk in the War Department. It is signed by the 
Secretary of War 

Mr. Manager MCMATION. Read it, Mr. Secretary. 

The Chief Clerk read as follows: 


Wark DEPARTMENT 
Washington City, June 7, 1871. 
Let the following be issued as a cirenlar of instructions defining the status of 
post-traders, a copy to each commanding officer and trader 
Post-triders appointed under the authority given by the act of July 15, 1870, will 


bo furnished with a letter of appointment from the Secretary of War, indicating | 


the post to which they are appointed. 

Phey are not subject to the rules prescribed in article 25, or paragraphs 196 and 
197 Army Regulations, 1663, in regard to sutlers, that otlice having been abolished by 
law 

No tax or burden in any shape will be imposed upon them, nor will they be 
allowed the privil of the pay table 


Chey will be permitted to erect buildings for the purpose of carrying on their | 


business, upon such part of the military reservation or post to which they may be 
as ned as the commanding officer may direct, such buildings to be within con 
venient reach of the garrison 

Prhey will be allowed the exclusive privilege of trade upon the military reserve 
to which they are appointed, and no other person will be allowed to trade, peddle, 
or sell goods, by sample or otherwise, within the limits of the reserve. 

hey are under military protection and control as camp-followers 

Commanding officers will report to the War Department any breach of military 
regulation or any misconduct on the part of traders 

All previous instructions in regard to post-traders are hereby revoked. 

WM. W. BELKNAP 
Secretary of War. 

Q. (By Mr. Manager McManon.) Look at the book I hand you, 
and see if the sections marked are the two sections of the Articles of 
War alluded to in that order ? 

A. [Examining book.] Those are the sections, 

Mr. Manager MCMAHON, Mr. Secretary, please read those two 
sections, 

Mr. CARPENTER. Are they sections of the Statutes ? 

Mr. Manager MCMAHON, They are sections of the Army Regula- 
tions. 

rhe Chief Clerk read as follows: 


196. The post council shall prescribe the quantity and kind of clothing, small | 


equipments, and soldiers’ necessaries, groceries, and all articles which the sutlers 
may be required to keep on hand; examine the sutler’s books and papers, and fix 


the tariff of prices of the said goods or commodities; inspect the sutler's weights | 


and measures; fix the laundress’s charges, and make regulations for the post 
achool 


197. Pursuant to the thirtieth article of war commanding officers reviewing the pro- 


ceedings of the council of administration will scrutinize the tariff of prices proposed | 
by them, and take care that the stores actually furnished by the sutler correspond | 


to the quality preseribed 

Q. (By Mr. Manager McManton.) General, I will ask you whether 
the effect of this cireular of instructions was to prevent the council 
of administration or any person from interfering with the prices that 
sutlers or post-traders might charge? 

Mr. CARPENTER. That willnotdo. It is self-evident on its face. 

Mr. Manager MCMAHON. We withdraw the question. (To the 


witness.) After the repeal of these two sections, 196 and 197, were | 
there any other statutes or articles of war that permitted the prices | 


which a trader might charge to be regulated by any person except 
himself ? 

Mr. CARPENTER. That will not do. 

Mr. Manager MCMAHON. I ask if there were any other regula- 
tions. That is proper. 


Mr. CARPENTER. You call upon the witness to construe the reg- | 


ulations, It is manifest that you cannot ask the witness to construe a 
statute which you hand to him. You cannot ask him if there is any 
statute which has such an effect. 

Mr. Manager MCMAHON. The point we desire to get before the 
Senate is this: We do not ask a construction of sections 196 and 197, 
but we ask the Adjutant-General as a matter of fact whether, if these 
articles are repealed, there are any other articles of war or statutes— 
we do not care about tho statutes, but any other articles of war— 
which impose any restraint whatever upon a post-trader in regard 
to the prices he may ¢ harge for goods. 

Mr. BLAIR. It is obviously a question of law. 

Mr. CARPENTER. If you called the Judge Advocate-General, you 
would get nearer to it; bnt I should object to it then. The Army 
regulations are statutes themselves. 








—_—— 


Mr. Manager MCMAHON. We withdraw the question. (To the 
witness.) See whether you have a correspondence that passed in 
part through the Department of Justice in regard to charges against 
John S. Evans which were submitted to the Secretary of War; and. 
if so, give us that entire correspondence. 

A. I have a letter dated October 23, 1871, from the Solicitor of the 
Treasury, transmitting copies of papers charging Evans & Co. and 
other parties with introducing spirituous liquors in the Indian 
country. 

Mr. Manager MCMAHON. Please hand it to the Secretary, and he 
will read it in detail. 

Mr. CARPENTER. Let me ask what is the object of offering this 
letter ? 

Mr. Manager MCMAHON, It contains certain facts. 

Mr. CARPENTER. The letter is no evidence of facts, and there 
is nothing in the articles about whisky regulations. 

Mr. Manager MCMAHON. It is a letter which was submitted to 
the Secretary of War, upon which he wrote a letter, which we have 
here as well. 

Mr. Manager JENKS. It is introductory to the next letter. 

Mr. CARPENTER. Then let us hear the next letter first. 

Mr. Manager MCMAHON. If you come over here, we will show it 
to you. [Handing a letter to the counsel. ] 

Mr. CARPENTER, [examining the letter.] I object to all that 
proof. It does not go, so far as I can ascertain, to sustain any charge 
made in these articles at all, nor is it evidence of anything necessary 


| for them to prove so far as I can see. They certainly do not state any 


reason why this should be received. One of the managers says he 
wants to prove by it that Evans was there acting as post-trader and 
that Belknap knew it. As they have shown the fact that Belknap 
appointed him, it is pretty good evidence that he knew that Evans 
was appointed. There is no question made here that Belknap did not 
know that be was the post-trader there; not the slightest. 

Mr. Manager MCMAHON. Mr. President and Senators, the letters 
which we now ofter by way of introduction to subsequent letters 
are letters which make certain specific charges against the post-trader, 
John 8. Evans. The theory of this prosecution is, and up to this 
point tolerably well sustained, that John 8. Evans was appointed 


| through the influence of Caleb P. Marsh and in pursuance of a cor- 


rupt bargain between them, the profits of which were equally divided 


| between Marsh and the Secretary of War. That the Secretary of War 


did actually and personally receive his share of the fruits of this ar- 
rangement, no man who has any regard for testimony can doubt. The 


| great question for this tribunal is whether he received it knowingly, 
| under such circumstances that any officer of honesty and integrity 


ought to have known where this money was coming from. 

The particular point, therefore, to be investigated is the conduct 
of the Secretary of War. Whenever this particular post-trader is af- 
fected, from whom he is receiving his gains, the particular point is 


| to discover how the Secretary of War acts. What he may say is very 
| direct and positive testimony, but it is not any more direct and posi- 


tive than what he may do. The gentleman says that they have ad- 
mitted that the Secretary of War knew that John 8. Evans was post- 
trader at this point—a very extraordinary admission to make! 

Mr. CARPENTER. No, I did not admit it; you proved it without 
objection. 

Mr. Manager MCMAHON. If we have proved it by one witness, 
there is no law against our proving it by another. If we have proved 


| it in a manner which does not bring conviction home to the gentle- 


man, if ought to satisfy him that we may introduce the letter of the 
Secretary of War. 

Mr. CARPENTER. You have proved by the only testimony which 
can prove it, to wit, the record of his appointment, that he was ap- 
pointed. After you have proved the record of a judgment in a court 


| of record, you cannot call witnesses to prove that the judgment was 


rendered, because that is cumulative. You have introduced eon- 
clusive evidence, and I have said to you that we do not deny it; we 
make no point upon it. Of course the Secretary knew that Evans 
was post-trader. 

Mr. Manager MCMAHON. We have introduced conclusive evidence 
that John 8. Evans was in fact the post-trader, but whether the Sec- 
retary of War had forgotten the fact in the multitude of his different 
appointments is another important fact in this case which we propose 
to show had not occurred; that he had not forgotten that John 5. 
Evans was the post-trader, but on the contrary that he was receiving 
testimony as to John 8. Evans’s good character, supporting and sus- 
taining John 8. Evans all along. Thenif the gentlemen desire to see 
the full force of what we claim from it, we propose to show that when 
the New York Tribune article was published statements were therein 
made in regard to this particular matter and its status exactly given. 
Then we come to the order to which the gentleman has alluded so 
frequently as a triumphant vindication of his client. The order ex- 
culpating his client, by some singular and extraordinary coincidence, 
bound to it every other post-trader in the country except Jolin 5. 
Evans, and did not affect Caleb P. Marsh in the slightest degree in 
the relations between Marsh and Evans, except, as we shall prove 


| hereafter, that the amount of contribution paid by Marsh to Evans 


was diminished by one-half, and the amount, of course, that went to 


| the Secretary of War was correspondingly diminished, and that was 


by reason of allowing a council of administration to fix the prices. 
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Now, I think that this testimony is clearly competent in every view 
which can be taken of it. 

Mr. BLAIR. I propose to ask the gentleman whether in point of 
fact, and speaking candidly as a gentleman occupying his position 
before the Senate ought to speak, his only object in introducing this 
paper is to show that John 8S. Evans was at that time the post- 
trader ? 

Mr. Manager MCMAHON. A sufficient answer to that is, that if it 
is competent for that purpose, it is competent; but I will go further, 
and say that I want to show not only that Mr. Belknap knew he was 
the post-trader, but that he made inquiries into his business standing 
and fixed his status in his mind as a good business man; and I sup- 
wose he had good reason, from his stand-point, to think so. 

Mr. BLAIR. Then, Mr. President, the gentleman now says it is 
admitted that the ostensible object for which he offers this proof is 
not his real object at all; that he has some ulterior object in offering 
this proof which he has not the candor to state to this court. 

Mr. Manager MCMAHON. I deny the imputation; it is not true; 
but I do not mean to be rude about it. 

Mr. BLAIR. Mr. President, the gentleman has not stated any 
other object. He gets up here and tells the Senate that his object 
in offering this proof is to show that it was known to the Secretary 
of War that John S. Evans was the trader at Fort Sill, a fact that is 
not denied, a fact that is proved by other testimony, which is not a 
matter at all that we contemplate denying or controverting. This 
is the only object which he has assigned to this body as a motive for 
introducing this paper. We say that until something legitimate in 
reference to the issues here before this body is assigned for introduc- 
ing this evidence, it is wholly immaterial and irrelevant to the issue 
before the body; and we hope it will be excluded until some reason 
is given for its introduction. 

Mr. KERNAN. The manager will please tell us from whom the 
letter is which he now offers and who answers it. We do not under- 
stand it here. 

Mr. Manager MCMAHON. The letters are addressed by the regu- 
lar United States authorities in the Indian Territory to the Depart- 
ment of Justice, and are communicated to the Secretary of War and 
by him answered. 

I want to put this question to the honorable counsel: Do you con- 
tend that in view of the issue joined between us in this case the con- 
duct of the Seeretary of War to John S. Evans and everything that 
throws light upon their dealings with each other is not competent in 
this case ? ° 

Mr. BLAIR. If the gentleman means to state to this body that 
his object is to show by this paper that the Secretary of War did 
in any way by his conduct in that matter show favor to John §. 
Evans, and that this is proof material to the issue, then let him say 
so, and we shall prepare to controvert that subject and show that it 
is not material in that aspect; but the whole body will see that that 
s not the avowal of the gentleman at all. He gets up here and asks 
the introduction of a paper as evidence to prove a fact utterly with- 
out any consequence at all, and keeps in reservation the real object 
that he has in view. I say that is not the proper way to conduct this 
case, and I think the Senate, as well as the parties here, have a right 
to have candid and fair and roand dealing. The gentleman has not 
yet explained the object which we asked him to give us clearly and 
precisely when he rose and presented the paper. Let him do so, and 
then we shall see whether it is legitimate in that aspect of the case. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate. Shall these letters be admitted ? 

The question was determined in the affirmative. 

The PRESIDENT pro tempore. The managers will proceed. 

Mr. Manager MCMAHON, (to the witness.) General, refer to the 
letter of October 28, 1871; state what it is and then hand it to the 
Secretary, if you please, to be read. 

Mr. CARPENTER. Tell us whose letter it is. 

Mr. Manager MCMAHON. It is a letter to E. C. Banfield, Solicitor 
of the Treasury. 

The WitNnEss. It is a letter sent to the Adjutant-General’s Office 
for file, signed E. C. Bantield, Solicitor of the Treasury, addressed to 
Hon. W. W. Belknap, Secretary of War, and dated “Department of 
Justice, Office of the Solicitor of the Treasury, Washington, District 


office, United States court for the western district of Arkansas, Fort 
Smith, Arkansas, October 18, 1871, to Hon. E. C. Banfield, Solicitor of 
the Treasury,” and signed by “J. H. Huckleberry, United States at- 
torney.” Another inclosure of the same date, to “Hon. E 
Solicitor of the Treasury,” is also signed by “J. H. Huckleberry, United 
States attorney.” Both inclosures purport by the signatures to be 
copies, 

Q. (By Mr. CARPENTER.) 
handwriting they are in? 

A. No, sir. 

Mr. CARPENTER. I object to the papers on that ground. 

Q. (By Mr. Manager McManon.) Do they purport to be official 
copies sent to the Secretary of War and submitted to him? 

A. Yes, sir; the two inclosures purport to be copies, and there is 
what seems to be an original letter from the Solicitor of the Treasury 
to the Secretary of War. 

Q. State whether these papers were delivered to the Secretary of 


Do you know anything about whose 


. 7 L : | authorized by your cle partment to Introd 
of Columbia, October 22, 1871,” with two inclosures dated “Clerk’s | 


.C. Banfield, | 
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War, considered by him, and letters addressed by him in answer to 
the complaints therein made. 

A. Ican only judge by the marks on the papers and by copies of 
letters which were. sent to my oftice for file in connection with the 
subject. Ihave no personal knowledge of the matter. 

Q. Have you a letter there from the Seeretary of War, signed by 
him personally, in regard to these matters; and have you also a let- 
ter there addressed by the Secretary of War, in consequence of these 
letters, to J. 8S. Evans, post-trader at Fort Sill? 

A. I do not know that I understand the first question. 

Q. The first question is whether these letters were not submitted to 
the Secretary of War and responded to by him in a subsequent letter. 

A. That I have replied to; 
to the last one. 

Q. Well, did he reply to these letters? And,if so, give us the dates. 

A. [Producing papers. } 
to me for file. 

Q. Of what date? 

A. This copy says “ Noy. 18, 1871, to Col. B. H. Grierson, command- 
ing Fort Sill.” 

q. One moment. That may not be the one. 
Solicitor of the Treasury November &, 1571. 

A. I have two to the Solicitor of the Treasury, one dated Novem- 
ber 2, 1271, and the other November 8, 1871. 

Q. Signed by the Secretary of War? 

A. These are copies signed with his initials. I do not mean to say 
that they are signed by his own initials, but signed as copies with his 
initials attached. 

Q. But they are official copies filed in your office ? 

M1. CARPENTER. What does the witness understand by “ official 
copies ?” Would he call any copy filed in the oflice an oflicial copy ? 

State what you call 


but I refer to the question just previous 


I have copies of letters which were sent 


There is one to the 


Mr. Manager MCMAHON, (to the witness.) 
an official copy there. 

Mr. CARPENTER. He has not called it an official copy. 

Q. (By Mr. Manager McManion.) Take the letter of November 8, 
1871. 

A. The letter of November &, 1871, is dated “ War Department ”’—— 

Q. Let me see the paper itself. [Examining letter.] That was the 
paper that was filed in your office ? 

A. Yes, sir. 

Q. Whose handwriting is that paper in? 

A. I do not recognize the handwriting. 

Q. How did it come into your office and from whom? 

A. If I had the other papers, I could tell. [Mr. CARPENTER handed 
the papers to witness.] They came at the same time that the papers 
from Mr. Banfield came and were inclosed with them, having the 
same oftice-mark. 

q. Being the complete Corre spondence upon that subject ? 

A. Yes, sir. 

Q. Were they filed by you, and have they been filed and kept by you 
as copies of the correspondence and the record? 

A. They have been. 

Q. That letter of General Belknap you will find refers at the be- 
ginning “In further response to your letter of the 28th ultimo.” 
That seems to be in reply, does it not, to the letter of the Solicitor of 
the Treasury dated October 28, 1871? 

A. It does. 

Mr. Manager MCMAHON. 
dence. 

Mr. CARPENTER. The court has already ruled them in. 
suppose we could prevent it now. 

Mr. Manager MCMAHON. Let them be read. 

Mr. CARPENTER. Yes, let them all be read. 

The Chief Clerk read the papers received in evidence, as follows : 


We now offer all these papers in evi- 


I do not 


DEPARTMENT OF J 
OFFICE OF THE SOLICITOR OF THI 
Washington, D. C., 

I herewith transmit copies of letters received at this oftice from J. II 
Huckleberry, United States rm district of Arkansas, charging 
Evans & Co. and other parties with introducing spirituous liquors, wines, and ale 
into the Indian country 

Please inform me whether the parties referred to in these 


ICE 
PREASURY 
October 28, 1271 
Sir 


attorne weste 


letters have been 
ice liquor into the Indian co 
templated in section |, actof March 15, 1#64 13 Statutes, page 29.) 

In view of the numerous complaints made in relation to this matter, permit me 
to call your attention to the power vested by this act in a commanding officer of a 
military postin relation to the seizure of sor wines unlawfully 
introduced into the Indian country. 


Iam, very respectfully, 


intry as con 


pirituous liquor 


E. C. BANFIELD, 
Solicitor of the Treasury, 
Hon. W. W. BELKNAP, 
Secretary of War 


Mr. Manager MCMAHON. Now read the inclosure of October 1, 


| 1371. 


The Chief Clerk read as follows: 


CLERK’s Orricre, UNITED STatTes Court 
t Western District oF ARKANSAS 
Fort Smith, Arkansas, October 12 
What right has Evans & Co., at Fort Sill, to introduce win 
Indian country! Iam informed by reliabl ithority 
lars’ worth of this kind of spirituous © introdues 


claiming 


Sir and ale 
that some 
aby 


that they had permission to introdt said spi 
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they are outhorized to introduce the same, please furnish me with a copy of their 


permit, in order to see whether or not the same has been violated in any particular, 
Very respectfully, 








J. H. HUCKLEBERRY, 
United States Attorney. 
Hon. E. C. BANFIELD 
Solicitor of the Treasury. 


Mr. WRIGHT. Mr. President, may I be allowed to submit an in- 
quiry to the managers and also to the counsel as to whether there is 
any necessity that these papers shall all be read, and whether it would 
not be sufficient that they be handed to the reporter without read- 
ing them at this time? 

Mr. Manager MCMAHON. We have no objection to that being 
done, 

Mr. CARPENTER. I do not understand that it would be a proper 
way to try the case to proceed without reading the testimony. The 
only chance we have got to compel anybody to listen to it is to have 
it read on the trial. 

Mr. WRIGHT. My inquiry was this: when it is agreed that a pa- 
per is admissible in evidence, if it may not be regarded as read with- 
out taking up the time in reading it. Of course any question as to 
the admissibility of a paper can be raised. 


Mr. CARPENTER. If the managers will concede the correspond- | 


ing presumption that the papers do not do us any harm, we sball not 
have any objection ; but if they claim that these papers are injurious 
to us, we want to have them read fer the purpose of letting the Sen- 
ate see right on the spot that they are not. No lawyer would try a 
case in a court of record in such @ way as that. We have not seen 
these papers; we do not know what they are. We want to hear them 
as we go on for the purpose of cross-examining the witness on them 
if necessary. 

Mr. WRIGHT. Of course I understand the counsel] have that right; 
but I suggest whether we might not save time by dispensing with 
their reading. 

Mr. CARPENTER. Undoubtedly it would save time; but it would 
not save our rights. We may cross-examine or else not having heard 
these papers let the witness leave the stand, and then they might 
slide in a bushel of papers. That would not be a proper way to con- 
duct the case. 

The PRESIDENT pro tempore. The managers will proceed. 

Mr. Manager MCMAHON. Mr. Secretary, you will read the second 
letter of October 18, 1271. 

The Chief Clerk read as follows: 


CierKks’ Orricr, Untrep States Court 
FOR WEsTERN District OF ARKANSAS, 
Fort Smith, Arkansas, October 18, 1871. 
Sin: Frequent complaints are made of late in reference to spirituous liquors 
being introdae ed into the Indian country by the Missouri, Kansas and Texas Rail- 
road. Now, have they received any authority to introduce said liquors, and, if se, 
under what regulations! S cond, Certain white men claim the mght of furnish- 
ing goods to their men on that railroad without a license from agent (subagent) 
of Indian affairs. Have they that right, and, if not, what advice would you give? 
And alsoif the railroad has not permission to introduce spiritnous liquors, would 
you advise that the same be seized and an information filed against them! Please 
answer the above questions as soon as possible, 
Very traly, 
J. H. HUCKLEBERRY, 
United States Attorney. 
Hon, E. C. BANFIELD, 
Solicitor of the Treasury. 


Mr. Manager MCMAHON. Now let the Secretary read the two let- 
ters of General Belknap, the first dated November 2, 1271, to the So- 
licitor of the Treasury, and the second dated November &, 1871. 

The Chief Clerk read as follows: 

War DEPARTMENT, 
Washington Oity, November 2, 1871. 
I have the honor to reply to your letter of the 2°th ultimo on the subject 
of the illegal introduction of spirituous liquors, &c., into the Indian country by 
Evans & Co., and other parties, that previous to the 28th ultimo, on which date 
Evans, post-trader at Fort Sill, was authorized to take to that post monthly ten 
gallous of brandy and ten gallons of whisky for the use of the officers there, no 


permit had been given him or the other parties referred to to introduce any liquors 
into that country 


Very respectfully, &c., 


SIR 


> ws ee 
Secretary of War. 
The Souicrror of the Treasury Department. 

War DerartMent, November 8, 1871. 

Sir: In further poupenen to your letter of the 2eth ultimo on the subject of the 
alleged illegal introduction of liquors, &c., into the Indian country by certain per- 
sons, among others Evans & Co., of Fort Sill, 1 have the honor to inform you that 
Mr. John S. Evans, post-trader at Fort Sill, through his friends, denies having 
taken liquor into the Indian country without authority. Mr. Evans was appointed 
to the post-tradership on October 10, 1870, and holds it in his own name and not in 
that of Evans & Co., and no complaint has ever been made against him by the mil 
itary authorities at Fort Sill, he having been regarded a good and law-abiding busi- 
Hess man 

I therefore request that no proceedings be commenced against him without a 


thorough investigation of the charges that he has been engaged in such practices 
shows they were well founded. 


Very respectfully, &c., 
W. W. BELKNAP, 
Secretary of War. 

To the Souicrnor ef the Treasury. 
Q. (By Mr. Manager McManton.) How long does it take a letter to 

go trom the city of Washington to Fort Sill? 
A. I think about seven days. Iam not quite sure about the time. 
Q. About how long does it take a person to travel ? 
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A. About that same time. 

Q. Was it possible to have received any communication by the Sec- 
retary of War from Fort Sill between the 28th of October and the 8th 
day of November ? 

A. It might have been received by telegraph. 

Q. Are any such telegrams on record in the office ? 

A. Not in my possession. 

Q. Did you make search for all the official documents relating to 
the Fort Sill matter on the request of the Judiciary Committee of the 
House of Representatives ? 

A. Yes, sir; I did. 

Q. Did you find any letters on file or any statements from any 
friends of J.S. Evans & Co. in regard to the introduction of liquors at 
Fort Sill, or any of those charges that were made in this matter ? 
Did you find any letters, or statements, or telegrams on file ? 

A. No, sir. 

Q. Now have you a letter of the date of 2d of November, 1871, 
signed by the Secretary of War and directed to John 8. Evans? And, 
if so, hand that to the Secretary to be read. 

A. I have no such letter. 

Q. We have a copy of it. You had better look through your pa- 
pers. 

Mr. CARPENTER. We will loan you our copy. 

Mr. Manager MCMAHON. You haveacopy? I thought you said 
a while ago you had not these letters that we were introducing. 

Mr. CARPENTER. 0, no. 

Mr. Manager MCMAHON. Yes, you did. You forget yourself. 

Mr. CARPENTER. No, I do not forget myself. The general prop- 
osition was made by the Senator from Lowa, that we should consider 
all these papers and letters as read. This particular letter I happen 
to have a copy of. 

Mr. Manager MCMAHON. You had the Banfield letters. 

Mr. CARPENTER. The proposition was not to admit the Banfield 
letters, but all letters and documents. 

Q. (By Mr. Manager McManon.) Have you found that letter? 

A. Lhave not. It may have been filed in the Department, and not 
in my possession. 

Q. You furnished us with a certified copy and gentlemen on the 
other side also have one. Look over this copy and see where it may 
have come from. 

A. (Examining.) It has evidently been furnished from the Adjutant- 
General’s Office. Ido not know why it is not among the papers I have. 

Mr. Manager MCMAHON. Wwill read the certified copy. That 
is evidence in itself. I send it to the Secretary to be read. 

The Chief Clerk read as follows: 

War DEPARTMENT, 
Washington City, November 2, 1871. 

Sir: The attention of this Department having been called to the fact that spir- 
ituous liquors have been taken into the Indian country without the authority of 
this Department and against the nee 1S gene of law by certain parties, I 
have the honor to request that you will inform me whether your firm has carried 
liquors into that country to the value of $50,000 or any less sum previous to Octo- 
ber 30, 1871; and, if so, by what authority they were introduced there. 

Very respectfully, your obedient servant, 
WM. W. BELKNAP, 


Secretary of War. 
J. 8S. Evans, Esq., 
Post-Trader, Fort Sill, Indian Territory. 


Mr. Manager MCMAHON. We have already offered in evidence, I 
believe, the letter to Colonel Grierson at Fort Sill, dated the 17th day 
of February, 1872. 

The Witness. I have that letter, but I have not testified to it. 

Mr. Manager MCMAHON. But it has been put in evidence, I be- 
lieve. We will offer in this connection at any rate (for we have not 
the Recorp here to show it) the letter of the Secretary of War, of date 
February 17, 1872, addressed to General Grierson, commanding officer 
at Fort Sill. It need not be read, as I am sure it is in the Recorp, but 
we want the reply of General Grierson to that letter. Give us the date 
of that letter and state what it is. 

The Witness. It is dated “ Headquarters, Fort Sill, Indian Terri- 
tory, February 28, 1872,” addressed to “Adjutant-General United States 
Army, Washington, D. C.,” and it begins: 

Si: L have the honor to acknowledge the receipt of your letter dated February 
17, 1872, relative to the post-trader at this post. 

It is signed “ B. H. Grierson.” 

Q. (By Mr. Manager MCManon.) That is not the whole of it? 

A. No, sir. 

Q. Let the Secretary read the whole letter. 

The Chief Clerk read as follows: 

HEADQUARTERS, Fort SiLt, INDIAN TERRITORY, 
February 28, 1872. 
ADJUTANT-GENERAL, UNITED STATES ARMY, 
Washington, D. O. 

Sm: I have the honor to acknowledge the receipt of your letter dated February 
17, 1872, relative to the post-trader at this post. 

I understand J. S. Evans's character as a business man is good, and he has here- 
tofore given general satisfaction; but Mr. Evans is absent, and has been for some 
months, and has associated with him J.J. Fisher, now also absent, who has had 
contro! pf the establishment and who claims to have the greater pecuniary interest 
in the business, (the business being conducted, however, under the name of J. 5. 
Evans.) Repeated complaints have been made to me of the exorbitant prices at 
which goods were sold by them, and when I have represented the matter to the tirm 
they replied that they were obliged to pay $12,000 yearly (to a Mr. Marsh, of New 
York City, who they represent was first appointed post-trader by the Secretary of 
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War) for their permit to trade, and necessarily had to charge high prices for their | 
is on that account. have repeatedly urged them to represent this matter in 
writing to me, in order that I might lay the matter before the proper authority to 
relieve the command of this burden, upon whom it evidently faite. but they de- 
clined to do 80, stating that they feared their permit to trade would be taken from 
bem. 
™ \s the prices « ould not be regulated by a council of administration, the trader 
not being a sutler, it has bee n contemplated by some of the oflicers of the garrison | 
to represent this matter, without reference to J. 8. Evans, through the proper mil 
itary channels, but as it was claimed that the authority for the tradership ema 
nated from the Secretary of War it was feared that that course might be construed 
as taking exception to the action of superior authority. 

The prices are considerably higher since his appointment by the Secretary of 
War than previously, and he has nudoubtedly taken advantage of his position as 
sole trader in charging these exorbitant prices, giving the reasons above quoted, 
stating that he could not, under the circumstances, sell goods at lower prices. 

It has also been reported to me that he charges enlisted men greater prices for 
the same articles than he does officers, and, at all events, it is very evident that 
the officers and men of this garrison have to pay most of the $12,000 yearly, re- 
ferred to above, they being the consumers of the largest portion of the stores. 

I feel that a great wrong has been done to this command in being obliged to pay 
this enormous amount of money under any circumstances, the largest portion of 
which, at least, has been taken from the officers and enlisted men of this post, nearly 
all the money of the latter mentioned going to the trader. The responsible party | 
for this great injustice should be held responsible and be obliged to refund the 
money. 

If J.S. Evans has not paid this exorbitant price for permission to trade, as stated 
by him, his goods should be seized and sold for the benefit of the post fand. 

In order to insure a healthy competition, to redncee the price of goods, and to re- 
lieve the officers and soldiers of this garrison from this imposition, I recommend that | 
at least three (3) traders be appointed, and that those appointments be made upon 
the recommendation of the officers of the post; that each trader be known to be in- 
terested only in bis own house, and that they be obliged to keep such articles as 
ire required for the use of oflicers and enlisted men of the Army, and to sell them 
at moderate prices 
rhe trader complies with circular of A. G. O. issued June 7, 1871, as far as I am 
ire. 
rhe buildings, (store, &c.) however, are not convenient to the present garrison, 
having been built at the time when the command was in camp. 

Very respectfully, your obedient servant, 





ow 


B. H. GRIERSON, 
Colonel Tenth Cavalry, Commanding. 

Q. (By Mr. Manager McManon.) Did that letter pass into the hnads 
of the Secretary of War? 

A. It first came to the Adjutant-General ; on the 9th of March, 1472, 
was recorded in the Adjutant-General’s Office. 

Q. Look at the marks and see whether it passed into the hands of | 
the Secretary of War. 

A. It was submitted to the Secretary of War by indorsement of 11th 
March, 1872. 

Q. State whether in pursuance of that letter of General Grierson 
the Secretary of War took any action, and what that action was. 

A. I know of no reason why a circular of March 25, 1872, in rela- 
tion to post-traders was issued, unless it was in consequence of that 
letter of Colonel Grierson; but I have no positive information on 
that point. 

Q. I ask you whether you remember the fact, independent of what 
you have heard, that General Hazen had also testified to certain facts 
before the Military Committee three days prior to the orderof March 25, 

A. I do not know anything about that. 

Mr. CARPENTER. Allow him in that connection to explain the 
whole subject, from the letter to which this is a reply and + letter 
from the Secretary of War showing that as soon as he gets notice of 
that thing he writes to Grierson for the facts; Grierson writes back ; 
the letter gets here on the 9th of March, and this order, correcting 
the whole subject, is issued. 

Mr. Manager HOAR. We do not know of any order correcting the 
whole subject. 

Mr. CARPENTER. One side of a correspondence does not show the 
matter fully. 

Q. (By Mr. Manager McManon.) What the gentleman calls for, I 
understand, is some letter of the Secretary of War to you in response 
to the submission to you of this letter. 

A. I hold in my hand a copy of a letter which is designated as the 
letter of February 17, 1872. . 

Mr. Manager MCMAHON. That is the letter which we gave them 
and they waived the reading of. 

The WitNEss. My letter to the commanding officer at Fort Sill is | 
dated 19th February. 

Mr. Manager MCMAHON. It was read tn connection with the 
Tribune article. We have no objection to its going in again. | 

Mr. CARPENTER. If it is in once, that is enough. Ido not un- 
derstand that it is. 

Mr. Manager HOAR. It has been read already by Mr. LynpxE in 
the opening in that connection. 

Mr. Manager LAPHAM. It has been put in evidence since. 

Q. (By Mr. Manager McManon.) The order that we are referring 
to now in this connection is the order of the 25th of March, 1872, as to 
which you say that you know no reason why it should not have been 
hased upon the letter of General Grierson. Now I will ask you 
whether any action was taken, to your knowledge, by the Secretary of 
War to correct the payment of a tribute by Evans to Marsh ? 

A. I know nothing about any payment whatever of that sort. 

Q. Do the records of your Department show any inquiry into the 
matter as to whether Evans was paying the tribute? 

Mr. CARPENTER. That we object to. You had better bring the 
records, 








| slight alteration, the cireular of March 


| trader pays no tax or contribution of any kind to the 


BELKNAP. 


Mr. Manager MCMAHON. He has aright to answer. 
spected them. Do you make objection? 

Mr. CARPENTER. No. 

Mr. Manager MCMAHON. Very well. (To the witness.) I un- 
derstand you to say that you had examined the records for all the 
papers relating to the Fort Sill matter? 

A. Yes, sir. 

Q. (By Mr. Manager McManon.) Did you find any order for an in- 
vestigation into the fact that Evans was paying Marsh $12,000 a 
year for the privilege of being the post-trader at that post? 

Mr. CARPENTER. That question I object to. 

Mr. Manager MCMAHON. Well, let us have the reason. 

Mr. CARPENTER. The reason is that the witness himself says 
he knows nothing about that subject. He has not found anything, 
would not know what to look for, would not know when he found 
something whether it referred to it or not, for he knows nothing 
about the subject. 

Mr. Manager MCMAHON. 
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He has in- 


Mr. President, it seems to me a very 


| peculiar point indeed that we should be compelled to put in the 
| entire records of the War Department and have each individual Sen- 
| ator or the counsel go over those records for the purpose of investigat- 
| ing whether these were all the papers that are there. 


I do not under- 
stand that to be the law at all. 


Mr. CARPENTER. If that is what you ask, we 
objection. 

Mr. Manager MCMAHON. Allright. (Tothe witness.) Now, Gen- 
eral, I will renew the question whether after having made search for 
all the papers relating to Fort Sill you find any order or any commu- 
nication in any way bearing upon the correction of this payment of 
a subsidy of $12,000 by Evans to Marsh in New York? 

A. No, sir. 

Q.4By Mr. Manager McManon.) Nothing of that sort ? 

A. Nothing. 

Q. (By Mr. CARPENTER.) Nor of the subsidy itself ? 

A. Nor of the subsidy itself. 

Q. (By Mr. Manager McManon.) Is there any other order in the 
War Department that was issued upon the basis of this Grierson letter 


withdraw the 


| except the order of the 25th of March, 1872? 


A. I think that question goes a little further than my testimony. 
I have no positive knowledge of what the basis of this circular was. 
The papers of the post-trader business are confided to my oflice for 
custody. The transactions are seldom between the Adjutant-General 
and the post-trader, except so far as they relate to the military rela- 
tions of the trader to the post. Therefore Iam not able to say any- 
thing about that Grierson letter being the basis of any instructions. 

Q. The question I ask is, is there any other order upon this ques- 
tion of post-tradership except this order of March 25, 1872? 

Mr. CARPENTER. He read another one himself yesterday. 

Mr. Manager MCMAHON. Not after the Grierson letter. 
in June, 1871. The Grierson letter is March, 1872. 

The Witness. Do you mean subsequent to the letter ? 

Q. (By Mr. Manager MCMAnon.) Subsequent to the receipt of the 
Grierson letter, in March, 1872. 

A. There is a circular dated June 7, 1875, which confirms, with one 


25, 1 


That was 


#72, and a former circu- 
lar of June 7, 1871. 
Mr. Manager MCMAHON. 
all the orders on the question. 
The Chief Clerk read as follows: 
[Cire 
War DEPARTMI 


Just let the Secretary readit. We want 


ular.] 

NT, ADJUTANT-GENERAL’S OFFICE 
Washington 1875 

status and for the government of post- 


June 7 

The following instructions, defining the 
traders, are promulgated for the guidance of all concerned 

1. Post-traders appointed under the aut given by the act of July 15, 1870, 
will be furnished with a letter of appointment from the Secretary of War 
ing the post to which they are appointed 

Il. They are not subject to the rules prescribed in article 25, or paragraphs 1 
and 197, Army Regulations, 1°63, in regard to sutlers, that office having been alx 
ished by law 

III. They will be permitted to erect buildings for the purpose of carrying on 
their business, upon such part of the military reservation or post to which they may 
be assigned as the commanding oflicer may direct, such buildings to be within con- 
venient reach of the garrison. 

IV. They will be allowed the exclusive privilege of trade upon the military 
serve to which they are appointed, and no other person will be allowed to trace 
peddle, or sell goods, by sample or otherwise, within the limits of the reserve. This 


hority 
indicat- 


a 


| paragraph, however, is not intended to prohibit the sale by producers of fresh fruits 


and vegetables, by permission of the post-commander 

V. They are under military protection and control as cam p-followers. 

VI. The council of administration at a post where there is a post-trader will, 
from time to time, examine the post-trader's goods and invoices, or bills of sale; 
and will, subject to the approval of the post-commander, establish the rates and 
prices (which should be fair and reasonable) at which the goods shall be sold. A 
copy of the list thus established will be kept posted in the trader's store. Should 
the post-trader feel himself aggrieved by the action of the council of administra 
tion, he may appeal therefrom through the post-commander to the War Depart 
ment 

VII. In determining the rate of profit to be allowed, the council will consider 
only the prime cost, freight, and other charges fact that while 
post fand for hi 
privileges he has no lien on the soldiers’ pay, and is without the 
respec tonce enjoyed by the sutlers of the Army 

VIII. Post-traders will actually carry on the business themselves, and will hab 
itually reside at the station to which the They will not farm out, 
sublet, transfer 


net 
but also the 


y are appointed 
sell, or assign the business to others. 
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IX. Post-commanders will report tothe War Department any misconduct, breach | of, 


of military regulations, or failure to fulfill the requirements of this circular on the | up testimony here so that it will seem to be a large volume 
part of traders | : > 


X. All previous instructions in regard to post-traders not in conformity with the 
terms of this cirealar are hereby revoked. 

by order of the Secretary of War 

; E. D. TOWNSEND 

Adjutant- General. 

The Witness. There is also a general order dated “ War Depart- 
ment, Adjutant-General’s Office, Washington, D, C., October 12, 1872,” 
promulgating for the information and guidance of all concerned a 
letter from the Department of Justice dated Washington, October 3, 
1272, to Hon. William W. Belknap, Secretary of War, giving an opinion 
on certain questions relating to post-traders which had been pro- 
pounded to him. 

Mr. Manager MCMAHON, 
want them all in. 
other side desire it. 

Mr. CARPENTER. We have not seen it. We have no copy. 

Mr. Manager LYNDE. It merely relates to the right of post-tra- 
ders to remove buildings. 

Mr. CARPENTER. If you do not want it in, we do not. 

Mr. Manager MCMAHON. We want it in the record. 

Mr. CARPENTER. If it goes in the record, let it be read. 

The Chief Clerk read as follows: 

Wak DerarRTMENT, ADJUTANT-GENERAL'S OFFICE, 
Washington, October 12, 1872. 


Let it be given to the Secretary. We 
It need not be read unless the gentlemen on the 


General Orders No. 89 


Phe opinion of the Acting Attorney-General upon the following questions is pub 
lished for the information and guidance of all concerned : 


*“ DEPARTMENT OF JUSTICE, 
Wushington, October 3, 1872 
I have duly considered the questions which you ask the Attorney-General 
in your letter of the 11th instant, and which are as follows 

W here persons such as post-traders, contractors, and others have been allowed 
by proper authority to erect buildings to facilitate their business upon a military 
reserve, With no restriction as to the term during which they shall be allowed to 
remain 

1. Are such buildings, after the removal of the trader, contractor, or other per 
son from the reserve, still his personal estate, and as such has he the right to dis 
pose of them by rent, lease, or sale to other persons ! 

2. Does not such property become part of the realty after the appointment of a 
trader is revoked or a contractor has fulfilled his contract, or any event happens 
which dissolves their business connection with the reserve ? 

by the order of the Secretary of War of June 17, 1871, (a copy of which you in- 
close to me,) it is provided that * post-traders appointed under the authority given 
by the act of July 15, 1270, will be furnished with a letter of appointment from the 
Secretary of War, indicating the post to which they are appointed.’ 

They will be permitted to erect buildings for the purpose of carrying on their 
business upon such part of the military reservation or post to which they may be 
as eas the commanding officer may direct, such buildings to be within con 
venient reach of the garrison 

They will be allowed the exclusive privilege of trade upon the military reserve 

ch they are appointed, and no other person will be allowed to trade, peddle, 

«ll goods by sample, or otherwise, within the limits of the reserve. 

Phey are under military protection and control as camp-followers 

Buildings erected by post-traders on a military reserve, in conformity to this 


order, are erected for the mutual benefit of the Government and the trader, and are | 


not to be regarded as buildings would be erected by trespassers, or even by tenants 
under leases, in which no provision is made therefor; but they are erected under a 
license from the Government and for the mutual benefit of both parties. Under 
these circumstances I am of opinion that by the proper construction of the licens« 
these buildings were not intended to become a part of the realty after their erec 
tion; but were to continue the property of the traders, and, lest therefore when a 
trader is removed from his post, I have no doubt that he bas a right te remove the 
building from the place where it was erected ; and that when removed he can dis 
pose of the materials as his own property. But it is very clear that the license to 
ercet such buildings is a purely personal one, and is granted for one purpose only 
Therefore, under such licenses, the person so erecting the building would have no 
right to rent or lease the same oreven to sell it toanother post-trader without per 
mission of the military authorities, but his rights are confined solely to that of 
removing the building from the reserve. Undoubtedly the property in such a 
building might, with the approval of the commanding officer, be transferred to an 
other post-trader, and such permission would bave the same force as a license to a 
new post-trader to erect such a building at that spot. 
*L return you the papers inclosed 
I have the honor to be, sir, your very obedient servant, 
“CLEMENT HUGH HILL, 


*\Aeting Attorney-General. 
“Hon, WittiAM W. BeLKnar 


“ Secretary of War.’ 


Mr. CARPENTER. I want to ask the manager what possible effect 
that can have in this case, what it proves or disproves, corroborates 
or draws into suspicion? 

Mr. Manager MCMAHON. 
matter of argument now. 

Mr. CARPENTER. LI object to this being considered as evidence 
unless somebody can see something that is important in connection 
with it. I cannot see the slightest relevance. 

Mr. Manager MCMAHON, At the request of the gentleman, I will 
state the purpose and object of it to the Senate. We have asked the 
Adjutant-General for a copy of every order that has been issued 
since the Grierson complaint in regard to post-traders for the purpose 
of proving a negative, but a very important negative in this case, 
and that is for the purpose of proving that every order that the Sec- 
retary of War issued, by a coincidence of good luck, failed to hit the 
case of Marsh and Evans. 

Mr. CARPENTER. Well, Mr. President, it strikes me that that is 
trifling with this court and not very respectful to counsel on the other 
side, 


Having been read, I suppose it is mere 


WILLIAM W. 





BELKNAP. 


If it be intended in the spirit of a justice’s court practice to pile 
Without 
any regard to what it is, then I see the importance of it; but the New 
York newspapers could be embodied with just as great effect. But 
no lawyer, I presume, will undertake to say, certainly none has said, 
that that is at all material to any issue in this case or that it tends 
to prove or disprove anything that is in the case. 

Mr. Manager MCMAHON. Mr. President, I fail to see the justice 
of the application of the gentleman’s remark in regard to a justice's 
court. 

Mr. CARPENTER. I speak of that not disrespectfully to counsel, 
but because that is the court I am most familiar with. 

Mr. Manager MCMAHON. I accept the apology. Now,I made the 
statement in perfect good faith and I offered the order in the most 
perfect good faith. It may be that my legal learning is limited; | 
concede that fact, but yet I think that I did imbibe enough in the 
course of a short practice to know that it was just as important, if 
you wanted to prove what a man had not done, to prove exactly what 
he had done and that it was all that he had done. When I offered 
this I said it did not bear on the particular transaction which we 
had in hand, that we did not claim that it did, that we did not want 
it read; but the gentleman who was looking for light insisted that 
it should be read. I agreed that it should simply be printed in the 
record, and it ought to have gone into the record, because this honor- 
able body ought to know and to be informed of every particular order 
in regard to post-traders that may have been issued by Mr. Belknap ; 
for suppose we had only put in one or two, and had not proven to this 
court that those were all the orders that were issued? Then it seems 
to me that we should have been derelict in our duty as managers on 
the part of the House of Representatives. 

I say we offered it in good faith, with no disrespect to counsel, and, 
certainly, we did not intend to insult the court. 

The PRESIDENT pro tempore. The Chair will submit to the Sen- 
ate the question whether this letter shall be admitted. 

The question was decided in the aflirmative. 

Q. (By Mr. Manager McCManion.) Now, General Townsend, have 
you given us all the orders in regard to post-traders ? 

A. Iam satisfied I have given you all the orders that have passed 
through the Adjutant-General’s office. 

Q. Do they generally pass through your office? 

A. Such orders as those do. 

. How long was John 8. Evans post-trader—up to what date ? 
. His appointment was revoked on the 6th of March, 1876. 
. Upon what day did General Belknap resign ? 

A. I think it was the 2d of March, 1876. 

Q. Have you any knowledge of any letter or special order issued by 
the Secretary of War in response to the letter of General Grierson— 
any communication, I mean, directly with General Grierson ? 

A. No, sir. 

Q. Would your office be the proper channel through which such a 
letter would pass, the official letter from General Grierson having 
passed through your office to the Secretary of War? 

A. It weuld generally. It might in the discretion of the Secretary 
of War be communicated by him to Colonel Grierson without my 
knowledge. 

Q. Is that usual? 

A. It is not usual, though it is sometimes done. 

Q. Were you familiar with the business habits of Mr. Belknap when 
he was Secretary of War? 

A. Yes, sir. 

Q. What was his habit in regard to inspecting all documents that 
were signed by him as Secretary of War and being personally cogni- 
zant of the contents of the letters which he signed ? 

Mr. CARPENTER. Mr. President, I want to know, but I shall not 
press it to a vote, if the managers of the House of Representatives 
here in this trial claim that they can carry knowledge of any particu- 
lar document to Mr. Belknap by offering to prove that it was his gen- 
eral habit to read everything. 

Mr. Manager MCMAHON. I think so. 

Mr. CARPENTER. That would be evidence that he read the spe- 
cific document ? 

Mr. Manager MCMAHON. 
evidence. 

Mr. CARPENTER. Is it any evidence? 

Mr. Manager MCMAHON, Yes, sir. 

Mr. CARPENTER. Then go ahead. 

Mr. Manager HOAR. This is a document signed by him that the 
inquiry relates to, 

Mr. CARPENTER. Would not that document signed by him be 
the highest evidence ? 

Mr. Manager HOAR. Certainly. 

Mr. CARPENTER. Would it not be the only evidence, for the rea- 
son that it is competent? 

Mr. Manager HOAR. No. 

Mr. Manager MCMAHON. 
paper that he does not read. 

Mr. CARPENTER. As far as I have ever read on the subject of evi- 
dence, a document signed by a party is the only evidence, because 1t 


It would not be positive and conclusive 


Not necessarily. Many a man signs & 


That that circular has any possible bearing upon this case does | is the best evidence; and if you have got such a signed document, it 


not appear from anything that the managers are willing toinform us | seems to me that is the best evidence. 
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Mr. Manager MCMAHON. 
tents of that letter; but when you come to the question of actual 
knowledge, @ man may have sigued a paper the legal consequences of 
which he may suffer, and yet he may not actually have been informed 
of the contents of the letter. 

Mr. CARPENTER. We do not object. 
proper. 

Mr. Manager MCMAHON. We do. 

Mr. CARPENTER. Go ahead. 

The Witness. Very few of the documents I ever presented to the 
Secretary of War were for his signature. I cannot, therefore, say 
what was his general custom.on the subject of signing letters with- 
out inspecting them. 

Q. (By Mr. Manager McManon.) Had you any personal conversa- 
tion with the Secretary of War in relation to this Grierson letter? 

A. No, sir. 

Q. Had you in regard to the New York Tribune article? 

A. No, sir. 


The managers think it 


Cross-examined by Mr. CARPENTER: 


Q. I want to call your attention to the copies of the Stevenson let- 
ter and of the Marsh letter of August 16, read yesterday. Look at 


those and see from their marks what was done with them by the | 


Secretary. 


A. There are in pencil-marks, apparently in the hand of the Secre- | 


tary of War, the words: “ Answered August 16; file; official,” in- 
dorsed upon the letter of C. P. Marsh of August 16, 1970. 

Q. Now look at the other. 

A. There are two words marked in red ink upon the letter of recom- 
mendation by Mr. Stevenson of Caleb P. Marsh, ‘‘Adjutant-General.” 
That signifies that the letter was sent to the Adjutant-General for 
file. 

Q. Then these letters which were yesterday read in evidence, of 
Marsh and of Stevenson, were both, by direction of the Secretary of 
War, put upon the files of the Department in the general course of 
business ? 

A. I cannot say so certainly about the recommendation of Mr. Ste- 
venson, because there is nothing to indicate that it was by his direc- 
tion that it was made official. 

Q. But the Marsh letter you say bears his order ? 

A. Bears his order, apparently in his own handwriting. 

Q. To make it official ? 

A. “File; official,” are the words. 

Q. They meant that it should be put on the records of the Depart- 
ment? 

A. Yes, sir. 

Q. What was the first order issued by the Department, as far as you 
know, in regard to fixing the prices at which goods should be sold by 
post-traders after the act of July 15, 1870, took effect ? 

A. The circular of March 25, 1872. 

Q. Now look at those documents, [handing a bundle of papers, ] and 
see if they are correct. 

A. These documents do not come from my office, and I do not know 
anything about them. 

Q. Do you kuow something about that ? 
of the bundle of papers. } 

A. Ido. 

Q. What is it? 

A. This is the seal of the War Department and the signature of the 
present Secretary of War. 

Q. Did you hear the testimony of General McDowell yesterday ? 

A. Not perfectly. 

Mr. CARPENTER. General McDowell stated in substance that 
when he spoke to Mr. Belknap in regard to issuing that order of March 
25, 1872, Mr. Belknap said to him that there had been trouble about 
the authority of the Secretary of War, and that that had caused 
delay in regard to the matter. Now, in this connection I want to 
offer as evidence the communication to the Judge-Advocate-General 
and his answer on that question. 

Mr. Manager MCMAHON. Let us see that first. 

Mr. CARPENTER. Certainly. [Handing papers to the managers. ] 

Mr. Manager MCMAHON, (after examining.) All right. 

Mr. CARPENTER. I ask the Secretary to read the papers which 
I hand to him. 

The Chief Clerk read as follows : 


UniTeED STATES OF AMERICA, WAR DEPARTMENT, 
Washington City, July 8, 1876. 
Pursuant to section 882 of the Revised Statutes, I hereby certify that the annexed 
are true copies from the records of this Department. 
In witness whereof I have hereunto set my hand and caused the seal of the War 
Department to be affixed on the day and year first above written. 
|SEAL.} J.D. CAMERON, 
Secretary of War. 


[Pointing to the first page 


BOARD FOR THE REVISION OF THE ARMY KEGULATIONS. 
WasHincTon, D. C., March 15, 1872. 
GENERAL: Will you oblige this board by giving an expression of opinion as to 
whether there is anything in the act of Vongress approved July 15, 1870, which 
k gally debars the Secretary of War from ordering councils of administration to 
wbx a tariff of owe upon goods that post-traders are to sell to troops, and desig- 
nating the articles that those traders shall keep for sale to the troops 


141. 


WILLIAM W. 


! 
It is true he is to be affected by the con- | 


BELKNAP. 
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This seems to the board a necessary measure to secure the soldier from extortion 
on the part of the traders 


Very respectfully 


your obedieat servant, 
R. B. MARCY 


l States President of the Board 


irmy 


General J. Hout, . 


Judge- Advocate-General, 


Inspector-General Unite 
| ’ 

| sited States Ar 
! 


Official copy 


Ww 
Judge 


M. DUNN 
Advocate-General 
WAR 


DEPARTMENT, BUREAU OF MILITARY JUSTICI 


: March 16, 1872 
Brevet Major-General R. B. Marcy 
Inspector-General U.S.A 


GENERAL: I have to reply as follows to your communication of yesterday 

The existing law in regard to post-traders specifies the purpose for which they 
are authorized, namely, “for the accommodation,” not of soldiers, but “of emi 
grants, freighters, and other citizens Phe 


r : iginal statute on the subject, the 
joint resolution of March 30, 1267, which the present act has repealed, was similarly 
eX pressc d 


Taking into consideration with such provision the abolition, almost 
cotemporanecous With the first enactment, of the ottice of sutler, and the conelu 
sion seems necessarily to follow that Congress in authorizing post-traders did not 
intend to substitute them for sutlers nor contemplate that they would 
|} have any connection with the business of supplying goods to soldiers. In this 
| view, to establish regulations by which traders shall be required to furnish certain 
articles for sale to soldiers and to aflix certain prices thereto would in my opinion 
be beyond the province of the Secretary. Lf in the 
tion the enlisted men of the Army are in danger 
ings with this class of persons, this result m 
of the law on the subject, which can be remedied only by additional le 
The fact, it may be added, that the law places traders 
military control as camp-followers " does not, in m 
clusion. Such control all, could certs 


us such 


absence of some such regula 


of being overreached in their deal- 


st be charged to the defective state 


risiation, 
under protection and 
aifect the above con 
if exercised at nly not be exercised as to im 
pose upon the trader a character or obligation not contempiated by the terms of the 
statute 


I remain, general, very respectfully, your obedient servant 
J. HOLT 
-s J udge-Advocate-General. 

Q. (By Mr. CARPENTER.) What was the date of the letter written 
by General Grierson making complaint of the condition of things at 
| Fort Sill? 

A. February 28, 1872. 

Mr. CARPENTER. March 15, 1872, is the date of the letter to the 
Judge-Advocate-General inquiring as to the authority of the Secre- 
tary of War to make this regulation as to prices, and March 16 was 
thedate of the letter in reply, and March was the date of the or- 
der which stopped it. 

Mr. Manager LAPHAM. 
opinion. 

Mr. CARPENTER. Yes, sir. The Secretary of War was so anxious 
to correct any abuse there that he took the responsibility of revers- 
ing his subordinate officer’s opinion and issued the order. If you had 
impeached us for that, that would have been another thing. 

The managers have read the letter from Bantield to the Secretary 
of War and the Secretary of War’s reply. So, of course, I do not 
wish to put those in at this point; but the other letters which were 
written by the Secretary of War immediately after that, making the 
investigation, I wish to have read at this point. I ask the Secretary 
to read what I send to the desk. 

The Chief Clerk read as follows: 


opinion 
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And the order is directly adverse to the 


Wak DEPARTMENT, 
Washington City, Ne is, 1871. 

Str: Charges have been made to this Department against Evans & Co., (which 

is presumed to mean John 8. Evans,) of Fort Sill, of introducing and selling liquor 

in the Indian Territory. I desire that you report to me as early as practicable as 

to the truth of these charges, and what quantities have been shipped by said Evans, 

and whether such shipments have or have not been in accordance with your orders. 
Your report will be addressed to me personally 
Very respectfully, your obedient servant 


vember 


WM. W. BELKNAP 


Secretary of War. 
Colonel B. H. Grrerson, 
Commanding Fort Sill, Indian Territory 


Wak DEPARTMENT 
Washington City, December 5, 1871 
DEAR GENERAL: John S. Evans, post-trader at Fort Sill, Indian Territory, has 
been charged with conveying spirituous liquors into the Indian Territory and sell 
ing them without competent authority. On the 1isth ultimo he showed me a per 
mit to sell liquors at Fort Sill which passed through your headquarters, and alleged 
that all those sold by bim had been under that authority and in accordance with its 
terms. I will thank you to inform me whether this permit was correct. The in 
formation I have is that Mr. Evans 1s a reliable and law-abiding man. Please ad- 
dress your answer to me direct and at your ¢ urly convenience 
Very truly, yours, 
Ws 


W. BELKNAP 


Secretary of War. 


Lieutenant-General P. H. Sueripay, 
United States Army 
(Nore, (in red ink.) War Department books do not show reply from General 
Sheridan. | 


[Personal 


Fort Sity, [ypran Territory, December &, 1871. 


Sik: Respectfully referring to 18th ultimo, I have the honor to 
report that more ale, wine, and porter was introduced by John 8S. Evans than was 
contemplated by me in my indorsement of Jaly (August) 22, 1871; but it was done 
by the authority of the officer temporarily in command of the post while I was ab 
sent in the field 

| Ido not think that the post-trader has strictly complied with the pre 

| my indorsement referred to, yet 1 believe it was not his intention t 


our letter of the 


visions of 
» violate the re 
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strictions imposed therein. As to the amount introduced, I respectfully refer you 
to the report of John S. Evans, also to a copy of the indorsement authorizing the 
introduction, herewith inclosed 
Very respectfully, your obedient servant, 
7 B H. GRIERSON, 


* Golonel Tenth United States Cavalry, Commanding. 


Hon. W. W. Bevcxnar 
Secretary of War, Washington, D, 0. 


[Copy from post records. } 
Fort Siti, InpIAN TERRITORY, 
Auguat 22, 1871 
John S. Evans & Co., post-traders, request, in accordance with the permission 
from division headquarters, permission, under the direction of the commanding 
officer, to purchase and have delivered for sale at this post forty cases imperial wines, 
thirty cases Catawba wines, thirty cases still wines, and fifty barrels bottled ales ; 
states that the increased amount ordered beyond what is needed for immediate 
supply is made to prevent great loss which would occur by breakage from frost in 
transporting in cold weather. 
HEADQUARTERS Fort Siti, INDIAN TERRITORY, 
August 23, 1871. 
Respectfully returned. The permission herein requested is hereby granted un- 
der the authority given by the commanding general of the Military Division of the 
Missouri. 
By order of Major-General J. M. Schofield. 
5. L. WOODWARD, 
First Lieutenant Tenth Oavalry, Adjutant. 
Official copy 
Wa. H. Beck, 
First Lieutenant, Regimental Quartermaster Tenth Cavalry, Post-Adjutant. 


Fort Siu, INDIAN TERRITORY, 
December 2, 1871. 


Sir: In reply to your inquiries of this date, relative to the introduction and sale 
of ale and wine, we respectfully submit the following statement 

First. We have introduced ale and wine to the amount of $1,060. 

Second, We have sold it to officers, in person and on their orders, and in small 
quantities, by permission, to troops and civilian em p.oyes. 

Third, We have now on hand ale and wine to the amount of $300. 

Fourth. We have been governed in the sale of the ale and wine referred to by 
the provisions of the indorsement of the commanding officer Fort Sill, Indian Ter- 
ritory, dated July 22, 1871 

Very respectfully, your obedient servant, 
J. 8. EVANS & CO. 
Lieut. WM. H. Beck, 
Tenth Oavalry, Post-Adjutant 


Wark DEPARTMENT, December 22, 1872. 

Sin: I have the honor to invite your attention to the inclosed copies of letters just 
received by me in relation to the sale of spirituous liquors by Jan S. Evans, post- 
trader at Fort Sill, and particularly to the letter of Colonel Benjamin H. Grierson, 
which satisties me that Mr. Evans had military authority for the sales of liquors 
which he has made 

Very respectfully, &c., 
W. W. BELKNAP, 
Secretary of War. 

To the Souicrror of the Treasury. 

Q. (By Mr. CARPENTER.) General Townsend, have you the circular 
of Jane 7, 1871? 

A. Yes, sir. 

Q. Please read the clause of that circular which is marked in the 
copy I hand you. 

A. “Commanding officers will report to the War Department any 
breach of military regulation or any misconduct on the part of trad- 
ers, 

Q. Under that circular was it the duty of Colonel Grierson, if he 
knew of any impropriety existing at the post on the part of the trad- 
ers to report it to the Department ? 

A. At any time after the receipt of the circular it was his duty. 

Q. This circular was issued June 7, 1871, and the date of his letter 
is February 2&8, 1872. 

A. Yes, sir. 

Q. So that he must probably have received this circular before that 
letter was written. Let me see the Grierson letter. [The witness 
handed the letter to the counsel.] You have read a letter or order from 
the Secretary of War directing the other traders at Fort Sill, after 
the appointment of Mr. Evans, to be removed; have you not ? 

A. Yes, sir. 

Q. Was that the course pursued with all the posts after the act giv- 
ing the power to the Secretary of War to make the appointments ? 

Mr. Manager HOAR. Be good enough to repeat your question, Mr. 
Carpenter. 

Mr. CARPENTER. I cannot. 

Mr. Manager HOAR. The substance 

Mr. CARPENTER. I want to prove that the same thing precisely 
that was done at Fort Sill was done everywhere by a general order; 
and that there is but one exception in the United States, and that is 
in Texas, where there is more than one trader. 

Mr. Manager MCMAHON. But no special order was issued to any 
post except this one. ° 

Mr. CARPENTER. Becanse nobody resisted it in the other cases. 
Here the man did not go when he was ordered, and therefore a spe- 
cial order was issued that he should go. In the other cases they went 
by mere obedience to the order, and there were more traders at this 
post than at any other in the United States when the order was issued. 

Mr. Manager LAPHAM. That shows the great value of the post. 


Mr. CARPENTER. That is not our fault. We did not make the 
post. 


OF WILLIAM W. 


BELKNAP. 


The Witness. I read some time ago an extract from a circular 
which was sent to the commanding officers of all posts at which 
traders were appointed. 

Mr. CARPENTER. Now read that again. 

The Witness. After announcing the appointment of certain indj- 
viduals as post-traders, the order proceeded: “ As soon as Mr, ——_ 
shall be prepared to enter upon the discharge of his duties, you wi|! 
cause the removal from the military reservation at of all traders 
not holding a letter of appointment from the Secretary of War under 
said act,” being the act referred to in the first part of the circular, 

Q. (By Mr. CARPENTER.) Was that sent to the posts? 

A. Yes, sir. Whenever a post-trader.was appointed the command- 
ing officer was notified of his appointment in that form. 

Q. It was sent in the Fort Sill case as it was sent in all the other 
cases ? 

A. Yes, sir. : 

Q. At any other post in the United States, if the Secretary had 
been informed that the old trader would not retire, would there not 
have been an order issued to the communder of the post to put him 
outt 

A. I do not know. 

Q. What do you believe about it? 

Mr. Manager MCMAHON. I object to the question. 

Mr. CARPENTER. I congratulate the gentleman on getting back 
to regular testimony. (To the witness.) After the resignation of 
General Belknap as Secretary of War, was Mr. Evans removed as 
post-trader at Fort Sill? 

A. An order was sent to remove him, dated the 6th of March, 1876. 

Mr. CARPENTER. Read that order, if you have it here. 

The witness read as follows: 

| Telegram. ] 
Wak DEPARTMENT, ADJUTANT-GENERAL'S OFFICE, 
Washington, March 6, 1876 

Lieutenant-General SHERIDAN, Commanding, Chicago : 

The President directs you notify Evans, post-trader Fort Sill, that his appoint 
mentis revoked. He will be permitted to remain and sell goods at prices fixed by 
council of administration till appointment of successor. The President desires 
you to direct council of administration to meet, and to recommend to Secretary 
War, through military channels, suitable person for trader. Letter by mail , 

E. D. TOWNSEND, 
Adjt.-General. 

The Witness. There was also a letter sent through the mail in the 
following terms: 

War DEPARTMENT, ADJUTANT GENERAL'S OFFICE, 
Washington, March 6, 1876. 


Sir: I have to inform you that your appointment as post-trader at Fort Sill, In- 
dian Territory, has been revoked by direction of the President. 
Respectfully, 
E. D. TOWNSEND, 
Adjutant- General. 
Mr. Joun S. Evans, 
Fort Sill, Indian Territory. 

(Through the Lieutenant-General commanding Military Division of the Missouri, 
Chicago, Illinois.) 

There is also a letter addressed to General Sheridan upon the same 

oint. 
. Q. (By Mr. CARPENTER.) Was a circular issued of which that is 
one of the printed blanks, [handing a paper;] and, if so, at about 
what time? 

Mr. Manager LYNDE. What is the date of the circular? 

Mr. CARPENTER. March 7, 1876. 

Mr. Manager JENKS. What is its relevancy? 

Mr. CARPENTER. To show that the order was issued and to 
show the proceedings under it. 

Mr. Manager JENKS. What has that to do with this case? 

Mr. CARPENTER. I think it will acquit Mr. Belknap. 

Mr. Manager HOAR. That was after he went out? 

Mr. Manager JENKS. Yes; he went out on the 2d of March. I 
object to it as irrelevant. 

Mr. CARPENTER. We offer this circular in evidence. 

Mr. Manager LYNDE. We object to the introduction of that cir- 
cular in evidence. It bears date, I think, 7th of March, after the 
resignation of Mr. Belknap, and has nothing whatever to do with the 
case now before the court so far as we can see. 

Mr. CARPENTER. The testimony which we offer is that on the 
7th of March, 1876, a general circular order was issued to every post 
in the United States directing the officers toexamine whether the post- 
traders were satisfactory; and, if not, to state that fact or to have 
them removed ; and that in pursuance of the order, at Fort Sill on the 
11th of April, 1876, there was a meeting of the officers and every one 
of them recommended the re-appointment of Mr. Evans. 

A word further as to the relevancy of this testimony. The articles 
charge that Mr. Belknap received money in consideration that he 
would not remove Mr. Evaus. Madison said in the convention which 
framed the Constitution that the removal of a good officer without 
cause would beimpeachable. We want tosee if we can be impeached 
for not doing what Madison said would be impeachable. We want 
to show that this man had the confidence of all the officers at the 

»st ; that there never was any reason for removing him; and that 

r. Belknap would have been in the wrong if he had removed bim 
at any time. 

Mr. Manager LYNDE. Mr. President and Senators, it seems that 
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this investigation was not had until Mr. Belknap had sent in his res- 
ignation and vacated the oflice of Secretary of War. He had made 
the appointment prev iously, it is true, on the recommendation of the 
officers at Fort Sill, when he was Secretary of War; but he refused to 
make it until Mr. Marsh threw in his interest and influence with the 
Secretary of War, who had informed Mr. Evans that he had already 
promised this appointment to Mr. Marsh. That the officers at Fort 
Sill found no fault with Mr. Evans and excused him of the high 
charges Which he made for the goods which he sold to the officers 
and soldiers on the ground that he was paying $12,000 a year bonus 


we are informed by the letters of the commanding officers at the post | 


and by the other evidence we have introduced in the trial. There- 
fore that these same officers should, subsequent to the resignation of 
the Secretary of War, when this matter was under investigation and 
when Mr. Evans was no longer called upon to pay this bonus of 
$12,000, have sufficient confidence in his integrity to recommend his 


continuance in that position, makes nothing in favor of the accused | 


in this case. We therefore claim that it has no pertinency to the 
issue before the Senate, and ask that it may be excluded. 

Mr. CARPENTER. If the other side do not claim that there was 
any excuse Whatever at any time for the removal of Mr. Evans by 
the Seeretary of War, that is one thing. They charge in the articles 
of impeachment that we received money in consideration that we 
would not remove him. We have already shown by letters from the 
very officers at the post, when they were interrogated officially by 
Belknap, that he was a good trader, an honest man, &c. We now 
propose to show that the President, knowing nothing about this 


thing, but the storm being raised, removed him at once, and ordered | 


the council of administration to recommend a man, and that they 
unanimously recommend him for re-appointment. It seems to me 
that if the order to the post-trader about his house and permission to 
take it away when he left the service is evidence on any issue in this 
case, this is relevant as bearing on one of the express allegations of 
the articles themselves, 

Mr. BLAIR. Mr. President and Senators, the court will observe 
that there are two theories here ; one by the prosecution and one by 
the defense, and they recur at every stage of this case. Yesterday we 
had this battle with the managers, they assuming that we knew of 
these arrangements, of the existence of this contract, and were receiv- 
ing knowingly this money. Of course they think that theory is 
true, and of course they think there is no other theory in the case. 
But there is another which we mean to make good to this court, and 
it is that we knew nothing of the consideration whatever ; that this 
appointment was made in perfect good faith ; that so far as we knew 
the law was being executed, and when failure of its execution was 


called to our attention we got the advice of our officers, those who | 


were most familiar with this case, and got their remedies and applied 
them. 

we ought to have immediately removed this man, broken up his es- 
tablishment, and turned him out, as the President did when the fact 
was finally brought to his attention and it was published that this 
contract existed. Let the Senate assume, as we infer they will as- 


sume, that the Secretary of War knew nothing of this transaction | 


between these other parties; and that this man executed his duties 
faithfully. That he did execute them faithfully and that he was a 
good officer, we think is proved by the unanimous recommendation 
of the officers and soldiers at this post. We want now to show to 
the court that this officer, notwithstanding all the charges which 
were made, was recognized as a good and proper ofticer, and did his 
duty so satisfactorily that every officer at the post recommended his 
re-appointment. We think this competent proof. We think this 
proper to go before the Senate as a circumstance to weigh in their 
Judgment upon this case. 
Mr. Manager MCMAHON. 
sition under discussion is the admission of a recommenc.ation of the 
post-trader who was maintained in office by the Secretary of War 
under, as we claim, a corrupt arrangement, of which he was cogni- 


zant. The recommendation is signed by these parties after the whole | 
matter had been exposed to the world, after the Secretary of War had 
gone out of office, and after, as has been well stated, Mr. Evans was | 


relieved of that incubus which made him at one time an undesirable 
man at the post. The inference that has been drawn surprises me. 


I am only more surprised by one thing in the arguments on the other | 


side, and that is the serene confidence in the innocence of his cli- 
ent as uniformly exhibited by my friend to the right (Mr. Blair) when 
he gets up to say anything in regard to thiscase. John S. Evans, say 


these gentlemen, was a good ofticer, and therefore Mr. Belknap ought | 
We never asked General Belknap to re- | 


never to have removed him. 
move him. But what are the facts? These same officers, or others 
who stood in the same position and had the same contidence of the 
country, recommended Jobn 8. Evans unanimously in 1870 for this 
post. ‘Those papers were laid before the Secretary of War, and what 
do we find? The unanimous recommendation of every man who knew 
John 8. Evans was overlooked. 
vested one hundred and twenty-five thousand dollars’ worth of prop- 
erty there was overlooked. 

Mr. CARPENTER. 


to do with this particular question. 


Mr.Manager MCMAHON. I beg your pardon; I am answering your | 


They would think the argument to be on their side that | 


Mr. President and Senators, the propo- | 


The fact that John S. Evans had in- | 


That is summing up the case, and has nothing | 


AM W. BELKNAP. 
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The fact that this man was to be ruined by the appoint- 
| ment of Caleb P. Marsh, who had no recommendation on tile when ap- 
pointed, was overlooked, and John 8. Evans was put in not because 
he had the recommendation of every officer at the post, but in spite 
of that fact, simply becanse Mr. Marsh went in and said, as we may 
prove on our side, that he should be retained 
Mr. BLAIR. Does not the gentleman see that this is arguing the 
case? I put it to the gentleman if it is fair to get up here and repeat 
and ding-dong all the time the facts claimed by the other side before 
the Senate upon the mere question of the admissibility of a piece of 
testimony as tending to show our theory of the case ? 

Mr. Manager MCMAHON. It is impossible, Mr. President, to argue 
the admissibility of avy particular piece of evidence without in some 
degree trenching upon the merits of the case; and I think I am ex- 
cusable in doing that when I have to deal with gentlemen who are so 
apt and expert in themselves. 

To come back to the point I was arguing when interrupted, they 
claim that John S. Evans ought not to have been removed and was 
not removed, becanse he was a good officer, and they want to prove 
that by a subsequent statement, whereas until Caleb P. Marsh told 
the Secretary of War “ put my man Evans in,” 
go in. 

Mr. CARPENTER. That is not the question. The question is 
whether he was a fit man to be in, not how he got in. 

Mr. Manager MCMAHON. Then the theory of the gentleman is 
very much this, in politics, in ethics, and in law, that if you appoint 
a fit man for a corrupt consideration, it is all right. 

Mr. BLAIR. That is the old story. 

Mr. Manager MCMAHON. I know it is the old story, and we are 
going to try the case on the old story until we get through with it. 
{f these gentlemen are to be called and sworn, and will express their 
opinion here and be liable to be cross-examined if there is anything 
of importance, very well; but this mere paper is nothing. 

Mr. CARPENTER. It is an oflicial paper coming from the office 
of the Secretary of War. 

Mr. Manager MCMAHON, But not an official opinion. 

Mr. CARPENTER. It is as much official as the letters which you 
have had read from the district attorneys in Missouri, or Arkansas, 
or some other place. 

Mr. EDMUNDS. 
is now offered. 

The PRESIDENT pro tempore. 
the cirenlar. 

The Witness. The 7th of March, 1876. 

The PRESIDENT pro tempore. The question is, Shall the circular 
be admitted ? 

The question was determined in the negative. 

Mr. CARPENTER. We now offer the recommendation. 

Mr. Manager MCMAHON. We object to that of course on the 
same ground, that it is a recommendation subsequent to March 2, 
1876. Am I correct? 

Mr. CARPENTER. I understand so. I want to have taken down 
in the record so that I can refer to it perhaps hereafter, if necessary in 
| the argument of the case, the fact that we offer here to show that the 

President issued a circular requiring the council of administration 

at every post to examine into the competency of the traders then in 

place and to recommend the removal of such as ought not to hold 

the place; that in consequence of that order of the President, on the 
| 11th of April, 1876, the council of administration at Fort Sill held its 
regular meeting under that circular and recommended this man 
Evans, and that he was also recommended by all the officers at the 
post at the time. 

Mr. BLAIR. Does the Chair overrule our question ? 

The PRESIDENT pro tempore. On the same principle decided by 
the Senate, the Chair sustains the objection, the paper being subse- 
quent to the resignation of the Secretary of War. 

Mr. BLAIR. But it is a piece of evidence. 

The PRESIDENT pro tempore. The Chair so understood it, but de- 
cided it on the principle that it was subsequent to the date of resig- 
nation, and on that the Chair ruled, The Chair will, however, sub- 

mit the question to the Senate, if desired, Shall this paper be admitted? 
| Mr. LOGAN. What is the paper? 

The PRESIDENT pro tempore. The witness will give the date. 

The Witness. “ Proceedings of the council of administration con- 
vened at Fort Sill 7th March, 1876.” The council convened on the 5th 
of March pursuant to an order of the day previous. 

The PRESIDENT pro tempore. Shall this paper be received ? 

The question was determined in the negative. 

Mr. EDMUNDS. If the examination of this witness is to continue 
much longer, I ask leave to move that the Senate take a recess for 
fifteen minutes in order that the counsel and witness may rest from 
their labor during that time. (To Mr. Carpenter.) Will you want 
the witness much longer ? 

Mr. CARPENTER. 0, yes, we shall want him for an hour lounger, 
or more. 

Mr. EDMUNDS. I move that we take a recess for fifteen minutes. 

The motion was agreed to; and a recess of fifteen minutes was taken. 

The Senate sitting for the trial of the impeachment re-assembled 
| at three o’clock p. m. 


| 
| argument. 


Evans could not 


I should like to ask the date of the circular which 


The witness will state the date of 
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A _ 
TRIAL OF 
E. D. TOWNSEND’S cross-examination continued. 
By Mr. CARPENTER: 

Question. Do you know Captain George T. Robinson, who was in 
the Tenth Cavalry? 

Answer. I know there was such an officer in the Tenth Cavalry. 

Q. Was he at some time court-martialed ? 

A. Yes, sir. 

«. Have you here the proceedings of his trial ? 

A. I have not the proceedings; 1 have a copy of the order promul- 
gating them. It does not include the testimony, but only the findings. 

Q. You may state, if there is no objection to that form, what the 
finding of the court was. 

Mr. Manager LYNDE. 

Mr. Manager HOAR. 
the substance. 

Mr. CARPENTER. To the document then? 

Mr. Manager LYNDE. We object to that. 

Mr. Manager HOAR. We do not object to the form but to the sub- 
stunce of the fact you propose to prove. 

Mr. CARPENTER. Let us hear what the objection is. 

Mr. Manager LYNDE. For what purpose is it sought to introduce 
this evidence f E 

Mr. CARPENTER. We offer it for this purpose: This man Robin- 
son was, as I understand, court-martialed and sentenced by the court 
to be dismissed the service. He was at the Saint Louis barracks at 
the time; and after the finding by the court was sent on to Wash- 
ington to be approved by the Secretary of War he wrote a letter to 
the Secretary substantially stating the allegations which are now 
made in these articles and by the testimony offered by the managers, 
aud ccntaining what we regard as a blackmailing appeal to the Sec- 
retary of War, that he must disapprove of the findings of that court 
or the writer would take steps to disclose what he says existed in re- 
gard to the tradership at Fort Sill. 

Mr. Manager LYNDE. What is the date of that communication ? 

Mr. CARPENTER. April 2, 1875. Thereupon General Belknap ex- 
amined the papers in the case, found that the proceedings were regu- 
lar, that the court was justified in its finding, and he approved the 
finding and cashiered the captain, and filed this of record, 

Mr. Manager HHOAR., Who approves the finding, the Secretary of 
War or the President ? 

Mr. CARPENTER. The President approved it, but it passed 
through several channels. It was approved first by the Judge-Advo- 
cate-General, then by the Secretary of War, and then by the Presi- 
dent, who ordered the dismissal. General Belknap filed this letter at 
that time with those papers, and we have it certified here from the 
files of the War Department. 

Mr. HOWE. At what time was that letter filed? 

Mr. CARPENTER. This letter is dated April 2, 1875. 

Mr. HOWE. Does the date of the tiling appear? 

Mr. CARPENTER. It does not. This is certified, but it does not 
certify the time when it was filed. 

Mr. Manager HOAR. Probably after that time. 

Mr. Manager LYNDE. Ido not yet understand from the counsel 
the purpose or object they have in presenting that record or those 
papers to the court. 

Mr. CARPENTER. I thought I had gone far enough to show the 
bearing of it. We should argue to a jury, because it might be neces- 
sary there; we should not take any time to argue it to this Senate, 
because we should suppose the thing was transparent that a man 
would not put deliberately upon the records of the War Department 
evidence of any transaction which implicated him if he knew there 
was such a transaction and that it did implicate him. Tae fact that 
under that threat he approved of the finding, and that this man was 
subsequently dismissed, and this letter put upon the files of the De- 
partment, has a material bearing. We shall show that at the time 
when these papers came on they were exhibited to General Townsend, 
and a few days after were filed in the oflice; I do not now at what 
particular time. 

Mr. Manager LYNDE. Has this letter ever been filed in the office? 

Mr. CARPENTER. I think so from that certificate, [handing the 
papers to Mr. Manager LYNDE. } 

Mr. Manager LYNDE. Has the General the original of which this 
is a copy? 

Mr. CARPENTER. He says he has. 

Mr. Manager LYNDE, (to the witness.) 
see when it was filed. 

The Witness. There is no mark on the letter to show. 

Mr. CARPENTER, (to the witness.) Was that letter shown to you 
about the time the finding of the court was sent on for approval ? 

Mr. Manager HOAR. One moment. We object to that. Mr. Pres- 
ident and Senators, | understand the offer of proof is exactly this: 
that in April, 1875, an Army officer who bad been court-martialed 
wrote a letter to the Secretary of War stating that this bargain al- 
leged to have existed between the Secretary of War and Marsh and 
Marsh and Evans had come to his knowledge, and threatening that 
if the Secretary did not cause the proceedings under the court-martial 
to be abandoned he would expose the information he had gained, and 
that thereupon the Secretary of War made known the letter to the 
Adjutant-General and proceeded to advise the President to approve 


We object. 
We do not object to the form; we object to 


Look to the original and 


WILLIAM W. BELKNAP. 


the sentence of the court-martial dismissing the officer from the sery- 
ice, which was accordingly done. 

Mr. CARPENTER. And that he also showed this letter to the 
President at the time. 

Mr. Manager HOAR. That does not strengthen the offer any. 
Now, it seems to me a statement of that offer is enough to show jts 
total immateriality to the case. It is not necessary to argue it. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate, Shall this paper be admitted ? 

Mr. HOWE called for the yeas and nays, and they were ordered. 

Mr. MITCHELL. Before the vote is taken I should like to inquire 
from the counsel for the defense if they are able to state when this 
letter was filed in the Department? 

Mr. CARPENTER. Mr. President, I understand General Town- 
send can state all about that. We understand that it was filed about 
the time of the receipt of it and about the time it was acted upon. 

Mr. Manager MCMAHON. It never wasin his office. It came from 
Geveral Dunn’s office. 

Mr. CARPENTER. Its being in the Adjutant-General’s Office is of 
no consequence. The point about it is, that this man had been tried 
by a court-martial ; the finding of the court had been sent on to 
Washington for approval and was pending for approval by the War 
Department at the time. 

Mr. MERRIMON. What time? 

Mr. CARPENTER. In April, 1875, or about that time. While that 
was pending there, this man writes a letter—it is an oracular kind of 


| letter; it isa blackmailing letter evidently, as the letter will show 


when read—setting forth that he is informed of irregularities in 
regard to the tradership at Fort Sill and some connection of the Sec- 
retary of War with it, and then he informs the Secretary that if he 
is driven out of the Army, that is to say, if the finding of that court- 
martial shall be approved, he will take certain steps; on the other 
hand, if that finding is not approved and he is retained in the Army, 
he will send all these evidences to General Belknap. General Bel- 
knap, getting this letter, sends for the papers, examines them himself 
in connection with the Adjutant-General, shows the Adjutant-Gen- 
eral this letter, approves the finding himself, takes it up to the Presi- 
dent and shows it with this letter tothe President, and the President 
affirms the finding of the court, and cashiers the man from the Army. 

Mr. CONKLING. Is the writer of this letter connected with the 
case in any other way ? 

Mr. CARPENTER. In no other way than that while the finding 
of the court was pending before the Secretary of War it was written 
by him to the Secretary of War and received by the Secretary, and is 
marked “ personal,” and in 1875 this was shown to the President and 
to the officers having charge of this case, and about that time lodged 
with the papers in the case. That is what we offer to show, and then 
we shall ask some presumption arising from that fact of Mr. Belknap’s 
innocence or that he is so great’a fool that he is not amenable to 
criminal justice. 

Mr. Manager HOAR. Mr. President, it seems to me that that act 
of the Secretary of War affords no evidence or presumption of his 
innocence. A black-mailing officer, himself convicted by court-mar- 
tial, sent to the Secretary a certain threat and demanded certain ac- 
tion. If the Secretary of War had acceded to his demand, he would 
have put himself in the power of that officer forever; and the acced- 
ing to that demand or concealing the letter from the persons about 
him in the War Department would have been a confession of guilt. 
On the contrary, the exhibition of the letter and the going on with 
the court-martial was denial. All, therefore, that it is offered to 
show from the conduct of the Secretary of War is that in April, 1875, 
being charged with this offense, he denied it and did not confess it; 
in other words, he seeks to make evidence for himself by proving a 
denial, which is the substance of his own conduct. 

Mr. Manager LAPHAM. Mr. President and Senators, I desire te 
state another fact in this connection. The managers learned from 
Mr. Robinson that he had communicated with the Secretary of War 
the offense which had been committed at Fort Sill. We followed it 
up by an inquiry at the Adjutant-General’s Office to learn whether 
any such communication from Captain Robinson was upon file, and 
we have the certificate of the Adjutant-General that no such paper 
is among the files of the War Department. Now, until it is shown 
that this paper was placed on tile before these accusations were pub- 
licly made against the defendant, we certainly object to its introduc- 
tion. There is no evidence at this time as to when, if ever, it was 
placed on file. It was not there at the time we began this investiga- 
tion, as we have the evidence of the office to show; and on that 
ground we object and object most strenuously to the receipt of this 

yaper. 

Mr. CARPENTER. In that particular I understand that the man- 
ager is mistaken. We shall prove, as I understand it, from General 
Townsend himself, that this paper was in the files of the Department 
long before any exposure came, and about, as I understand, the time 
of the approval of the finding of the court. 

Mr. SARGENT. Isthere objection to having that fact proved pre- 
liminarily before we proceed to vote on the admission of the docu- 
meut? 

Mr. Manager HOAR. No; let that question be asked. 

The PRESIDENT pro tempore. If there be no objection the ques- 
tion will be put, 
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Q. (By Mr. CARPENTER. ) Have you the original of this letter? 
A. I have. 


Q. To your best recollection when was it tiled or left with the pa- | 


pers in that case in the Department; it appears not to be marked 
“filed ?” 

‘A. I saw the letter; [think it must have been just about the day 
of its receipt. 
tained it from General Dunn, now the Judge-Advocate-General of the 
Army. I cannot say when it came into his hands or how. 

Q “Was it not sent to him with the court-martial papers when they 
were sent to him for his eXamination and approval ? 

\. Very possibly, but he must tell that; I cannot. 

Mr. Manager HOAR. You may assume that, Mr. Carpenter, for the 
purpose of your question. 

Mr. CARPENTER. That we understand is the fact, that they were 
sent to the Judge-Advocate-General and afterward by him returned. 

Q. (By Mr. WHYTE.) I desire to ask the Adjutant-General when he 
personally received that letter from the Judge-Advocate-General ? 

A. I think it was about the 3d of March, 1876. 

Q. That was after the resignation. 

A. After the resignation of the Secretary of War. 

Mr. CARPENTER. That, I submit, can make no difference. It 
was in a public office, in Dunn’s office. It did not matter whether it 
came back with the papers or was there. It had been in a public 
oftice of the Government all this time. 

Mr. Manager MCMAHON. It was not an official paper; it was a 
personal letter ; and so the Adjutant-General will tell you. 

Q. (By Mr. LoGan.) I wish to ask the witness this question: Is 
General Dunn the Judge-Advocate-General of the Army ? 

A. He is. 

«. Is his office a part of the War Department ? 

A. It is. 

Q. Does he keep regular files of papers? 

A. He keeps the files of court-martial cases. 

Q. The papers in regard to courts-martial? 

A. Yes, sir. 

The PRESIDENT pro tempore. 
of this paper. 

The question being taken by yeas and nays, resnlted—yeas 21, nays 
18: as follows: 

YEAS—Messrsa. Allison, Booth, Boutwell, Bruce, Conkling, Conover, Cragin 
ry, Frelinghuysen, Harvey, Hitchcock, Howe, Ingalls, Logan, Mitchell, Morrill 

f Vermont, Paddock, Sargent, Sherman, West, and Wright—21. 

NA YS—Messrs. Bogy, Cockrell, Dawes, Dennis, Edmunds, Gordon, Hamilton, 


Kelly, Kernan, Key, MeCreery, Maxey, Merrimon, Robertson, Wadleigh, Wallace 
Whyte, and Withers—18. 

NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Bayard, Burnside, Cameron 
Pennsylvania, Cameron of Wisconsin, Caperton, Christiancy, Clayton, Cooper, 
Davis, Dorsey, Eaton, Goldthwaite, Hamlin, Johnston, Jones of Florida, Jones of 
Nevada, McDonald, Me Millan, Morrill of Maine, Morton, Norwood, Oglesby, Pat 
terson, Randolph, Ransom, Saulsbury, Sharon, Spencer, Stevenson, Thurman, and 
W indom—s4 


The PRESIDENT pro tempore. 


The question is on the admission 


‘ 
ot 


The objection is overruled. 


Q. (By Mr. CARPENTER.) What was the finding of the court in the 


case Of Captain Robinson ? 

A. IL read from General Court-Martial Orders No. 25 

Mr. Manager MCMAHON, One moment before that goes on. It 
seems to me, Senators, that we are not now to go into the trial of 
Mr. Robinson. That is what this leads to. We are, I suppose from 
the gentleman’s asking for this finding, to discover whether Mr. Rob- 
inson was properly convicted or improperly convicted. 

Mr. CARPENTER. Not at all. 

Mr. Manager MCMAHON. What is the object in asking the ques- 
tion 7 

Mr. CARPENTER. Simply that he was convicted. 

Mr. Manager MCMAHON. 
he was convicted or not? 
prove the fact that it was put on file. 
what connection he had with it, has nothing to do with this case, it 
seems to me. 

Mr. CARPENTER. I want to show that the letter was written to 
General Belknap at the time that case was pending before him for 
approval or disapproval. Of course I do not care to go into the tes- 
timony in that case to show whether the finding was right or wrong, 
but simply to show the pendency of the case in the War Department. 

Mr. Manager MCMAHON. 


ing. 
Q. (By Mr. CarPENTER.) Now, what was the judgment? 


A. The sentence was, “to be cashiered and forfeit to the United | 


States all pay and allowances now due or to become due, and to have 
his crime, name, place of abode, and punishment published in and 
about Philadelphia, Pennsylvania, and Saint Louis, Missouri.” The 
sentence is “ approved.” 

Mr. Manager HOAR. 
the Adjutant-General gave the date of this approval of the sentence. 

Q. (By Mr. CARPENTER.) What was the date of the judgment 
and what the date of the approval ? 

A. The date of the approval by the President was April 14, 1875. 

Q. Do you remember the fact of the papers in that case being sub- 
mitted to the Secretary of War for examination ? 

A. I know that they were submitted to him, and there are marks 


in his handwriting on the original proceedings showing that he had 
seen them, 


WILLIAM W. 


It was not then left with me, but I subsequently ob- | 


What difference does it make whether 
You want simply to produce the letier and | 
Who Mr. Robinson was, or | 


It is sufficient to show that it was pend- 


Mr. Carpenter, I do not understand that | 


BELKNAP. 


Q. Then from him they pass to the President, who makes the order 
of final approval and discharge ? 

A. So I suppose, though 1 do not know it of my own knowledge. 

Q. Does not the order say so? 

A. The order says so, and I believe that the Secretary of War took 
the proceedings to the President and obtained his approval. 

Mr. CARPENTER. Now, we offer this letter, and ask that 
read. 

Mr. Manager MCMAHON. Have you any objection to my askin 
one question before you re ud it? 

Mr. CARPENTER. Of course not. 

Q. (By Mr. Manager McMauon.) How does the date of the ap- 
proval of the order in regard to Mr. Robinson correspond with the 
date of the receipt of that letter by General Belknap? 

A. It must have been several days subsequent to the receipt.of the 
letter. 

Mr. CARPENTER. Read the letter. 

The Chief Clerk read as follows: 

[Personal.} 


Lot 


it be 


or 
5 


SAIN! is BARRACKS, MIssourt, April 2, 1875. 
Sir: Ihave the honor to inform you that Lam now preparing a set of charges 

against the firm of J.S. Evans & Co., post-traders at the post of Fort Sill, Idaho 
rerritory. I have been stationed at that post since its first location in 1868. Among 
the many charges I am preferring against this firm is one of malicious slander, in 
which both members of this firm have atedly not only to myself but 
to Brevet Major-General Hazen. Brevet Major-General Gricrson, and many others 
of the officers of the Sixth Infantry and Tenth ¢ that they were paying you 
at one time $15,000 per year, at another date $12,000 per year, $1,000 per month in ad 
vance, andonly a short time ago Mr. J. J. Fisher stated in my quart rs at this post 
that he was still paying you the same amount. He also informed General Gris 
atthe same date at this post of what he termed “ these facts I was, while 

| postof Fort Sill, Idaho Territory, on the post councilof administration many 
2s its “recorder.” The repeated statements of both J. S. Evans and J. J. Fisher to 
the fact that they could not sell their goods cheaper to the men and officers of 

| the United States Army because they wer | to pav to the Seerctary of War 
$15,000 per year, monthly in advance, I took down carefully with day and date and 
the names of the oflicers present who heard these statements made hey were 

| made before me officially as the recorder of the post council of administration 

I have thought that you, sir, should know these facts before I brought them to 
your official notice by sending the charges to you through all of the official chan 
nels, and to ask your advice as to the best and most expeditious manner of bring 
ing these men to justice. Every man and oflicer of these regiments have been 
most outrageously swindled by this firm, as | have abundant testimony to prove 
If I leave the Army by sentence of the general court-martial that has just tr ed 
me, itis by getting into unavoidable debt to these who, after getting all the 
money I had, now seek to ruin me, knowing that I alone am in possession of all the 
facts in the case against them. I honestly believe that these 
and action are false, and shall bring this firm to speedy 
or out of the Army, and ask of you, sir, your 
action. Shonld I remain in the Army, I sh if you desire, transmit all of the 
documents entire to you for your inform n and such action as you may see fit to 
take I will cither act as prosecutor or wit 4s you may eect Many of my 
notes are at my home in Baltimore, some of them here; but 1 have enough to draw 
charges on here, which Iam now doing ral newspaper men have made me 
very alluring offers for these papers, but I prefer to take the course [am now do 
ing, so as to get officially all the facts on record before a court of justices 
these men 
I am, general, your obedient servant, 


rt 


it stated 


ivalry 


rson 
at the 
thines 
Dy 


men 


slanders on your name 
justice, whether I am in 


advice as to my prucedure before 
] 


} 
ull 
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Seve 


against 


GEO. T. ROBINSON 
Captain Tenth Cavalry 
Hon. W. W. BELKNAP. 
Secretary of War. 

Q. (By Mr. CARPENTER.) I want to call your attention now, Gen- 
eral, to the charges about whisky and the investigations which were 
made of them. I want to know if there was anything about that 
| transaction on the part of the Secretary of War that was a departure 

from the ordinary method of doing such business in the Department ? 
| I mean the correspondence with Grierson and the other letters on the 
subject. Was that the usual way of investigating any charges that 
were made? 

A. It is often done in that way. Sometimes it is done by directing 
the Adjutant-General to wnte to the commanding officer. 

Q. The way is to write to the commanding officer before action ? 

A. Yes sir; to tell him to investigate. 

Q. The letters were all filed officially, and a record kept of the en- 
| tire proceeding? 

A. Yes, sir. 

Mr. Manager MCMAHON. You do not mean to claim in this par- 
ticular case that there ~"as any official order to the commanding ofti- 
cer to investigate ? 

Mr. CARPENTER. Most decidedly. 
effect about an hour ago. 

Mr. Manager MCMAHON. I must have been out. 

Mr. HOWE. Before tue subject of this letter passes away, I wish 
to understand whether the witness did or did not state where the let 
ter was kept bet ween the time of its receipt in 1875 and the time at 
which I understand him to say it came on to his files in 1876; or 
whether he knew. 

Mr. Manager LAPHAM. He does not know. 

The Witness. The letter was showed to me by the Secretary of 
War about the date of its receipt. I subsequently, after the resigna 
tion of General Belknap, received if from the hands of General Dann, 
the Judge-Advocate-General. I do not know where it was between 
the time I first saw it and the time that General Dunn received it, or 
when General Dunn did receive it, or how. 
| Q. (By Mr. CARPENTER.) But you say you saw it about the time it 
| was received ? 

A. I think so. 
Q. In connection with the papers of that case? 


I read the letter to that 


| 
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A. No, sir. 


Q. I do not say that it was filed with the papers; but did you see | 
it about the time that case was being considered in the War Depart- | 


ment? 
A. The proceedingsof the court-martial were received in the Judge- 


written at Saint Louis on the 2d of April, 1875, and the envelope 


shows that it was post-marked there on the 3d of April, 1875. My | 


recollection is that when the Secretary of War showed me this letter 


he asked me where the proceedings in the Robinson case were and | 
directed me to get them from the Judge-Advocate-General as soon as | 


possible, I know the proceedings were approved by the President on 
the 14th of April, 1875. 

«. Several days after the receipt of that letter? 

A. Several days after I saw the letter. 

Mr. Manager LAPHAM. Mr. Carpenter, will you ask whether the 
President would approve except on the request of the Secretary of 
War? 

Q. (By Mr. CARPENTER.) The President might approve, of course, 
without the request of the Secretary of War? 


A. I have never been present at any conference between the Secre- | 


tary and the President on those subjects. 
Q. (By Mr. MitcHe.t.) Is there anything on this paper to indicate 


mending approval or disapproval? Is there anything indicating on 
the paper that the Secretary of War did anything? 

A. On the proceedings of the court in the Secretary’s handwriting, 
as near as I remember it, are these words: “Approved by the Presi- 
dent.” 

Q. (By Mr. CONKLING.) In the handwriting of the Secretary ? 

A. In the handwriting of the Secretary of War. 

Q. Did the witness state who carried the proceedings to the Presi- 
dent for approval f 

A. I did not. My impression is the Secretary of War took them. 

Q. (By Mr. CARPENTER.) Did you or not understand at the time 
this matter was being examined by the Secretary of War that he was 
in favor of approving the finding of the court ? 

A. I did so understand. 

Q. And that he took the papers to the President to have the Presi- 
dent ratify the finding and discharge the man ? 

A. Iam quite sure that was the case. 

Q. How long have you been connected with the War Department 
in various positions f 

A. I first came into the War Department as a subaltern officer in 
1846, but have not been on duty there all the time since. 

Q. How long have you been Adjutant-General ? 

A. L received the commission on the 22d of February, 1869, but was 
acting in that capacity before. 

Q. Under what Secretaries of War have you acted as Adjutant- 
General ? 

A. Secretary Stanton, Secretary Rawlins, Secretary Grant, Secre- 
tary Schofield, Secretary Belknap, Secretary Taft, and Secretary Cam- 
eron. I believe those are all. 

Q. What was the manner of the discharge of his duties as Secre- 
tary of War by General Belknap while he held that office ? 

A. He impressed me as a person who took great care to understand 
all the business that came before him and to transact it efficiently 
and justly. 

Q. Does not your position as Adjutant-General give you an insight 
into many of the duties that are discharged by the Secretary of 
War? 

A. It does. 

Q. And a pretty good opportunity to judge whether he did his duties 
well or ill? 

A. Yes, sir. 

Q. In other words, your relation to the Secretary is a confidential 
relation, is it not? 

A. In matters purely military it is. 

Mr. CARPENTER. That is all I have to ask the witness at pres- 
ent. We may recall him hereafter in connection with other sub- 
jects. 


Re-examined. 
By Mr. Manager McManon: 


Q. Have you the original letter of Robinson there ? 

A. Yes, sir. 

Q. Look at it and state to the court whether that letter has ever 
heen of official record in the Judge-Advocate-General’s Office with the 
proceedings of the court-martial. 

A. It has no mark indicating that. 

Q. When letters are filed officially, do they always have marks in- 
dicating that they have been so filed ? 

A. As a rule they ought to have, but they may not be so marked. 

Q. You find no such marks upon that paper? 

A. No, sir. 

Q. Was that paper handed to you by the Judge-Advocate-General 
alone or with other papers ? 

A. Alone. I may say, however, that I asked the Judge-Advocate- 
General to give me the proceedings of the court in Robinson’s case at 
a different time from the time this letter was handed to me. 


Q. Before or after? 

A. I cannot recollect. It must have been nearly the same day at 
any rate. 

Q. But when you did ask him for the proceedings you did not get 


| that letter with the proceedings? 
Advocate-General’s office on the Ist of April, 1875. This letter was | 


A. I did not. However, the Judge-Advocate-General may have 
gone to the proceedings to get this letter when he handedit tome. | 
— tell whether it was put with the proceedings or not. I donot 
snow, 

Q. All you know is that he handed you the papers at different 
times? 

A. Yes, sir. 

Q. (By Mr. Biarr.) You do not recollect whether he handed you 
those papers before or after he handed you that letter? 

A. No; I do not. 

Q. (By Mr. CARPENTER.) Would not the facf that this letter was 
marked “ personal” prevent its being marked “ official” without some 
specific instruction abont it? 

Mr. Manager MCMAHON. Iam not through with the witness. 

Mr. CARPENTER. 1 beg pardon. 

Mr. Manager MCMAHON. I thought you did not understand it. 
(To the witness.) At the time that letter was shown to you by the 


LL.) i ) | Secretary of War did conversation pass between you and him in re- 
that the Secretary of War took any action whatever either recom- | 


gard to it? 

A. So far as I recollect he sent for me especially, and when I pro- 
ceeded to his room he handed me the letter and said, “I wish you 
would read that.” I made the remark, “ It looks to me like a threat,” 
when I returned it to him. I cannot recollect whether he made any 
reply or not. , 

Q. (By Mr. Manager McManon.) Did anything further transpire 
then between you and him ? 

A. Nothing that I recollect in connection with this letter, except 
that my impression is that he at that time asked me in relation to 
the proceedings in Robinson’s court-martial. 

Q. Did he at that time or at any subsequent time direct any inves- 
tigation to be made at Fort Sill in regard to the statements therein 
made as to whether Evans & Co. had made such statements? 

A. Not to me. 

Q. To your knowledge, did he make any such inquiry of any per- 
son ? 

A. I do not know of any such inquiry. 

Q. But he immediately called for the proceedings, and in two or 
three days brought them back to you indorsed, “Approved by the 
President,” and the approval in his handwriting ? 

A. They did not come to me through his hands; but that is in the 
main the course they took. 

Q. The date of that letter, I believe, was Saint Louis, April 2, 1875? 

A. Yes, sir; and postmarked April 3. 

Recross-examined by Mr. CARPENTER : 

Q. Was it received in due course of mail from Saint Louis to Wash- 
ington? 

. From the connection of events in my mind, I think it must have 
been received in due course of mail, and that I saw it the day of its 
receipt. 

Q. Who preferred the charges against Captain Robinson on which 
he was court-martialed ? 

A. They were preferred in the regular routine course of business at 
my instigation. Charges were drawn up by the Judge-Advocate- 





General on official papers which came into my hands and which I re- 
ferred to him for the purpose. 
Q. Did the Secretary of War know anything about those charges? 
A. When they were prepared I said to him that I proposed to ask 
General Pope, the commanding officer of the department, to order a 
court-martial for the trial of Robinson upon those charges, mention- 
ing not in detail but generally what the charges were. The Secre- 
tary of War assented, and that course was taken. 
Q. Did the Secretary of War know Robinson or anything about 
| him? 
A. I have no reason to suppose he did. 
Mr. CARPENTER. That is all. 
The PRESIDENT pro tempore. Do the managers desire to put any 
further questions to the witness. 
Mr. CARPENTER. I simply put these questions for the purpose 
of showing that Belknap was not persecuting him. 
Mr. Manager MCMAHON, (to the witness.) One question, Gen- 
eral. In the conversation between you and General Belknap did he 
| state anything about having received a previous letter of similar im- 
vort ? 
: The Witness. No, sir; not that I remember. 
Mr. Manager MCMAHON. Of course before the institution of the 
court-martial. That is all. 
The PRESIDENT pro tempore. The witness is excused. 


Wi_uiaM F. Moopy called and sworn. 


Mr. Manager MCMAHON. I will state to gentlemen on the other 
| side, in order to expedite matters, why we call Mr. Moody. We had 
| him under subpeena originally, but sickness detained him. He is the 
| express agent at New York who made out the original way-bills of 

these money packages. If you desire anything further on that ques- 
tion we are ready to go into it. If you waive it—— 
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Mr. CARPENTER. We do not desire you to go further into it. | 

Mr. Manager MCMAHON. We do not want to consume time. He | 
is the persop who made out the original way-bills, as you will remem- 
ber the testimony, gentlemen. 

Mr. CARPENTER. We do not want to bother you about that. 

Mr. Manager MCMAHON, (to the witness.) You may go home, Mr. | 
Moody. The point is conceded by the other side. 

Mr. EDMUNDS. What is conceded f 

Mr. Manager MCMAHON. It is conceded that the way-bills accom- 
panying the money are sufficiently proved, and substantially, as I un- 
derstand, admitted by gentlemen on the other side. 

Mr. EDMUNDS. Do you mean by that that the person who pur- | 
ported to send the money really sent it? 

Mr. Manager MCMAHON. Not that, because we expect to prove | 
that by Mr. Marsh This is simply the express agent who received it. | 
Mr. Manager HOAR. I understand that the counsel do not pro- 
pose to offer any evidence to contradict the fact that Mr. Belknap re- 
ceived the packages which we have shown he receipted for. That is all. 
Mr. CARPENTER. I understand that you have already proved 
these papers. Do you call him to prove the handwriting and all that 

sort of thing? 

Mr. Manager HOAR. You do not propose to offer anyevidence to 
contradict the fact that he received those packages? 

Mr. Manager MCMAHON. Perhaps I had better ask Mr. Moody 
one or two questions in the same connection. 


WILLIAM F. Moopy examined: 


By Mr. Manager McManon. 


Question. What is your position in New York ? 

Answer. Money clerk in Adams Express Company. 

Q. How many years have you been with that company ? 

A. Thirteen years. 

Q. Itisyour business tomake out the way-bills accompanying money 
shipments to Washington and other places? 

A. Yes, sir. 

Q. Are you acquainted with Caleb P. Marsh? 

A. Lam not. 

Q. You do not remember him ? 

A. I do not. 

Q. In making out these way-bills from New York just state in brief | 
the manner in which you make them up; what is done with the money, 
&e. Explain in a few words. 

A. The way-bill is made by copying the address, the amount on 
the package, the consignor’s name, and the consignee’s name on a 
sheet called a way-bill. 

Q. Who assists you now in comparing those packages with the 
way-bills? 

A. Iam assisted by Mr. Young at times; at other times I do it all 
niyself, 

Mr. Manager MCMAHON, (to the counsel for the respondent.) Do 


you desire any further proof? Do you wish us to go through the 
books and identify them ? 


Mr. CARPENTER. No. 
Mr. Manager MCMAHON. 
Cross-examined by Mr. CARPENTER: 

Q. You do not see the money in the packages? 

ae sir. I do not know anything about them except from the 
marks. 

Q. You do not know that any one of those packages contained any 
money t 

A. Ido not. It might have contained brown paper, so far as my 
knowledge goes. 

Q. (By Mr. Manager McManon.) But when you put on the way- 
bill an entry of a package and the figures “$1,500,” that indicated 
that “$1,500” was on the outside of the envelope ? 

A. In all cases. 

Q. (By Mr. CARPENTER.) Does that indicate $1,500 in money or 
$1,500 in value in the package? 

A. I cannot answer that question. 

Q. You cannot tell? 

A. I cannot tell what it contains. 

Q. You receive it as a package and the company becomes responsi- 


ble for the amount marked upon it? 
A. Yes, sir. 


Q. And your rates of charges of course depend on the value of the 
package ? 


A. On the value of the package. 
Re-examined by Mr. Manager McManon. 


Q. State whether the money packages that are delivered to you as 
money packages proper come forward in a separate safe from other | 
express packages. 

A. They do. 

Q. A separate way-bill accompanies the separate safe? 

A. What we call a money way-bill. 

By Mr. CARPENTER: 


Q. But whether it is money or something else you are not required 
to know and you do not know? 


Very well. 








WILLIAM W. BELKNAP. 


| and I will do it. 


| more speedily. 


D 


21 


A. We do not know. 


Q. You do not know that it contains anything except brown paper ? 

A. Not from my own knowledge, only from what is marked on the 
outside of the package. 

Mr. Manager MCMAHON. I will say to the gentlemen that if they 
desire us to be put to the trouble, we can identify all these way-bills 
as being written by the witness. 

Mr. CARPENTER. We do not want to put you to any trouble 
whatever. 

Mr. Manager MCMAHON, 
that ? 

Mr. CARPENTER. 


Is it conceded that he will testify to 


Draw up the stipulation you want me to sign 
I have stated over and over again that it is con- 
ceded. 

The PRESIDENT pro tempore. The witness is discharged. 


E. V. SMALLEY sworn and examined. 
By Mr. Manager MCMAHON: 


Question. Where do you now reside? 
Answer. In Philadelphia. 
Q. What is your present occupation ? 
A. I am a journalist. 
. For what newspaper do you write ? 
. For the New York Tribune. 
. How long have you been in that position ? 
. Six or seven years, I think, connected with the Tribune. 
- In 1872 where were you located? 
. In Washington. 
2. What department of the correspondence of the New York Tri- 
bune did you have; the whole or any particular department ? 
A. Mainly matters connected with the House of Representatives; 
the proceedings of the House. 
Q. How about military affairs? 
A. I cannot say that I had charge of that department, but most of 
the dispatches on that subject were written by me. 
Q. What position did you hold as well to any committee in the 
House that year? 
A. I was at that time clerk of the Military Committee of the House. 
Q. Do you remember an article that appeared in the New York 


| Tribune making certain charges in regard to the tradership at Fort 


Sill—say, February 15, 16, or 17, 1872? 

A. Yes; I wrote a dispatch, I think, on the 15th of February, 1872, 
on that subject. 

Q. Have you looked at that article ? 

A. Yes, sir. 

Q. Do you remember the article ? 

A. I remember the article. 

Q. From whom did you obtain the information upon which those 
charges were made. 

Mr.CARPENTER. That we object to. A regular journalist is not 
bound to furnish any authority whatever for his statements. 

Mr. Manager MCMAHON. ‘That is his privilege. 

Mr. CARPENTER. And therefore you should not violate it by 
asking him where he got his information. 

Mr. Manager MCMAHON. If that is the only ground we waive 
the question. (To the witness.) After the article appeared in the 
New York Tribune, state whether any action was taken by the See- 
retary of War in regard to it, and what that was? Did any papers 
come to you out of the usual course of business? 

A. No papers came tome. The order that has been referred to in 
this trial upon the subject of post-traders was sent to our office to 
Mr. White, who was in charge of the office. I saw the order that 
evening. 

Q. (By Manager McManon.) What order do you refer to now, the 
order of March 25 or the letter to General Grierson ? 

A. I refer to the order of March 25. 

Q. Do you remember of General Hazen having testified before the 
Military Committee ? 

A. I do. 

Q. Do you remember as a fact that his testimony as given before 
the Military Committee was reported in the New York Tribune? 

Mr. CARPENTER. I object tothat. Produce the Tribune. That 
is the best evidence. 

Mr. Manager MCMAHON. Ido not propose to prove its contents. 
I only ask as a matter of fact; but I waive the question to get along 
(To the witness.) Did General Belknap know that 
you were a correspondent of the New York Tribune here? 

A. I have no doubt that he did. 

Q. (By Mr. Manager McManon.) Did he seek any interview with 
you in regard to the publication of this article of the 15th of Febru- 
ary, 1872? 

A. No; I donot think he sought any interview on the subject. 

Q. Did you have any conversation with him? 

A. I have been reminded to-day of a circumstance which I had for- 


| gotten: That on one occasion, being at the War Department on some 


other business—I think committee business—General Belknap invited 
me to ride up to the Capitol in his carriage and at that time the sub- 
ject was mentioned, I think, but it had nearly escaped my mind. 

Q. Now, state what took place between you at that time? 
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A. I cannot state the conversation. 
in the carriage, one I think the chief clerk of the War Department, 
and I remember the circumstance chiefly not from any conversation 
but from the fact that the carriage was very small and two of the 
gentlemen were very large, and we had some apprehension that we 
should not get up Capitol Hill. 

Q. Was this article in the New York Tribune the subject of con- 
versation ? 

A. l cannot testify positively to the conversation. 
reference was made to it. 

. Was any inquiry made of you in regard to the authorship of 
the article? 

A. I think not. 

q. Was any inquiry made of you with a 


I think some 


view to looking after the 


abuses of this matter, as to where you got your information, where | 


itcame from? 
A. I have no recollection. 


Q. About how many days was it after this article had appeared in | 


the Tribune? 

A. I think it must have been a week or two. 
before the order of March 25 was issued. 

Q. You remember the fact, I believe, that General Hazen was a wit- 
ness before the Military Committee? 

A. I do. 


Q. Where did the Secretary of War go at that time you were riding | 


toward the Capitol? 

A. He came to the Capitol; we all got out in front of the Senate 
wing, I think. 

Q. Did be go before the Military Committee that day ? 

A. I think not. 

Mr. Manager MCMAHON. That is all. 

The PRESIDENT pro tempore. Do counsel desire to put any ques- 
tions to the witness? 

Mr. CARPENTER. We do, if anything has been testified to by this 
witness ; but we do not understand that anything has been. 

Mr. Manager MCMAHON. We sometimes miss it. 

Mr. CARPENTER. I will act on my own assumption that there 
has not been anything proved, and I will not cross-examine, 

The PRESIDENT pro tempore. The witness is excused. 


LEONARD WHITNEY sworn and examined. 
By Mr. Manager MCManon: 


Question. What is your occupation ? 
Answer. I am manager for the Western Union Telegraph Company. 
Q. How many years have you occupied that position ? 

A. Some four or five years; since 1571. 

Q. Have you been subpenaed to bring with you the telegrams pass- 
ing between Washington and New York and between Caleb P. Marsh 
and W. W. Belknap? 

A. Yes, sir. 

Q. Have you made search for those telegrams ? 

A. I have. 

@. How far back have you the telegrams ? 

A. Only as far back as June, 1873. 

@. Why have you no others? 

A. They have been destroyed in the regular course of our business. 

Q. What is your usual custom in the office in regard to keeping old 
dispatches ? 

A. Our rule has been to retain dispatches for two years. 
they can be destroyed. 

Q. Now open your package and see what dispatches you have from 
Washington to New York, passing between Mr. Marsh or R. G. Carey 
& Co. and W. W. Belknap. 

A. ‘Before I do so I wish to state that I cannot produce these tele- 
grams unless I am required to do so by the court; and I respectfully 
submit to the court that they are privileged communications, and I 
ought not to be required to produce them. 

Mr. Manager MCMAHON. The court can settle that question very 
shortly. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate, Shall the witness produce the telegrams? 

The question was decided in the aflirmative. 

The PRESIDENT pro tempore. The witness will produce the tele- 
grams. 

Mr. SHERMAN, I ask the Chair if counsel will not be expected to 
specify the particular telegrams called for? 

Mr. Manager MCMAHON. 
been unable to see them and know what they are. 


After that 


We have certain 


dates about which we have particularly inquired; but the witness | 
would no more show them to us as individuals than he would to the | go home this evening, mark on it the clerk’s name in whose hand- 
Senate, except on the vote of the Senate, and we do not know what | 


he has. 

Mr. SHERMAN. 
pose. 

Mr. Manager MCMAHON, Yes, sir. 

Mr. CARPENTER. If the witness has any telegrams signed by 
Belknap, they are competent evidence. 

Mr. Manager MCMAHON. There may be some that may have been 
delivered to Belknap. 


The questions will disclose what is wanted, I sup- 


There were two other persons | 


I think it was shortly 





I will state to the Senator that we have | 





Mr. CARPENTER. 
Belknap. 

Q. (By Mr. Manager McManon.) Have you the dispatches ar- 
ranged in order ? 

A. In chronological order. 

Q. I want you first to take the dispatches passing between Wasl- 
ington and New York, and those that do not apply to them to lay 


That would not make them evidence against 


| aside. 


A. The dispatches are all in chronological order, no matter between 
what points they pass. 

Q. I cannot help that; just lay them aside. 

A. Do you want me to separate them ? 

Q. Yes, sir. I can give you, to start on, a date, about November 1, 
1870. Look at that time. 

A. I have no dispatches further back than 1873. 

Q. From what date—in June, 1873? 

A. The first is dated June 10. 

Q. What is that dispatch? 

A. It is a skeleton of a dispatch addressed to General Belknap, and 
signed Henry A. Taylor. 

Q. We do not care about that. Now pass to the date of November 
3, 1273, and see if you have a dispatch of that date? 

A. I have. 

Q. What is that dispatch; from whom to whom ? 

A. It is addressed to Hon. George H. Pendleton, New York Hotel, 
New York, signed W. W. Belknap. 

Q. Look at that. [Handing a paper to the witness.] I do not 
care for the other one; it has no connection with this case. What is 
that dispatch which I show you? 

A. This is a skeleton of a dispatch received on November 3, to W. 
W. Belknap, signed C. P. Marsh. 

Q. Sent from New York on what date? 

A. November 3, 1273. 

Mr. CARPENTER. That is not offered in evidence, of course. 

Mr. Manager MCMAHON. Not the dispatch itself; simply the fact 
that the dispatch passed. 

Mr. CARPENTER. I should like to see it. 
handed to Mr. CARPENTER. } 

Mr. Manager MCMAHON, (to the witness.) Turn now—— 

Mr.CARPENTER. Onemoment. Let me ask a question about this. 

Mr. Manager MCMAHON. Certainly. 

Q. (By Mr. CARPENTER.) Do you know of your own knowledge 
anything about this. 

A. I know that it is a skeleton kept on our files of a message re- 
ceived by the printing instrument, the printed copy of which was 
delivered. 

Q. Whose handwriting is this? 

A. That is the writing of the clerk in the operating-room. 

Q. Do you not know anything about it yourself? 

A. I did not receive it myself. 

Q. You do not know anything about it except that you found it? 

A. Only I know that it is on our files in the regular course of busi- 
ness, 

Q. You do not know whether what it says is true or not ? 

A. It does not say anything. 

Q. What does it amount to in your opinion ? 

A. I should have to explain. The original message was received 
on our printing instrument 

Q. Do you know that of your own knowledge, or do you only as- 
sume that it is all right because you find it in the office in your usual 
course of business ? 

A. I did not receive the message. I know as manager of the office 
that this is the regular skeleton copy of such a message. 

Q. That is to say, if a message had come through, you think that 
skeleton would have been kept? 

A. Yes, sir. 

Q. And it might have be2n put there if it had not come through? 

A. No, sir; it could not have been. 

Q. Why? 

A. Only by deliberate design on the part of the clerk. 

Q. Deliberate design on the part of the clerk could have put it 
there without a message. You did not receive it; you did not know 
anything about the deliberate design of the clerk? 

A. No. 

Mr. CARPENTER. I object. 

Q. (By Mr. Manager McManon.) In whose handwriting is that; 
do you know ? 

A. I cannot say in whose handwriting it is. I am not sure whether 
we have the clerk now in the office; but I think we have. 

Mr. Manager MCMAHON. Keep that; put it aside, and when you 


[The dispatch was 


writing it is. 


Mr. CARPENTER. Then you do not consider it as offered at 


| present? 


Mr. Manager MCMAHON. We do not offer that at present. (To 


| the witness.) Now look at the date of about the 9th or 10th of 
| April, 1874. 


A. I have one of April 9 and one of April 10. 
Q. (By Mr. Manager McManon.) Did they pass between General 
Belknap and R. G. Carey & Co. or C, P. Marsh? 
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A. No, sir. 

Q. Let me see them and I can tell better. We do not want to get 
into your secrets. [The dispatches were handed to and examined by 
the mavager.] Idonot care about that. Now look at the date of Oc- 
tober 8 or 9, 1°74. 

A. I have a message here, but I am unable to say whether the date 
is the 9th or 19% h. 

Q. Let me see it, and I will see whether it bears on the case. 
dispatch was handed to the manager and examined by him. ] 
care about that. Now look about the date of May 24 or 25, 1875. 

A. L have one of May 25, 1875. 

(). Let me see it. [The dispatch was handed to and examined by 
the manager.] 1 do not care about that. Now look at the date of 
November 7 or 8, 1875. 

A. IT have one of November 7. 

Q. Let me see it before reading it. 
amined by the manager.] That I do not care about. 
from you are the dispatches, if you have any, or skeletons, that passed 
between New York and Washington between W. W. Belknap and R. 
G. Carey & Co., or Caleb P. Marsh. 

A. I shall have to look for them. 


A. I think I was 


Q. Did you go with him from Washington to New York? 
A. That I do not recollect. 


Q. Were you attending at West Point by virtue of your relation to 
him? 


A. I was attending by virtue of my relation to the War Department 


| as chief of the Military Academy division at that time. 


[The | 
I do not | 


Q. Look them over and come back on Monday, making search in | 


the mean time. [Handing papers to the witness. } 
four papers and see whether they passed throngh your office. 
are dispatches, but I do not want to introduce them all now. 
them identified.. Did these pass through your oflice ? 

A. [After examining.] I presume they did. 

Q. In whose handwriting are they ? 


These 


Look at these | 


I want | 


A. These two I should’say are in the handwriting of Mr. Belknap. | 


Mr. Manager MCMAHON. 


I offer them in evidence. 
Q. (By Mr. CARPENTER.) 


How did they come out of your office. 


A. 1 presume they were produced in answer to a subpana before | 


the Judiciary Committee. 
Mr. Manager MCMAHON. I offer these, and ask that they be read. 
The Chiet Clerk read as follows: 
WASHINGTON, February 20, 1874. 
, 877 Broadway, N. Y.: 


You must come. 


To C. P. Marsh, 


Care of Herter Bros 
Letter by mail to-day. 
WM. W. BELKNAP. 


War DEPARTMENT, 


Washington, D. U., May 31, 1875. 
To C, P. Marsh, 


Care 120 Front street, New York: 

Leave here Tuesday evening. Will be at St. James Hotel, Wednesday. 

WM. W. BELKNAP. 

Q. (By Mr. Manager McManon.) Identify the others at present as 
having passed through your oflice and been produced; I do not care 
to use them now, 

[Two dispatches were identified by the witness and marked. ] 

Q. These two dispatches did pass through your office ? 

A. Yes, sir. 

Mr. CARPENTER. What dispatches are those ? 

Mr. Manager MCMAHON. The other two. 
identified now. (To the witness.) On Monday, Mr. Whitney, you 
will have the dispatches assorted and select those passing between 
Caleb P. Marsh or R. G. Carey & Co., of New York, and W. W. Bel- 
knap, in the city of Washington. 

The Witness. Is that all for to-day ? 

The PRESIDENT pro tempore.. Are the counsel through ? 

Mr. CARPENTER. I understand that the managers dismiss him 
until Monday and propose to go on with him then. We shall reserve 
our cross-examination till they are through. 


WILLIAM T. BARNARD sworn and examined. 
By Mr. Manager McMauon : 


Question. What position do you occupy? 
Answer. I am a clerk in the War Department. 
Q. What relation did you sustain to Mr. Belknap when he was Sec- 
retary of War? 
A. Part of the time I was his private secretary. 
Q. For how long? Give the dates. 
A. From April 1, 1873, until his resignation. 
Q. You were his confidential clerk, were you not ? 
A. Yes, sir. 
Q. You had charge of his letter-books as well? 
A. I had charge of bis private letter-books, except those relating to 
his personal business. Those I had not. 
_Q. At what season of the year does the Secretary generally make 
his trip to West Point? 
A. He generally goes there about the 27th or 28th of May. 
- About how long does he remain ? 
A. Generally about ten days. 
. Were you ever with the Secretary of War at West Point? 
. Yes, sir, on several occasions. 
. In what months? 
. I think each time in June. 
- The early part of June or the latter part of June? 
. The early part of June. 
- Were you there with him in June, 1872? 


Q. Do you remember the fact that he was there in June, 1872? 
A. Lam quite positive of it. 


Q. About how long did he stay that year, 1872? 

A. That I cannot tell vou. , , 

Q. About how long did the exercises last ? 

A. They generally close about the 15th of June. 

Q. Who was at West Point of the acquaintance of Mr. Belknap at 


| that particular time besides you? 
[Dispatch handed to and ex- | 
What I want | 


A. Ido not know who his acquaintances were. 

Q. Were Mr. Marsh and his wife there? 

A. Mr. and Mrs. Marsh were at West Point in 1872 or 1873; I will 
not say which. 

Q. Were they there at the time Mrs. Bower was there ? 

A. Yes, sir. 

Q. Were they there together before they made their trip to Europe ? 

A. I think so. 
¥. Do you remember at what season they went to Europe, 1872 or 
18737? 

. Ido not. 


Q. How long did Mr. Marsh and his wife remain at West Point 
then ? 


A. That Ido not remember. 

Q. A day or two days? 

A. Mrs. Marsh remained longer; Mr. Marsh came up occasionally, 
I believe. 

Q. Came up from New York City ? 

A. From New York. 

Q. About how many times during that period did Mr. Marsh come 


up from New York City? 


We simply have them | 





A. I cannot tell you. I teok no notice of his movements. 

Q. Was he engaged in business in New York at that time ? 

A. 1 understood so. 

Q. That was in the early part of June, 1872? 

A. The fore part of June, 1872 or 1873; Ido not remember which 
year. 


Q. It was the same time that Mrs. Bower was there prior to their 


| trip to Europe, whenever that was? 


A. Yes, sir. 

Q. Do you remember the fact that shortly after they had been there 
together, they went to Europe together ? 

A. 1 do not know that fact. 

Q. What do you mean to say when you say you do not know that 
fact? 

A. I heard that Mr. Bower and Mrs. Marsh went to Europe together, 
but 1 do not know it. 

Q. (By Mr. CARPENTER.) That is, you did not go? 

A. I did not go and did not see them start. 

Q. (By Mr. Manager MCMaAnon.) Did you hear conversations be- 
fore they went to Europe about the plan of going to Europe ? 

A. I may have heard conversations, but I cannot recollect them 
now. 

Q. Lonly want to refresh your recollection as to whether you do 
not know that they went to Europe, because the matter was talked 
of and arranged at West Point while you were there ? 

A. I heard conversations about their going to Europe, I believe. 

Q. Were you there in June, 1873? 

A. Yes, sir. 

Q. Was Mr. Belknap there in 1873? 
A. Yes, sir. 

Q. Wes that the year in which he delivered the address; he de- 
livered un address there upon one occasion ? 

A. I think he delivered the aidress to the graduating class every 
year that I was there. 

Q. Have you any recollection of what day the address was deliv- 
ered upon? 

A. I have not at this time. 

Q. Would it be about the second week in June generally ? 

A. Yes, sir. 

Q. He delivered the address at each time at West Point to the grad- 
uating class? 

A. When I was there. 

Q. Which would come in the second week in June? 

A. About. 

Q. When you went through New York and stopped at New York, 
at what hotel did you put up? 

A. On one occasion I put up at the Fifth Avenue Hotel; on other 
occasion I put up at the St. James. 

Q. Where did General Belknap put up or stop? 

A. Ido not know where he always stopped; he stopped with me 
once at the St. James; I think, usually, at the Fifth Avenue. 

Q. Have you met Mr. Marsh in the War Department? 

A. I met Mr. Marsh in the War Department on one occasion, I be- 
lieve? 
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Q. What date was that? an 
A. I do not remember the date. 
Q. About what year? 

A. I think it was in 1874; it was the year that General Belknap 
made his southern inspection. 

Q. Had General Belknap just then returned from a tour to the 
southern posts? 

A. Shortly before that. 

. Where did the interview take place between Mr. Marsh and 
General Belknap? 

A. In General Belknap’s ordinary office. 

Q. Were you present during the conversation? 

A. Not all of it; I came in and went out, I believe, during that 
time. 

Q. Did you hear any of the conversation? 

A. I may have heard a small portion of it. 

@. What did Mr. Marsh come over to see the General about ? 

A. That I do not know. 

. Did you get no impression from hearing the conversation ? 
A. None whatever. 
. You did not know what they were talking about ? 
. No, sir. 
. Have you seen letters directed to the Secretary of War from 
Mr. Marsh? 

A. Only one. 

Q. What one was that ? 

A. A letter that, I think, was read here to-day or yesterday. 

Q. What do you know about the private lettere of a semi-official 
character that belonged to General Belknap being delivered to him 
about the time he went out of office? 

A. By General Belknap’s direction, before he ceased to be Secretary 
of War, I put together all his private letters and private papers and 
his letter-books which were considered private, and a day or two after 
his resignation I took them to his house myself. 


Q. Did you look through those letters to see on what subjects they 
were? 


A. Not one. 

Q. You do not know what they referred to? 

A. Only from the fact that they were put in the books as they were 
received ; I put them in the books myself ; sometimes I had to answer 
those letters, and at other times I had not. 

Q. Were not these private or semi-official letters indexed ? 

A. It was my habit to index the books. 

Q. Was that delivered to the General as well? 

A. The index to the letters in each book was bound with the book. 

No cross-examination, 

Mr. MCCREERY. Mr. President, it becomes my mournful duty this 
evening to ask a short legislative session of the Senate. I move that 
the Senate sitting as a court do now adjourn. 

The motion was agreed to; and (at four o’clock and forty-three | 
minutes p.m.) the Senate sitting for the trial of the impeachment 
adjourned. 


MonDAY, July 10, 1876. 


The PRESIDENT pro tempore. The hour of twelve o’clock having 
arrived, the legislative and executive business of the Senate will be 
suspended and the Senate will proceed to the consideration of the 
articles of impeachment exhibited by the House of Representatives 
against William W. Belknap. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be duly notified. 

Messrs. LYNDE, MCMAHON, JENKS, LAPHAM, and Hoar, of the man- 
agers on the part of the House of Representatives, appeared and were 
conducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, 
and Carpenter. 

The Secretary proceeded to read the journal of the proceedings of 
the Senate sitting on Ss’ -day last for the trial of the impeachment 
of William W. Belknap. 

Mr. SHERMAN. I move that the further reading of the journal 
be dispensed with. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Senate is ready to proceed with 
the trial. 


WHITELAW REtD sworn and examined. 


By Mr. Manager MCMAHON : 
Question. Where do you reside? 
Answer. In New York. 
Q. What is and has been your occupation for the last five or ten 
gears? 
A. I am the editor of the New York Tribune. 
Q. Do you remember an article that was published in your paper 


some time in February, 1872, in regard to the Fort Sill matter f 
A. I do. 


———$—<— 


Q. Did that attract your attention at the time ? 

A. Yes, sir. 

Q. You can state now whether at any time, personally or by letter, 
the Secretary of War addressed you any communication to find out 
yonr authority for the statements in that article? 

Mr. CARPENTER. We object to that. We do not see what ma- 


| teriality that can have to anything in this case. 


Mr. Manager MCMAHON. I should like to hear the objection stated, 

Mr. CARPENTER. The objection is that it is wholly immaterial 
and irrelevant to this case. 

Mr. Manager MCMAHON. I will add to that question the words, 
“or anything in connection therewith.” 

I do not know whether the Senators have all heard the question 
that I propose to propound to Mr. Reid, and under the apprehension 
that they have not, I will repeat it and then state the purpose; aud 
I think stating the question and the purpose together will furnish 
about all the argument that the question needs to entitle it to be ad- 
missible. I put the question to Mr. Reid, whether, after the appear- 
ance of the article in the New York Tribune which we have all heard 
read, any communication was made to him by the Secretary of War, 
either personally or by letter, in regard to the authorship of that 
article or the person responsible for its statements, or any communi- 


| cation whatever in regard to that article. The answer of the wit- 


ness is of course not yet given. We do not know at this stage of 
the objection whether the witness will say “yes” or will say “no;” 
and therefore the argument must be directed on the hypothesis that 
he may answer either way, and at this stage of the inquiry, if it is 
admissible in case he should answer either way, it is of course com- 
petent, and I think it is competent no matter how it may be answered. 
Why? Here is an article charging the existence of a grievance at 
Fort Sill, the payment of a tribute by one man to another for being 
kept in the place. We have already called Mr. Smalley, who wrote 
the article, and proved by him that no inquiry was made of him as 
to the authorship of that article, and that there was no general 
conversation had in regard to it. We now propose to go to the head- 
quarters, to the fountain, and inquire whether anything was said to 
the editor of the paper in regard to this matter, and for this purpose 
I do not care what the answer may be. If the answer is “yes,” we 
desire the communication, whatever it may have been. If the answer 
is “no,” our arguinent will be, in my judgment, equally strong, if not 
stronger, than it would be if we had the direct communication. 
Now, I will put it on the hypothesis that the witness will answer 
“ves.” Are we not entitled to know what the Secretary of War said 
when sucha thing as this was published? I need not argue that 
question. Suppose now that he will answer “no;” are we not en- 
titled to a knowledge of the fact as we propose to prove it here, that, 


| although these charges were publicly made in regard to the manage- 


ment of affairs at Fort Sill, the names having been given, the parties 
being specified, and one of the partiesspecified being, as we shall show, 
at that time an intimate personal friend of the Secretary of War, at no 
stage of the proceedings was any inquiry made by the Secretary of 
War from any person who would have any right te speak in regard 
to the source of the information of the facts stated in that commu- 
nication? We draw our argument from that, and I have noobjection to 
stating it. Our argument is this: that his conduct in that matter is 
the conduct of a guilty man; it is the conduct of a man who knows 
that the facts exist, of a man who knows all about the statements in 
the New York Tribune article, and he does not care to go to anybody 
to find out the authority. 

Mr. CARPENTER. Mr. President, the rule of course must be the 
same here as it would be in the trial of any criminal case in a court 
of law; and is this Senate to establish the rule that, as often as a 
newspaper contains a libel upon an individual, that individual must 
go and shoot the editor, or must sue Lim for libel, or demand his an- 
thority for the article, or stand convicted of the charge? That is 
the question. They propose to convict this man of everything said 
in that article because he did got go and make a row about it, be- 
cause he did not go and demand the authority upon which it was 
published, bring a libel suit, or shoot the editor. The man who is 
perfectly conscious of integrity in the matter never runs after such 
articles; at least there is no law that compels him to do so; and there 
is no law of presumption against him if he refuses to do it. Ishould 
be surprised to see any judicial court establish such a rule, and I should 
be anxious and curious to see how many of the Senators now sitting 
in the view of the Chair would be on their way for about five hun- 
dred editors within the next twenty-four hours. If it is a good rule 
against the Secretary of War, it is a good rule against any public man 
or any private citizen, and as often as any one of you, Senators, see 
a libel upon you in regard to apy subject, you must “jump for” the 
editor or you confess your guilt. 

Mr. Manager MCMAHON. Let me put a question to you, Mr. Car- 
penter; suppose the witness answers “yes.” He has not answered 
the question yet as to whether he held any communication. 

Mr. CARPENTER. The manager has stated his object fully and 
frankly. He expects to show that Mr. Belknap did not say anything 
about it, and from that fact he says he will argue the conclusion that 
Mr. Belknap knew that the charges were true, and therefore did not 
want to pursue any man, did not want to know who the author was, 
oranything of the kind. The argument is just as strong that he 
knew it was all false as that he knew it all to be true; and the man 
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who sits undisturbed under a libel is as likely to be an innocent man 
asa guilty one. Junius once said a good thing applicable to this 
precise point. Speaking of a certain man, he said that he was not 
only nice on the point of honor, but that he was absolutely sore. 

Mi. CONKLING. May we hear the question read ? 

The PRESIDENT pro tempore. The reporter will read the ques- 

jon. 
; The Official Reporter read from his short-hand notes as follows: 

Q. You can state now whether at any time, personally or by letter, the Secretary 
of War addressed you any communication to tind out your authority for the state 
ments in that article or.anything in connection therewith. 

Mr. EDMUNDS. May I ask a question of the managers without 
putting it in writing? I wish the managers to say whether the coun- 
sel on the other side has stated correctly the offer, which I did not 
hear, happening to be engaged at the moment, that what they expect 
to prove is that the Secretary of War did not address a communica- 
tion to the editor. 

Mr. Manager MCMAHON. We expect to show that the Secretary 
of War in person did not, but that his next friend in this transaction 
probably did. 

Mr. CONKLING. Who was the next friend? 

Mr. Manager MCMAHON. He has already testified. 

Mr. CONKLING. I did not hear who it was. 

Mr. Manager MCMAHON. General McDowell. 

The PRESIDENT pro tempore. Shall the interrogatory be admit- 
ted ? 

The question was decided in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Q. (By Mr. Manager McManon.) Did you receive any communica- 
tion from General McDowell in regard to this article in the New York 
Tribune? 

Mr. CARPENTER. To that we object. 

Mr. Manager MCMAHON. I simply want the fact; I do not ask 
for the letter. 

Mr. CARPENTER. I object to the question. 

Mr. Manager MCMAHON. I propose to have General McDowell re- 
called. 

Mr. CARPENTER. I object to the question. 

Mr. Manager MCMAHON, 


and to call for that and have it handed to me. Then I propose to 
have General McDowell recalled, and to refresh his recollection by 
the contents of that letter. I do not propose to offer it now. 

Mr. CARPENTER. The manager seems to want some information 
from the witness privately in regard to what he will do about some 
other witness. I have no objection to their retiring and having a 
consultation, but I object to the question propounded as evidence in 
this cause. 

Mr. Manager MCMAHON. Let me ask the gentleman before he 
sits down, am I not entitled to prove a certain letter which I desire 
to use in the progress of this case, and to identify it as the letter 
which the witness has received from a certain person in due course 
of mail? 

Mr. CARPENTER. If you want me to decide that question, Isay, 
as applied to this case, no. 

Mr. Manager MCMAHON. Then it is because you are counsel for 
the defendant in this particular case. 

' Mr. CARPENTER. No; it is because I am a lawyer and talking 
aw. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate: Shall the interrogatory be admitted ? 

Mr. Manager MCMAHON. I ask to have the question reported. 


The Official Reporter read the question from his short-hand notes 
as follows: 


Q Did you receive any communication from General McDowell in regard to this 
article in the New York Tribune ? 


Mr. CARPENTER. If any human being can tell how the answer 
to that, whether it be yes or no, is any evidence in this case, I should 
like to hear it stated. Weare not bound by anything that McDowell 


did. We are not bound by anything that he refused to do. 
hoe _ ns pro tempore. Shall this interrogatory be ad- 
mittec 

The question being put, there were on a division—ayes 22, noes 14; 
no quorum voting. 

Mr. EDMUNDS. 

Mr. SHERMAN. 

Mr. EDMUNDS. 
vide again. 

The PRESIDENT pro tempore. 
again, if there be no objection. 

The question being again put, it was decided in the affirmative, 
there being on a division—ayes 23, noes 15. 

The PRESIDENT pro tempore. The objection is overruled. 

Q. (By Mr. Manager McManon.) Now state, Mr. Reid, whether you 
received in March, 1872, a’communication from General McDowell in 
regard to this New York Tribune article? 

A. I did. 

Q. Have you the letter with you? 

A. I have it. 


Let us have the yeas and nays. 
Let us have another division. 


I did not vote. 
Very well. 


If there is a quorum here, let us di- 


The Chair will put the question 


OF WILLIAM W. BELKNAP. 


Mr. President, I simply propose to show | 
that at the time this thing occurred a communication was addressed, | 
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Q. Please produce it, hand it to the Secretary, and let him mark it. 
[The witness produced the letter, and it was marked “ W.R.MeD.”} 
Mr. Manager MCMAHON. That is all, Mr. Reid. 

The PRESIDENT pro tempore. Do the counsel for the respondent 
desire to put any questions to the witness? 

Mr.CARPENTER. No,sir. Lask forthe reading of twotelegrams, one 
from General Sherman and the other from General Sheridan, for the 
purpose of making a suggestion to the court. 

The PRESIDENT pro tempore. The telegrams will be reported. 

The Chief Clerk read as follows: 


{Telegram.] 
Mr. Frencu, 


Sergeant-at-Arms of Senate : 


General Sheridan telegraphs that he is summoned as a witness. 
his presence at Chicago at this time is absolutely necessary 
upon his wise action. 
Chicago 


You know that 
Human life depends 
Consult counsel and see if you cannot take his deposition at 
If his presence be absolutely necessary, can it be deferred a few days? 


Advise me to-day if possible, as otherwise he may leave Chicago when his presence 
there is absolutely needed. 


W. T. SHERMAN, General. 


|Telegram.} 
J. R. Fresca, 
Sergeant-at-Arms, United States Senate, Washington : 

Your dispatch relative to my attendance as a witness at the impeachment trial 
has been received, and if necessary I will be in Washington Wednesday morning ; 
but I have so many things to do in connection with Indian matters on the frontier 
that I would be scarcely justified in leaving here at this time under any circumstances 
If arrangementsconld be made to take my testimony here the public interest would 
be benetited. Please let me know if this cannot be done. 


P. H. SHERIDAN 
Lieutenant-General. 

Mr. CARPENTER. In consequence of those telegrams, and not 
wishing to interrupt the public service unnecessarily, we have agreed, 
if the court will permit us to let it go upon the record, as follows: 

I. It is admitted that Lieutenant-General Phil Sheridan would, if 
present, testify to the good official character of the respondent while 
Secretary of War. 

II. That in regard to all the applications made for leave to sell 
liquors at the military posts the matter was referred by the Secretary 
of War to him, and by him investigated and reported on, and his re- 
port in all cases was adopted by the Secretary of War. 

Ili. And that a part of a letter from him, Sheridan, to the Secre- 
tary of War dated March 29, 1872, may be read in evidence and that 
the same, and said admission, shall be taken and regarded as testi 
mony in this cause with the same effect as though General Sheridan 
had appeared and testified to the same effect. 

It is understood of course that all these different points are subject 
to the objection that they are irrelevant if the counsel on the other 
side chooses to raise that objection. 

Mr. Manager MCMAHON. Or incompetent. 

Mr. CARPENTER. Or incompetent. 

Mr. Manager MCMAHON. We admit that he would be asked these 
questions and would answer in that way, provided they were compe- 
tent or material. 

Mr. CARPENTER. Exactly. 

CALEB P. MaRsH called and examined. 


By Mr. Manager McManon: 

Question. Where do you now reside ? 

Answer. In New York. 

Q. How long have you resided there ? 

A. About eight years. 

Q. State the business or the different kinds of business in which you 
have been engaged in New York City since living there. 

A. I was for about four years jn the furniture business, manufact- 
uring, and am now in the tea-importing business. 

Q. Were you conducting business in your own name or with other 
persons ; and, if so, give the name or names of the firms to which you 
belonged. 

A. In the furniture business the firm was Herter Brothers, and in 
the tea-importing business, in which I am now engaged, the firm is 
R. G. Carey & Co. 

Q. How long has the firm of R. G. Carey & Co. existed? 

A. Two years, and a little over. 

Q. Did you go out of the firm of Herter Brothers when you went 
into the firm of R. G. Carey & Co.? 

A. I did. 

. How long were you in the business of Herter Brothers? 

. I should think four years. ; 

. Where did you reside before you lived in New York ? 

- In Cincinnati. 

. What business were you engaged in there, and with what firm? 

. The hardware business—Tyler, Davidson & Co. 

. When did you first become acquainted with General W. W. Bel- 
knap, and where? 

A. It must have been in the summer of 1870. 

Q. Where? 

A. In Washington. I only know, not by recollection, but by a letter 
that has been shown me. The first interview, if I may be allowed to 
explain—— 


Q. Presently we will come to that. Aside from that letter, what is 
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‘ 
your recollection as to the first place at which you ever met General 
Belknap? 

A. Aside from my recollection being refreshed by that letter, you 
mean? 

Q. Yer, sit 

A. I should have said that the first time I saw him was at my house 
in September, 1n70. 


«). At what particular oceasion was it that he was there at your 


house in September? 


A. His deceased wife and his present wife were at my house spend- 


ing some time in September and he came there to take the twosisters | 


to Washington 


«). And you think, aside from your recollection as refreshed by the | 


letter, that was the first time you met him? 

A. I should have said so before seeing the letter. 

(). Had you met him at Long Branch before he came up to your 
house ¢ 

A. I think not. 

Q. How long had you been acquainted with his second wife and 
his present wife before you became acquainted with him? 

4. I should say five or six years, perhaps seven; Iam not certain. 

«). How well acquainted had you been withthem? Was ita casual 
acquaintance or an intimate acquaintance ? 

A. It was rather a casual acquaintance with the deceased Mrs. Bel- 
knap, but an intimate acquaintance with the present Mrs. Belknap. 

Q. Where have you kept your money account in New York City in 
the last six or eight years? 

A. In the National Bank of Commerce. 

Q. Of New York? 

A. Of New York. 

«). Up to last December state whether you had sent to the Secre- 
tary of War at Washington City different sums of money, in the first 
part of that time quarterly, and in the latter part of it semi-annually ; 
and if soe, state how much you sent to him, how you sent it, and give 
us the facts connected therewith. 

A. The question is so long that Ido not know that I can answer it. 

Q. Begin at this part of it: whether from, say, November, 1870, up 
to December, 1875, you sent sums of money to the Secretary of War ? 

A. After November, 1870, up to December, 1575, I sent sums by ex- 
press to the Secretary of War. 

«). Sums by express? 

A. Sums of money by express. 

Q. Did you send sums of money by certificate of deposit also ? 

A. I did. 

q. Have you any distinct recollection as to how many occasions 
you sent the money by express and how many by a certilicate of de- 
posit ? 

A. Ihave not. I have only a general recollection; but I should 
say oftener by express. 

QQ. State whether at other times you paid the Secretary of War 
money personally. 

A. I did, one or more times. 

Q. Where? 

A. In New York. 


Q. When you paid himin New York did you pay him in bank-bills, | 


or in checks, or in certificates, or in what? 

A. In bank-notes, I think, always. 

Q. What was generally the amount of those payments that you 
made to him? . 

Mr. CARPENTER. The witness has said nothing about any pay- 
ments. 

Mr. Manager MCMAHON. He says he has paid sums of money. 

Mr. CARPENTER. He says he has sent sums of money to the Sec- 
retary of War. 

Mr. Manager MCMAHON. Weshall not quarrel about it; we need 
not call it a payment. (To the witness.) In what amount were the 
sums of money that you delivered to him, by express or by certifi- 
cates, or in person, generally ? 

A. Idid not deliver the money to him; I delivered it to the express 
company. 

Q. It is the same thing. 

. Generally $1,500, I should say. 

. Was it in regular or irregular installments ? 

. For the first year and a half or two years, I think it was quarterly. 
. How much quarterly ? 

A. Fifteen hundred dollars. 

). After that how much? 

A. The same amount, semi-annually. 

Q. [Handing the certificates of deposit produced by Richard King. ] 


Look at these certificates of deposit and say whether they are papers | 


that passed through your hand. 

A. They have my indorsement. 

Q. To whom did you indorse them? 

A. My indorsement is: 

Pay to the order of W. W Belknap. 

C. P. MARSH. 

Q. How did you transmit these certificates of deposit to him? 

A. I think by mail. 

Q. When you sent money to him by express, state whether you did 
it upon your own motion or by direction from him. 
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A. By direction from him usually ; I do not know but always, and 
yet I am not certain. 

Q. State whether you have any of the letters that passed between 
you and him. 

A. I have not. 

q. Any of the telegrams? 

A. I have not. 

Q. What became of your letters? 

A. It was my habit to destroy them. 

Q. State now, generally, whether you have any letters at all 
which you received at any time in the last six years from General 
Belknap. 

A. I have not. 

Q. Give us, then, about the wording of one of those letters di- 
recting you to send money to him by express. 

A. His letters? 

Q. Yes, sir; give us about the substance of one of his letters. 

Mr. CARPENTER. The witness has not said thar he ever had any 
such letters. I think you had better not lead this witness. 

Mr. Manager MCMAHON. No; [think he has said it. I will repeat 


| the question, there being a misapprehension. (Tothewitness.) When 


you sent money by express how was it that you selected the express 


| as the mode of forwarding the money to him? 


A. When I had money to send to him it was my habit to write to 
him and ask him how it should be sent. 

Q. (By Mr. Manager McManon.) What answer would you re- 
ceive? 

A. He would tell me how to forward it. 

Mr. Manager McMAHON, (to the counsel for the respondents.) 
Gentlemen, we have served a notice upon you to produce the letters 
which have passed between these parties, and, of course, we are ready 
now to receive them, or to offer evidence of their contents. 

Mr. CARPENTER. Where is the notice? 

[Mr. Manager MCManon handed a paper to Mr. Carpenter. ] 

Mr. CARPENTER. This notice, as far as it calls for letters touch- 
ing the management of affairs at Fort Sill, calls for what were official 
letters, and may be found at the War Department. We have no other 


| letters called for by the notice. 


Mr. Manager MCMAHON. With permission, Mr. President, I will 
ask the Secretary to read the notice. 

The Chief Clerk read as follows: 

Fourth. All letters, telegrams, and communications from said Caleb P. Marsh to 
you in regard to the appointment of post-trader at Fort Sill or elsewhere. 

All letters from said Marsh to you concerning the manag ement, conduct, or re 
moval of the post-trader at Fort Sill 

All letters or telegrams from said Marsh to you in any way connected with the 


forwarding to you of money, certificates of deposits, drafts, &c 


All letters from said Marsh to you informing you of the state of accounts lx 
tween him and yourself, particularly the letter informing him of a change in the 
amount of the annual payment to be made to you by him some time in the spring 
of 1872 

The time covered by this notice is from June 1, 1870, to March 2, 1876. The dates 


| more particularly referred to are those specified in the seventeenth specitication 
| set forth in the fourth article of the impeachment articles filed against you. 


Q. (By Mr. Manager MCMAnon.) State again, Mr. Marsh, as near as 
you can recollect, the contents of the letter which you addressed to 
him in regard to the money that you had to forward to him. 

A. I would state that I had a remittance for him and would ask 
how I should send it. 

Mr. CARPENTER, (to Mr. Manager McManon.) Are you calling 
for the contents of any particular letter? 

Mr. Manager MCMAHON. All the letters at the time of the ex- 
press shipments and of the sending of the certificates of deposit by 
mail. 

Mr. CARPENTER. And the witness is to give the contents of all 
at once? 

Mr. Manager MCMAHON. I give him one sample. Proceed, Mr. 
Marsh, with your testimony. 

The Witness. I would simply write to him that I had a remittance 
for him and ask him 

Mr. CARPENTER. I submit that that is too general and too lead- 
ing. He should be confined to some specific letter and be asked to 
give the contents of it, and not asked in general as to what his habit 
was about writing the letters. 

Mr. Manager MCMAHON. Weshall not quarrel about that. I will 
put a particular date. (Tothe witness.) Take the Ist of November, 
1870, when it appears that a package was shipped, $1,500. What were 
the contents of that letter? 

A. I do not remember at all. 

Q. (By Mr. Manager McManon.) Do you remember the contents 
of any particular letter that you sent to him; that is, the sub- 
stance? 

A. I think that I have sometimes said, “I have a remittance ”—— 

Mr. CARPENTER. That will not do. You may call his attention 
to a particular letter; then if we have it we will produce it; if we 
have not got it, you can prove its contents, but you cannot call a wit- 


| ness and drag him over the general character of a correspondence ex- 


tending for years. 

Mr. Manager MCMAHON, I will put this preliminary question now, 
so that we may have the foundation all properly laid. (To the wit- 
ness.) Did you ever send him money by express unless he had re- 
quested you to do so? 
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A. Never unless he told me how to send it, if you call that a re- 
quest. y : 

Q. (By Mr. Manager McManoy.) Did you ever send him money by 
express unless upon his direction ? 

A. I think not. 

Mr. CARPENTER. The last two questions have been asked and | 
answered, but I protest against this method of examining the witness 
There are reasons perfectly apparent to the counsel and to the court. 
whythe rule of examination should be properly administered in this 
case, andthe witness should not be led, and coaxed, and teased by ques- 
tions, a8 he has been all the way through. The counsel is perfectly 
competent to put proper questions to the witness, without suggesting 
to him in every instance what he wants him to say. It is not the 
proper way, and it is not a fair way. 

Mr. Manager MCMAHON. Mr. President, it seems to me, Senators, 
that I have, in putting the questions to this witness, been unusually | 
fair. It may be that Ll may misapprehend the situation. Iam not | 
endeavoring to lead the witness. Task him this question, a question 


that c#lls for what is admitted to be true, “ You have sent money to | 


General Belknap.” 


I have not asked him upon what account. He 
answers * Yes,’ 


I ask, ‘Did you ever send him that money by ex- 
press,” of which we have proof seven times, “except upon his divec- 
tion?” He says “ No.” 
that each time he addressed a letter to your client who sits there. 
We cannot afford in the trial of a case before so august a tribunal as 


this, to take the honorable gentleman’s statement that no such let- | 


ters ure in existence in opposition to the oath of the witness who sits 
there. 

Mr. CARPENTER. Does he swear they are in existence ? 

Mr. Manager MCMAHON. 


destroyed; and if they were, as you say, official communications 
they had no business to be destroyed. 


Mr. CARPENTER. They are not destroyed; they are on file. You 
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| it they must 


He then swears as a witness in this court | 


He says they were delivered to your | 
client, and if you do not produce them it is simply because they are | 





have get one of them already. 

The PRESIDENT pro tempore. Gentlemen will address the Chair. 

Mr. Manager MCMAHON. What we desire to prove is this: Ve 
may call his attention to the particular date, but we go further and 
ask, Was there a general form in which you sent them, or was there 
any particular letter of which you may remember the substance? | 
The idea is that we have got to go through these fourteen different | 
occasions when money was sent, and if he does not remember the con- 
tents of a particular letter, therefore it is not competent to testify to 
the contents of all of them as to his best impression! I understand 
that the rules of evidence are based upon a knowledge of human na- 
ture, upon a knowledge of the infirmities of human nature, and that 
a witness who has transacted business of this kind, when the docu- 
ments are in the possession of the defendant, when he undertakes to 
state here the substance of their contents, is entitled to state it with- | 
out saying that it was the contents of the letter of the Ist of Novem- 
ber or the Gth of October or the 9th of October, 1874. I think I have | 
said all upon this question that the occasion demands. 

Mr. CARPENTFR. I have nothing to say in reply to what the 
manager says. All Task 1s that the court will enforce the rule for 
examining this witness. We all know what is expected of this wit- 
ness. There is nothing secret about it. The fairest way would be to 
take Mr. Marsh to the beginning of this business and bring him down 
chronologically, and not hedge him in with little questions here and 
there and whenever he is led on with little answers then to snap 
upon him the narrow gauge. 

Mr. Manager HOAR. I should like to inquire of the honorable | 
counsel if he declines to produce any letters in response to our notice? | 
Mr. CARPENTER. I have already stated, and repeat, that the 
only letters called for in the notice that we know anything about are | 
official letters on file in the Department, oue of which we produced | 
at your request the other day. 

Mr. Manager HOAR. You can produce no letter in response to our | 
notice except the one you refer to ‘ 

Mr. CARPENTER. We cannot. It is not contumacious. 
not got them and never did have them. 

Mr. Manager MCMAHON. That is a question. The witness says 
they were written, and they must either be in existence or they must 
have been destroyed. At this stage of the case that is the presump- 
tion of law. 

The PRESIDENT pro tempore. 
read by the reporter. 

Mr. CARPENTER. 


We have 


The question objected to will be 


We object to the manner, not to the particu- 
lar question, for that has already been answered. 


The PRESIDENT pro tempore. The managers will proceed. 

Q. (By Mr. Manager MCManon.) Now give us the contents, as 
near as you can remember, or the substance, of one of these letters 
without fixing the date. 

Mr. CARPENTER. That we object to. 

Mr. Manager MCMAHON. Thatisthe question I asked a while ago. 
_ Mr. CARPENTER. The rule is perfectly well settled that if an 
instrument is called for and not produced they may prove the con- 
tents of it. There’is no doubt about that; but to ask the witness | 
What was the general substance of letters, without regard to date, is | 
not proving any instrument whatever. I deny that you can take a 
Witness up here and pull a drag-net over the correspondence of busi- 





| the S. W.” meaning the Southwes¢. 


| you would do after you had done so and so; 
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ness men for years and ask “ what was the general purport of your 
correspondence?” That will not do. That is too indefinite. They 
will have to introduce the particular letter, and if they do not have 
account for its loss, either by them or by us, and they 


| may then prove the contents of that particular paper; but having 


shown 
upon 


date. 


that a particular paper is lost they cannot ask the witness 
the general tenor of all these letters without regard to their 
When the question was put distinctly to this witness as to 
what were the contents of the letter which accompanied the first re 
mittance, he said he did Now, if there is any other 
particular letter which they can locate in the mind of the witness 
and prove by him its contents, that of course is not objected to; but 
the question, “ what is the general substance of ‘letters,” without re- 


not remember. 


| gard to their dates,is not proving a particular paper, it is prov- 


ing at large what was the substance of 
That cannot be done. You must prove it by introducing every letter 
by itself. If you have not got the letter, then you must account for 
its loss and prove its contents, not by proving what was the general 
tenor of forty papers. It is for the court to sav what the general 
tenor of them is, after they know each letter, and we are to have the 
substance of each letter as near as the witness can give it. 

The PRESIDENT pro tempore. 
mitted ? 

Mr. CONKLING. I should like to inquire, if it is in order, whether 
it is the purpose of the managers, after the witness answers the ques- 
tion, to have him proceed and tix the date or leave it generally some 
date that he does not know ? 

Mr. Manager MCMAHON. [I propose. of course, after getting the 
contents to fix the date if he can; and, failing upen that, I propose 
to ask him further whether the letters were of a general class, simi- 
lar in their character, with no distinct variation in the terms con- 


a general correspondence. 


Shall this interrogatory be ad- 


| tained therein. 


Mr. EDMUNDS. 


, 


May I ask the manager a question without redue- 
ing it to writing? 


I should like to inquire whether this inquiry is 


| intended to apply to any period of time before the first date fixed or 
| after the last one ? 


Mr. Manager MCMAHON, 
the articles. 

The PRESIDENT pro tempore. 
atory be admitted ? 

The question was determined in the affirmative. 

Mr. Manager MCMAHON. Now answer the question, Mr. Marsh. 

The question was read by the reporter, as follows: 


Q. Now give us the contents, as near as you can remember, or the substance, of 
one of these letters, without the date ? 


No, sir; only within the dates fixed in 


The question is, Shall thisinterroe 


A. I have addressed him in this way on more than one occasion, I 
think, but I cannot fix any dates: “I have a remittance for you from 
“What shall I do with it?” 

q. (By Mr. Manager McManon.) After you had dispatched a 
ter like that, what letter would you get in return ? 
tents of one of his letters that you can remember. 

Mr. CARPENTER. I want formally te make the same objection. 


let- 
Give us the con- 


| I suppose, of course, it will be overruled: but I want to make the 


same point here as upon the former question. 
The PRESIDENT pro tempore. The Chair will take it as the sense 


| of the Seuate that the objection is overruled. 


Q. (By Mr. Manager McManon.) Give us now the substance of 
one or more of his letters in reply to such a communication from you. 
A. His replies were simply directions how to forward the money, as 


| near as I can remember. 


Q. When did you destroy these various letters that you had re- 
ceived from the Secretary of War? At what particular time ? 

A. It was never my habit to keep them. 

Q. Is it not your habit as a business man to keep letters containing 
directions how to forward money ? 

A. Imight have kept them for a few days possibly; I do not re- 
member. 

Q. Now state whether, after you would forvzard the money by ex- 
press, you would communicate with the Secretary of War; and, if so, 
what inclosure, if any, you would send to him. 

Mr. CARPENTER. I want to object again. The question is, what 
no date, no time, no par- 


ticular. I want af least that it shall appear on the record that I ob- 


jected. 


The PRESIDENT pro tempore. Shall this question be admitted ? 

The PRESIDENT pro tempore put the question, and declared that 
the noes appeared to prevail. 

Several Senators called for a division. 

Mr. Manager MCMAHON. I think the managers may remove the 
objection by changing the form of the question. We withdraw it and 
put it in a different shape. 

The PRESIDENT pro tempore. The question is withdrawn. 

Q. (By Mr. Manager MCMAHON.) State whether, aftershipping the 


money to him by express, you informed him of that fact; and, if so, 


how. 
Mr. CARPENTER. To that question we object. 
The PRESIDENT pro tempore. Objection is made. 
put the question on admitting the interrogatory. 
Mr. CAMERON, of Pennsylvania. I ask for the yeas and nays on 
this question; I think it is a very important one, whether we are to 


The Chair will 
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trust to the treacherous memory of a witness about transactions that 
transpired years ago. I think it is a very dangerous question, and I 
should like to have it decided by the Senate by the yeas and nays. 

The PRESIDENT pro tempore. Debate is not in order. The Sen- 
ator from Pennsylvania calls for the yeas and nays. 

The veas and nays were not ordered. 

The PRESIDENT pro tempore. The question is on admitting the 
lnterrogatory. 

The question was decided in the affirmative. 

Mr Manager MCMAHON. Now answer the question, Mr. Marsh. 

The Wrrness. It was my custom, I think invariably, to send him 
the express receipt when I sent a remittance. 

Q. (By Manager MCManon.) How was that express receipt sent ? 

A. By mail. 

q. State whether you received any reply; and, if so, in what shape. 


| 





_—--- sO 


transactions that took place in the Southwest. We have heard 
nothing about any transactions in the Southwest; we have heard 


|} about remittances of money from New York here accompanied by 


Mr. CARPENTER. No particalar time I understand is alluded to? | 


Mr. Manager MCMAHON, It is as to all these express matters. 

Mr. CARPENTER. That we object to. 

The PRESIDENT pro tempore. Counsel objects. The Chair will 
submit the question to the Senate. 

Mr. Manager MCMAHON, We are speaking about theexpress ship- 
ments alone. 


The PRESIDENT pro tempore. Shall the interrogatory be admitted ? 


The question was decided in the affirmative. 
The PRESIDENT pro tempore. The objection is overruled. The 
witness will answer the question, 


The Witness. 1 have received from him the express receipt which | 


I had sent him, indorsed on the back simply “O. K.” I may have 
received acknowledgments in other forms, but I do not remember 
that form. 

Q. (By Mr. Manager MCManon.) When you delivered the money 


to the express company, at what office in New York City did you de- | 


liver it for shipment to Washington City ? 

A. As far as I can recollect, the Adams Express. 

Q. What number in Broadway? Do you remember ? 

A. 1 do not; the down-town office. 

q. How far from Wall street ? 

A. It is close by. . 

«). That is called “ the down-town office ?” 

A, Yes, sir: the head office. 

«). In whose name as consignor were these shipments made from 
New York to Washington City by you? 

A. In my own name, except in, I should say, two or three cases 
when | sent the money in the name of R. G. Carey & Co. I cannot 
tell how many cases; but I think two or three. 

Q. You have referred now to one of your letters. “ I have a remit- 
tance for you from the 8. W.,” meaning, as you say, the Southwest. 

Mr. CARPENTER. I do not understand that he has said any such 
thing. 

Mr. Manager MCMAHON. 0, yes. 

Mr. CARPENTER. He says he would generally say, not referring 
to any one letter as counsel says, “I have a remittance from the 8S. W.” 
Now counsel puts in his mouth as to one particular letter 

Mr. Manager MCMAHON. I would rather have it that way if you 
insist on it. 

Mr. CARPENTER, Have it any way you please; but do not mis- 
lead the witness about it. 

Q. (By Mr. Manager MCMAHON.) You stated that you generally in- 
formed him in these letters that you had a remittance for him from 
the “8.W.?f” 

A. I do not know that that was general. Ihave done that several 
tines, 

. State whether you ever had any other business transactions 
with the Secretary of War except the transactions that you refer to 
as “from the 8. W.” 

Mr. CARPENTER. That gives nobody any information of what 
transactions are referred to by the managers. There may be such a 
complete understanding between the manager and the witness that 
they understand it, but not having been admitted to that conference 
I do not know what transactions he is referring to by the question. 
I have heard nothing about any transactions in the Southwest yet. 

Mr. Manager MCMAHON. We cannot get everything in at once. 
We are endeavoring to do it as expeditiously and conveniently for 
the court as possible ; but sometimes one man must go through the 
door before the other, and one fact must get in ahead of the other 
necessarily. 

Mr. CARPENTER. The trouble is that you are not putting any- 
thing through the door. 

Mr. Manager MCMAHON, That is for the court to decide. The 
question that I put to the witness is this: Did you have any other 
business transactions with the Secretary of War except this that you 
referred to by the name of “8. W.,” the Southwest? 

Mr. CARPENTER. If anybody knows what that means, I do not. 

Mr. Manager MCMAHON, The witness knows, and I am endeav- 
oring to get the truth out of him. The reference to the Southwest 
meant something, I suppose, and I want to find out now whether that 
was on the same account, “from the Southwest;” and then, if you 
will give me time and opportunity, I will show just what “the South- 
west” is; but I must have time. 

Mr. CARPENTER. The manager says he wants to get at the 








certain letters. Now, he puts a question—and I would not be cap- 
tious about the mere form of the question if I did not think it was 
substantial here—I understand from the managers proceeding here 
that he is endeavoring to avoid the transaction itself and to stick in 
the bark. If this isa straightforward, honest witness, indorsed by the 
House of Representatives, why do they not push him right into deep 
water and let us know what the facts are ? 

Mr. Manager MCMAHON. I will simply say to the honorable gen- 
tleman that I think we are examining this witness on this side, and 
however limited our information may be upon the matter we under- 
stand probably how to put the case in evidence. 

The PRESIDENT pro tempore. Counsel objects to the question. The 
question will be repeated. 

Mr. CARPENTER. I withdraw the objection. 

The PRESIDENT pro tempore. The objection is withdrawn. 

The question was read to the witness, as follows : 

Q. State whether you ever had any other business transactions with the Secre- 
tary of War except the transactions that you refer to as “from the 8. W.” 

A. I never had any business transactions with him except sending 
him money, that I remember now. 

Q. (By Mr. Manager McManon.) Money from what quarter? 

A. Money that came to me from Fort Sill. 

Q. In what part of the country is Fort Sill located ? 

A. I should say generally in the Southwest. 

Q. Is Fort Sill the place to which you referred by using the let- 
ters “S. W. ?” 

A. It was. 

Q. I understand you to say that when you forwarded the express 
receipts the Secretary would return them to you indorsed “ O, K.” 

A. Sometimes. 

Q. Do you remember any letter in which he made any inquiry as to 
what the meaning of “8S. W.” was in these letters of yours? 

A. I do not. 

Q. Take these certificates, again, [handing certificates of deposit 
produced by Richard King.] Have you any recollection about the 
giving of any one of these particular certiticates, of the occasion 
why it was put into a certificate and not into money sent by express? 

A. I should say it was according to General Belknap’s directions. 

Q. Do you remember any particular reason assigned, if there was 
any, in any letter to you? 

A. I do not. 

Q. I notice that upon the 9th of October, 1874, instead of issuing 
one certificate for $1,500 the bank issned two to you, one for $700, 
the other for $400. Have you any recollection about the division of 
that ? 

A. I have not. 

Q. They are of the same date. 

A. So I see. 

Q. One of them appears to have been indorsed to his wife and the 
other seenis to have passed through the hands of “‘ Horace 8. Leland 
& Co.” 

A. It is not his wife. 

Q. Who is “Anna M. Belknap ?” 

A. I do not know. 

. Not his wife? 

. Not his wife. 

What are the initials of General Belknap’s present wife ? 

I think “A, T.” 

Have you any information as to who “Anna M. Belknap is?” 
. I have not. 

Q. When you inclosed one of these certificates of deposit to him, 
state what was the substance of the letter which you did send to him 
accompanying the certificate. 

Mr. CARPENTER. Mr. President, I want to submit whether that 
should not be confined to some particular certificate ? 

Mr. Manager MCMAHON. That is the express question exactly. 

Mr. CARPENTER. I do not understand it so. I understand the 
question is what you would have done. 

Mr. Manager MCMAHON. No. 

Mr. CARPENTER. Let the question be read. 

The question was read by the Official Reporter, as follows: 

“Q. When yon inclosed one of these certificates of deposit to him, 
state what was the substance of the letter which you did send to him 
accompanying the certificate.” 

Mr. CARPENTER. _Linsist on knowing which particular certificate 
he refers to before he proves the answer that he received. 

Mr. Manager MCMAHON. That is the identical question that has 
been settled by the Senate in the express matter. 

The PRESIDENT pro tempore. The Chair overrules the objection. 
The witness will answer the question. 

The Witngss. ‘I cannot state. 

Q. (By Mr. Manager McManon.) Have you any recollection of the 
substance of any one of these letters? 

A. I have given the substance of some. 

Q. Yes, you have given the substance of the letters accompanying 
the express shipments. Now I want the substance of the letters ac- 
companying the certificates? 
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A. I do not distinguigh them. | 

Q. Do you mean to say that you generally made the same state- | 
ment to him ina letter inclosing these,as you would when youshipped 
the money to him by express ? 

A. I should say so. 

Mr. CARPENTER. 
recollection about it ? 

The WitNEss. No, sir; I have not. 

Q. (By Mr. Manager MCMAnon.) Now, state to the court whether, 
when you sent these certificates forward by mail, you received any 
acknowledgment from him of their receipt. 

A. I do not remember of any. I should say generally that he al- 
ways acknowledged the receipt of remittances. That is my general 
recollection, but I do not remember any particular occasion. 

Q. After you became acquainted with General Belknap in 1870, 
state how intimate you became with him and how well acquainted 
with him. 

A. Ihave never seen him very often; I cannot tell, it is so long ago. 

Q. What were the relations between you and him socially ? 

A. They were very friendly. He has been at my house in New 
York. That is years ago, not recently ; not for the last two or three 
years. 

” Q. Has he staid at your house over night? 

A. I could not say that he ever did positively. 
50. 

Q. Have you visited him at his house in Washington? 

A. You mean socially? 

Q. Yes, sir. 

A. On one occasion only, I believe. 

Q. Do you remember at what time of the year the West Point com- 
mencement is held? 

A. I do not. 

Q. Do you remember being at West Point with Mrs. Marsh at any 
time when General Belknap was there ? 

A. I think I was, but I would not swear to it positively. 

Q. What year do you think that was in? 

A. It must have been three or four years ago. 

Q. In what year did your wife go to Europe? 

A. Eighteen hundred and seventy-two, I think. 

Q. Does that refresh your recollection now as to the time that she 
was at West Point? 

A. It may have been that year, but I am not positive. 

Q. Who went with her to Europe at the time that she went? 

A. Mrs. Bower. 

Q. The present wife of the Secretary? 

A. Yes, sir. 

Q. Have you a recollection of being at West Point at the time Gen- 
eral Belknap was there, immediately prior to your wife and Mrs. Bower 
going to Enrope? 

A. Ihave not. 
they were there. 

Q Were you at West Point more than once? 

A. I do not remember. 

Q. Have you been there at a time General Belknap was there, since 
your wife returned from Europe ? 

A. I should say no; but I am not positive. 

Q. But you do remember being there once some years ago? 

A. Ido. 

Q. Have you a recollection of your wife staying there for several 
weeks? 

A. No, not several weeks. 

Q. How long a time? 

A. Icannot tell. I think she was there for perhaps a week or two; 
Iam not at all certain of the time. 

Q. How loog did you remain at the visit you made? 

A. I think a day or two at a time, perhaps. I am not certain even 
about that. 

Q. State whether you went there, when you went up, more than 
once; or whether you went up, made one visit, and did not return? 

A. I cannot tell you positively ; but probably I was back and forth 
more than once. 

Q. You have stated that you paid General Belknap money in New 
York. About how many times in New York ? 

. I should say one or more times; I cannot answer any more posi- 
tively. 

Q. When you did not send him the money by express or send him 
a certificate of deposit, where did you pay what was coming to him? 

Mr. CARPENTER. That we object to. We do not want an argu- 
ment on the question. 

Mr. Manager MCMAHON. I will put the question in this form: 
When you did not send the money by express or by certificate, how 
did you pay it? Do you object to that? 

Mr. CARPENTER. It is a little better than the other. 

The Wirness. I think on one occasion I bought a Government 
bond. As far as I now remember, on all other occasions I gave him 
the money in New York in person. 

Q. (By Mr. Manager McMauown.) In person ? 

A. Ithink so. If there was any other mode I have forgotten it. 

Q. When you paid the money to him in person, did you take any 
receipt from him, or receive any receipt ? 


The question is whether you have any distinct 


He may have done 


I have a recollection of being at West Point when 
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A. I did not. 

Q. From what bank did you draw the money to ship to him to 
Washington City ? 

A. The bank where I kept my account—the National Bank of 
Commerce. 

Q. From what bank did you generally draw the money when you 
paid it to him in person? 

A. The same, I think, always. 

Q. State whether upon any one occasion you sent him money or 
delivered it to him without drawing a check upon your bank for the 
amount ? 

A. I do not know that I have ever done so. 
do not remember any such case. 

Q. Do you know H. T. Crosby, of the War Department ? 

A. Yes, sir. 

Q. Have you met him in New York City at any time ? 

A. I think he called at my house on one occasion to see General 
Belknap several years ago. 

Q. I referred to it for that purpose, to find out whether that re- 
freshed your recollection. He came to your house to see General 
Belknap who was stopping there at that time ? 

A. I think so. 

Q. When you delivered this money in person to General Belknap, 
state what conversation passed between you and him as to the source 
from which this money came, upon what account it was? Just give us 
the conversation ? 

Mr. CARPENTER. When and where? 

; Mr. Manager MCMAHON. On any one occasion that he remem- 
ers. 

Mr. CARPENTER. Can you not come to some one occasion and 
give us that conversation ? 

Mr. Manager MCMAHON. 

Mr. CARPENTER. Go on. 

The WITtNEss. I dono not remember any conversation between us. 

Q. (By Mr. Manager McCManon.) What did you say to him when 
you handed him the money ? 

A. Nothing. 

Q. Did he take the money ? 

A. Always. 

Q. What did he say on taking the money? 

A. Nothing that I remember. 

Q. I want to know if he made any inquiry of you in regard to the 
account upon which the money was paid? 

A. I do not remember that he ever did. 

Q. Did you ever make any explanation to him of the account upon 
which the inoney was paid? 

A. I do not remember that I ever did. 

Q. Did you and he ever have any settlement or comparison of 
books, or anything of that sort? 

A. Never. ‘ 

Q. You stated that the money was paid, at first $1,500 quarterly? 

Mr. CARPENTER. He has not said that money was paid at all. 

Mr. Manager MCMAHON. He delivered it to Belknap. 

Mr. CARPENTER. The manager understands perfectly well the 
use of words. A payment presupposes an obligation to be satisfied. 
Sending money to a man does not necessarily imply that there is any 
indebtedness whatever, and is not a payment. 

Mr. Manager MCMAHON. LI accept the criticism, but it is a nice 
one—a distinction between the payment of an obligation, and a 
present. 

Mr. CARPENTER. It is a very broad distinction on which human 
life may depend, and very well worth bearing in mind. 

Q. (By Mr. Manager McCManon.) When you delivered the money 
to him, as Mr. Carpenter wants it, you stated that you at first deliv- 
ered him $1.500 quarterly, and after the lapse of one and a half or 
two years $1,500 semi-annually. State now whether you failed to 
deliver to him exactly at the time the amount that you were to de- 
liver to him, and if so, why? 

A. The first sum sent was not sent—— 

Mr. CARPENTER. I want to object to that question, Mr. Presi- 
dent. It is as disagreeable to me to seem to be captious about 
objections as it is disagreeable to the Senate to have me captious ; 
but the insidious manner in which the facts of this case are sought 
to be kept out of view, while some deductions and conclusions are 
forced in as their substitute, is, althongh very ingenious and very 
artful and very gradual, yet perfectly apparent. We ought to have 
the questions so put to the witness that he will understand and that 
we shall understand precisely what transaction is being referred to. 
Now you call his attention to no particular transaction at all; you 
do not name a place and do not fix adate ; you do not determine any 
particular transaction ; and yet you are trying in that way to float 
him over all of them, when in the only instance in which you put the 
question direct you did not get what you wanted to get, and I suppose 
that is the reason why the manager is now seeking to generalize. 
But it is an improper way, as I believe, to lead this witness. The 
manager knows perfectly well how to put the proper questions in a 
direct examination, not fix him between this bowlder and that rock, 
and lead him from step to step and over gulch and gulf, as he is doing 
by this method of examination. This is too big a thing to be played 
on a small, mere game. Let us have it out; let us have the facts. 


It is possible, but I 


I am looking for light as well as you. 
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This is too big a court to be trifled with by that method of examina- 
tion. Here is a man put on the stand to swear to we all know what. 
Why do not they let him swear to it? Why do not they put him 
right straight forward and let us have these facts in their natural 
order, and not dragged out ove after the other in this indirect and, 

[ think, improper way ? 

M 
deprivation to the House of Representatives, no doubt, that the able 
gentleman (and I say it in all seriousness and earnestness) does not 
sit here to conduct the case of the Government for it; but that is 
one of those accidents which we cannot prevent, for the simple rea- 
son that he fails to be a member of the House. The House has se- 
lected us to try this case; and while we concede to the gentleman 
and we concede’ it honestly, not in any other except the fairest 
meaning) great ability in his profession and a full understanding of 
all the points of law and a full knowledge of all the details of prac- 
tice and a full aptitude in all the details of nisi prius trials, yet we 
most respectfully submit to the Senate that we, however humble, 
appear here trying this case on our side; and if the gentleman will 





| 


Manager MCMAHON. Mr. President, it is a matter of great 


but possess his soul in patience for a little while the time will come | 


when he can double this witness up all over four or five times with 
his unusual skill, and he can bring out all this truth that we are now so 
iusidiously suppressing. He can then make it appear that his client 
is innocent, and that all this that we are introducing as testimony 
hase nothing whetever to do with this ease. A little patience now, a 
li the of that which we have exercised, and the time will come when 
all these material facts in this case, all this hidden truth can be 
brought out in the full sunlight that we have had in the last three 
or four days. Now we propose, and we must be allowed that priv- 
ilege, to put the questions to the witness. I never knew that right 
interfered with before, 

Mr. CARPENTER. Well, Mr. President, I have had some little ex- 
perience in the trial of causes at nisi prius, as the gentleman says, by 
Which I mean an examination into facts, and I never saw acase tried 
under those circumstances in which one of two things did not occur: 
either the lawyer who examined his witness examined him properly, 
or the other lawyer, if he had any sense, objected to the improper 
questions put. Ido not understand that the House of Representa- 


tives comes here with any greater dignity than we do, not a particle. | 


They are prosecutors, he is defendant ; and he has as much right here 
at this tribunal as the whole aggregate House of Representatives. 
They have no more right to put an improper question than we. 

Mr. Manager MCMAHON. Understand me; we do not claim the 
right to put an improper question. We claim the right to conduct 
the examination properly in the way that we see fit. 

Mr. CARPENTER. Iwill make an explanation to answer that, 
and say Ido not claim to object to a proper question. That leaves 
us exactly where we started: Is thisa proper question or not? That 
is all | wish to say about it. 

Mr. SUERMAN. Let the question be read. . 

The PRESIDENT pro tempore. The question will be read by the 
reporter, 

The question was read from the Official Reporter’s short-hand notes, 
as follows: 

Q. When you delivered the money to him you stated that you at first delivered 
hin $1,500 quarterly, and after the lapse of one and a half or two years $1,500 semi- 
annually. State pow whether you failed to deliver to him exactly at the time the 
amount that you were to deliver c him; and, if so, why? 

The PRESIDENT pro tempore. Shall this question be put? 

The question was decided in the aflirmative. 

The PRESIDENT pro tempore. The objection is overruled, and the 
question will be answered. 

The Witness. If I understand the question, I should say that it 
was my habit to send him money as soon as I heard from him, very 
soon after it was remitted tome. Is that the answer? 

Mr. Manager MCMAHON. Yes, sir; but the question goes further 
than that: Whether you paid him, say within the last year, $1,500 
semi-annually at the times that you had been in the habit of sending 
to him previously ? 

A. It was my habit to send it to him soon after having received it; 
but those dates were somewhat irregular. 

Q. (By Mr. Manager McMauon.) In the last year state any irregu- 
larity about the dates and what amounts you delivered him in the 
last year. ; 

A. I think the last money I sent him was about half of $1,500. 

Q. About what time of the year did you send that, and what year? 
A. I should say it was last November, but I am not positive. 

Q. November, 1875? 

A. I should say so, but Iam not positive. 

Q. You had received about $1,500 from the Southwest ? 

A. Yes, sir. 

Q. Of which you sent forward one-half? 

A. Yes, sir. 

Q. Did you deliver the other half at any subsequent date; and if 
go, to whom? 

A. I delivered it to Mrs. Belknap at the St. James Hotel, New 
York, I should say shortly betore Christmas. 

Q. Last Christmas? 

A. Yes, sir. 

Q. How much did you deliver to her there ? 





A. I should say it was the half of the remittance that came to me 
from Mr. Evans, probably from $700 to $750. 

Q. When you delivered this money to Mrs. Belknap, state whether 
you had had any previous communication with the Secretary of War 
concerning it? 

A. I think I wrote him, as was my custom, that I had a remittance, 
and I think his reply was to call and see his wife, that she would be 
at the St. James Hotel at suchadate. That is my recollection; I am 
not absolute about it. I think that is the fact. 

Q. Give us the substance of the letter you received from Genera] 
Belknap again, as near as you can, the exact language, when you 
wrote to him last December that you had a remittance for him. Give 
us now the substance of his reply, or as near as you can the words of 
his reply. 

Mr. CARPENTER. May I be allowed ¢o ask one question right 
there ? 

Mr. Manager MCMAHON. Yes. 

Q. (By Mr. CARPENTER.) Have you any distinct recollection that 
you received any such letter? 

A. No, sir. 

Q. Then would it not be pretty difficult to give the contents of it? 
Do you now distinctly remember the circumstance that you did re- 
ceive such a letter from Belknap telling you to go and see his wife? 

A. I do not know that I did—not positively. 

Mr. CARPENTER. Then it would be pretty difficult to give the 
contents of it. 

Q. (By Mr. Manager McManon.) What is your best recollection 
as to whether you received a letter from him or not before you paid 
the money to his wife? 

Mr. CARPENTER. He says he has no distinct recollection. 

Mr. Manager MCMAHON. No,I beg your pardon. I ask what is 
his best recollection about it. 

Mr. BLAIR. We submit, Mr. President, that when the witness says 
that he does not recollect receiving any such letter at all it is objce- 
tionable to ask the witness what his best recollection is of the con- 
tents of the letter which he says positively that he does not recollect 
having-received. 

Mr. Manager MCMAHON. Before the gentleman sits down a ques- 
tion may narrow this controversy. He has already testified -—— 

Mr. LOGAN. Ask him the question again, and let us know just 
what he does say. 

The following question was read by the Official Reporter from his 
short-hand notes: 

Q. Give us the substance of the letter you received from General Belknap again 
as near as you can, the exact language, when you wrote to him last December that 
you had a remittance for him. Give us now the substance of his reply, or, as neat 
as you can, the words of his reply. 

Mr. CARPENTER. Having asked this witness if he distinctly 
recollects receiving such a letter, and he having said he does not, the 
question in substance now is, what would have been the contents of 
it if he had received it? 

Mr. Manager MCMAHON, I beg your pardon. Iask him now, what 
is his best recollection as to having received such a letter? 

Mr. CONKLING. Let him answer that. 

The PRESIDENT pro tempore. The witness will answer that ques- 
tion. 

Mr. Manager MCMAHON. Of course prior to paying the money to 
Mrs. Belknap. 

The Witness. I shall have to make something of an explanation. 

Mr. Manager MCMAHON. Go ahead. 

The Witness. When the remittance came from Mr. Evans—the 
last half—I wrote General Belknap and he wrote me back to send 
the money to his wife, No. 2222 G street, but that letter miscarried. 
I did not hear from him for I guess two weeks, perhaps three, I do 
not remember exactly, and I wrote him again; and it was then, I 
think, that he told me to go and see his wife at the Saint James 
Hotel. I think he wrote me that; and while she was in New York 
the missent letter turned up, which had the direction in it that I 
have stated, to send this money to No. 2222 G street. 

Q. (By Mr. Manager McManon.) Are these letters now in exist- 
ence or have they been destroyed ? 

A. That letter I gave to Mrs. Belknap. 

Q. Which one do you refer to now ? 

A. The delayed letter. 

Q. What became of the other which came to you, the last one? 

A. ThatI destroyed, nodoubt. I donot remember positively about 
iv; but it was my habit to do so. That is all I remember. 

Q. About what time of the year 1870 did you first become ac- 
quainted with John 8. Evans? 

A. It must have been very early in October. 

Q. Have you any points or memoranda by which you can fix the 
exact time? 

A. Nothing nearer than the date of the contract. 

Q. About how long before you entered into the contract with him 
that you refer to was it that you met him? How many days before? 

A. I cannot say positively—four, five, six, or seven days probably. 

Q. What business was Mr. Evans pursuing in the city of Washing- 
ton when you first met him? 

A. He told me he was there seeking —— 

Mr. CARBENTER. That will not do. 
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Q. (By Mr. Manager McMauon.) Where did Mr. Evans reside in 
Washington City at that time? 

A. I think he told me he resided 

Mr. CARPENTER. No matter what he told you. 
any such conversation. 

Q. (By Mr. Manager McMaunon.) How many interviews did you 
have with him before you made the contract referred to? 

A. I cannot tell you positively; one or two, possibly three. 

Q. Did you go to see him first, or did he go to see you? 

A. I went to see him, I think. 

Q. How came you to go to see him—by whose direction? 

A. I think General Belcnap’s or his wife’s, and I think it was the 
General himself who told me he was in the city. 

(). What else did the General say ? 

A. This refers to my appointment as post-trader? 

«), Yes, sir. 

A. My reply would not include the first conversation. 

Q. lam speaking now of what General Belknap said to you that 
led you to go and see Evans. 

A. He said he would appoint me to this place, post-trader at Fort 
Sill, I think, and he then told me that I had better go and see Mr. 
Evans; that he was in the city and an applicant for re-appointment; 
and that if I was to run the post myself I think he said I ought to 
make an arrangement with him to buy out his stock of goods and his 
buildings, because it would not be fair to turn him out of his position 
without buying out his stock and buildings; it would ruin him, or 
something of that kind, and he would not consent to it. 

. You went to see Mr. Evans upon that? 

. L did. 

. Did you see Mr. Evans and make an arrangement with him? 
. I did. 

Q. Who gave you the information as to where he could be found ? 

A. I think General Belknap himself. He might have told me the 
hotel or he might simply have said he was in the city and I searched 
for him; I do not remember, if is so long ago. 

Q. [Handing to the witness the agreement of October 8, 1870, be- 
tween himself and J. 8. Evans, heretofore offered in evidence.] Look 
at this before I ask any more questions and see if this is the agree- 
ment you subsequently entered into with Mr. Evans. Do you recog- 
nize your signature? 

A. Yes, sir; I do. 

Q. Dil Mr. Evans sign that paper with you? 

A. He did. 

Q. This agreement was reduced to writing in New York City. State 
whether it was agreed to before it was reduced to writing, and, if so, 
where. In other words, whether you came to any understanding in 
Washington before you went to New York City ? 

\. We came to an understanding as to the amount he was willing 
to pay, if I would allow him to hold the post and continue the busi- 
ness at Fort Sill. 

Q. In that connection, without further questions, give us all that 
passed between you and Mr. Evans prior to the execution of this 
contract. 

Mr. CARPENTER. That we object to, Mr. President. 

Mr. Manager MCMAHON. We have no objection to the submission 
of the question to the Senate if there is no argument to be made. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate. 

Mr. CARPENTER. The Senate, of course, will observe that this 
calls for a conversation between the witness and a third person, not 
in our presence, with no ‘oretense that we know aaything about it. 

The PRESIDENT pro tempore. The question is on the admission 
of the interrogatory. 

The question was decided in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Q. (By Mr. Manager MCManon.) You wentto New York City and 
entered into this agreement ? 

A. Yes, sir. 

Q. State whether after you came to an understanding with Mr. 
Evans in Washington City you went to see the Secretary of War 
before you went to New York City ? 

A. I think I did. 

Q. What passed between you and him at that time? What did 
you say to the Secretary of War and what did he say to you? 

A. I think I asked him if he would appoint Mr. Evans in my place 
if 1 would withdraw in his favor. 

Q. What did he say? 

A. I think he assented. 

Q. Did you then go to New York? 

A. Yes, sir. 

Q. Did you, after this agreement was executed, send any word to 
the Secretary of War? 

A. There seems to have been a letter read here, but I had forgot- 
ten all about it. 

Q. To whom was Mr. Evans’s commission as post-trader sent first 
ry the Secretary of War, or Adjutant-General, or wherever it came 
rom? 

A. Well, sir, from something that I have heard here I should have 
been led to suppose it was sent to me. 

Mr. CARPENTER. If you do not know, say so. 
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The Witness. I had forgotten. 

Q. (By Mr. Manager McManon.) After this agreement was ex« 
cuted between you and Mr. Evans, state how soon you received any 
money under it? 

A. I think in the following month. 

Q. Where did you deposit the moneys that you received from 
Evans; in what bank ? 

A. In the National Bank of Commerce, I think. 

Q. Have you the bank-book or anything to show the date at which 
you received the first $3,000 from Evans? 

A. I have not. 

Q. About how long did Evans continue to pay you $12,000 a year 
or $3,000 a quarter ? ' ; 

Mr. CARPENTER. He has not siated 

Mr. Manager MCMAHON. 

Mr. CARPENTER. You 
dence. 

Mr. Manager MCMAHON. it has been offered in evidence 
and read on a previous day. (Tothe witness.) How long wasit that 
you received quarterly from Evans $3,000 under this agreement ? 

A. I should say perhaps eighteen months, more or less; I am not 
certain about the time. 

Q. What led to the reduction from $12,000 a year to $6,000 a year? 

A. It was mainly the complaints of Evans and his partner, Mr. 
Fisher; and the publication of the Tribune article may have had 
something to do with it. 

Q. Do you refer now to the article that was read here in evidence 
the other day as from the New York Tribune ? 

A. Yes, sir. 

Q. After that article appeared in the New York Tribune, what con 
versation passed between you and General Belknap in regard to it? 

Mr. CARPENTER. Would it not be better and more in form to ask 
him if there ever was any conversation, and then to ask what it was? 

Mr. Manager MCMAHON. 
thing. 

Mr. CARPENTER. It seems to me it does not. You want to call 
the witness’s attention to the fact that there was one, you remind 
him of that, and then you put your other questions. I would rather 
it should come in the other order. 

Mr. Manager MCMAHON. I do not think I can accommodate the 
counsel in so small a matter as that. 

Mr. CARPENTER. Go ahead then. 

Q. (By Mr. Manager McManon.) What conversation, if any—I will 
put that in— passed between you and the Secretary of War in regard 
to that New York Tribune article? 

A. I think the next time I saw him—but how soon after it was I can 
not say, I think it might have been one month, or it might have been 
four—he asked me if I had a contract with Evans, and I think Lasked 
him who he thought was the cause of the articles appearing in the 
Tribune, who was theinstigator. At all events I think he told me 
who he thought was; whether in reply to a question of mine or not, 
I am not certain. 

Q. What name did he give? 

A. I think he gave the name of General Hazen, that he thought he 
was, 

Q. Where did this conversation occur ? 

A. My impression is that it was in New York. 

Q. Do you remember the business that brought him over there ¢ 
that time? 

A. I do not at all. 

Q. When he asked you whether you had a contract, what reply, i 
any, did you make? 

A. I said I had. 

Q. Did he make any inquiry as to the terms of that contract ? 

A. Not that I remember. I think not. 

Q. What further conversation passed between you and him 
regard to that contract ? 

A. None that L remember. 

Q. Who made the first reference to the New York Tribune article ? 

A. I cannot tell you positively. 

Q. What conversation, if any, passed between you in regard to the 
continuance of this contract between you and Evans? 

A. Not any that I remember. 

Q. Have you stated all now that occurred between you and General 
Belknap upon that occasion when you state that he asked you if you 
had a contract and you told him you had? 

A. It was this conversation about who was the author of the article 
in the New York Tribune? 

Q. Yes, sir. 

A. It seems to me that I said something to him that I had reduced 
the bonus at the fort from $12,000 to $6,000. It seems to me I said 
something of that kind. 

Q. What did he say in answer to that? 

A. I do not remember that he said anything. I would not swear 
to that as very positive recollection, but it is the best I have. 

Q. Why did you communicate that fact to him that you had re- 
duced it to $6,000? 

Mr. CARPENTER. He is not positive that he did. 

Mr. Manager MCMAHON. But he says that he thinks he did. 
the witness.) Why did you communicate that fact to him? 


that he ever paid it. 
The agreement shows it. 


have not offered the agreement in evi- 
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It seems to me it amounts to the same 
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A. It seemed to be a natural one to communicate. 

Q. (By Mr. Manager McManon.) Why? 

Mr. CARPENTER. I object to that. What seemed to the witness 
to be natural to do, and why it seemed to be natural, cannot be proper 
testimony. 

Q. (By Mr. Manager McManon.) Why did you communicate to 
him the fact that you had reduced the bonus at the fort from $12,000 
to $6,000 ? 

A. Because I had been sending him this amount of money. 

Q. Did General Belknap know where these moneys came from that 
you were sending to him? 

Mr. CARPENTER. I object to that question. That calls for a 
conclusion, not for a fact. 

Mr. Manager MCMAHON. It is a square fact, I think. 

Mr. CARPENTER. I donot think itis. A conclusion may be drawn 
from a correspondence running through years, and a dozen conversa- 
tions ; but it is a conclusion always. If you ask him what he told 
General Belknap, or what Belknap ever said to him, that calls for a 
fact; but to ask him whether he must have known sucha thing calls 
for conclusion. 

Mr. Manager MCMAHON. I do not ask whether he must have 
known. 

Mr. CARPENTER. You may ask whether he knew it. 

Mr. Manager MCMAHON. Linsist on the question. Did General 
Belknap at this time know where this money was coming from that 
was being paid to him? 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate, shall this interrogatory be admitted f 

The question was decided in the affirmative. 

Mr. Manager MCMAHON. Answer the question, Mr. Marsh. 

The question was read by the Official Reporter from his short-hand 
notes, as follows: 


Q. Did General Belknap at this time know where the money was coming from 
that was being paid to him? 


A. I should say that I presume he did. 

Q. (By Mr. Manager McManon.) Had you had at that time any 
business transactions with him whatever, except the Fort Sill matter ? 

A. No, sir. 

Mr. CARPENTER. You have not shown any transaction between 
him and General Belknap. 

Mr. Manager MCMAHON. We have shown that this witness sent 


one-half the Fort Sill money to General Belknap. That is a trans- 
action. 


Mr. CARPENTER. Go ahead. 

Q. (By Mr. Manager McManon.) What is your answer to the 
question, whether you ever had any other business transactions or 
money trapsactions with General Belknap, except this Fort Sill or 
Southwest matter? 

A. L never had, to my recollection. 

Q. Where did all the money come from that you sent by express or 
certificate or that you delivered to General Belknap? From what 
source did it come f 

A. It came from John S. Evans & Co 

Q. What connection had it with this contract which we have 
offered in evidence f 

A. It was in fulfillment of the terms of the contract. 

Q. State now whether, up to the lst of March, 1876, you had deliv- 
ered to Mr. Belknap, or sent to him, the half of all the money that 
you received from John 8. Evans on account of this Fort Sill trans- 
action. 

A. I had, either to him or one or both of his wives. 

Q. Upon how many occasions did you deliver money to his wife or 
wives ? ‘ 

A. I sent the first money that came to me from the fort, the half 
of it, to his first wife, now deceased. 

Q. When was the second time f 

A. That was in December, 1875, about Christmas. 

Q. Then they were the first and last payments ? 

A. Yes, sir. 

Q. Did you make any other payment, or deliveries, or shipments 
except the tirst and last to his wives? 

A. Not that I remember. 

Q. How did you send the first shipment, and about what time, to 
the second Mrs. Belknap, now dead f 

A. It was in November, 1870. 1 sent it to her by express. 

Q. You have stated that you never sent money by express except 


upon order. Who directed you to send that money by express to Mrs. 
Belknap f 


A. I do not think any one did. 

Q. How soon did you send it after you received it ? 

A. I should say very soon; but I do not remember positively. 

Q. Did you send it by the same express company that you have 
spoken about, Adams Express f 

A. Lam not positive, it issolongago. May I be allowed toexplain? 

Mr. Manager MCMAHON. Yes, sir. 

A. According to the express company’s books—— 

Mr. CARPENTER. Never mind that. 


Mr. Manager MCMAHON. The witness has a right to make the 
explanation. 5 


A. According to the express company’s books as produced here, the 


first remittance was sent to General Belknap. I have a very clear 
recollection that I sent the money to her. 

Mr. CARPENTER. Probably it is a mistake in the entry in the 
book. 

A. I do not know that it was. If I was called upon to explain it, 
I should say that inside of the package addressed to him was another 
sealed package addressed to her with the money in it. I am sure | 
sent the money to her. 

Q. (By Mr. Manager McManon.) Do you remember the day that 
the second Mrs. Belknap died ? 

A. It was very late in December, 1870. 

Q. The 30th or 31st of December, was it not ? 

A. About that date. 

Q. Do you not remember that on New Year’s Day there was no ob- 
servance of the day here on account of her death? I refer to that to 
fix the time. 

A. I do not remember that fact. 

Q. It was about the last day of December, 1870? 

A. Yes, sir. 

Q. How many children had General Belknap? 

A. By this wife one. 

Mr. BLACK. Do you want to know about the rest? 

Mr. Manager MCMAHON. No, that is all I want. (To the wit- 
ness.) He had one child. How old was it at the time its mother 
died? 

A. I cannot tell you. It was very young. 

Q. (By Mr. Manager McManon.) How soon after the death of the 
mother did the child die ? 

A. I should say the following summer. 

Q. That would be in 18717 

A. Yes,sir. I am not positive about that date. 

Q. Have you any recollection about the time that General Belknap 
married his present wife ? 

A. No, sir; not positively. 

Q. In making your application for appointment as post-trader you 
tiled a recommendation—— 

Mr. CARPENTER. Will not the manager ask him whether he ever 
did make an application and how he did make it? 

Mr. Manager MCMAHON. That has been proved already. 

Mr. CARPENTER. Then do not state it again. 

Mr. Manager MCMAHON. I am simply coming to the question. 
(To the witness.) You filed a recommendation. State whether you 
made any application to Senator SHERMAN for a recommendation ? 

A. I did not personally. 

Q. Did you ever file any recommendation from Senator SHERMAN? 

A. I do not remember. 

Q. You filed one, I believe the record shows, from Job Stevenson? 

A. Yes, sir; but I had forgotten it. 

Mr. CARPENTER, (to Mr. Manager MCMAnon.) Will you ask the 
witness who this Job Stevenson is? 

Q. (By Mr. Manager McCManon.) Who was Hon. Job E. Stevenson? 
A. A member of Congress. A member of the House from Cincin- 
nati. Ido not know whether he was in the House at that time. 

Q. He had been a member ? 

_A. He had been a member; whether he was at that time or not, | 
am not certain. 

Mr. Manager MCMAHON. That is all for the present, I believe. 
We are through with the direct examination. 

Mr. CARPENTER. If the court please, with the permission of the 
managers, at this point I will ask the court for an attachment against 
Mr. Evans. He has been subpoenaed, as the record shows, and I be- 
lieve has not answered to his name at all. He is an important wit- 
ness for this defense, and we ask that an attachment may issue now 
and be put in the hands of the Sergeant-at-Arms before the next train 
leaves for New York. 

Mr. Manager MCMAHON. I simply desire to state in that connec- 
tion that Mr. Evans is an important witness for the prosecution, and 
has been subpeenaed and ordered here by telegraph on several occa- 
sions, and that an attachment would have been issued by the Gov- 
ernment for him if we had not the information that he had started on 
the 4th of July to be here. 

Mr. BLACK. Where from? 

Mr. Manager MCMAHON. From Fort Sill, our dispatch says. 

The PRESIDENT pro tempore. Is there objection to issuing the 
attachment? 

Mr. Manager JENKS. None. We want it. 

Mr. Manager MCMAHON. We make no objection to the issuing of 
the attachment, provided the proper foundation is laid. We do not 
wish to be held responsible for it. 

Mr. CARPENTER. The return of the Segeant-at-Arms shows that 
he was subpenaed. 

Mr. Manager MCMAHON. By telegraph. I do not know whether 
that would be held sufficient. 

Mr. CARPENTER. He is on the list of witnesses which Mr. Bel- 
knap asked to have subpeenaed. 

Mr. SHERMAN. I ask for the reading of the return of the officer 
who made the service. 

Mr. CARPENTER. The subpena was denied to Mr. Belknap on 
the ground that Evans had already been subpenaed by the Govern- 
ment. 











Mr. Manager MCMAHON. And the Government in good faith has 
subpenaed him and desires his attendance. 

The PRESIDENT pro tempore. The Secretary will report the re- 
turn. 

The Curer CLERK. The return to the subpena to John 8. Evans, 
made by the Sergeant-at-Arms, is in the following words: 


Wasnineton, D. C., July 1, 1876. 


I made service of the within subpeena, telegraphing the same to the within-named 
John S. Evans, at Fort Sill, Indian Territory, on the evening of the 2d day of June, 


JOHN R. FRENCH, 
Sergeant-at-Arms United States Senate. 

Mr. Manager MCMAHON. I will state in addition that I have seen 
adispateh in the Sergeant-at-Arms’ room from John 8. Evans acknowl- 
edging the receipt of this subpena. 

Mr. CARPENTER. On that we ask for an attachment. 

The PRESIDENT pro tempore. The counsel asks for an attach- 
ment. Shall it be granted? The Chair hears no objection. It is so 
ordered. 

Mr. CARPENTER. We want it placed in the hands of the Ser- 
veant-at-Arms at once, 
~ The PRESIDENT pro tempore. It will be. 

Mr. EDMUNDS. May I inquire of the Chair whether there was 
proof that Evans had been served ? 

' The PRESIDENT pro tempore. It was stated that there was an ac- 
knowledgment of his service by telegraph. 

Mr. EDMUNDS. I move to reconsider that order. 

lhe PRESIDENT pro tempore. The question is on the motion to 
ret onsider. 

lhe motion to reconsider was agreed to. 

The PRESIDENT pro tempore. The question now is on ordering 
the attachment. 

Mr. EDMUNDS. I should like to have the proof of service read. 

The PRESIDENT pro tempore. It has been read. The Secretary 
will read it again. 

Mr. MERRIMON. I ask counsel to state the ground on which they 
base their motion for this attachment. 

Mr. CARPENTER. Mr. President, I will state the facts of the case 
as | understand them. Mr. Evans is regarded by us as one of the 
most material witnesses for the defense. He was on the original list 
furnished by us to the Secretary upon which subpeenas were ordered 
by this court to issue. The proper authorities—I do not remember 
whether the Secretary or the Sergeant-at-Arms—declined to summon 
him for us; at all events the witnesses who had been subpeenaed by 
the Government were not subpeenaed as for the defendant, of course 
to save the expense of a double subpana, which was unnecessary ; 
but our request was for a subpeena for him to bring him here on the 
ith of July. The subpena that was issued was a telegraphic sub- 
pena or a subpeena telemahed over the wires to him which he ac- 
knowledges the receipt and service of by telegraph. I understand 
that that is the way in which all the witnesses at this trial have been 
subpenaed. I want tostate in that connection that unless Mr. Evans 
is here when the case closes on the part of the prosecution we shall 
be driven to appeal to the court to delay the trial till he can be here. 
For the purpose of avoiding that motion, which we shall be com- 
pelled to make, I interrupted the managers, with their consent, as soon 
as I learned the fact that he was not here, to make this motion, so 
that no time may be lost by our neglect. We understand that he is 
to-day at Fort Sill. 

Mr. EDMUNDS. I ask that the return of the Sergeant-at-Arms on 
the subpena that contains the name of Evans be jead, that we may 
see what is the official proof. 

The PRESIDENT pro tempore. 
been sent for. 

Meantime may I inquire whether the counsel is right in saying that 
the service of all subpoenas for this trial on witnesses at a distance 
has been made by telegraph? 

Mr. CARPENTER. I understand so. 

The PRESIDENT pro tempore. Not all, the Chair is informed by 
the Sergeant-at-Arms. 

Mr. Manager LAPHAM. In no case, as I. understand, except by a 
previous arrangement with the witnesses who have been here before 
one of the committees. 

Mr. CONKLING. Had this man been here? 

Mr. Manager LAPHAM. Yes, sir. 

Mr. CONKLING. So that you had his consent ? 

Mr. Manager LAPHAM. I am not certain as to that. 

ie Mr. President, what has become of the sub- 
pena 

The PRESIDENT pro tempore. 


The Chair so understood, and it has 


It isin the hands of one of the clerks, 
and has been sent for. It wassent out to have the attachment made 
out. It will be here as soon as he can be reached. 

Mr. STEVENSON. I should like to inquire of the managers or 
counsel for the defense if there is any law to summon a witness by 
telegraph. I am not aware of any. 

_Mr. Manager MCMAHON. Mr. President, did I understand the 
Senator as making the inquiry of me or of the counsel ? 


Mr. STEVENSON. Iask the question ofeither side. I understood 


the witnesses to have been summoned by telegraph. I want to know | 


whether that was a legal summons or not. 
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| Senate other than it may have- 











Mr. Manager MCMAHON. I would state to the honorable Senator 
that the Government stands in a different position probably in this 
case from the defendant. 

Mr. STEVENSON. I was only speaking as to this gentleman ? 

Mr. Manager MCMAHON. This gentleman is in the category of all 


the other of the Government witnesses, except some few about the 
city. They had all been regularly subpcenaed before House commit- 
tees and had testified before House 


committees and were not finally 
discharged by the House committees, but ordered to go until further 
notified by telegraph; but of course that confers no power upon the 


witnesses ? 


Mr. CONKLING. And this is one of 

Mr. Manager MCMAHON. Yes, sir. 

The PRESIDENT pro tempore. The Chair is informed and will state 
that in all cases where telegraphic se1 curred the parties re- 
sponded to the service by dispatch 

Mr. EDMUNDS. We want to see the papers. 
of the Sergeant-at-Arms. 

The PRESIDENT pro tempore. 
for the paper. 

Mr. EDMUNDS. Cannot the 

The PRESIDENT pro tempore 

Mr. SHERMAN. The reporter can read the return. 

Mr. CARPENTER. The reporter has the return in his minutes. 

Mr. STEVENSON. Ido not know that aservice by dispatch would 
authorize an attachment. 

Mr. LOGAN. Iwishtomake an inquiry. A few ¢ 
was made for an attachment to issue against certain witnesses, I 
should like to know if that attachment was issued. 

The PRESIDENT pro tempore 
such order was made. 

Mr. Manager JENKS. I ask unanimous consent to make a request 
that the attachment shall be issued, and then when the witness comes 
in if he were not regularly served itcan be found ont by inquiring of 
him upon oath, and of course there would be no penalty, in pursnance 
of that attachment, inflicted. The process of attachment is only a 
means of bringing him in, and it would only amount in substance to 
a subpena to appear forthwith, as in many cases we do have subpe- 
nas issued to appear forthwith and bring in the witness then and 
there. Now in lieu of that, as he has been served by subpeena over 
the wires and as he has acknowledged that fact, if he be brought here 
upon an attachment and it does not appear that he has been sub 
penaed and had full notice, let it have the effect only of a subpoena 
to appear forthwith; and in the event of his saying that he had no 
tice and opportunity to appear and disregarded it, then he ought to 
be punisbed. 

Mr. CONKLING. The question I suggest is one of power. Have 
we power to attach a witness who has not been subpcenaed legally? 
By “legally” I mean as the law says he shall be. 

Mr. Manager JENKS. I should say you have not power to attach 
in the sense of punishment; but you have power to bring in; and 
the question as to whether that power has been rightly exercised 
may be determined by proof afterward. Then you can prove that 
you have issued your process and that you had power to issue if 

Mr. EDMUNDS. Have we the power to deprive witnessof his liberty 
all the way from Fort Sill here if he has not committed any offens 

Mr. Manager JENKS. It would only have the effect of a subpoena 
that he appear forthwith in that event. 
punish or not punish. 

Mr. BLACK. The attachment 
Mr. JENKS, and bring him here? 

Mr. Manager JENKS. That was the ordinary process to bring in 
a suitor at the common law; but there was no special harm done; 
it was merely to bring him into court. This is only as a matter of 
defense; the application comes from your own side. 

Mr. BLACK. From our side? 

Mr. Manager JENKS. From you. 

Mr. EDMUNDS. I move that this subject be laid on the table for 
the time being. 

The PRESIDENT pro tempore. The return has been read by the 
Secretary; and the reporter can read it from his notes of what the 
Secretary read. 

Mr. BDMUNDS. 
ject on the table. 

The motion was agreed to. 

Mr. CARPENTER. Mr. President, I do not know, after the thing 
is laid on the table, whether we shall have any rights over it again 
or not. We desire to state that if Mr. Evans is not here when the 
prosecution close their case, we shall be compelled to move for an 
adjournment until such time as he can be produced. 

The PRESIDENT pro tempore. The service is here now. 

Mr. CONKLING. Let us hear it read. 

The PRESIDENT pro tempore. Is there objection to having the re- 
turn read? The Chair hears none, and it will be read. 

The Chief Clerk read as follows: 


vice o 
We want the return 


A messenger has been dispatched 


trial go on in the mean time ? 


Phat is left to the parties. 


l 1sagoa request 


rhe application was withdrawn. No 


It is purely discretionary to 


is order to arrest him, is it not, 


an 


We shall get it presently. I move to lay the sub- 





WASHINGTON, July 1, 1876 
I made service of the within subpeena., telegraphing the same to the within-named 
John 8S. Evans at Fort Sill, Indian Territory, on the evening of the 22d day of June, 
1876. 
JOHN R. FRENCH 


Sergeant-at-Arms, United States Senate. 
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Mr. EDMUNDS. That is no service in point of law. 

Mr. CARPENTER. We have done everything in our power about 
that man. We have furnished his name as a witness, and the court 
has ordered him to be subpoenaed. 

Mr. EDMUNDS. It is not your fault. 

Mr. CONKLING. Ido not see that the counsel could do anything 
more. 

Mr. Manager HOAR. I suppose he will be here; but I do not think 
it unreasonable to require the counsel to reduce to writing what they 
propose to prove by him. 

Mr. EDMUNDS. I ask unanimous consent to move that a subpena 
issue for John 8. Evans, commanding him to appear forthwith. 

The PRESIDENT pro tempore. The Senator from Vermont moves 


that asubpa@na be issued commanding Mr. Evans to appear here 
forthwith. 


The motion was agreed to. 

The PRESIDENT pro tempore. The order will be executed. 

Mr. EDMUNDS. Now let us see if we cannot get that process 
served according to law. 

Mr. Manzger MCMAHON. I would prefer that the subpena issue 
upon behalf of the defendant, because I wish any application for con- 
tinuance to be based upon their own ground, not upon ours. 

Mr. EDMUNDS. We are executing our own order. 

The PRESIDENT pro tempore. The direct examination of the wit- 
ness Marsh has been concluded. The counsel will proces 1 with the 
cross-eXamination, 

Mr. CARPENTER. Mr. President, the examination of this witness 
has been rather peculiar. He has been escorted around the case two 
or three times. He has at times been brought very near the border 
of it; but whether he has passed over the limit into anything that is 
material and whether he has testified to anything that we need con 
trovert in many particulars must depend upon a most critical exam- 
ination of the precise words which the manager and the witness, who 
have understood each other so well, have employed. I therefore ask 
(and the court will see that it is not at all for delay, but only for the 
purpose of having an opportunity to examine his testimony in print 
to-morrow) that we may be permitted to waive this afternoon the 
cross-examination of this witness and take it up to-morrow or at 
some subsequent stage of the trial. 

The PRESIDENT pro tempore. Is there objection to this course 
being pursued? The Chair hears none. 

Mr. Manager MCMAHON. Mr. Marsh, before you leave the stand 
I want to ask one question which I had really forgotten. (To Mr. 


Carpenter.) You have no objection to making the case complete for 
you, of course ? 


Mr. CARPENTER. Certainly not. 
CaLeB P. Marsu’s examination continued. 


By Mr. Manager MCManion: 


Q. When Mr. Evans wanted any favors or applications made to the 
War Department, state, if you have any knowledge, whether he made 
application to you or directly to the Secretary of War. 

Mr. CARPENTER. When he made application? There is no proof 
he ever did make application. 

The Witness. He has made application to me. 

Q. (By Mr. Manager McManion.) What did you do with those ap- 
plications ? 

A. It was my habit to forward them to the Secretary of War. 

Q. What would the Secretaryg@f War do with his answer to the 
requests or applications? 

A. Ido not know, Lamsure. Repeat the question, please. 

Q. After you had forwarded these applications or requests .of Mr. 
Evans to the Secretary of War, what notice, and how, would be 
taken of them by the Secretary of War? 

A. That was usually the last I would hear of them. - 

Q. State whether upon any occasion the request was transmitted 
back through you? 

A. I do not remember any. 

Q. Do you remember anything about any complaints being made 
at any time about the selling of spirituous liquors by Evans or the 
introduction of them into the Indian Territory ? 

A. I do not now remember. 

Q. Have you any recollection of being consulted by the Secretary 
of War upon that question at any time? 

A. I do not remember. 


WILLIAM B. Hazen sworn and examined. 
By Mr. Manager MCMAHON: 
Question. General, you are in the Army? 
Answer. I am. 
. In what position ? 


I am a colonel of the Sixth Infantry and brevet major-general. 


. How long have you been colonel of that regiment ? 
. Since 186. 


. In 1870 where was it stationed ? 


- In 1870 my regiment was stationed in the Indian Territory. 

- Was Fort Sill within your lines? 

. It was in my command but a small portion of the time; but four 
companies of my regiment were stationed there. 
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Q. How long were four companies of your command stationed there 
and during what period of. time? 

A. They went there in the spring of 1868,and I think they remained 
there for two or three years; I do not remember precisely. 

Q. Where were you stationed in, say, February, 1872? 

A. I was stationed at Fort Hays, Kansas. 

Q. Were any of your troops at that time at Fort Sill? 

A. I think they were. They were or had just beca removed from 
there. 

Q. Have you been personally to Fort Sill? 

A. I have been. 

Q. Have you ever seen the contract between John 8S. Evans and 
Marsh ? 

A. I never have. 

Q. Were you at Fort Sill at any time between, say, July 1, 1870, and 
February 17, 1872? 

A. No. 

Q. Was Fort Sill under your command, do you say ? 

A. Fort Sill was under my command for a very short time in 1869 
or 1570; perhaps it was in 1870. 

Q. What time of 1870? 

A. It was the latter part of 1870, and probably the first part of 1871. 

Q. Was your attention called at any time to the post-tradership at 
Fort Sill?. 

A. It was. 

Q. By whom? 

A. By a great many officers of my own regiment and of the Tenth 
Cavalry, but particularly by Lieutenant Pratt of the Tenth Cavalry ; 
and also I would say by Mr. Fisher, one of the members of the firm 
of Evans & Fisher. 

Q. Was your attention called to it officially as an officer of the 
Army ? 

A. As an officer of the Army. 

Q. Did you communicate these facts directly or indirectly to the 
Military Committee of the House ? 

A. I did. 

Mr. CARPENTER. One moment. We object to that. We under- 
stand that the method of communication in the Army is not through 
Congress. 

Mr. Manager MCMAHON. We shall find out about that. 

Mr. CARPENTER. We object to this question. 

The PRESIDENT pro tempore. Do the managers insist upon it? 

Mr. Manager MCMAHON. I will withdraw it for the present. 

The PRESIDENT pro tempore. The question is withdrawn. 

Q. (By Mr. Manager McManon.) Did you come on to Washington 
City in February, 1572? 

A. I did. 

Q. State, if you know, who furnished the information upon which 
the New York Tribune article was published. 

Mr. CARPENTER. That we object to. What can be the object 
of that testimony ? 

Mr .Manager MCMAHON. Of course the gentleman has a right to 
require me to state the object, and I will state it. From our own 
stand-point, assuming the testimony which we have already given to 
be correct, which we have a right to do, we have heretofore proven 
that the article in the New York Tribune was brought to the know]- 
edge of General Belknap. We have to~lay proven that General 
Belknap had ascertained that the authority for those charges was 
General Hazen, who had Fort Sill within his lines and who had 
troops stationed there. We have had from another source that Gen- 
eral Belknap was exceedingly indignant because these facts had been 
reported either to the Military Committee or to the newspapers. [Mr. 
Carpenter shook his head,] I beg your pardon, gentlemen. Shaking 
of the head will not wipe out the record. The record shows that Gen- 
eral Belknap was very indignant because General Hazen had repre- 
sented the facts to the Military Committee instead of representing 
the facts to him. 

Mr. CARPENTER. That is right, but that is not the way you 
stated it before. 

Mr. Manager MCMAHON. That is my statement, that he was in- 
dignant because General Hazen had represented it to a committee in- 
stead of to him. Now this is the inference we want to draw from it: 
There is no libel in the New York Tribune article upon Secretary 
Belknap; on the contrary, if you will read that article you will find 
that it expressly excludes the Seeretary from participation in this 
matter, and says that he knows nothing about it. Itis no libel upon 
him in a newspaper, which is a subject upon which my friend is so 
sensitive, and upon which the counsel made the point, and very prop- 
erly, that a man should not every time run and see the author of a 
newspaper article ; but here are charges put in this article, coming 
from an officer whose name is not given, but then at the bottom of 
it is stated that these charges are made on the authority of a high 
officer under the Government in the Army. Here is the Secretary of 
War not charged, not implicated, no libel put upon his character, no 
stain upon him, but a grievance, a monstrous grievance is called to 
his attention, one that demanded the immediate arm of the Govern- 
ment to remedy if it were true. While I submit to the decision that 
was made a while ago in regard to the testimony of Mr. Whitelaw Reid, 
and did not propose to argue it at that time, I say that it is the very 
highest kind of testimony upon a question like this, that when these 
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charges are made in a public newspaper, not against this gentleman 


who is upon trial, but against certain other individuals, and public | 


attention is called to them, an extract from a letter quoted with 
quotation marks to indicate that it is an extract from an officer at 
that point, and then that is fathered by a leading officer in the 
Army—I say we have a right to show, as we propose now to show, that 


instead of hunting up whether these things are true or not, instead | 


of endeavoring as an officer of the Army to correct these evils, he 
cloaks them, does not inquire even when he knows the officer who is 
the authority for this statement, or the officer commanding this par- 
ticular post. He shuts his eye to the transaction and goes nowhere 
for information. He goes neither to Mr. Smalley, who wrote the ar- 
ticle, nor to Mr. Reid, who published it, nor to General Hazen, who 
was the authority for it; and, as we shall show hereafter, he neither 
goes to Evans nor to Caleb P. Marsh to learn anything about it. 

Are there no inferences to be drawn from these facts? Is it not 
the best kind of testimony when we have got the peculiar case that 
we have here? Then what are your relations, Mr. Secretary, or what 
were your relations to this man 
him and dividing with you and you knew it? 
almost irresistible that he was aware of all these facts. He knew 
that General Hazen was the man who was responsible for this state- 
ment, and yet he neither corrects the abuses nor calls upon General 
Hazen in any shape or form; but gentlemen on the other side seem 
to feel, and they hide themselves under that, that they are indignant. 
He becomes very indignant because instead of the matter being repre- 
sented to him, the Secretary of War, it was represented to a Military 
Committee. The fact of the matter was known when it was repre- 
sented to the Military Committee and represented through the pub- 
lic press and represented to the Secretary of War; yet that sore, that 
disgraceful corruption, that cancer upon the body-politic was never 
probed into, never cut out, until finally it grew so rotten that it fell 
to pieces of its own accord. . 

Mr. EDMUNDS. I should like to ask the managers a question, if I 
may doso. How can it make any difference if as is shown the re- 
spondent believed that General Hazen was the author of this article, 
or the informer, whether that belief was well-founded or ill-founded 
on the theory that you have presented? 

Mr. Manager MCMAHON. I make no point as to its being well or 
ill founded. I simply ask the witness whether after it was pub- 
lished—and that is my whole point; if it is not good the question 
falls—and he was aware that General Hazen did inspire this article 
and was the authority for it, he made no inquiry from him as to 
whether it was true and upon what authority he based his statement. 

Mr. EDMUNDS. My inquiry is this, Mr. President, if I may have 
unanimous consent to make it: It has been stated in the evidence 
that General Belknap believed that General Hazen was the originator 
or author of these charges. The point of the managers is that his 
taking no action to correct it, if he did take none, is a circumstance 
to be considered. If General Belknap did believe this to be true, 
how is it of any consequence for us to inquire whether General Hazen 
was in fact or not the author or as to the inference produced on the 
mind of the respondent? 

Mr. Manager MCMAHON. If the Senator will permit me to answer 
his question, if the Seeretary of War did not believe what to be true? 

Mr. EDMUNDS. That Hazen was the author or orignator of the 
article. 

Mr. Manager MCMAHON. I think we do not still understand each 
other, because my point is that if, as has been testified, the Secretary 
of War believed General Hazen to be the author of the article, it was 
his duty, having a responsible name for it, to make inquiry of General 
Hazen. We have proposed to show that he made no inquiry of any- 
body else; that he did not make it of General Grierson, who was in 
command; that he did not make it of this man or that man who was 
authorized ; and we want to close up the entire gap to show that he 
made inquiry of no person. 

Mr. BLACK. He did make inquiry of General Grierson. 

Mr. Manager MCMAHON. I beg your pardon; he did not ask in 
his letter to Mr. Grierson whether Evans was paying $12,000 to Marsh. 


= asked pretty much everything else that could be asked except 
that. 


Mr. STEVENSON. 
question is? 

Mr Manager MCMAHON. We have had so much argument that 
perhaps I have forgotten the exact question; but thisis the point: I 
desire to ask the witness whether after this article was published 
General Belknap made any official or personal inquiry of him in re- 
gard to the truth of the statements contained in it. 

Mr. Manager LAPHAM. The question objected to is whether Gen- 
eral Hazen furnished the information. 

Mr. Manager MCMAHON. I see the question that was put. It is 
possibly unimportant, and in that view I will vary the question and 
we can consider the argument as made on the next question. 

Mr. CARPENTER. That is, on your side? 

Mr. ay McMAHON. Yes, sir. 

Mr. CARPENTER. We have not made any argument. 


May I ask the gentleman what the precise 


Q. (By Mr. ManagerMcManon.) After the publication of the arti- 
cle in the New York Tribune, state whether the Secretary of War 
officially or otherwise made any inquiry of you in regard to the truth 
of the statements contained in the article. 


Was Mr. Marsh privately milking | 
The inference is | 








Mr. CARPENTER. That question we object to. 

Mr. Manager MCMAHON. I ask the court to consider my argu- 
ment as made on this question. 

Mr.CARPENTER. There isa littleincident alwaysranning throngh 
this case. We cannot argue the question of admissibility without 
having a little more or less summing-up of the case. The precise 
question has been explained here; that is the mode of putting it. It 
is if Mr. Belknap thought that Hazen was the author of that article 
why did he not go to General Hazen? The testimony has already 
shown that Belknap was indignant at Hazen because he had violated 
the regulations of the Army and had not communicated what he pre- 
tended to know as a fact through the military channels, as it was his 
duty to do, but poured it out into the bosom of a congressional com- 
mittee. The testimony also shows that Belknap did go to work in- 
vestigating this matter through the proper channels. He wrote a 
letter to Grierson, who was in command of the post, and to Evans, 
and to others there, in regard to the matter. The letter of Mr. Grier- 
son waking his report is on the 18th of February. It was received 
about ten days after that, and the order correcting the whole thing 
was made on the 25th of March. 

Is it possible that Mr. Belknap is to be condemned here because he 
did not select that particular method of investigation which the 
managers wish he had selected ? He went to work regularly and ef- 
ficiently. He did not wish to imitate the irregular conduct of Gene- 
ral Hazen. Because Hazen had violated his duty and the regulations 
of the Army, it was not necessary that Belknap should also violate 
his duty, nor was it necessary that he should chase the newspaper 
or chase any correspondent of a newspaper; but he set immedi- 
ately to work investigating through the regular military channels, 
where officers made their reports upon their character as officers and 
where if they were untrue they could be court-martialed for their un- 
truth; not anonymous correspondence in newspapers, but regular 
official investigation, and on the 25th of March the whole matter was 
cured by the order of that date. 

That is the state of facts. The question put to the witness is, did 
General Belknap g6 to you about this matter? They might as well 
call any other man in Washington and ask, “‘ Did he go to you about 
it.” Belknap was under no obligation to go to General Hazen. He 
went through the regular channel to the commander of the post. 
General Hazen was not the commander of that post, and if General 
Hazen had known anything of irregularities there while he was in 
command of the post the regulations of war made it his duty to com- 
municate it through the military authorities, not through political 
and congressional channels, but to make it directly through the offi- 
cial military channels. Then it could be corrected according to the 
discipline of the Army. 

The PRESIDENT pro tempore. The Chair will snbmit the question, 
Shall this interrogatory be admitted ? 

The question being put, there were on a division—ayes 15, noes 16; 
no quorum voting. 

Mr. EDMUNDS. 

Mr. ANTHONY. 
count. 

Mr. EDMUNDS. I yield to the suggestion of the Senator from 
Rhode Island. Let us take another division. 

Several SENATORS. Let the reporter read the question. 

The question was read, as follows: 

Q. After the yee this article in the New York Tribune, state whether 
the Secretary of War, officially or otherwis¢, made any inquiry of you in regard to, 
the truth of the statements contained in that article! 

The PRESIDENT pro tempore. The question is, Shall this inter- 
rogatory be admitted ? 

The question was determined in the affirmative, there being on a 
division—ayes 19, noes 18. 

Q. (By Mr. Manager McManon.) General, you will answer the 
question. 

A. He did not. 

Q. State whether you were in Washington City at any time after 
the publication of that article in the New York Tribune. 

A. I was here undersubpena immediately after. 

Q. State what were the relations between you and the Secretary 
of War up to February, 1872. 

A. So far as I knew, they were perfectly friendly. 

Q. You testified, I believe, before the Military Committee at that 
time? 


Let us have the yeas and nays. 
There is a quorum here. Let us have a further 


A. I did. 

Q. How long did you remain in the city of Washington? 
A. I was here four days in all. 

Q. Did you meet the Secretary of War during that time? 
A. I think I did. 


Q. There has been a criticism made upon your communicating this 
matter to the Military Committee instead of communicating it through 
the regular channels to the Secretary of War. State your views of 
that question. 

Mr. CARPENTER. We object to that. 

Mr. Manager MCMAHON. You asked that question of General 
MeDowell. 

Mr. CARPENTER. You propose to swear down my argument. 
This witness’s opinion upon the proper construction of the rales and 
regulations of war, which are statutes of the United States, as to 
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what his duty would be, might swear our arguments away, and we 
should not stand a fair chance. 

Mr. Manager HOAR. Will the counsel allow me to ask him a ques- 
tion? Did not the learned counsel put this precise question to Gen- 
eral McDowell? 

Mr. CARPENTER. And on your objection I withdrew it. 

Mr. Manager MCMAHON. I beg your pardon. The court allowed 
it to be put. 

Mr. CARPENTER. Very well. If that is so I can say nothing. 

The Witness. My testimony before the committee had nothing 

Mr.CARPENTER. You are not interrogated about that testimony 
at all. 

Mr. Manager MCMAHON. We do not care about that, but simply 
why you made the statement before the Military Committee ; that is, 
why you communicated the fact to them instead of communicating 
it to the Secretary of War? 

The Witness. The main points of my testimony had been com- 
municated several times through the military channels. It referred 
to the law of 1866 regarding the furnishing of these same stores by 
sutlers. 

Mr. CARPENTER. The witness is called on for an essay on one 
subject and he is giving an essay upon another subject. He was in- 
quired as to what his duty was in regard to communicating these 
facts through the military channels. 

Mr. Manager MCMAHON. Ithink the witness is entitled to a little 
fair treatment. 

Mr. CARPENTER. We are entitled to our objection. 

Several SENATORS. Let the question be read. 

The question was read from the reporter’s short-hand notes, as fol- 
lows : 


Q. There has been a criticism made upon your communicating this matter to the 


Military Committee instead of communicating it through the regular channels to | 


the Secretary of War. State your view of that question. 


Mr. EDMUNDS. Lobject to that question myself if counsel do not. 
I do not think the time of the court ought to be wasted with that 
sort of evidence, + 

The PRESIDENT pro tempore. Objection is made. 

Mr. Manager MCMAHON. I withdraw the question. (To the wit- 
ness.) State why you did not communicate these facts directly to 
the Secretary of War. 

A. The facts stated in my testimony had been communicated several 
times before. 

Q. (By Mr. Manager MCManon.) Howt 

A. By letters, official and otherwise, to the War Department; but 
they referred to different subjects. 

Mr. CARPENTER. One moment 

Q. (By Mr. Manager McManon.) Did they refer to the Fort Sill 
matter ? 

A. They did. They referred to that and all other matters stated 
about the farming out of post-traderships. 

The PRESIDENT pro tempore. The Chair will state that when 
an objection is made the witness shall withhold his answer. 

Mr. CARPENTER. I want to know whose letters they were. 

Mr. Manager MCMAHON. I am examining the witness. (To the 


witness.) In these previous communications to the Secretary of War | 


had allusions been made to the relations between Evans and Marsh ? 

Mr. CARPENTER. I object to that. There is but one way that 
these matters can be brought before the Secretary of War. The law 
provides how they shall be brought before him. When complaint is 
made in regard to any of these matters, the subordimate officer must 
make his report to his next superior, and so on through all the chan- 
nels until it reaches some one who has the power to correct the abuse. 
That is the uniform course. Anything else is just as much hearsay 
as a conversation between anybody else. An official report made by 
an officer in pursuance of law would come with force. It is at all 
events a report which the law requires an officer to make; but the 
general talk and conversation, whether among officers and soldiers 
or laymen or citizens, makes no evidence here in this case. If there 
were any written reports made, let us have them. They are in the 
War Department. Let us know who made them, what they were 
made about, and then let us have the reports. They are a great deal 
better than General Hazen’s understanding of what they were. I do 


not understand him to have read one of them or that he knows the | 


contents of one of them except from hearsay. 


Mr. Manager LAPHAM. Suppose the witness addressed to the 


Secretary of War directly a communication upon this subject in- 
stead of communicating to his superior officer or the officer next in 
command; would that make it any the less evidence in this case? 
The learned counsel talks about its being on file in the War Depart- 
ment. This is one of those semi-official communications which the 
defendant has appropriated to himself since his resignation. 

Mr. CARPENTER. That is a mistake. 

Mr. Manager LAPHAM. And we cannot get control of it. 

Mr. CARPENTER. That is assumed. 

Mr. Manager LAPHAM. Sir, we have a right to assume that if it 
is not a regular communication made to the War Department and is 
not on file. There is no such letter on file or in the archives of the 
War Department. If the letter was addressed to the Department 
upon this subject by the witness or by his direction, it is among the 
papers which the defendant has taken away from the War Depart- 
ment, which were there during his term of office, which were regu- 
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larly indexed in a book kept for that purpose, and he has both the 
book and the letters. We gave notice to produce them, it is true, 
and we shall be at liberty, if they are not produced, to prove by this 
witness that such letters were sent and _— their contents orally 
by reason of their non-production. Surely this inquiry, it seems ty 
me, Senators, is entirely proper and legitimate by way of ascertain 
ing what communication, if any, was made to the Secretary of War 
by the witness or by his direction. 

The PRESIDENT pro tempore. The Chair is informed that there is 
a message to be submitted from the House of Representatives. If 
there be no objection the proceedings of the trial will be temporarily 
suspended for that purpose. 

A message was received from the House of Representatives. 

After which, 

The PRESIDENT pro tempore. The Senate resumes its session sit- 
ting for the trial of the impeachment. 

Mr. CONKLING. May I inquire, if it is in order, whether these 
letters of which the witness has been speaking are letters written by 
him to the Secretary of War? I did not hear that part of his state- 
ment. 

Mr. CARPENTER. That is the point I have been trying to find 
out for an hour. 

Mr. Manager LAPHAM. It is just what we are trying to find out. 


WituiaM B. HAZEN’s examination continued. 

Mr. CONKLING. I will ask, then, to have the question read that I 
may see whether it relates to communications made by the witness 
or communications that he has heard were made by somebody else. 

The question was read by the reporter from his short-hand notes, 
as follows: 

Q. In these previous communications to the Secretary of War had allusions been 
made to the relations between Evans and Marsh ? 

Mr. CONKLING. I should like to know as one member of the court 
whether these communications referred to are communications from 


| the witness or somebody else. If the Senate will allow me, I would 
| ask this question. (To the witness.) Were the communications to 


which you have been referring communications by you or communi 
cations that passed through you to the Secretary ? 

The WiTNEss. They were communications from me written officially. 
I will say here, in correction of what I said before, that perhaps they 
did not refer to the Fort Sill matter. They referred to the farming 
out of post-traderships generally, but I will not say they referred 
directly to the post-trader at Fort Sill. 

Mr. Manager MCMAHON. We withdraw the question, then. That 
settles the controversy. That is, we withdraw the particular ques 
tion we have put as to whether there was any reference in these let 
ters to the relations existing between Evans and Marsh. 

Mr. CONKLING. The witness says he does not know that there 
was. 

Q. (By Mr. Manager McManon.) Where were you in February, 
1872? 

A. At Fort Hays, Kansas. 


Cross-examined by Mr. CARPENTER: 
Q. Did you in 1872 come before that Military Committee in obedi- 
ence to a sabpenaf 
A. I did. 
Q. Issued by whom? 
A. Issued by the Sergeant-at-Arms of the House vf Representatives 
Q. Did you not propose to the committee or to somebody else to 


| be examined upon the subject before you were subpenaed? 


A. I proposed to give information in regard to the post-traderships 
before I was subpeenaed. 

Q. To whom did you make that communication ? 

A. I made that communication to General GARFIELD. 

Q. The chairman of the committee ? 

A. He was not the chairman of the Military Committee then. He 
was my friend at home through whom I did nearly all my correspond- 


| ence with Washington. 


Q. These letters which you speak of having sent about post-trader- 
ee say were official letters sent through the military channels? 

A. Which letters do you refer to? 

Q. The letters you have testified to. 

A. I cannot remember whether they were official or semi-official. 1 
do not remember about that. 

Q. I understood you to say just now that they were official letters. 
Do you want to correct that statement? 

A. I cannot say that they were technically official letters. 

Q. You were commander at Fort Hays? 

A. I was commander at Fort Hays. ‘ 

Q. What was the regular military channel for communications from 
you with the Secretary of War about a matter of official business? 

A. Through the Adjutant-General of the Army. 

Q. At Washington 

A. At Washington. 

Q. Your letter, if it was official, would be received by the Adjutant- 
General, marked in his office, and be traceable all through the vari- 
ous channels? d 

A. I suppose it would; but it would not necessarily refer to this 
subject here, but it would refer to farming out post-traderships. 

Q. Have you any recollection about writing the letter? 
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A. I have, very distinctly ? 

Q. What is about the date of it? 

A. I cannot give the exact date. 

Q. How long was it written before you were examined before that 
Military Committee ? 

A. It was some time between 1866, when this business commenced, 
and the business I testified about, the farming out of traderships. 

Q. The question is how long was your letter written to the Secre- 
tary of War prior to your being examined before that committee ? 

A. I do not remember. 

Q. Was it before? 

A. It was. 

Q. How long, can you not tell? 

A. I cannot tell. 

Q. Can you not give us some idea, whether a month or two or a 
year? 

"A. I think it was about six months or a year. 

Q. Did it go through the military channels? 

A. It was sent through the regular channels. I never heard from it. 

Q. Then would it not be indexed at the various headquarters ? 

A. I have no doubt. 

Q. Willyou not state where and at what places it would be indexed? 
Give me an idea of the military route. 

A. It would be probably indexed in the office of the Adjutant-Gen- 
eral of the Army. 

Q. What is the military channel from you? 

A. Directly to the Adjutant-General of the Army or it would go 
through the headquarters of the military department. 

Q. Will you not explain to what places it would go, where it would 
be registered, if you did write such a letter? Where would it go 
first from Fort Hays? 

A. It would go to Fort Leavenworth. 

Q. That was to General Pope? 

A. To General Pope. 

Q. Where from there f 

A. To General Sherman. 

Q. Where was his office at that time? 

A. At Saint Louis. 

Q. Then he would send it where? 

A. He would send it to the Adjutant-General. 

Q. And the Adjutant would send it to the Secretary of War? 
A. Yes, sir. 

Q. Would it not go through Sheridan’s headquarters? 

A. I do not think he was then commander. If Sheridan was in 
command, it would go to him. 

Q. You do not think Sheridan was in command at that time? 

A. He may have been. 

Q. Fix the time as near as you can when you wrote this letter rec- 
ommending the correction of all these general abuses. 

A. I think the letter was written in the last portion of 1871 or the 
first of 1872. 

Q. Was General Sherman’s office at Washington at that time? 

A. It may have been. 

Q. Where was it? It might have been anywhere. You knew where 
your superior officers resided and had their headquarters. 

> I think he was in Washington and General Sheridan was in 
Chicago. 

Q. Do you not know that his office was in Washington ? 

A. Not without looking at the record. 

Q. You do not know that Sherman’s headquarters were in Wash- 
ington the last of 1870 and in 1871, and you do not know that Sheri- 
dan’s headquarters were at Chicago? 

A. Upon reconsideration, I think they were. At that time I did 
not know. 

. At what time did you not know? 
At the time the question was first asked. 
ee were in a department under the command of Pope? 
was. 
In a division under the command of Sheridan. 
I was. 
- the Army under the command of Sherman. 
was. . 
. That letter, if you sent it, was indexed at all those places. 
. It was, if it did not miscarry ; but it is possible it was not an 
official letter. I do not remember distinctly as to its character. If 
it was not an official letter it would not be filed. 

Q. Let me ask you whether it was not your duty, if you became 
aware of any abuses at any posts within your command, to report 
them through the military channels to the Secretary of War? 

A. Yes; and I think I did it. 

Q. It was your duty to do so? 

A. Yes. 

Q. You think you did it? 

A. I think I did. 

Q. If you did, the letter would be indorsed in all these head- 
quarters ? 

A. It would, if it passed through them. 

Q. Have you any reason to suspect that the letter miscarried ? 

A. No; but I never received a reply to it. 

Q. But you expect it was received through all these channels ? 
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A. I think so. 

Mr. CONKLING. I should like to understand it. 
open to all these places to be seen ? 

Mr. CARPENTER. Certainly; and reviewed. 

The Witness. If it wasofficial. If not official, it would not be so. 

Q. (By Mr. CARPENTER.) The letter would first have been seen by 
General Pope, next by General Sheridan, next by General Sherman, 
next by the Adjutant General, and then by the Secretary of War? 

A. It would, if official. 

Q. It would, if it was what you say you think it was? 

A. Yes; that is what we are talking about. 

Mr. CARPENTER. If the court please, I want to give notice to 
Crosby, a witness whom we have the right to cross-examine, the 
chief clerk of the War Department, to find the letter referred to by 
this witness and have it produced here to-morrow. Mr. Crosby is 
here and will hear the notice. : 

Mr. Manager MCManHon. You might supplement that with a notice 
to your client if he happens to have it semi-officially to bring it out 
of the package in which it was that was taken from the Department. 

Mr. CARPENTER. It does not happen to be there. 

Mr. Manager MCMAHON. It might be. 

Mr. CARPENTER. It would not be. 

Mr. CONKLING. In this pause I beg to ask one or more questions. 
May I inquire whether such a letter going as this does through these 
several commanders receives from each one any indorsement either 
of approval or disapproval, or any other mark from him? (To the 
witness.) If, for example, General Pope receives it, does he mark it 
“approved ” or “ disapproved,” or does he put any mark upon it? 

The PRESIDENT pro tempore. The witness will answer. 

The WitngEss. He can do either, as he sees fit. 

Q. (By Mr. CONKLING.) Does he, in point of fact, do one? 

A. Not necessarily. 

Q. What does he say, “received and forwarded ?” 

A. “Received and forwarded,” “approved” or “disapproved,” or 
whatever other mark he sees fit. 

Q. He puts some mark? 

A. He puts some mark. 

Q. (By Mr. CARPENTER.) Then that letter which you think you 
wrote communicated as much to General Pope, and to General Sheri- 
dan, and to General Sherman as it did to General Belknap, did it not? 

A. It did, if it was read by them. 

Q. That would be true of Belknap, would it not? 

A. Yes. . 

Q. (By Mr. BLack.) Such a letter is addressed to the immediate su- 
perior of the officer who writes it, is it not? 

A. Yes. 

Q. (By Mr. CARPENTER.) You say you testified before that com- 
mittee under a subpena? 

A. Under a subpena; yes, sir. 

Q. Did you first write from your post to General GARFIELD that you 
should like to be subpeenaed, or words to that effect ? 

A. I wrote to General GARFIELD that I was coming east and would 
be in Cincinnati, and if it was required would come here. 

Q. Had you been inquired of in any way about this matter? 

A. No. 

Q. Was it not your duty at that time, if you knew any fact what- 
ever in connection with this business which was improper, to com- 
municate through the regular military channels to the Secretary of 
War? 

A. It was. 

Q. Why did you select General GARFIELD rather than the Secretary 
of War, then? 

A. I believed it would receive no attention if sent to the Secretary 
of War. 

Q. For that reason you violated your own duty because you thought 
he would violatehis? Is thatit? 

A. Icannot say. I gave the reason. 

Q. Do you recollect writing a long letter to General Belknap dated 
September 12, 1875? 

A. I do. 

Q. Do you recollect writing it in these words—— 

Mr. Manager MCMAHON. Let him see the letter. 

Mr. CARPENTER. 0, no. 

Mr. Manager MCMAHON. You have no right to cross-examine him 
in regard to the contents of a letter without submitting it to him. 

Mr. CARPENTER. How do you find out that this is the letter? 
This may be a memorandum in my writing. 

Mr. Manager MCMAHON. If you say it isa memorandum of a let- 
ter that was destroyed, no matter; but if you claim to have the let- 
ter, you cannot cross-examine him on it without putting it in his 
hand. 

Mr. CARPENTER. I ask him“Do you remember in that letter 
using these words, in substance ?” 

Mr. Manager MCMAHON. We make objection, Mr. President and 
Senators, to the witness being asked any question as to the contents 
of a letter which the counsel apparently holds in his band. if he 
does not have it, the objection at any rate goes to the point that it 
having been addressed to the defendant, the counsel must first show 
it to have been destroyed. 

Mr. CARPENTER. Did the manager not here ask this very wit- 


Do letters go 
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ness about a letter that was sent to the Secretary of War which he 
did not have? 

Mr. Manager MCMAHON. It is not on file. 

Mr. CARPENTER. How do you know? If it was ever written, 
there is where it belongs. You had not proved search, or loss, or de- 
struction, and yet you proved the contents of it. The law has not 
changed since you were examining this man in the direct examination. 

Mr. Manager MCMAHON. In answer I will simply say that we do 
not propose to refight any question of evidence which has been already 
settled. If the gentleman withheld to make his objection that was 
his fault, if my objection is good at the present time. Because I put 
a similarly improper question awhile ago and required to have it 
answered, it is no reason that the rulesof evidence may be violated now. 

The PRESIDENT pro tempore. The question will be read. 

Mr. Manager MCMAHON. We object before the question is put. 

Mr. CONKLING. Let us hear the question. 

Q. (By Mr. CARPENTER.) Do you recollect using these words, or 
substantially these words, in that letter to General Belknap, namely: 
“]T was summoned to Washington to give evidence upon staff organ- 
ization of the French and German armies. After finishing upon these 
subjects I was questioned upon the subject of post-traders. I at first 
remonstrated, on the ground that I had not reported the matter to 
you,” (that is, the Secretary,) “ because I believed the Commissary 
Department would defeat any action in that direction?” 

Mr. Manager MCMAHON. General, you need not answer the ques- 
tion. The objection is pending. 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate, Shall this interrogatory be admitted ? 

The question was determined in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Mr. CARPENTER. Mr. President, if the Senate will pardon me 
just a moment, I did not state the ground of the question, because I 
thought it was apparent. The witness has just sworn to a totally 
different state of facts; that he came here on subpeen® and was ex- 
amined on this matter in obedience to the subp@na. On cross-exam- 
ination we got from him the fact that he wrote a letter to General Gar- 
FIELD from his post. Now, here is a letter, or at least I am inquiring 
of him now if he did not write to General Belknap on the 12th of 
September, 1875, a totally different account of that transaction. 

Mr. Manager MCMAHON. You must put it in his hands for the 
purpose of impeaching him. 

Mr. WALLACE. May I ask the counsel if it is competent to con- 
tradict the witness by giving a part of a conversation and not giv- 
ing the whole of it that oceurred at the same time; whether the 
witness is not entitled to have the whole of what was said at that 
particular time, and therefore the whole of this letter? 

Mr. HOWE. May I ‘ask for information, for I have not attended 
particularly so closely to the evidence as I should, has it already ap- 
peared in evidence that the letter, of the contents of which the coun- 
sel proposes to ask the witness, has been sought for and is not to be 
found? Has that appeared in evidence ? 

Mr. BLACK. We are not offering the letter in evidence; we are 
just asking the witness a question in regard to it. 

Mr. CARPENTER. Senators will recollect that this witness testi- 
tied here that he gave testimony before the House Military Com- 
mittee because he thought if he conferred directly with the Secretary 
of War he would not pay any attention to it. He then swears he did 
write a letter and sent it through the regular military channels, 
communicating everything to General Belknap that he swore to be- 
fore the committee. In this letter, of which I now question him, he 
writes, as we claim and offer to prove by him, that he did not report 
the matter to the Secretary for the reason that he knew the Commis- 
sary Department would not permit it to be done. 

Mr. EDMUNDS. The letter will show. 

Mr. Manager MCMAHON. The letter will speak for itself. 

Mr. CARPENTER. The letter Ido not propose to give in evidence. 

Mr. Manager MCMAHON. Then you cannot have any evidence 
with regard to its contents unless you prove that it is destroyed. 

Mr. MERRIMON addressed the Chair. 

The PRESIDENT pro tempore. If there be no objection the order 
sustaining the objection will be reconsidered. 

Mr. MERRIMON. That letter having been alluded to in the way 
it has been, it is due to the court and due the witness in the case that 
it should be put in evidence, 

Mr. Manager MCMAHON. Or else all allusion to it be stricken out 
of the record. 

Mr. MERRIMON. 

The PRESIDENT pro tempore. 
to the Senate. 

Mr. CONKLING. What is the question now? 

Mr. CARPENTER. What the Chair is going to submit to the Sen- 
ate is whether the Senate is going to assume the examination of our 
case and introduce our proof or not. If we are so unfortunate as not 
to introduce sufficient proof, we shall suffer for it in the verdict; but 
do not let the court assume our side of the case. If it will, let it 
take both sides and we can go home. 

Mr. CONKLING. What is the question ? 

The PRESIDENT pro tempore. The Senator from North Carolina 


made the point that the letter or paper in the hands of counsel should 
be put in evidence. 


I think it ought to be put in evidence. 


The Chair will submit the question 


Mr. MERRIMON. I beg to state to the Senate that I should do jt 
on this ground: they produce a part of a paper, and the whole of jt 
should be put in evidence. 

Mr. CARPENTER. We have not produced a paper any more than 
I have produced my watch from my pocket. 

Mr. MERRIMON. I understood differently. 

Mr. CARPENTER. I have not offered any paper to the court. 

Mr. MERRIMON. Then I am mistaken about it. I understood 
that part of the paper was read, and that it was proposed to put in a 
part of the paper and not the whole of it. 

Mr. BLAIR. Mr. President and Senators, it seems to me that the 
ruling of the Senate is made upon a rare misconception of the ques- 
tion submitted by my colleague in this case. Here is a witness upon 
the stand who testifies that he wrote a certain letter to the Secretary of 
War, semi-official or official, he does not know which, communicating 
facts in relation to abuses prevailing at these trading-posts in the 
Indian country, and that the reason why he did not go to the Secre- 
tary of War rather than go before the Military Committee to testify 
about these abuses was that he had written such a letter and that it 
had received no attention. Now, we want to ask him—and it is per- 
fectly competent ; no lawyer I think will deny the competency of it— 
whether he had not stated to another person on another occasion 
directly the contrary of that, stating the person and the time, leaving 
us the liberty of calling in that person, of calling for that letter, and 
showing that he is here stultifying himself and falsifying himself. 

The PRESIDENT pro tempore. The Chair reminds counsel that 
there is no question before the Senate. The Senate has ruled upon 
this evidence. 

Mr. LOGAN. Mr. President, I was rising to object to any discus 
sion on this question after it had been once decided. 

The PRESIDENT pro tempore. The Chair did not know what coun- 
sel was at,and when he saw what he was doing reminded him of th: 
fact. 

Mr. Manager MCMAHON. I have an order that I should like to 
submit in justice to the witness, which I will reduce to writing. It 
is this: that in view of the fact that counsel on the other side refuse 
to produce this letter and that the counsel have undertaken to reflect 
upon the witness without giving him an opportunity to see the let- 
ter or to have the Senate inspect the entire contents of that letter, 
to reflect upon his truthfulness and his veracity, every allusion eithe 
in argument or in the question to this matter be stricken out of the 
record. I think it is due to a gentleman holding the position in the 
Army that the witness does in this case. I do not think it is fair or 
right or proper at all to treat himin this way. It is not dealing with 
the gentleman in the right shape. 

Mr. CARPENTER. On the subject of that order I wish to say—— 

The PRESIDENT pro tempore. The manager will reduce his mo- 
tion to writing. 

Mr. MERRIMON. Mr. President, I should like to get the exact 
status of this matter. I see that I was inadvertently misled as to 
the exact state of the matter. I thought the paper had been offered 
and that it was proposed to give the Senate a part of it. Now if | 
understand it correctly, and Iam not sure that I do, the purpose of 
the defense is to impeach this witness by showing that he has stulti- 
fied himself on more than one occasion. If I am correct in that, and 
if it is proposed by any portion of this letter to stultify him, it is due 
to the witness as a matter of law that he should see the letter before 
he shall be required to testify. It should be put in his hands. 

Mr. LOGAN. The question has been decided. 

The PRESIDENT pro tempore. The question has been decided. 

Mr. HOWE. I ask if the examination of the witness is concluded ? 

Mr. CARPENTER. O,no. The manager is drawing up an order 
to have it submitted. 

Mr. Manager MCMAHON. I withdraw it. Go ahead. 

Mr. MITCHELL. Mr. President, I believe the order read a moment 
ago was wrong, and I shall move to reconsider. I do not know that 
any other Senator agrees with me. I move to reconsider the order 
overruling the question. I believe the question ought to be answered. 
I make the motion at any rate. 

The PRESIDENT pro tempore. The Senator from Oregon moves to 
reconsider the vote just taken sustaining the objection to the ques- 
tion. 

Mr. BLAIR. Now, Mr. President and Senators, before the question 
is put, I beg to continue for a single sentence the argument that | 
was submitting when I was interrupted as being out of order in argu- 
ing a question already decided. I said that I believed every lawye! 
in this body would recognize the principle that it was perfectly com- 
petent to ask a witness whether or not he had on a different occasion 
given a different account of the same subject than that he now offers. 

Mr. LOGAN. Allow me to ask the counsel if the object of this 
question is to impeach the witness? 

Mr. BLAIR. Certainly. 

Mr. BLACK. No, not to impeach, to contradict. 

Mr. BLAIR. That is an impeachment. 

Mr. BLACK. It does not impeach him in his general character at 
all. 

Mr. BLAIR. I call that impeaching him. The gentleman may call 
it by another name. 

Mr. LOGAN. What I mean by “impeach” is what the word com- 
monly imports, “contradict.” 
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Mr. BLAIR. Yes, sir. 

Mr. Manager MCMAHON. Allow me to read for you a little ele 
mentary law Will you submit to the interruption ? 

Mr. BLAIR. Certainly. 

Mr. Manager MCMAHON. I think the Senate will discover that a 
while ago when I interrupted the witness when the contents of a let- 
ter were stated to him, I was right in regard to the law. I read now 
from an elementary book, Greenleaf on Evidence : 


£463. A similar principle prevails in cross-examining a witness as to the contents 
of aletter or other paper written by him. The counsel will not be permitted to rep 
resent, in the statement of a question, the contents of a letter, and to ask the wit 
ness whether he wrote a letter to any person with such contents, or contents to the 
like effect, without having first shown to the witness the letter, and having asked 
him whether he wrote that letter, and his admitting that he wrote it. For the con- 
tents of every written paper, according to the ordinary and well-established rules 
of evidence, are to be proved by the paper itself, and by that alone, if it is in ex 
istence. 


That is very simple ; and I was right awhile ago, notwithstanding 
the overpowering weight of the gentlemen on the other side. 

Mr. CARPENTER. It is of no consequence; the court sustained 
you. 
” Mr. Manager MCMAHON. I was overruled in regard to stating the 
contents of the letter in your question. 

Mr. BLAIR. I have not investigated the subject fully ; but it seems 


to me perfectly plain that a party may be called upon to say whether | 


he had not at a different time to a different person made a different 
statement ; and this letter falls entirely within the common practice 
of slowing that a witness had made on a different occasion a differ- 
ent statement in regard to the same subject-matter. 

Mr WALLACE. Is he not entitled to hear all that he said at that 
time ? . ; ; 

Mr. BLAIR. We propose to give all that he said in relation to the 
particular subject, and we ask him the question whether or not he 
did not say that the reason why he had before gone before the com- 
mittee, and not before the Secretary of War, was because he was here 
before the committee for another purpose, and that he did not go to 
the Secretary of War, not because he did not expect to have the Sec- 
retary attend to it, but because he was afraid todo so. We asked 
him whether he had said that thing. We might have asked him, 
without saying whether he had put it in writing or not, or we might 
produce his letter, as we chose. I do not care about arguing the ques- 
tion any further. 

The PRESIDENT pro tempore. The Senator from Oregon [Mr. 
MITCHELL] moves to reconsider the vote by which the objection was 
sustained to the question proposed by the counsel. 

The motion to reconsider was not agreed to. 

Q. (By Mr. CARPENTER.) You say you recollect writing a letter to 
General Belknap about the 12th of September, 1875? 

A. I do. 

Q. That letter was marked “ confidential,” was it not ? 

A. I think it was. 

Q. Are you willing to withdraw the confidence and allow the letter 
to be read in evidence? 

A. Iam willing that my letter shall be read. 

Q. [Handing letter to witness.] See if that is the letter you wrote ; 
and, if it is, read it. 

A. [After examining.] This is my letter. 

Mr. CARPENTER. Read it. 

The witness read as follows: 

[Confidential.] 
Fort Burorp, Dakota Trernirory, 
ss September 12, 1875 

My Dear GENERAL BELKNAP: As mentioned to you while here, I wish in perfect 
frankness to express what I think it is duty to myself todo. It is unnecessary to 
discuss the fact that I have felt that you have felt unfriendly toward me fora long 
time past, and I have no doubt with apparent good reason. For three years before 
you became Secretary of War I, with others, did what we could to do away with 
what we then thought and still think to be unwise and pernicious to the Army; 
that is, our system of ae now called post-trading, with a view to substitut 
ing the plan employed in nearly all other respectable armies of supplying the arti- 
cles necessary to oificers and men at cost by one of the branches of the Army itself 
This was finally yy and a law passed requiring the Commissary Depart 
ment to perform that duty. That Department was opposed to the law, and upon 
the representation of “ no special appropriation "’ were excused the first year from 
executing the law. Other reasons were afterward found for similar action, the 
Commissary-General making no estimates for it, till finally the law was passed giv- 
ing us Our present system, which is by far more objectionable than the original 
plan. I have always believed this law for post traders was put through Congress 
under false representations, as its purpose specified in the text makes it for the 
benefit of the “ traveling public,” while it gave us back the old sutler, in which the 
“traveling public” is not interested the ninety-ninth part that the soldieris. This 
has also acted to leave the law causing the Army itself to furnish these articles a 
dead letter. 

Seeing that we were defeated and the Army again encumbered with the old sys- 
tem, which is nothing less than a system of leeches applied to the pockets of the 
Army, (although personally the present sutlers are not a men,) and that 
the objections of the Commissary Department virtually blocked any action in the 
matter and would defeat any attempts through the Army itself jooking toward 
correction, I endeavored to call the attention of Congress to the subject through my 
old friend and schoolmate, General GARFIELD. I naturally gave the worst instances 
of the workings of the law I knew of, and these were instances of farming out 
licenses at heavy rates which were of course a tax to that amount upon the garri- 
sons. In this there was nothing whatever intended to be personal to the Secretary 
of War, but merely examples under what I believed an odious law. I had no rea- 





son for being inimical to the Secretary, and I state but the exact truth in saying 


_—— y the highest regard and kindest feelings toward him always actuated me, 
witha 


gle exception, to be referred to further on. 
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My letters to GARFIELD were to have been confidential so far as concerns theit 
authorship, as my motives only referred to action on the law which I believed neces 
sary tothe Army. I desired especially not to appear in antagonism to the Secre 
tary of War, as I then saw it would be easy to put such aconstruction on my action 
My letters fell into the hands of one Smal retary of the House Military Com 
mittee, who was also New York Tribu orrespondent. He not only published 
the purport of my letter, adding as much as he saw tit, while enlarging on other 
points so as to make a very different matter of it as published, but although not 
mentioning my name, so describing his authority as te at once put it upon me 

Soon after, when Mr. Coburn was chairman of the committee, I was summoned 
to Washington to give evidence upon staff organization of the French and German 


mene 


« 


armies After finishing upon these subjects | was questioned upon the subject of 
post-traders. Lat first remonstrated on the ground that I had not reported the 
matter to you, because I believed the Comn 





iry Department would defeat any 
action in that direction, and that my test my might be considered a discourtesy 
to the Secretary Mr. Coburn then replied that whatever I might say upon the 
subject would be confidential with the committee. I then gave the facts as I had 
before done to General GARFIELD. My testimony was, however, openly published 

About this time, feeling that after a long and successful fight in which we had 
gained a substantial good, we were about being defeated by the simple fact that 
seemed to me the paltry selfishness of the branch of the Army whose duty it was 
to carry out the law, which did not benefit them but merely added slightly to their 
duties, and I recciving much censure for my action in this matter, in my great irri 
tation I did write an intemperate letter to either GAurrmeLp or Coburn, in which I 
used many of the phrases found in Smalley’s statement. I was in a manner put 
on trial, and the letter was (so to speak) extorted from me, and I have always re 
gretted it. Whether it came to your notice or not 

For everything else in the whole matter I 
a desire to effect what I believe a great 
$2,000,000 annually, more even than its 
corrupting influence, the present system 
and extortion, as goods are usually sold t 
— while the system of farming (not um 
»” paid by the troops. 





I ask pardon for ever writing it 
e been guided conscientiously by 
ige to the Army, the saving to it of 
te increase of pay, besides ridding it of a 
hav many of the features of bribery 
» otlicers at cost and to others ata high 
isual) aids an additional cost which must 
I have tried before to get this matter before you, but it 
meets its usual barrier in the Office of the Commissary-General. LI inclose a case 
of it. The law referred to in that letter was a mandatory one of perfectly plain 
construction, one in which troops on the frontier are interested to the extent of 
about $2,000,000 annually; and the construction referred to in that letter is not un 
derstood either in fact or in justice, only that it has been opposed from the first by 
the Department whose duty it was to carry it out. The objection made by these 
officers ‘that itis not in keeping with their other duties,” or * that it is unbecoming 
their positions,”’ is not tenable, as they already keep for the benetit of both officers 
and soldiers a large list of articles without detriment or complaint of a not dissim 
ilar nature. The Government could furnish a cigar for two cents that the trader 
charges twenty for. The English government furnishes it for a penny and the 
German government for half a penny. Other necessary articles, (indispensable in 


hav 
advan 








fact,) such as towels, brushes, stationery, &c., are on the same footing, but less ex 
aggerated 
When in Washington three years ago, I was more gratified than I can tell you 


by the kind reception you gave me. Later there was a change, the cause of which 
I never knew f know, also, that some of my overzealous friends have troubled 
you and the President to ask favors for me. But they did soagainst my expressed 
wish and request. Your subsequent order respecting oflicers coming to Washing 
ton, &c., led me to believe you thought I had busied myself in matters of general 
legislation upon Army matters, and officers of staff have said that I was the author 
of the Coburn bill, which they had seen in my handwriting. So entirely untrue is 
all this that, feeling certain that many would charge me with this on account of 
my book, I was especially cautious, and never conversed that winter with any 
member of Congress at any time upon Army matters of a general nature, and I 
have before me a letter from General Coburn, stating that 1 never saw the bill or 
any of its provisions till after it was introduced in Congress 

I did aid in the restoration of CaptainJocelyn, being partially in fault for his dis- 
charge 

I have felt the past three or four years that I was suffering from some unjust im 
yression at the War Department, and it has been a sore and painful wound to me 
F don't believe I am a bad, insubordinate, or insincere man. I bave tried all my life 
to do right and industriously to do my duty If you think I ever wronged you it 
was certainly not from my heart, and I regret to have caused the 
unfortunately have one or two enemies of high rank in the 


ae, I 
Army who I sometimes 
think wrongfully prejudice me in the eyes of those above 


me. If I have omitted 
anything which you would care to have further explained I shall be but too glad to 
be given the opportunity. 

Lam, most respectfully, 


. 
> 


W. B. HAZEN 


The Honorable Secretary of War W. W. Be_knar 


Washington, D. C. 

Q. (By Mr. CARPENTER.) I understood you to say when you com 
menced testifying here a few moments ago that you testified before 
the Military Committee because you thought the Secretary of War 
would not attend to the matter. 

A. I thought so at that time. 

Q. Did you think so when you testified just now? 

A. I did not think anything about it. 

Q. I understood you to say here to-day that you went before that 
committee and testified because you were fearful the Secretary of 
War would not attend to the matter. 

A. I was at that time. 

Q. And you had written a letter to the Secretary of War. 

A. No, not to the Secretary of War, but to the Adjutant-General, 
which would probably go to him. I will say in that connection that 
I do not know whether it was an official letter or not. 

Q. Doesnot this letter change your recollection inseveral particulars? 


A. No 
Q. You say in this letter that you have tried and tried in vain to 
get the matter before the Secretary of War. 


A. I had. 

Q. That they always lodged in the Commissary Department. 

A. Yes. 

Q. Now let me ask you in connection with this letter which you say 
you did write, what is your present impression about that, whether 
that was to the Secretary of War or not? 

A. It is my impression that it was to the Adjutant-General or Sec- 
retary of War, but it is so long ago that I do not know whether it was 
a public letter or private letter, and I do not know its contents. 
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Q. You say in this letter written to General Belknap in 1875, de- 
scribing your interview with the committee and your testimony : 
I at first remonstrated— 


That is, against answering about post-traders— 
upon the ground that I had not reported the matter to you. 


Now what do you think upon the question of whether you had re- 
ported the matter to him? You say here in 1875 that you at first re- 
monstrated with the committee against swearing upon the subject 
because you had not reported it, as you ought to have done of course, 
tu the Secretary of War? 

A. I think I did report it. I think I didreport it in the way I have 
spoken of, but I am not certain that it ever reached him because, as I 
have said, I received no reply. 

Q. Did you ever do anything more than write that one letter, which 
you do not know whether it was official or not ? 

A. That was the letter I referred to. 

Q. Here in 1875 you say that when you were before the committee 
in 1872 yeu remonstrated against swearing before them upon the 
ground that you had not made any report to the Secretary of War. 
Now that letter you say was written before that testimony. 

A. I think it was written before. 

Q. You answered that you could not tell how long before, but that 
it was before. 

A. It was. 

Q. [Handing a newspaper slip.] Did you write a letter of which 
that is a copy 

A. [After examining. ] I did. 

Mr. CARPENTER. So much has been said, Mr. President, in the 
country and by the managers about General Hazen’s having been ban- 
ished into the arctic regions by General Belknap that I want to read 
this letter in evidence. One of the managers the other day alluded 
to it in the course of the trial. 


Mr. Manager MCMAHON. We object to this letter going in be- 


cause we have offered no testimony on that question. 
The statement was made by the manager here 


Mr. CARPENTER. 
in the trial. 

Mr. Manager MCMAHON. But suppose you were to undertake to 
rebut by evidence everything a manager may say during the trial? 

Mr. CARPENTER. Weshould have a great deal of trouble, but we 
propose to follow you as long as our lives last. 

Mr. Manager MCMAHON. I will say to the gentleman that we ex- 
pressly avoided putting any question to General Hazen in regard to 
that matter, as the Senate will bear witness. These little side issues 
I think have nothing to do with the case. 

Mr. CARPENTER. They have a great deal to do with the repu- 
tation of General Belknap. 

Mr. Manager MCMAHON. General Belknap’s reputation is only 
at stake so far as the facts of this case implicate it. If he can rebut 
those facts, all right. 

Mr. BLAIR. Mr. President, we beg leave to call the attention of 
the Senate to the fact that in connection with the introduction of a 
piece of testimony here the other day and to show the animus and 
vindictiveness, as the gentleman remarked, of the Secretary of War 
toward General Hazen because of that testimony, he said that Gen- 
eral Hazen had been banished to the arctic regions because he had 
communicated these facts to the public. Now we want to show that 
all that is untrue. We have aright to show it by General Hazen’s 
own testimony by calling the attention to his published letter. 

Mr. CARPENTER. We propose to fortify the opinion of General 
Hazen by the facts. 

Mr. Manager MCMAHON. We withdraw the objection and you 
may read the letter, and we will reserve the right to ask General 
Hazen questions about it. 

Mr. CARPENTER. Certainly we would not deprive you of that 
right. 

The PRESIDENT pro tempore. The letter will be read. 

The Chief Clerk read as follows: 

Cincinnati, On10, May 20, 1876. 
Eprrors OF THE PIONEER Press AND TRIBUNE : 

In connection with your article of the 12th instant, in which my name is made to 
appear, I have to request that you also insert the inclosed slip from the Army and 
Navy Journal. I think this is but fair to me. 

I am, respectfally, 
W. B. HAZEN. 

[The letter alluded to by General Hazen is thé following, addressed to the editor 
of the Army and Navy Journal :) 

SINCINNATI, OHIO, May 14, 1876. 

My Dear Covonet Cuurcn: In your issue of yesterday you say : 

“We saw considerable of General Hazen while he was in New York, and cer- 
tainly never heard him hint at any such cause (meaning my action taken four 
years ago respecting post-traders) for being ordered to Dakota.” 

Neither you nor any other person ever heard me say so, but many persons have 
heard me contradict the rumor, which has given me great annoyance, and my ex- 
cuse for continuing this matter in print must be that it has already been brought 
there in a manner requiring my notice. 

The order came almost immediately after I had testified before the Military Com- 
mittee and under circumstances of peculiar PD before I was fairly settled 
at the post I was then at, and when I was seriously ill from an old wound, which 
rendered me unfit to travel for two months and for duty for more than a year. 
This, with the sad domestic affliction resulting from the journey incident to the or- 
der, naturally enough connected the two, my testimony and the order, in the minds 
of many as canse and effect. Their belief seemed confirmed by unguarded expres- 
sions of the Secretary and those supposed to reflect his views as to the length 
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service I might expect there, as well as by the fact that, although stationed fo; 
four years in the midst of the Indian country, where active expeditions were fre 
quently sent out of which my own regiment formed a part, I have been invariably 
kept at my post, while sometimes a majority of my regiment has gone to make np 


| the command of an officer junior to me in rank. ‘These appearances have not on), 


attracted the notice and comment of my personal friends, but of a large portion of 
the Army. I state again that the rumor never came from me, but on all proper ocea 
sions I have contradicted it, until recently I have paid no attention whatever to it 

I have known from the first that the order did not emanate from the War De 
partment, and have believed and always said that in making the selection, direct 
reference was had to military reasons. 

W. B. HAZEN. 

Mr. CARPENTER. Now we offer to show in this connection the 
official orders from the War Department. In the first place the Presi- 
dent orders Mr. Belknap, Secretary of War, to send a regiment of in- 
fantry to Dakota, designating nothing. Then Mr. Belknap—— 

Mr. Manager MCMAHON. We propose to object to all this. We 
did not object to the letter, but we are not trying General Hazen. 
The gentleman seems to forget that we are trying General Belknap. 

Mr. CARPENTER. Is that all the objection? 

Mr. Manager MCMAHON. That is the objection 

Mr. CARPENTER. Then let me finish the offer. The offer is to 
show that the President ordered Mr. Belknap as Secretary of War 
tosend a regiment of infantry to Dakota; that Belknap ordered Gen- 
eral Sherman to send a regiment of infantry to Dakota; that Sherman 
ordered General Sheridan to send a regiment of infantry to Dakota; 
that Sheridan ordered General Pope to send a regiment of infantry 
to Dakota, and Pope designated the Sixth Infantry of which Colone| 
Hazen happened to be colonel. That is all the connection Belknap 
had with that transaction, and there is the proof of it. [Holding up 
a bundle of papers.] We offer these papers. 

Mr. Manager MCMAHON. We object, and I will state the ground 
of our objection. We have given no evidence on this point. We 
concluded the examination of General Hazen without asking him 
when or where he was ordered after he had given the testimony be- 
fore the House committee. We did so because we did not desire to 
encumber this record or this case with any other question except the 
one legitimately before the Senate. We did it because we were aware 
of General Hazen’s own letter from which we might have drawn our 
own conclusions, but we care to draw none now and have made noth- 
ing upon it; and, as I repeat to the gentleman, he is endeavoring in 
this case to try a side issue, that side issue being in the first instance 
whether General Hazen had told the truth about a particular mat- 
ter; and in the second instance (which has no connection with this 
case) whether General Belknap sent him to the frozen country be- 
sause General Hazen testified before the Military Committee. 

Mr. CARPENTER. Will the manager allow me to interrupt him? 

Mr. Manager MCMAHON. Yes, sir. 

Mr. CARPENTER. I understand you to say that you knew of this 
letter of General Hazen showing that Belknap was in no fault what- 
ever about his being sent to Dakota. I should like now to know 
whether it was before or after you had that knowledge that you made 
the charge here as manager that Belknap sent him to the frozen re- 
gions. 

Mr. Manager MCMAHON. I derived that impression, if I made that 
expression, from what I supposed General Hazen had said. 

Mr. CARPENTER. I wish in justice, then, to the manager to con- 
cede that he would not have said any such thing if he had that know)- 
edge at the time. 

The PRESIDENT pro tempore. If there be no objection the pro- 
ceedings of the trial will be suspended to receive a message from the 
House of Representatives. 

A message was received from the House of Representatives. 

After which, 

The PRESIDENT pro tempore. The Senate resun.es the impeach- 
ment trial. Objection was raised to the submission of certain docu- 
mentary evidence. The Chair will submit the question to the Senate, 
Shall the papers be admitted ? 

The question was decided in the negative. 


Witu1aM B. HaZEn’s examination continued. 
Mr. CARPENTER. We are through with the witness. 


Re-examined by Mr. Manager MCMAHON : 


Q. Was the letter which has been read in evidence here marked 
“confidential ” in answer to a letter received or did it grow out of a 
personal interview ? 

A. It grew out of a personal interview. 

Q. Where? 

A. At Fort Buford. 

Q. You can state now what that interview was between you and 
General Belknap. 

A. It was to the effect that I thought there was a misunderstand- 
ing in our relations and had been; that my testimony before the 
committee four years before referred directly and specially to the 
faulty system of post-traders ; and the matter that came in there re- 
specting himself was entirely a side issue and came in incidentally, 
and I had requested that there should be nothing said about it ; but 
I reported that it was a matter which I considered was very impor- 
tant the committee should know, as it was bringing the office of the 
Secretary of War into great criticism, inasmuch as his relations to 
certain parties to whom this—— 
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Mr. CARPENTER. One moment. 
question is that is being answered. 

Mr. Manager MCMAHON. He is answering that this letter grew 
out of an interview between him and the defendant. 

Mr. CARPENTER. Then let him state what he said and what the 
defendant said. 

Mr. Manager MCMAHON. Thai is what he is doing. 

Mr. CARPENTER. I do not understand it so. 

Mr. Manager MCMAHON. Ido. To test it I will put a question. 
(To the witness.) Are you not now, General, testifying to a conver- 
sation between you and General Belknap ? 

A. Iam. 

Q. (By Mr. CARPENTER. ) 
what Belknap said. 

The WiTNEss. I said to him that I felt that I had been unjustly 
construed; that I thought there was a misunderstanding growing out 


Ishould like to know what the 


Distinguish between what you said and 


of my testimony before the committee four years before, and that I | 


desired that he permit me to address him fully on the subject. I went 
into some detail of my testimony at that time ; I will not pretend to 
trace itnow. He told me he wanted me to write him fully and frankly; 
and that was the reason the letter was written. Isaid to him specially 
that my testimony before the Military Committee did not refer to him- 
self, but did refer to the faulty system of post-traders, and their be- 
ing farmed out; and that I did not consider myself responsible for 
the gossip that had grown up. 

I wish also to say with regard to my testimony before the Military 
Committee four years ago that I was called there principally as stated 
in that letter to testify with regard to the German and French staft 
organizations, and the other was a branch of the subject. 

Q. (By Mr. Manager McManon.) As a matter of fact, how had the 
personal relations been between you and the Secretary of War in 
the three years preceding this interview at Fort Buford ? 

A. They had been very unsatisfactory to me, asI had many reasons 
for believing he did not feel kind to me. 


Re-cross-examined by Mr. CARPENTER: 


Q. Where was this conversation ? 

A. At Fort Buford, Dakota Territory. 

Q. I know, but whereabouts was it, on the steamboat just as the 
boat was ready to start? 

A. It may have been on the steamboat or it may have been in my 
headquarters. 

Q. How long did the conversation continue ? 

A. Perhaps five minutes; not long. 

Q. Did he ask you at that time about your own post-trader, what 
sort of a man he was? 

A. Yes. 

Q. Did you make report on that subject ? 

A. I reported to him, but —— 

Q. [Handing a paper.] See if that is the report. 
ply you made bearing on the subject ? 

A. [After examining.] That is my letter. 

Q. Who was the post-trader there ? 

A. Mr. Leighton. 

Q. And you reported him all right ? 

A. All right, and have since recommended him for re-appointment. 

Mr. CARPENTER. (Tothe managers.) Do you care for this letter? 

Mr. Manager MCMAHON. No; we do not want Mr. Leighton. 

Q. (By Mr. CARPENTER.) You say you had special reasons for 
thinking the Secretary of War felt unkind to you. State anything 
the Secretary of War ever did to justify you in thinking he was un- 
just to you, or what he ever did that was unjust to you. 

A. I know of no acts he did that were unjust to me. 
he ever did an unjust act to me. 

Q. You say you never think he did an unjust act to you? 

A. I do not remember of any. 

Q. Is not that about all that can be expected in official relations ? 
Do you not know that the Secretary of War did recommend you to 
go upon a board for the revision of Army regulations? 

A. I know he did. I was grateful to him for it, but I requested 
General Sherman not to permit me to go, as I had been already on 
that style of duty more than I wanted to be at that time, and Gene- 
ral Sherman put another man on the board. 

Q. Do you say that General Sherman did that at your request ? 

A. Ido not know that he did it at my request; but when he was 
af my post at Fort Gibson some six months before I did request him 
to see that I was left at the post and not put upon detail duty. 


Q. [Handing a paper.] Did you ever see that letter, or a letter of 
which that is a copy? 


A. [After examining.] I never saw it. 

Q. Does that refresh your recollection any? 

A. Not at all. I have no recollection about it. 

Mr. CARPENTER. We offer in this connection an order for a tel- 
egram between General Sherman and—— 


; _ Manager HOAR. I desire to ask the honorable counsel if, con- 
siderin 


Is that the re- 


I do not think 


which has been disclaimed by the managers and as we have allowed 
you to go so far as to show that letter, it is worth while to take up 


the time of the court by pursuing this vindication of his treatment | 


of the witness any farther? 
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that this whole matter rests on a statement in the opening | 


Mr. CARPENTER. I do not know how far that opening speech 
may have struck through the Senate. It did not make much impres- 
sion on me, because I did not take any stock in it. 

Mr. Manager HOAR. I should think after spending an hour on the 
subject it ought to be sufficient. 

Q. (By Mr. CARPENTER.) I understand you to say that in no act 
did the Secretary of War do you injustice, and here is at least one 
act in which he tried to do you a favor? 

A. I know of no special act in which he was unjust to me. 

Q. Do you not know a special act in which he tried to further what 
he supposed your wishes were by this promotion on this board f 

A. That is true; however, I did not wish it at the time. 

Q. But General Sherman opposed it on the ground that you had 
had too many favors already ? 

A. Yes. 

Q. (By Mr. Manager McManon.) Without stating what had been 
| reported to you, you can say whether you had heard reports as to what 

the Secretary and those connected with him had said in regard to 
you? 

Mr. CARPENTER. What is that? 
| Mr.Manager MCMAHON. He hasstated already that the relations 
between him and the Secretary were not satisfactory. You have put 
the inquiry to him simply as to whether the Secretary did any unjust 
act. Now the question I put is this: Without giving the details of 
any conversation or any report that was made to you, state the fact 
whether reports were made to you of statements in regard to you by 
the Secretary of War and those connected immediately with him ? 

Mr. CARPENTER. Do you really insist on that question ? 

Mr. Manager MCMAHON. It is as good as a great many of yours. 

Mr. CARPENTER. If you want to keep this witness here three 
weeks, ask the question; I shall not object; but you will have a 
large chapter. 

Mr. Manager MCMAHON. We withdraw the question. 

Mr. CARPENTER. I thought you would. 

The PRESIDENT pro tempore. Are the managers through with the 
witness? 

Mr. Manager MCMAHON. Yes, sir. 

The PRESIDENT pro tempore. The witness is dismissed. 

Mr. Manager MCMAHON. I will state, Mr. President, that two or 
three of our witnesses have not yet appeared ; we have no witnesses 
now to-day that we can examine unless it be Mr. Whitney, if he has 
separated those telegrams; or you can put Mr. Crosby upon the stand 
now and put such questions to him as you see fit in cross-examina- 
tion. 

Mr. CARPENTER. We prefer to call Mr. Crosby after he has had 
an opportunity to find that letter from General Hazen. We want him 
to search for that in the Department and be here with if to-morrow. 

Mr. Manager MCMAHON. It is understood now that he is offered 
for cross-examination, and if you wait for your case we shall insist 
that he is your witness and must be examined according to law. 

Mr. CARPENTER. We shall submit to the law as cheerfully as 
you have all the way through. 

LEONARD WHITNEY recalled and examined. 

Question. (By Mr. Manager McMauon.) Have you made the search 
we spoke of on Saturday? 

Answer. Yes, sir. 

Q. Have you found any other telegrams than those submitted? 

A. I found some among those that I submitted on Saturday. I 
made the selections as you requested. 

{The witness selected a number of dispatches and handed them to 
the managers. } 

Mr. Manager MCMAHON. There is nothing there except what we 
have already the originals of, and you can retire, Mr. Whitney. 

The PRESIDENT pro tempore. The witness is excused. 

Mr. Manager MCMAHON. Mr. President, I will state to the court 
that we have now no witness present that we can examine, probably, 
until after the examination of Mr. Marsh is completed, and but one 
or two then, except Evans and Fisher; and if not inconvenient to the 
Senate and a waste of public time, I would suggest modestly that the 
Senate as a court of impeachment might very properly give counsel 
a rest at this time by an adjournment. 

Mr. CONKLING. How many more witnesses have you to examine? 

Mr. Manager MCMAHON. We have Evans and Fisher. We have 
some other witnesses subpeenaed ; but they are for rebuttal. 

Mr. CONKLING. I mean in chief. 

Mr. Manager MCMAHON. Probably three more. 

Mr. ANTHONY. Are they in the city? 

Mr. Manager MCMAHON. Evans and Fisher are not in the city 
The other is in the’city, but we have not been able to reach him. 

Mr. Manager HOAR. We do not expect to call Fisher, if Evans 
comes. 

Mr. Manager MCMAHON. 
now. 


Hon. WILLIAM M. RoBBINs called. 


Mr. Manager MCMAHON. We are informed that Mr. ROBBINS is 
confined to his bed by illness, and we shall have to make an arrange- 
| ment to get some other witness. 

Mr. CARPENTER. As it seems that we shall adjourn at this point, 
| probably, I want to suggest to the managers whether they are not 








We will call Mr. Rossiys, of the House, 
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willing to adjourn the trial over to-morrow. The Senate having other 
business enough to do will not be at leisure or out of business, and 
that will give us an opportunity to look over our testimony on the 
rt of the defense and put it in just as rapidly as it can be put in. 
will save the day, I believe in the time of the Senate, if they will 
allow me for to-morrow to get the defense ready so that we can get it 
in hand and rush it through. 
Mr. KERNAN. How long will your testimony take ? 


Mr. CARPENTER. Two days,I think. It may go three; but I | 


think two will do. I will put in the case on the part of the defense 
as fast as possible. 

Mr. KERNAN. I move that the Senate sitting as a court for the 
trial of the impeachment adjourn until to-morrw. 

The motion was agreed to; and (at four o’clock and forty-nine 
minutes p.m.) the Senate sitting for the trial of the impeachment 
adjourned. 


TUESDAY, July 11, 1876. 


The PRESIDENT pro tempore. The hour of twelve o’clock having 
arrived, the Senate will proceed to the consideration of the articles 
of impeachment exhibited by the House of Representatives against 
William W. Belknap. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be duly notified. 

Messrs. LYNDE, McManon, JENKS, LAPHAM, and Hoar, of the man- 
agers on the part of the House of Representatives, appeared and were 
conducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. 

Mr. THURMAN. I now move that the proceedings of the court 
be suspended for half an hour in order to go into legislative session. 

Mr. CARPENTER. I am told by some Senators that the Commit- 
tee on Appropriations are anxious to goon with their work this morn- 
ing. I find myself thoronghly sick and unable really to stay here to- 
day, and the managers, I understand, would have no objection if the 
Senate would adjourn over until to-morrow. Mr. Evans has not ar- 
rived, so that no time would be lost, and it would be a great, accom- 
modation to me personally, and I do not see that it would harm any 
body or delay any thing. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Ohio, [Mr. THURMAN] that the proceedings of the 
court be suspended for half an hour. 

Mr. WINDOM. I ask consent to say a word with reference to the 
request of the counsel. 

he PRESIDENT pro tempore. Is there objection? The Chair hears 
none, and the Senator from Minnesota will proceed. 

Mr. WINDOM. I think that no time would be lost by the Senate 
in acceding to that request. The Committee on Appropriations have 
the river and harbor bill ready to report to-day, and we can act upon 
it to-morrow. It is desirable, I think, that it should be acted upon 
before we conclude the trial. 

Mr. EDMUNDS. That makes two days then. 

Mr. WINDOM. I thought the request was to adjourn over to-mor- 
row, instead of to-day. 

Mr. CARPENTER. My request was to adjourn until to-morrow. 

Mr. WINDOM. I misunderstood the request. The reason I gave 
would not apply to to-day. 

Mr. CONKLING. I move to amend the motion of the Senator from 
Ohio, so that the Senate sitting for this trial adjourn until to-mor- 
row, which will be at twelve o’clock. 

The PRESIDENT pro tempore. Simply to adjourn will be until to- 
row at twelve o’clock. The Senator from New York moves that the 
Senate sitting in trial adjourn. 

The question being put, there were, on a division—ayes 13, noes 
15; no quorum voting. 

Mr. EDMUNDS. IL ask for the yeas and nays. 

The yeas and nays were ordered. 

Mr. Manager MCMAHON. Before the vote is taken, I simply de- 
sire to say to the Senate that I think the statement of the gentleman 
was entirely too broad that the managers had agreed to the post- 
ponement. 

Mr. CARPENTER. I said that I understood the managers would 
make no serious objection to it. 

Mr. Manager MCMAHON. So far as the managers are concerned, 
of course they prefer that the trial shall go aheadimmediately. 


The question being taken by yeas and nays, resulted—yeas 17, nays 
24; as follows: 


YEAS—Meessrs. Allison, Bogy, Conkling, Cooper, Dawes, Ferry, Hamilton, Howe, 
Ingalls, Kelly, Logan, McCreery, Mitchell, Morton, Sherman, Thurman, and West— 
7 


NAYS—Messrs. Anthony, Booth, Bruce, Cockrell, Davis, Edmunds, Freling- 
haysen, Harvey, Hitchcock, Kernan, Key, Merrimon, Morrill, Norwood, Oglesby, 
See. Letemen, Ransom, Robertson, Wallace, Whyte, Windom, Withers, and 

t—24. 

NOT VOTING—Messrs. Alcorn, Barnum, Bayard, Boutwell, Burnside, Cameron 

of Pennsylvania, Cameron of Wisconsin, Caperton, Christiancy, Clayton, Conover, 
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Cragin, Dennis, Dorsey, Eaton, Goldthwaite, Gordon, Hamlin, Johnston, Jones of 
Florida, Jones of Nevada, McDonald, McMillan, Maxey, Randolph, Sargent, Sauls 
bury, Sharon, Spercer, Stevenson, and Wadleigh—31. 

So the motion was not agreed to. 

The PRESIDENT pro tempore. The question recurs on the motion 
of the Senator from Ohio [Mr. THURMAN ] that the trial be suspended 
for half an hour. 

Mr. CONKLING. Lhope not. Let us go on. 

The motion was not agreed to. 

The Secretary proceeded to read the journal of the proceedings of 
the Senate sitting yesterday for the trial of the impeachment of Wi]- 
iam W. Belknap. 

Mr. HOWE. Mr. President, I move that the further reading of the 
journal be dispensed with. 

The motion was agreed to. 


The PRESIDENT pro tempore. The Senate is ready to proceed with 
the trial. 


CALEB P. MarsH recalled: 


Mr. Manager MCMAHON. Before you proceed, Mr. Carpenter, let 
me put him one question. I may bring it in after awhile; but | 
prefer to do it in this connection. (To the witness.) Mr. Marsh, 
state whether you remember the Secretary of War being at your 
house to dinner at any time shortly prior to the publication of the 
article in the New York Tribune. 

A. He has been at my house to dinner, but I cannot fix the date. 

Q. (By Mr. Manager McManHon.) Do you remember any occasion 
when Mr. Reid and General McDowell and he were there together! 

A. Yes, sir. 

Q. When was that ? 

A. I cannot tell you. It is some years ago. I cannot even tell the 
year with any certainty. 


Cross-examined by Mr. CARPENTER: 


Q. Had you prior to the time when these ladies were at your house 
made any application or had any thought of procuring a tradership ? 

A. It seems I was in Washington early in August from a letter 
which has been shown me, in which I state that I called on the Sec- 
retary of War. 

Q. I ask you for your present recollection. Have yon any recollec- 
tion now of having made any application or having had any thought 
of it prior to the time these ladies were at your house ? 

A. Ihave no recollection except from that letter—no recollection 
at all. 

Q. What letter is it that you speak of ? 

A. A letter that has been read here and shown to me. 

Q. Where did you first see General Belknap; was it not at Long 
Branch? 

A. The first time I saw him must have been in Washington, from 
this letter. 

Q. Are you swearing from your recollection or from this letter as to 
that fact 

A. From the letter. 

Q. Entirely from the letter? 

A. Entirely. 

Q. From your recollection without the letter see if you do not re- 
member that you first saw him at Long Branch. 

A. Without the letter I should -_ the first time I saw him was 
when he came to my house in September to bring the two ladies to 
Washington ; I do not remember seeing him at Long Branch. 

Q. Let me see if I cannot refresh your recollection about it. Do 
you not, remember that Mr. Belknap and his wife were staying at 

ng Branch; Mrs. Marsh was at Long Branch; you came there and 
was introduced to Mr. Belknap; Mr. Belknap went from there to 
Iowa to make a speech at Des Moines at some military meeting there, 
and returned from Iowa to your house in New York; do you not re- 
member that you found Mrs. Belknap sick at your house; do you not 
recollect: that circumstance? oe 

A. Iam not positive of having seen him at Long Branch; it is 
quite possible; it is many years ago; I may have done so. . 

Q. There was some talk between you and the Secretary of War 
about your being appointed post-trader instead of Evans or yourself, 
Evans not being mentioned in connection with it at first ? ; 

A. Yes, sir. hen I first called upon him he was not mentioned. 

Q. Was there are any corrupt agreement or any agreement between 
you and Mr. Belknap in regard to being appointed post-trader at Fort 
Sill? 

Mr. Manager MCMAHON. We object to the word “corrupt.” Say 
“any agreement.” I think by using the word “corrupt” you are 
asking an opinion of the witness. The objection we make is that 
the question calls for an opinion as to the character of the agreement 
instead of calling for the agreement itself. : 

The PRESIDENT pro tempore. Do counsel modify the question ! 

Mr. CARPENTER. I do not want to argue the question of the pro- 
priety of that interrogatory. re 

The PRESIDENT pro tempore. The Chair sustains the objection. 

Mr. CARPENTER. Read the question. 

The PRESIDENT pro tempore. The reporter will read the ques- 
tion. 
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The question was read by the Official Reporter, as follows : 


. Was there any corrupt agreement or any agreement between you and Mr 
Belknap in regard to your being appointed post-trader at Fort Sill? 

Mr. CARPENTER. I understand the interrogatory is objected to, 
aud the objection is sustained by the court. 

The PRESIDENT pro tempore. The whole interrogatory the Chair 
considers overruled. If counsel desire, the Chair will submit it to 
the Senate. 

Mr. CARPENTER. No; I will put another question. (To the wit- 
ness.) Was there any agreement on your part to pay Mr. Belknap 
any money in consideration that he would appoint you post-trader at 
Fort Sill? 

A. There was not. 

Q. (By Mr. CARPENTER.) At any time? 

A. At any time, 

Q. Was there ever any agreement between you and Mr. Belknap 
that you should pay him any pecuniary consideration for or in con- 
sideration of his appointing Mr. Evans post-trader at Fort Sill ? 

A. There was not. 

Q. Was there ever any agreement between you and Mr. Belknap 
that you would pay him any money or other valuable consideration in 
consideration of his continuing Mr. Evans as post-trader at Fort Sill? 

A. Never. 

Q. So far as you know was not the only inducement leading to that 
appointment the kindness which you and your wife had shown to 
Mrs. Belknap at your honse ? 

A. That certainly had a great deal to do with it, I presume. 

Q. Did you make or claim to have any bill against him for any- 
thing done for Mrs. Belknap ? 

A. No, sir. 

Q. Your treatment of her was entirely gratuitous? 

A. Yes, sir. 

Q. But of course led to a feeling of friendship between the families? 

A. Yes, sir. 

Q. You say that the friendship which arose from the fact that Mrs. 
Belknap had been sick at your house, and been kindly treated, had a 
great deal to do with that appointment; was there, apart from that 
friendly feeling, any consideration moving from you to Belknap to 
procure that appointment ? 

A. None. 


Re-examined by Mr. Manager McMaAnHon : 

Q. The letter of August 16, 1870, has been referred to in cross-ex- 
amination. Was that letter properly dated? 

A. As far as I now remember. 

Q. Have you any recollection of improperly dating it at any time? 

A. I have not. 

Q. After having seen that letter, I understand you to say that you 
and the Secretary had had a conversation about post-traderships 
some time in August? 

Mr. CARPENTER. I object to that questioy, 

Mr. Manager MCMAHON. It is a repetition. We withdraw the 
question. (To the witness.) Do you remember upon any occasion 


when Evans & Co. made payment in a check of Northrop & Chick 
to you for $500 ? 


Mr. BLAIR. We object to that question. 

Mr. Manager MCMAHON. I simply want to call the witness’s rec- 
ollection to a particular time. 

Mr. BLAIR. We object to any question not growing out of our 
cross-examination. 

Mr. Manager MCMAHON. This comes right in your line, as you 
will see presently. (To the witness.) Do you remember the fact? 

The Witness. Am I to answer? 

Mr. CARPENTER. Not at present. We insist on the objection. 

Mr. Manager MCMAHON. State the objection. 

Mr.CARPENTER. We havesimply cross-examined this witness. We 
have shown nothing whatever, nor have we attempted to show any- 
thing whatever, except what is legitimate matter of cross-examina- 
tion. They may re-examine in regard to the new matters we have 
called out in cross-examination, but nothing else. They cannot go on 
now and by this witness attempt toshow any consideration or any- 
thing of that kind, because that is a part of their case; they have | 
examined the witness upon that subject and called out from him such | 
evidence as they could and passed him over for cross-examination, 
and they cannot return to it now. 

Mr. THURMAN. I wish to suggest that even if the question is not 
strictly responsive to the cross-examination, it is in the discretion of 
the court to permit it to be answered. 

_The PRESIDENT pro tempore. The reporter will read the ques- 
tion. 
The question was read, as follows : 


. Do you remember uv 
a check of Northrop & C 








m any occasion when Evans & Co. made payment in 
k to you for $500! 


i PRESIDENT pro tempore. Shall this interrogatory be admit- | 
aI 


The question pelos ya: it was decided in the affirmative. 
Mr. Manager McMA 1ON. Answer the question. 
The WitngEss. I do not remember. 


Q. (By Mr. Manager McManon.) Do you remember any occasion 


237 


BELKNAP. 





ject. 


when he made a payment in a check of $500 that you returned to 
him, without remembering the name of the person ? 

A. L remember returning him a check, but I do not remember the 
amount. I think it was more than one. 

Q. Do you remember writing him a letter at the time you returned 
a check tohim? I do not ask for the contents of the letter. 

A. I think | do. 

Q. (By Mr. CONKLING.) Was the answer of the witness that this 
Was more than once ? 

A. More than one check, I think. 

Q. (By Mr. Manager McManon.) You remember writing a letter to 
Evans & Co. about that matter ? 

A. I think the letter was to Fisher. It might have been to Evans 
& Co., or to Fisher, one of the partners. 

Mr. Manager MCMAHON. That is all. 

Mr. MITCHELL. I send a question to be put to the witness. 

The PRESIDENT pro tempore. The question put by the Senator 
from Oregon will be read. 

The Chief Clerk read as follows: 

Q. Why did you send to W. W. Belknap, Secretary of War, the one- 
half of the various sums of money received by you from Evans at 
Fort Sill? 

Mr. CARPENTER. Mr. President, the celebrated Jeremiah Mason 
in the trial of a very important case once said, when a judge put a 
question to a witness, he being counsel for the defense, that if the 
question was put on the part of the plaintiff, he objected to it; if it 
was put on behalf of the defendant, he withdrew it. 

Mr. MITCHELL. It is put in behalf of justice. 

Mr.CARPENTER. The Government have gone through the exam- 
ination of this witness; we have cross-examined him; the court has 
allowed them to go partially into a redirect examination, and they 
have concluded it. This question put by the managers now would cer- 
tainly be objectionable, and I presume that we have the same right 
to object to a question put by the court that we would have if it were 
put by the managers. 

The PRESIDENT pro tempore. 
tion will be put. 

Mr. CARPENTER. 


If there be no objection, the ques- 


There is objection. That is clear. We ob- 

The PRESIDENT pro tempore. The Chair will submit this question 
to the Senate, Shall this interrogatory be put? 

Mr. PATTERSON and others. Let the question be reported. 

The Chief Clerk read the question of Mr. MrrcHE.t, as follows : 

Q. Why did you send to W. W. Belknap, Secretary of War, the one 
half of the various sums of money received by you from Evans at Fort 
Sill? 

Mr. CONKLING. As I am called upon to vote upon this question, 
if it is in order I should like to make an inquiry. Is it intended to 
call for the motive of the witness, or is it intended to call for any fact 
or thing which influenced him ? 
make it a little more pointed. 
witness, I cannot vote for it 
can. 

Mr. MITCHELL. Mr. President, it is not, of course, in order to 
argue the question. I think the question calls for a fact. It calls 
for the reason why this money was sent. I shall insist on the ques- 
tion. 

Mr. CARPENTER. Mr. President and Senators, I want to say a 
few words further on my objection to this question. You will all 
recollect that the examination of this witness by the prosecution was 
very singular and peculier. You will recollect that I over and over 
again objected, objected to their going into it by piecemeal and 
scraps and collateral facts and circumstances, and asked them to push 
him right into the narrative and let him tell all there was about this 
matter. I was rebuked by the leading manager and informed that I 
knew far less about the management of their side of this case than 
they did. I of course had to submit to that, and did cheerfully. No 
doubt it is true; but what does it indicate? It indicates simply this, 
that the prosecution here on the part of the House of Representatives 
have a scheme of examining this witness. 

It was manifest, I think to everybody, where the weakness of this 
case lay when they had tododge asound the case the way they did in the 
examination yesterday. Now they have set us an example which we 
have a right to follow, when the House of Representatives, after be- 
ing requested to do it, refused to ask this general question and put 
this witness into the general narative of the transactions between 
him and everybody else important to this inquiry, and confined him 
only to specific facts and circumstances, against our objection over 
and over again made. Then we called the witness and put him on 
the stand for a cross-examination, putting no improper question, not 
a question that the managers have objected to, and he has answered 
our questions. They have had one redirect examination, the court 
overruling our objection to it, togive it tothem. Now after this will 
this court permit the managers to return to that subject and open 


the examination of this witness? And if they will not permit the 


managers to do it, will the court do it themselves? If a question 


I wish the Senator who puts it would 
If it is a call for the motive of the 
for one. If it is a call for any fact, I 


| cannot be objected to when put by one of the court which would be 
| ruled out if put by the counsel, then this is a strange proceeding and 


we are in astngular situation. I say thisof course with entire respect 


| to the Senator who asks the question; but we must have a right to 
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object to the question, and for the purpose of testing whether it is 
proper or improper, it must be considered as a question put by the 
managers, and put by the managers at this time, is there the slight- 
est doubt that the Senate would rule it out? 

The PRESIDENT pro tempore. The question is, Shall this interrog- 
atory be admitted ? 

Mr. THURMAN. Let it be read. 

The PRESIDENT pro tempore. It will be again read. 

The Chief Clerk read the question of Mr. MITCHELL, as follows: 

Q. Why did you send to W. W. Belknap, Secretary of War, the one- 
half of the various sums of money received by you from Evans at Fort 
Sill? 

Mr. ANTHONY. I wish to ask whether the counsel object to this 
interrogatory at this time or whether they object to it altogether? 
Mr. CARPENTER. Both; because it is out of time and because it 
is an improper question. 

The PRESIDENT pro tempore. The question is on the admission of 
this interrogatory. 

The question being put, it was determined in the affirmative. 

The PRESIDENT pro tempore. The question will be answered. 

The Witness. Simply because I felt like doing it. It gave me 
pleasure to do it. I sent him the money as a present always, gratui- 
tously. That is the only reason I had. 

The PRESIDENT pro tempore. Are there any further questions to be 
put to the witness? 

Mr. EDMUNDS. Mr. President, I should like to ask the witness a 
question ; the reporter can take it down if the Chair will allow it. I 
should like to ask the witness, in connection with his last answer, 
whether General Belknap knew, in advance of these remittances from 
—- time, how large the present was going to be that was to be 
sent 

Mr. CARPENTER. Mr. President, I object to that question upon 
the ground that one man cannot swear what another man knows. It 
is physically and intellectually impossible. If he could say that he 
told Mr. Belknap a thing, if he could prove any fact, that fact may 
be proved; but could I be put on the stand to swear what the Sen- 
ator from Vermont knows upon any subject? I should say he knows 
all about it, but any particular knowledge on a particular subject I 
could not be called to swear to. Nobody can. 

Mr. BLAIR. Mr. President and Senators, there is another objection 
to this question that I hope the Senate will consider before voting 
that this question shall be admitted, and that is that this witness is 
a Government witness, and that the interrogatory of the Senator is 
to impeach the witness on the part of the prosecution. It implies 
that be has not stated the truth. 

The PRESIDENT pro tempore. The question will be repeated by 
the reporter. 

The question was read, as follows: 

Q. Did General Belknap know, in advance of these remittances from time to time, 
how large the present was going to be that was to be sent ? 

The PRESIDENT pro tempore. Shall this interrogatory be ad- 
mitted ? 

The question was decided in the affirmative. 

The PRESIDENT pro tempore. The witness will answer the ques- 
tion. 

The Witness. I cannot say how far he knew, I am sure. 

Q. (By Mr. EpMuNDs.) Did you know yourself how large the pres- 
ents were to be in advance f 

A. Certainly. That is, I made up my mind that I would send him 
the half that came to me from the fort. 

Mr. LOGAN. I desire to propound a question which I send up in 
writing. 

The PRESIDENT pro tempore. The question of the Senator from 
Illinois will be read. 

The Chief Clerk read as follows: 

Q. Prior to the sending of the first money, had you said anything 
to avy person or had any person ever said anything to you on the 
subject of sending money to General Belknap; if so, who was it ? 

Mr. CARPENTER. Mr. President, it is impossible to ascertain from 
this court, it being so numerous, as we do always in conversation with 
a court of law, what is the point involved in the decisions which have 
been made. I would like to ask whether the opinion of the Senate 
is that we cannot object to a question put by a Senator or whether 
the questions have been ruled in upon the ground that they were 
proper questions ? 

The PRESIDENT pro tempore. The question of the Senator from 
Illinois [Mr. LOGAN] will be repeated. 

The Chief Clerk read the question of Mr. LoGan. 

The Witness. Am I to answer? 

Mr. CARPENTER. Wait a moment. 

The PRESIDENT pro tem Do counsel object ? 

Mr. CARPENTER. Yes, Mr. President, on consultation we object 
to the question. 

Hom PRESIDENT pro tempore. Shall this interrogatory be admit- 
tec 

The question was decided in the affirmative. 

_The PRESIDENT pro tempore. The witness will answer the ques- 
tion. 

The Witness. I had a conversation with the present Mrs. Belknap 
on the night of the funeral in Washington. 


Mr. Manager LAPHAM. That was after the first money was sent, 

Mr. Manager MCMAHON. The question calls for conversation be. 
fore any money was sent. 

The Witness. That was before I had sent any money to him, | 
had sent a remittance to her. 

Mr. Manager MCMAHON. Go on. 

The Witnrss. Does the question call for conversation ? 

Mr. EDMUNDS. No. 

Mr. LOGAN. I will now add, let him state what the conversation 
was. 

Mr. Manager MCMAHON. I object to that at this stage of the case. 
This may excite the risibility of the honorable gentlemen on the other 
side; but I think I shall be able to give a very good reason for it. 

Mr. FRELINGHUYSEN. I should like to hear the answer of the 
witness as far as given. 

The PRESIDENT pro tempore. The reporter will read. 

The answer was read, as follows: 


That was before I had sent any money to him. I had sent a remittance to her. 


Mr. Manager HOAR. That answer is a little ambiguous. It had 
better be made certain. He has spoken of the present Mrs. Belknap, 
and says, “I had sent a remittance to her;” let him state to whom. 

A. I mean Mrs. Belknap, deceased. 

The PRESIDENT pro tempore. The managers have objected to 
the question, and the Chair will submit it to the Senate. 

Mr. EDMUNDS. That is the question that calls for the conversa- 
tion ? 

The PRESIDENT pro tempore. Shall this be admitted ? 

Mr. HOWE. Let the question as it is put be reported. 

The question was read by the reporter, as follows: 


Q. State what the conversation was. 


Mr. WHYTE. What conversation is referred to? We did not hear 
the ground of the objection made by the manager. I presume that 
the absence of General Belknap would be one objection if he was not 
present at the conversation. We did not hear what objection was 
made by the manager. 

Mr. Manager MCMAHON. Even if General Belknap was present, 
while we might have called it as against him, he cannot produce it 
as in his favor. It is the conversation of a third party. 

The PRESIDENT pro tempore. Shall this interrogatory be ad- 
mitted ? 

Mr. HOWE. [ask for the yeas and nays. 

The yeas and nays were ordered. 

Mr. Manager MCMAHON. Before the vote is taken, Senators, I 
desire that all shall understand the precise conversation now called 
for. It is a conversation between the witness and the present Mrs. 
Belknap, occurring on the night of the funeral of the second Mrs. 
Belknap, between the witness and her, not in the presence of General 
Belknap; a conversation between the two persons on that occasion. 
Clearly it seems to mg the defendant is not at liberty to produce that 
conversation in his behalf. 

Mr. CONKLING. And it was after the first money had been sent 
to the former Mrs. Belknap ? 

Mr. Manager LAPHAM. Yes, sir. 

Mr. FRELINGHUYSEN. I should like to ask whether the conver- 
sation which is inquired for is not the same conversation as to which 
the court inquired whether it had taken place. 

Mr. CONKLING. Certainly it is. 

The PRESIDENT pro tempore. The Secretary will call the roll. 

The question being taken by yeas and nays, resulted—yeas 18, nays 
23; as follows: 


YEAS . Messrs. Allison, Booth, Bruce, Conkling, Cragin, Ferry, Frelinghuysen 
Harvey, Howe, Ingalls, Logan, Morrill, Morton, Paddock, Patterson, Sherman 
West, and Wnght—18. 

NAYS—Messrs. Bogy, Caperton, Cooper, Dawes, Edmunds, Gordon, Hamilton 
Kelly, Kernan, Key, McCreery, Maxey, Merrimon, Mitchell, Norwood, Ransom 
Robertson, Stevenson, Thurman, Wadleigh, Wallace, Whyte, and Withers—23 

NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Bayard, Boutwell, Burnside, 
Cameron of Pennsylvania,(ameron of Wisconsin, Christiancy, Clayton, Cockrell, 
Conover, Davis, Dennis, eee Eaton, Goldthwaite, Hamlin, Hitchcock, John- 
ston, Jones of Florida, Jones of Nevada, McDonald, McMillan, Oglesby, Randolph, 
Sargent, Saulsbury, Sharon, Spencer, and Windom—31. 


The PRESIDENT pro tem The objection is sustained. 

Mr. DAWES. I should like to have a question put, which I send to 
the Chair. 

The PRESIDENT pro tempore. The question of the Senator from 
Massachusetts will be read. 

The Chief Clerk read as follows : 

Q. State all the knowledge or information that General Belknap 
had, which it isin your power to state, as to the amount of any money 
sent him or the source whence it came, other than what you have 
already stated. 

Mr. CARPENTER. To that question we object. 

Mr. LOGAN. Before the point is submitted, I will state that the 
first question I propounded was not objected to by the Senate. The 
last one was objected to. I desire to have that first question fully an- 
derstood, and I ask the Clerk to read it again to the witness and have 
it answered before we proceed to another question. 

The PRESIDENT pro tempore. The interrogatory propounded by 
the Senator from Illinois will be read. 
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The Chief Clerk read as follows: 

Q. Prior to the sending of the first money had you ever said any- 
thing to any person or had any person ever said anything to you on the 
subject of sending money to General Belknap; and, if so, who was it? 

A. No one that I[remember. No other except what I have already 
stated, the conversation with Mrs. Bower. 

The PRESIDENT pro tempore. 
[Mr. DAWES] proposes a question, which will be read. 

The Chief Clerk read as follows: 

Q. State all the knowledge or information that General Belknap 
had, which it is in your power to state, as to the amount of any money 
sent him or the source whence it came, other than what you have 
already stated. 

Mr. DAWES. I do not desire to have the witness state over again 
what he has already stated. 

The PRESIDENT pro tempore. Objection being raised the Chair 
will put the question to the Senate: Shall this interrogatory be ad- 
mitted ? 

The question ‘was decided in the affirmative. 

The WitNEss. I have stated alkthe money that I have sent General 
Belkuap, as far as I can remember. 

Mr. Manager LAPHAM. That is not the question. 

Mr. EDMUNDS. Read the question again. 

The PRESIDENT pro tempore. The Secretary will read the question. 

The Chief Clerk read as follows : 

Q. State all the knowledge or information that General Belknap 
had which it is in your power to state as to the amount of any money 
sent him or the source from whence it came other than what you have 
already stated ? ' 

A. O,1 do not know anything about General Belknap’s knowledge ; 
| know nothing of General Belknap’s knowledge except the money I 
sent him. 

Mr. MORTON. I submit the following interrogatory : 

Q. Did General Belknap personally or through any person or by 
letter ever inquire of you why this money was sent, and did you in 
any Way ever assign a reason to him for it? 

A. Never, to my best recollection. 

Mr. CONKLING. I propose a question which may have been an- 
swered in substance, but I should like to have an answer to it: 

Q. Was your intention to send money to General Belknap and your 
act in sending it in consequence of any communication between you 
and General Belknap, and, if there was any such communication, 
state it? 

A. No, sir; there was not. 

Mr. Manager MCMAHON. 
tion now, if convenient. 

Mr. CARPENTER. I object. 

Mr. Manager MCMAHON. We certainly claim the right. 

Mr. LOGAN. I have a question to propose. 

The PRESIDENT pro tempore. The Senator from Dlinois desires 
to submit a question. 

Mr. Manager MCMAHON. We waive the right to put ours while 
Senators are asking questions. 

The PRESIDENT pro tempore. The interrogatory of the Senator 
from Illinois [Mr. LOGAN] will be read. 

The Chief Clerk read the question of Mr. LOGAN, as follows: 

Q. Did you have any understanding with any person other than 
General Belknap in reference to sending the money you have testified 
to or any part of it? If so, with whom was such understanding, and 
what was such understanding ? 

A. I had an understanding on the night of the funeral. 
conversation with Mrs. Bower, the present Mrs. Belknap. 

Mr. Manager MCMAHON. We object that that is only getting in- 
directly at the same matter that has already been settled by the 
Senate. 

The PRESIDENT pro tempore. The Chair has submitted each of 
these questions, and will also submit this, to the Senate. 

Mr. LOGAN. I wish to state merely the object of my question. 

The PRESIDENT pro tempore. Is there objection? The Chair 
hears none, and the Senator will state it. 

Mr. LOGAN. There seems to be a kind of vagueness about this 
thing, and my object is, if there was an understanding under which 
this money was sent, to get at the understanding, what it was, and 
with whom it was. I cannot see that that can be objected to. There 
must have been an understanding with somebody, and I want to know 
whom it was with. That is all there is in the question. 

Mr. EDMUNDS. He has stated that he had not any conversation 
with anybody in the world but one. 

Mr. Manager LAPHAM. The learned Senator will doubtless re- 
member that there may be implied as well as express understandings. 

Our objection is that this calls for a conversation with a third per- 
son, and is the precise question upon which the Senate has already 
passed. The witness having stated expressly that he had no conver- 
sation with the defendant, the question calls for some express conver- 
sation, some expression, agreement, or understanding, and not for an 
implied or inferential understanding from the acts of the parties. 

Mr. CARPENTER. Let me inqure of the manager whether he 
admits that there was no express agreement ? 

Mr. Manager LAPHAM. Not at all. 

Mr. LOGAN. I will change the language of the question in one 


The managers would like to put a ques- 


I had some 


The Senator from Massachusetts | eral Belknap in reference to sending the money you have testified to 


| or any part of it? 


| 








particular. Where it says “ understanding” 
‘*‘ agreement.” 
_ The PRESIDENT pro tempore. 
tion as modified. 

The Chief Clerk read as follows: 

Q. Did you have any agreement with any person other than Gen- 


I will use the word 


The Secretary will report the ques- 


If so, with whom was such agreement and what 
wus such agreement? 

Mr. BLAIR. Mr. President and Senators, this question is substan- 
tially the same, in my own judgment, as that upon which this body 
has already ruled. Senators will bear us witness that we have uni- 
formly objested to this mode of examination. We think that, as the 
parties here have represented it, they ought to be allowed to conduct 
their own case. The other side have chosen to rest their case upon a 
mere technicality by creating a presumption from the transmission 
of money that there was an agreement that that money should be 
transmitted to us in pursuance of an understanding. We have met 
that presumption by the witness flatly contradicting it, and they are 
therefore out of court on the case they have made. It is perfectly 
apparent to any logical, reasoning mind that the implication which 
they seek to bring against us of an understanding or agreement that 
we should receive money on account of an appointment which the 
party here made is utterly and absolutely rebutted by their own wit- 
ness. Now, the attempt is to contradict that witness; to make him 
testify to circumstances which will contradict that direct, plain state- 
ment. 

Mr. Manager HOAR. Would it be agreeable to the learned coun- 
sel to permit me to put a question to him? 

Mr. BLAIR. Not at this stage of the argument. 

Mr. Manager HOAR. I will not do it then. 

Mr. BLAIR. I want this body to have a fair understanding of 
the case. We are here ready and willing and prepared to meet this 
whole case. If they will go into it, and give this picture its clothing 
and coloring, and let the Senate and country see the whole of it, and 
drag these persons, all of whom are mixed up init, before the Senate and 
the country, let them doit; we cannot object ; but when they choose to 
rest their case upon proof of the reception of money, and thereby 
seek to imply an agreement, and when we come in and rebut that 
distinctly by showing there was none, by their own witness, it seems 
to me that the Senate ought to hesitate before they make another 


| case for these gentlemen and go piece-meal in attempting to rebut 


this testimony. Having gone as far, however, as the Senate has 
chosen to go in this matter, it does seem to me that when a Senator 
wishes to know the truth and to have an explanation of how it hap- 
pens that money was sent to this person, when there was no agree 
ment between him and this person to have it sent, if is perfectly 
legitimate to have the truth of that and to show at whose instance 
and by whose request this money was transmitted to some person 
claiming the money in that way. These gentlemen know, because 
the facts are spread far and wide—they are facts of record—that 
there was a person who claimed this money as her own and that she 
directed this money to be sent in this mode. 

Mr. Manager MCMAHON. There is nothing of that in the case. 

Mr. BLAIR. ‘There is not anything of it in the case, but it is a fact 
known to the country and known to us. 

Mr. Manager MCMAHON. It is not known to us. 

The PRESIDENT pro tempore. Managers will not interrupt the 
counsel without their permission. 

Mr. BLAIR. It is known to you and it is known to the Senate that 
there was some arrangement by which this money was sent in that 
form; and now, when it is sought to know by what arrangement and 
what person it was, it is objected to. It will lighten the burden of 
the defendant to know that there wis another person claiming this 
money. It seems the gentlemen do aot want to lighten our burdens, 


but whenever they can get a piece of testimony that will weigh upon 


us itis very fair; they put it in by scraps; but the whole truth,and 
nothing but the truth, they do not want to know. They only want 
to have the Senate know what will criminate this defendant, and not 
what will exculpate him. Now I will answer any question the gen- 
tlemen desire to ask. 

Mr. Manager HOAR. 
Senate? 

Mr. BLAIR. If you have any question to put, I will answer it be- 
fore I sit down. You said you had a question to put. 

Mr. Manager Hoar. But I do not propose to ask it now. 

Mr. THURMAN. I should like to ask the counsel a question. I 
want to understand from him whether he objects to this question 
being answered or whether he wants it answered. 

Mr. BLAIR I do not object to it. I did object on general princi- 
ples to the whole series ; but as these questions are going in, I should 
like to have the Senate let something in on ourside. They are letting 
in everything else that is brought against us. I should like to see a 
little fair play. 

Mr. Manager HOAR. Mr. President, the question that I proposed 
to put to the learned counsel would have conveyed an idea which I 
will convey directly to the Senate. I suppose if a judge were on trial 
on an impeachment for bribery, and it turned out that a certain suitor 
had a case once a year for six years, and it were proved that a bag of 
money containing $3,000 as passed up by that suitor to the bench 


Have you got through your address to the 
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every time the case came on, it would not be necessary to go any 
further and prove an agreement 

Mr. BLAIR. That is argument on the merits. 

Mr. Manager HOAR. It would not be necessary to go any further 
and prove an agreement to receive that money corruptly. Now sup- 
pose that were the state of the proof in the case I have supposed, 
would it be material in defense to show that the bag of money was 


passed up to the judge at the request of the judge’s wife once a year? | 


That is the whole of the present proposition. 

Mr. FRELINGHUYSEN. Mr. President, I should like unanimous 
consent to make one remark. As I understand it, the court, exercis- 
ing its privilege and against the objection of the respondent, permit- 
ted it to be proven that there was a conversation which had relation 
in some manner to these payments. I think it is the right of the re- 
spondent that that conversation should now be given. It was the 


court, not the respondent, who introduced the fact that there was | 


such conversation that had relation to these payments. I do not think 
we can fairly exclude the conversation. 

Mr. EDMUNDS. Mr. President, if I were at liberty to say any- 
thing, as Iam not—— 

The PRESIDENT pro tempore. 

Mr. EDMUNDS. 
should say that I did not agree with the law of my friend at all; but 
I cannot go into a debate here upon the subject and shall not under- 
take to do it. 

The PRESIDENT pro tempore. 
tion. 

The Chief Clerk read as follows: 

Q. Did you have any agreement with any person other than Gen- 
eral Belknap in reference to sending the money you have testified to 
or any part of it? If se, with whom was such agreement and what 
was such agreement ? 

The PRESIDENT pro tempore. 
ted? 

The question being put, a division was called for; and the ayes 
were 1s. 

Mr. LOGAN. I ask for the yeas and nays. 

The yeas and nays were ordered; and being taken, resulted—yeas 
25, nays 21; as follows: 


YEAS—Messrs. Allison, Booth, Bruce, Conkling, Conover, Cragin, Dawes, 
Ferry, Frelinghuysen, Harvey, Hitchcock, Howe, Ingalls, Logan, Mitchell, Morrill, 
Morton, Oglesby, Paddock, Patterson, Sherman, Wadleigh, West, Windom, and 
Wright—2. 

NAYS—Measrs. Bogy, Caperton, Cockrell, Cooper, Davis, Dennis, Edmunds, 
Gordon, Hamilton, Kelly, Kernan Key, MeCreery, Merrimon, Norwood, Ransom, 
Stevenson, Thurman, Wallace, Whyte, and Withers—21. 

NOT VOTLING—Moessrs. Alcorn, Anthony, Barnum, Bayard, Boutwell, Burnside, 
Cameron of Pennsylvania, Cameron of Wisconsin, Christiancy, Clayton, Dorsey, 
Eaton, Goldthwaite, Hamlin, Johnston, Jones of Flonda, Jones of Nevada, Mc- 
Donald, MeMillan, Maxey, Randolph, Robertson, Sargent, Saulsbury, Sharon, and 
Spencer—26 


The Chair hears no objection. 


The Secretary will report the ques- 


Shall this interrogatory be admit- 


So the question was decided in the affirmative. 

The PRESIDENT pro tempore. The witness will answer the ques- 
tion. 

Mr. CARPENTER. Let the question be repeated. 

The PRESIDENT pro tempore. The Secretary will report the ques- 
tion. 

The Chief Clerk read as follows: 

Q. Did you have any agreement with any person other than Gen- 
eral Belknap, in reference to sending the money you have testified to, 
or any part of it? If so, with whom was such agreement, and what 
was such agreement? 

A. Lhad a conversation with Mrs. Bower, the present Mrs. Bel- 
knap, on the nightof the funeral. She asked me to go up stairs with 
her to look at the baby in the nursery. 
remember, “This child will have money coming to it after a while.” 
She said, “ Yes; my sister gave the child to me, and told me the money 
coming from you I must take and keep forit.” Iam not certain about 
the rest of the conversation. 
was said afterward. I said, very likely, “ All right; but perhaps the 
father ought to be consulted,” and her reply was that if I sent the 
money to him she would get it any way for the child, or something 
of that kind. That is as far as I remember it; but I had some un- 
derstanding ; I have sometimes thought that I said something to Gen- 
cral Belknap that night. My entire recollection is indistinct about 
the matter, except her relation of her sister's dying request made an 
impression On me more than any other part of the conversation. As 
i said before, I have sometimes thought I said something to General 
Belknap about it, but Iam not at all certain. At all events I had 
some understanding that night or subsequently before the next money 
came due—and I do not remember of any subsequently—by which I 
sent the money to General Belknap. 

Mr. Manager MCMAHON, Mr. President, if the witness is through 
I desire to ask a question now. 

Mr. — i wish to put a question which I desire to have an- 
awered, 

The PRESIDENT pro tempore. The Senator from Massachusetts 
submits an interrogatory, which will be read. 

The Chief Clerk read as follows: 

Q. Did you or any other person to your knowledge ever explain 
to General Belknap what “Southwest” means in your letters inform- 





I said to her, as near as I can | 
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ing him that you had a remittance for him? 
tion. 

A. Never to my knowledge. 

Mr. Manager MCMAHON, 
ing question: 

When you sent General Belknap the first letter notifying him that 
you had a remittance for him “from the 8. W.,” state whether 
he inquired of you by letter or otherwise from what source the money 
came ? 


Mr. CARPENTER. 


If so, state the explana- 


I propose now to propound the follow- 


That we object to, because we object to the 


managers returning to this case. 
The managers certainly have a right to 


Mr. Manager MCMAHON. 
come in how. 

Mr. CARPENTER. What gives them that right? 

Mr. Manager MCMAHON. To make a further explanation to the 
Senate. 

Mr. CARPENTER. Mr. President, both parties have made this 
case to the Senate as they have chosen to make it ; and the court has 
gone through in its own way, searching for facts, and, I understand, 
has rested also. Now is it possible that the parties are to take this 


| case up again and have any rights they would not have, arising from 
I shall object myself; but if I were at liberty 1 | 


the examination as it took place on their part respectively? They 
cannot go back with such a question certainly, unless it be on ac- 
count of some questions that the court has put; and that certainly 
cannot renew their right. They put this witness on the stand and 
exhausted him as far as they thought it was safe to do so; then we 
cross-examined him; both parties rested; and now the court has 
rested. Now we protest that the managers cannot ask any more 
questions of this witness. 

Mr. Manager MCMAHON. Mr. President, [have heard a great deal 
from one of the distinguished counsel on the other side and something 
from another in regard to getting this case in by piecemeal, and | 
have heard a great deal of criticism on the manner in which I have 
done it; and I expected my honorable friend [Mr. Carpenter] to 
ask this court to nonsuit the Government from the remarks which he 
made upon one occasion, that we had made no case, &c. The only 
answer I have to that is that if we have failed to put in the facts in 
this case to convict their client, they ought to be under the most ever- 
lasting obligations of gratitude to us for our want of capacity in man- 
aging the case. 

Mr. CARPENTER. That is on the ground that you stop now. 

Mr. Manager MCMAHON. I accept the statement of the gentle- 
man and the interruption, because it leads me directly to the next 
point Iam about to make. The other gentleman [Mr. Blair] keeps 
complaining all the time that we do not introduce the whole truth. 
Now the honorable gentleman [Mr. Carpenter] had the opportunity 
to cross-examine this witness, to put every interrogatory to him that 
he chose, and if our examination were short, which it was not, theirs 
certainly was extraordinarily brief and, in my judgment—I say it 
here—substantially a confession of the facts and circumstances in 
this case. 

But now, to go further. I understand even the order in which a 
witness is examined in a court of justice to be always a matter within 
the discretion of a court. A witness who has been fully discharged 
and gone may be called back and asked a question because something 
new has been developed in the case; and often—it is so laid down 
in the elementary books—you may recall a witness who has been 
absolutely discharged to ask him whether upon a certain occasion at 
a certain place he did not say so and so to A B, for the purpose of 
calling A B right there to contradict him. That is a very common 
practice. 

Now after the Senate has in the exercise of its discretion put 
further questions to this witness and eliminated a part of the truth 
from his bosom, what we want now is directly in the same line to 
put a question throwing light upon the very questions that have 
been put, and it is this: * When you sent General Belknap the first 


rit.” | letter notifying him that you had a remittance for him ‘from the 
I have an indistinct impression of what | 


8. W.,’ state whether he inquired of you by letter or otherwise from 
what source the money came ?” 

If the defendant in this case is an innocent man and had no busi- 
ness transactions with Caleb P. Marsh and had nothing in this letter 
to notify him that this money was for Mrs. Bower or the child or any- 
thing else, but simply “I have a remittance for you from the South- 
west,” if he is an honest man, a man of high integrity in his Depart- 
ment, is he going to fob the money without making any inquiry from 
Mr. Marsh by letter “Why, what is 8. W.; where does this fund 
come from; what do you mean, Mr. Marsh; you do not owe me any 
money; you are not trustee for any of my relations that I know of; 
to what account shall I pass this $1,500?” Ah, the objection comes 
from a confession of guilt, from a knowledge of guilt, a desire not 
to put in the whole truth as the gentleman [Mr. Blair] complains 
that we do not pnt it in, but from a desire to exclude the whole of it. 

Mr. CARPENTER. Mr. President, will the manager allow me to 
interrupt him a moment? 

Mr. Manager MCMAHON. Yes, sir. 

Mr. CARPENTER. The objection to this question is that it is out 
of time, and I want to ask the manager if he thinks that objection 
makes in order an argument on the merits of the case and the guilt of 
this defendant? 

Mr. Manager MCMAHON. I will say in all candor to the gentle- 
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man who has just taken bis seat that if he and his associates only 
possessed the gift to see themselves as they see others, they would not 
be so critical in their criticisms upon our conduct: My honorable 
friend there (Mr. Blair] never rises to discuss a question but what he 
talks to the merits, always telling us about some defense that is to 
come, always expressing that sublime and childlike confidence in his 
client’s innocence, that, there is not a single fact yet in this case to 
warrant. Havel no right to talk about the facts that are in the 
have I no right to repel the statement here that we are endeav- 
ering to exclude the whole truth? By all means I have the right, 
and Lsay here that I have the right to call for an answer to this 
question to throw light upon this iniportant matter and to let us see 
whether in this matter he did have knowledge when he was receiving 
this money as to the source from which it may have come. 

Mr. BLAIR. Mr. President and Senators, I know what the gentle- 
man says to be true that a witness may be recalled at any time at the 
discretion of the court; but the court presides over the trial and looks 
after the interests of justice, and therefore it is within the compe- 
tency of the court, as every lawyer knows, to allow a witness to be 
recalled. But I appeal to this court and to its discretion and ask this 


case; 


court to consider whether it is just to allow this witness to be recalled | 


and re-examined in the manner that it is now sought to do when the 
gentlemen have made their case, exhausted the witness, turned him | 


over to us and we made a very brief cross-examination, and now when | 


the manager seeks to have the last word of this witness and to reiter- 
ate and ding-dong in the ears of the Senate every time he makes a 
speech denunciations of our client as if he was appealing on the last 
argument of the case ? 
the Senate to know whether such a course of examination ought to 
be tolerated. 

Mr. CONKLING. Mr. President, in the hope of saving time, I ask 


| ness. 


| knew from whom the money sent him was received. 


| you to so presume, or upon what you based this presumption ? 
I appeal to the Senate and to the justice of | 





to have read again a question put by the Senator from Indiana [ Mr. 
MortTON] and the answer to it which I think covers this very ques- 
tion. If it does, perhaps we shall get along. 

The PRESIDENT pro tempore. The question will be read. 


The Chief Clerk read the following question propounded by Mr. | 


MoRrTON : 
Q. Did General Belknap personally, or through any person, or by 


any way ever assign to him a reason for it? 

Mr. CONKLING. That covers everything except the “S. W.,” 
which is practically included. The answer was that he never did. 

Mr. Manager MCMAHON. If that is the understanding of the Sen- 
ate, we withdraw this question. Of course I do not wish to multiply 
the evidence of the same thing. 
opinion of the honorable Senator, we withdraw the question. 

The PRESIDENT pro tempore. The question is withdrawn. 

Mr. HOWE. If the court has not closed its case, I should like to 
have the question answered which I send to the Chair. 

The PRESIDENT pro tempore. The question of the Senator from 
Wisconsin will be read. 

The Chief Clerk read as follows: 

Q. Was the money which you sent to General Belknap designed 
for his use or for the use of some other person ? 

A. I sent it to him originally according to what I have heretofore | 
stated occurred on the night of the funeral. It may be presumed 
that it was sent for the child, but I continued sending it after the 
child’s death to the General, and I always presumed it was for him. 

Q. (By Mr. THURMAN.) Was the child a child of General Bel- 
knap’s? 

A. Yes, sir. 

Q. (By Mr. Manager McManon.) Inthat connection give the date 
of the death of the child, if you can remember it. I think we have 
agreed that the mother died about the 31st day of December, 1370. 

A. And the child the following summer. . 

Mr. CARPENTER. Let it be also understood when he was married 
to the present Mrs. Belknap. 

Mr. Manager MCMAHON. 
was married to Mrs. Bower. 

Mr. CARPENTER. Three years afterward. 

_ HOWE. I should like to have the answer to this last question 
read. 

The PRESIDENT pro tempore. The reporter will read the answer 
to the question propounded by the Senator from Wisconsin. 


In December, 1873, General Belknap 


| ticularly. 


If that covers the ground in the | 


| The Chair will submit it to the Senate. 


| ago to a similar question. 


| is asked. 





The answer was read, as follows: 


A. I sent it to him originally according to what I have heretofore stated occurred 
on the night of the funeral. “ It may be presumed that it was sent for the child; 


but I continued sending it after the child death to the General, and I always pre- 
sumed it was for him. 


_Mr. HOWE. 
tion to be read. 

The PRESIDENT pro tempore. The question of the Senator from 
Wisconsin will be read. 

The Chief Clerk read as follows: 

Q. Why did you say to Mrs. Bower that the child would have money 
after a time? 

A. Because I had previously sent a remittance to the mother, and 
I felt like continuing it to the mother’s representative, the child. 


Q. (By Mr. CARPENTER.) The first remittance was sent to Mrs. | 
Belknap. 


Now I should like to send to the desk one more ques- 


161 


A. Yes, sir: to Mrs. Belknap. 

Mr. WRIGHT. Ihave a question I wish to propound, and I will 
real it in the first instance, as it is not very legible. 

Q. You said on yesterday that : presumed that General Belknap 
knew from whom the money sent him \ eived. Now state what 
led you to so presume, or upon what you based this presumption ? 

Mr. CARPENTER. We object to this question. Let it be read 
again. 

The PRESIDENT pro tempore. 
Secretary. 

The Chief Clerk read the interrogatory of Mr. WRIGHT. 

The question being put, was decided in the affirmative. 

The PRESIDENT pro tempore, 
tion. 

The Witness. I said I presumed he knew where it came from. 

Mr. CARPENTER. Now it appears there was a mistake, as I 
thought. The question does not correctly state the case to the wit- 
The question and answer yesterday were exactly this: 

Q. Did General Belknap at this time know where the money was coming from 
that was being paid to him ? 

A. I should say that I presume he did. 

The PRESIDENT pro tempore. 
will be read again to witness. 

The Chief Clerk again read the question of Mr. WRIGHT, as follows: 

Q. You said on yesterday that you presumed that General Belknap 
Now what led 


vas re« 


The question will be read by the 


The witness will answer the ques- 


The question will be answered. It 


Mr. Manager MCMAHON. Before the question is answered, there 
is a misunderstanding as to what the real meaning of the answer 
given yesterday is. Our object in putting the question was to ascer- 
tain whether Belknap knew where the money was coming from, not 


| the person, not the man from whom it came, but the place. 


Mr. WRIGHT. This question covers the whole ground, 

Mr. Manager MCMAHON. Go on. 

The Witness. I presumed that he knew, because he had appointed 
Mr. Evans to this post at iny request. I had no other business trans- 
action with General Belknap whatever except sending thismoney. I 


L | had sometimes forwarded him requests of Mr. Evans sent to me for 
letter, ever inquire of you why this money was sent; and did you in | 


certaip privileges wanted around the fort. Icannot give details par- 
It is a kind of general knowledge arising from our rela- 
tions together. 

Mr. LOGAN. I desire to ask a question which I send to the Chair, 

The PRESIDENT pro tempore. The question propounded by the 
Senator from Illinois will be read. 

The Chief Clerk read as follows: 

Q. From the conversation with the present Mrs. Belknap, mentioned 
by you in your answer to my former interrogatory, you spoke of an 


| understanding with the former Mrs. Belknap, now deceased; please 


state what that understanding was. 

Mr. CARPENTER. If the court please, we object to that. It does 
not seem necessary to argue the objection to a question which calls 
for an interview or an arrangement between this man and a third 
person. 

Mr. Manager MCMAHON. We second the objection. 

The PRESIDENT pro tempore. Counsel objects to the question. 
Shall this interrogatory be 
admitted ? 

The question being put, there were on a division—ayes 12, noes 13, 


| ho quorum voting. 


Mr. THURMAN. Let us have the yeas and nays. 

The yeas and nays were ordered. 

Mr. THURMAN. I understood the managers to object alittle while 

Now what do the managers say to this ? 
Both sides objected to this question. 

I want to know, if both sides object to it, why it 


Mr. CARPENTER. 
Mr. THURMAN. 


Mr. CARPENTER. 

Mr. THURMAN. 
ask it. 

Mr. LOGAN. If there is no objection, I should like to answer the 
remark of the Senator from Ohio. 

The PRESIDENT pro tempore. The Chair hears no objection. 

Mr. LOGAN. It seems to me a very strange remark for a Senator 
to make, to ask what business a meimber of the court has to put a 
question. I presume that members of the court here stand upon anu 
equality, and that one has as good a right to ask a question as an- 
other, provided it is a proper question, couched in proper language. 
I asked a question a while ago of the witness what the understand 
ing was between him and Mrs. Bower. 1 did not use the name, but 
that was it, and he gave the understanding, and in that answer he 
incidentally remarked that he had an understanding with the former 
Mrs. Belknap. The question was argued by the managers and coun- 
sel for the respondent; the vote was taken by yeas and nays, and 
the Senate voted that the question should be answered; and the wit- 
ness did answer the question. In furtherance of that question, I have 
asked what the understanding was with the former Mrs. Belknap. 
Now, if the Senator desires to state his objection to that as a mem- 
ber of the court, let him do so, and if his objection js well founded, | 
certainly do not desire to ask an improper question; but at the same 


It is asked by a member of the court. 
I want to know what business the court has to 


| time I do not like a Senator in his manner and demeanor to indicate 
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that he is the only individual that has a right to ask a question in 
this court. 

Mr. THURMAN. ‘There isno necessity for the exhibition of that—— 

The PRESIDENT pro tempore. Is there objection to the Senator 
from Ohio proceeding ? The Chair hears none. 

Mr. THURMAN. There is no necessity for the exhibition of that 
feeling; and if the Senator from Illinois were not exceedingly sensi- 
tive, he never would have made such a remark. The House of Repre- 
sentatives here isrepresented by its managers; the defendant is rep- 
resented by his counsel; and when both sides agree as to what are 
the issues upon which they will put in evidence, I really do not see, 
with entire respect to the Senator from Illinois and every other Sen- 
ator, that it is any part of the duty of the Senate which is to sit here 
as impartial judges to introduce a new line either of prosecution or of 
defense. I see no reason for it; and if the Senate has erred once, it 
is no reason why it should err again. If neither the managers on the 
part of the House nor the counsel for the defendant have seen fit to 
xo into the arrangements, if there were any, between the witness and 
this deceased lady or this living lady, it is no business of ours to go 
into them. If it is necessary for the purposes of public justice that 
they should be gone into and the testimony would be legitimate, 
it isto be presumed that the House of Representatives, through its 
managers, would have asked us to hear the testimony. If it were 
necessary for the defense that the matter should be gone into, it is to 
be presuined that the counsel for the defense would have introduced 
it asa defense. It is not for us to supply any deticiency of the prose- 
cution or to supply any deficiency of the defense. 

Mr. LOGAN. If there is no objection, I desire to say a word. 

The PRESIDENT pro tempore. The Chair hears no objection to the 
Senator proceeding. 

Mr. LOGAN. Iam not so old in the practice of law as the Senator 
from Ohio, but I will ask him now as a lawyer if he ever knew a 
court that desired to ask a question to be prevented from doing it in 
the trial of any case whatever? 

Mr. THURMAN. Until to-day, I never knew a court, in forty-odd 
years’ experience, to ask a question to which both parties objected. 

Mr. LOGAN. My experience has been more limited than that of 
the Senator, but in that limited experience I have observed that 
which he has not. 

Mr. THURMAN, The Senator must bear in mind that a single 
Senator is not the court. It is not the court that asks the question, 
but one member of the court. 

Mr. LOGAN. It is the court if the court agree to it. I never 
knew the whole body of the Senate to ask the same question at the 
same time; but if one member of the court asks a question and the 
rest agree to it, that is a question of the court. That was the prop- 
osition [ was making. If the Senate do not agree to it, of course I 
shall withdraw the question, or at least the question will not be asked. 
But I am not managing this case, nor do I desire to manage it, and 
certainly the Senator from Ohio does not desire to do that; he has 
given evidence of that fact. But Iam one of the court, and I have 
a right to have such information and light on this case as can be ob- 
tained properly. The managers have a right to manage their case to 
suit themselves, and so have the respondent’s counsel ; but some mem- 
bers of the court might have some idea in reference to this case, that 
some question might develop some fact that was weighing on their 
minds. Now I will state to the court that there is something in this 
ease that neither side tries to develop; I do not know what it is; 
but that is perfectly patent to everybody. Whatever is in this case, 
no matter what it is, dark or bright, this court is entitled to know it 
in order to make up its verdict ; and I, as one member of the court, 
claim the right to know the facts, and when counsel on either side 
do not put a question that strikes my mind as being one that I want 
to know something about, IL claim the right to ask the question my- 
self. The court can decide whether I am entitled to have the answer ; 
I certainly have the right to ask the question. 

Mr. MORTON. Mr. President 

The PRESIDENT pro tempore. 
from Indiana proceeding ? 

Mr. EDMUNDS. After the Senator from Indiana has concluded I 
shall object to further debate on all questions. 

Mr. MORTON. I simply want tostate that I regard it as the abso- 
lute right of this court or any member of it, with the consent of his 
brother judges or a majority of them, to ask any question; and the idea 
that the court can be overruled by the counsel on either side agree- 
ing that the question shall not be asked is something entirely new. 

The PRESIDENT pro tempore. The yeas and nays have been de- 
manded on the question, Shall this interrogatory be admitted ? 

Mr. ANTHONY. Ithink if we take the question again by a division 
it will be found that there is a quorum here. 

Mr. EDMUNDS. No; let us have the yeas and nays. 

The yeas and nays were ordered. 

The PRESIDENT pro tempore. The Secretary will report the ques- 
tion. 


Is there objection to the Senator 
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The question being taken, resulted—yeas 23, nays 17; as follows: 

YEAS—Meessrs. Allison, Booth, Conkling, Conover, Cragin, Dawes, Ferry, Fro. 
linghuysen, Hamilton, Harvey, Hitehcock, Howe, Logan, Maxey, Morrill, Morton 
Oglesby, Paddock, Patterson, Robertson, Wadleigh, West, and Wright—23. ’ 

NAYS—Messrs. Caperton, Cockrell, Cooper, Davis, Edmunds, Gordon, Kelly 
Key, McCreery, Merrimon, Mitchell, Norwood, Stevenson, Thurman, Wallace 
Whyte, and Withers—17. 


NOU VOTUNG—Messrs. Alcorn, Anthony, Barnum, Bayard, Bogy, Boutwe!| 
Bruce, Burnside, Cameron of Pennsylvania, Cameron of Wisconsin, Christiancy 
Clayton, Dennis, Dorsey, Eaton, Goldthwaite, Hamlin, Ingalls, Johnston, Jones of 
Florida, Jones of Nevada, Kernan, McDonald, McMillan, Randolph, Ransom, Sar 
gent, Saulsbury, Sharon, Sherman, Spencer, and Windom—32. 

So the question was decided in the affirmative. 

The PRESIDENT pro tempore. The objection is overruled. 
witness will answer the question, 

The Wrrness. I think not. 

Mr. CONKLING. What does the witness mean when he says he 
thinks not? 

The Witness. Ido not think I stated that I had an understanding 
with Mrs. Belknap. 

Q. (By Mr. CARPENTER.) As I understand, the first money that you 
sent was sent to the former Mrs. Belknap, now deceased ? 

A. Yes, sir. 

Q. And that was sent without any arrangement between you and 
anybody ? 

A. Yes, sir. 

Q. A clean, clear present ? 

A. Yes, sir. 

Mr. LOGAN. The witness spoke of a conversation about the child, 
that the money would now go to the child according to some former 
understanding. 

The WitngEss. I said with General Belknap, not with Mrs. Bel- 
knap. I said that I was under the impression at one time that I had 
said something to General Belknap himself the night of the funeral; 
that I certainly had an understanding with him or with Mrs. Bower, 
because Mrs. Belknap was then dead. 

Q. (By Mr. McManon.) Had the present wife of General Belknap 
at any time any interest in the money that was sent to General Bel- 
knap by you? 

A. Not to my knowledge. 

Mr. WHYTE submitted the following question in writing: 

Q. When you paid to General Belknap money in person did you 
have any conversation with him about the source whence the money 
came or in any way regarding it? 

A. I did not. 

Mr. MORTON. I propose the following question : 

Q. How often after the first money was sent to Belknap and before 
your examipation before the Committee of the House did you meet 
General Belknap, and was the money ever referred to in conversation 
at any of these interviews? 

A. For the first two or three years, I saw him perhaps two or three 
times a year. The first money I sent General Belknap must have been 
in the spring of 1871. I suppose probably through that year and 
1872 and 1873 I met him two or three times a year; but I have no 
recollection of the money having been referred to in any conversa- 
tion between us. 

Q. (By Mr. Manager McManon.) Mr. Marsh, what is your best 
recollection as to having had a conversation with the Secretary of 
War on the occasion of the funeral of his second wife? 

A. It is exceedingly indistinct. 

Q. What is your best recollection as to whether you did or did not 
have a conversation with him personally while you were here attend- 
ing the funeral of his second wife? 

Mr. CARPENTER. That we object to. 

Mr. CONKLING. What is the ground of objection ? 

Mr. CARPENTER. The ground of objection is that the witness 
says his recollection is so indistinct that he has no confidence in it 
himself. 

Mr. Manager MCMAHON. That isa matter for the witness to settle. 
I prefer that the witness answer these questions and that we have 
the whole truth from the person who is under oath. 

The PRESIDENT pro tempore. Shall this interrogatory be admit- 
ted? 

The question was determined in the affirmative. 

The PRESIDENT pro tempore. The witness will answer the ques- 
tion. 

The question was read by the reporter, as follows : 

Q. What is your best recollection as to whether you did or did not have a conver- 
sation with him personally, while you were here attending the funeral of his sec- 
ond wife? a 

A. I can only state that I have a very indistinct impression about 
it. I have sometimes thought that I said something to General Bel- 
knap on the night of the funeral, but I sometimes think I did not, 
and that the only conversation I had was with Mrs. Bower. 


By Mr. CARPENTER: 


The 


The Chief Clerk read Mr. LoGAN’s interrogatory, as follows: 

Q. From the conversation with the present Mrs. Belknap, mentioned 
by you in your answer to my former interrogatory, you spoke of an 
understanding with the former Mrs. Belknap, now deceased. Please 
state what that understanding was. 

The PRESIDENT pro tempore. The roll-call will proceed, 


Q. Is there any way in your mind to strike an average between 
those two impressions ? 

A. Ieannot. I never shall know; Inevershall be certain about it. 

Q. The Senate will never know from you, then? : 

A. 1 have thought about it night and day, but the more I think 
about it the less I know. 
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By Mr. Manager MCMAHon: 


Q. At the time the change was made from the payment of $12,000 
a year to $6,000 a year, about which you have testified, state what 
conversation passed between you and General Belknap. 

Mr. CARPENTER. That we object to. Unless the court mean to 
say that the whole case may now be opened by the managers, that is 
an improper question. 
over that. 

The PRESIDENT pro tempore. Shall this question be admitted ? 

The question was determined in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Q. (By Mr. Manager MCManon.) Your wife has been subpenaed 
as a witness to attend this tribunal ? 

A. Yes, sir. 

Q. I desire you to state now whether she is able to attend. 

Mr. CARPENTER. What is the object of that ? 

Mr. Manager MCMAHON. 
whether she is able to attend. 

Mr. CARPENTER. We object. 
case whether she is well or sick ? 

Mr. Manager MCMAHON. We have aright to send for her if she 
is able tocome. Let the objection be passed upon by the Senate. 

The PRESIDENT pro tempore. The counsel object to the question 
propounded by the managers. Shall the question be admitted? 

The question was determined in the affirmative. 


What has that to do with this 


to be present in court to be examined as a witness. 

A. She is not; she is very ill. 

Q. Have you the certificate of a surgeon to that effect? 

A. I have. 

Q. Whose certificate is it ? 

A. Dr. Alfred L. Loomis. 

Mr. CARPENTER. Will the managers state now what the object 
of that testimony is? 

Mr. Manager LAPHAM. 
we do not call Mrs. Marsh. 

Mr. CARPENTER. 
the defendant ? 

Mr. Manager LAPHAM. We shall argue that hereafter. 

Mr. CARPENTER. We will take her testimony that was given be- 
fore the committee if the managers want that, or consent to have her 
deposition taken. We want to completely repel the presumption 
that Mrs. Marsh being il! is any evidence of our guilt. 

Mr. Manager MCMAHON. 
I do not agree with them in that matter. 
application to the Senate personally. 

Mr. OGLESBY. Would it be in order to present a question to the 
witness ? 
The PRESIDENT pro tempore. 

Mr. OGLESBY. May I read it? 

The PRESIDENT pro tempore. 

Mr. OGLESBY. 
so that he may know whether my statements are correct or not. 
The Secretary will read it afterward. My question is this: 

Q. You have stated during your examination to-day that the money 
advanced by you to Belknap was a present and that it afforded you 
pleasure to give it to him. In answer to a question put to you after 
that, you stated that you had some conversation with Mrs. Bower on 
the night of the funeral about the payment of money in the future, 
and that after that conversation you paid money directly to Belknap. 
Do you now mean to have the court understand that the payments 
or presents of money from you to Belknap after that time were only 
in consequence of that conversation or from the motive previously 
stated that it afforded you pleasure to do so? 

A. The money that I sent during the life of the child may be fairly 
considered to be sent to Mr. Belknap for Mrs. Bower to keep for the 
child. After its death I understood it was for him. 

Mr. WHYTE. The witness says that he understood the money sent 
after the death of the child to General Belknap was for General Bel- 
knap. 1 want to ask him from whom did he understand that it was 
for General Belknap? 

_ The PRESIDENT pro tempore. 
tion. 

The Chief Clerk read the question of Mr. WryTr, as follows: 

Q. From whom did you understand that it was for General Bel- 
knap after the death of the child? 

_ Mr. CARPENTER. If the court please, we object to that becanse 
it would be hearsay evidence. I understand the answer which the 
Witness has already given is his mere mental conclusion. 

The Witness. That is all. 

Q. (By Mr. CARPENTER.) That is what you say? 

_ A. That is all; not any understanding. Perhaps I am unfortunate 
in my choice of words. It is my own conclusion; that is all. 


It isto inform the Senate the reason why 


It would be. 


You may. 


The Secretary will report the ques- 


Q. Not the result of any understanding with Mr. Belknap or any- 


body else ? 


A. No, sir. 


Henry S. BRINKERHOFF sworn and examined. 
By Mr. Manager McMauon : 


Question. State where you are employed and how long you have | 
| 


been there. 


The managers here decline to do that. | 
The counsel will make his | 


It is their direct proof, and they have gone | 


NAP. 
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Answer. Inthe office of the Adjutant-General of the Army ; for about 
ten years. 

Q. [ Presenting a paper. ] 
on it. 


Look at this paper, or rather the marks 
See whose marks those are on the outside, and read the marks 
in your handwriting, if any are there, and give us also the marks 
that may be in the handwriting of the Secretary of War at that time, 
if any are there. 

Mr. CARPENTER. Is that the letter of Marsh? 

Mr. Manager MCMAHON. It is the letter of August 16, 1870, from 
Marsh to the Secretary of War applying for the post-tradership at 
Fort Sill. 


The Witness. The only writing upon the outside of this letter that 


| is in my handwriting is a note saying “Received back Adjutant- 


We want to know from the witness | 








I call the attention of the witness to the question | 


| 
| 
| 
| 


| official.” 
Q. (By Mr. Manager MCManon.) State whether your wife is able | 


General's Office, March 15, 1876.” 

Q. (By Mr. Manager McCManon.) What marks are on it in the hand- 
writing of the Secretary of War? 

A. “Received August 16, 1870.” I should say that it is my impres- 
sion this is in the handwriting of General Belknap. He was then 
Secretary of War. 

Q. Is that in pencil or in ink? 

A. It is in ink—what I have just read. 

Q. See whether there are other marks on it in pencil in the hand- 
writing of the Secretary of War. 

A. There is a mark in pencil that says, “Answered August 16. File; 
It is my impression that it is in the handwriting of the 
Secretary of War. 

Q. How familiar are you with the handwriting of the Secretary 
of War? 

A. Quite familiar. I have seen a great deal of it. 

Mr. CARPENTER. There is no question that that is in his hand- 
writing. You need pot spend any time about it? 


Q. (By Mr. Manager McMauon.) One of the managers desires the 


| question te be put whether there are any marks upon it indicating 


that it was originally filed in the Adjutant-General’s Office? 
A. The marks indicate that it was received in the Adjutant-Gen- 


| eral’s Office for tile September 23, 170. 
Is it proposed to raise any presumption against | 


Q. (By Mr. CARPENTER.) About a month after its date? 

A. About a month after its date. 

Q. (By Mr. Manager MCManon.) In whose handwriting is that? 

A. It is in the handwriting of the clerk who was then and is now in 
charge of the book of record. 

Cross-examined by Mr. CARPENTER: 

Q. [Presenting a paper.] Whom is that letter addressed to ? 

A. It is addressed to General W. W. Belknap. 

Q. Would not that letter in due course of business go to Belknap’s 
table before it would go to the Adjutant-General’s Office ? 

Mr. Manager MCMAHON. We do not dispute that. 

Mr. CARPENTER. I want to prove it. 

The Witness. A letter addressed in that way, in my opinion, would 
go first to the Secretary of War. 

Q. (By Mr. CARPENTER.) And be sent by him to the Adjutant-Gen- 
eral’s Oftice ? 

A. That is my opinion. 

Q. And that got into the Adjutant-General’s Office within a month 
after its date? 

A. Within a month after its date. 


WILLIAM B. HAZEN recalled. 


Mr. Manager MCMAHON. General, I have been given to understand 
by you that you desire to make an explanation. Ido not know what 
it is, but I recall you to give you the chance. 

Mr. CARPENTER. Is it anything about this case ; is it testimony 
or what? 

Mr. Manager MCMAHON. It is about this case. 

The WiTNEss. It is inregard tothe testimony of yesterday. Upon 
consideration I find that the letter which I referred to, the official 
letter which I said was reported to the War Department for General 
Belknap’s information with regard to post-traders, was written at 
Fort Buford, and not at Fort Hays; and that would make it after I 
had testified to the House committee, and not before it. So that I 
wish to change my testimony in that respect. It was written after, 
and not before, as I supposed yesterday. 

By Mr. CARPENTER: 

Q. Is that the letter which you read here yesterday ? 

A. No; there was another one before that which I referred to. 
That is not the one I referred to. There is another letter on the sub- 
ject. 

: Q. Did you ever write to Secretary Belknap more than one letter 
in your life on that subject ? 

A. Not to him directly; but one to him. That was the one. 

Q. Which one did you send to him directly ? 

A. The one which was read yesterday I sent him directly, but that 
was not the one I referred to in my testimony yesterday. The one I 
referred to in my testimony yesterday was a letter written to the Ad- 
jutant-General of the Army. 

Q. Did you say in the testimony which you gave before the com- 


| mittee that you had written a letter to Secretary Belknap on that 


subject ? 
A. I did. 
Q. You now find that you had not? 
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A. It was intended—— 

Q. Answer the question. 

testified before the committee you had not written to General Bel -| 
| 
| 
| 
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anap ? 

A. I did not intend— 

Q. Ido not ask you what you intended. Here is a distinct ques- 
tion, which can be answered “ yes” or “no.” Task you, do you now 
lind out that at the time you gave your testimony before the commit- | 
tee you had not written to General Belknap? 

A. Not personally. 

Q. You swore you had, did you not ? 

A. I thought I had. 

Q. Did you not swear that you had, without any thinking abont 
it? [Presenting printed slip.] 1 will ask you if you wrote a letter 
of which that isa copy? You seem to be considerable of a corre- 
spondent, 

A. [Examining paper.] I did write it. 

Q. Will you read it ? 

‘The witness proceeded to read as follows: 


Crry oF Mexico, March 15. 
Hon. HiesTren CLYMER 


Dear Sin :— 


Mr. THURMAN, 


What ye: 
The WITNEss. 


March 15, 1876. 

Mr. CARPENTER. Hand it to the Secretary to read. 
print, 

Mr. Manager MCMAHON, 
read, Mr. Secretary. 

Mr. Manager LAPHAM. 


It is in 
Let me see it one moment before it is 


I do not see what that has to do with this 
cause, 
. CARPENTER. You will see after you hear it. 
. (By Mr. Tourman.) Did you write a letter to the Adjutant- 
Ge veral on the subje ct of post-traderships before you testified to the 
House committee ? 


A. My impression is that I did. 


I wrote letters on that subject. 


am under the impression I wrote to the Adjutant-General of the 
Army. 

Q. Before you testified then? 

A. I think so; Iam not prepared to say. 

Q. (By Mr. Carpenter.) Did you not state in your testimony be- 


fore the committee that you had written to the Secretary of War on 
the subject? 


A. L did; but I was not certain whether it was before or after. 

Mr. Manager MCMAHON, 
read, 

The PRESIDENT pro tempore. The Secretary will read it. 

The Chief Clerk read as follows: 


I have no objection to this letter being 


Wasnincton, March 29. 


The following letter was received recently by the chairman of the Committee on 
Expenditures in the War Department 


Hon. Higster CLYMER: 
Crry oF Mexico, March 15. 

Dean Str: The papers of the 4th instant bronght me the result of the Belknap 
investigation. By referring to the proceedings of the Honse Military Committee 
of March, 1872, you will find precisely the same information given by me then as 
that upon which your investigation was founded. Mr. Smalley, the then clerk of 
that committee, published in ‘the New York Tribune the purport of my evidence, 
which only referred to the black-mailing of the post-traders and not to the final dis 
position of the money; but he addedto it the presumptive disposition, which is now 
proved to have been true. The Secretary of War took the newspaper paragraph 
to the President, as he has since said, remarking: “Mr. President, have 7 seen 
the article in the New York Tribune of this morning re ferring to me?’ 
the President replied I have, and do not belive a word of it. 
then said 
net 


To which 
The Secretary 
If you do believe it, [ am no longer fit te hold a place in your Cabi- 
Phis was the end of the matter both wich the President and Congress, leav- 
ing it a question of veracity between the Seeretary and myselt 

I have waited patiently four years, never doubt ing I shall be finally vindicated, 
though at times feeling very heavily the weight of disp yleasure of those high in | 


wer for daring to tell the truth 1 spectin the great outrage upon the Army. 
\iy olject from the first was net only to relieve the Army from this outrage, but 
to obtain the execution of a most « xe lent law passed in 1866, requiring the Com- 
missary Department to furnish toenlisted men at cost the articles usually furnished 
them by settlers. This most admirable arrangement, which is virtually carried 
out in allether armies, would be worth to the enlisted men $2,000,000 annually, 
and cost nothing but a littl extra work to the Commissary Department. This de- 
partment bas op| weed this law from the first. In setting this law aside vitality 
and value were given to the post-traderships which could be done in no other way. 
Che law itself has even been omitted from the Revised Statutes. To securo this 
most useful ond was my only purpose. In the autumn of 1875 the Secretary visite 
my post, receiving my most cordial hospitality, which was fully accepted. 
thought this a proper occasion for a renewal of our old and friendly relations, - 
we had served tog gether inthe war. I therefore wrote him a sincere letter looking 
to such a result, thongh I felt entitled to some re paration, having for four years 
experienced a full sense of the wrong inflicted upon me by the Secretary in his vir- 
tual denial to the President of my truthful re port. The Secretary did not see tit 
to reply to my letter. I then concluded to let the matter rest, hoping only for the 
partial reparation that time gives all wrongs, when your letter in January, as 
chairman of one of the committees of Congress, called for the information furnished 
you. For your compliance with my request not to bring my name forward in con- 


nection with the investigation, [ tender you my thanks, and now release you from 
further obligations in that respect. 


Very respectfully &c., 
W. B. HAZEN. 
Q. (By Mr. CARPENTER.) You have felt alittle interest about this 


impeachment, have you not, all along ? 
A. Some interest in it. 


Q. You took some interest in it becguse you thought you were go- 
ing to get vindicated, did you not? 


WILLIAM W. BELKNAP. 


| A. I do not know that that was the reason. 
You now find ont that at the time you | terest which I do in matters of this kind. 


I took the ordinary in. 


Q. Did you not take a little more interest in this impeachment than 


| you ever took in anybody else’s impeachment ? 


A. I never had anything to do with anybody else’s impeachment. 

Q. Or any other lawsuit? Have you not been pretty active now 
in the press and in all ways setting this thing going ? 

A. Somewhat so. 

Q. Is that any portion of the duty of the colonel of a regiment ? 

A. No more his duty than that of any citizen. 

). Is not the colonel of a regiment bound by regulations, if he 
knows anything against any officer, to furnish it in some official way 
and form, and not scandalize him in a newspaper ? 

Mr. Manager MCMAHON. Was he Secretary of War after the 
letter was written? I think that is a little late. 

Mr. CARPENTER. It was still later when he ought to have made 
his report. 

Mr. Manager MCMAHON. I am speaking about this letter, | 
think you called him Secretary of War. 

Mr. CARPENTER. You call him “the late Secretary of War.” 
That will do. (To the witness.) How many other articles have you 
written on the subject ? 

A. Ido not know, I do not remember writing any. 

Q. You do not remember writing any for publication ? 

A. I do not remember writing any. 

Q. Who wrote that article published in the New York Tribune ? 

A. At what time? 

Q. The article that was read here in thistrial. There has been but 
one article. 

Mr. Manager HOAR. February 15, 1872. 

Q. (By Mr. CarPENTER.) About the tradership at Fort Sill? 

A. I did not write it. 

Q. Do you know who did? 

A. I suppose Mr. Smalley did. 

Q. Did you furnish him the information upon which he wrote the 
| letter? 

A. I furnished the information out of which the letter was written. 

Q. You speak here of having sustained some grievous wrongs at 
the hands of the Secretary. You swore yesterday that he never had 
done an act of injustice to you that you were aware of. Now, what 
did you mean when you wrote this letter? 

A. I was under the impression that he had from time to time been 
inimical to me and that I had suffered thereby. 

Q. You swore yesterday that he never did an act of injustice to you 
and had done some favors, or tried to do some. What did you mean 
when you wrote in this letter of the grievous wrong done to you by 
the Secretary of War? Did you mean anything, or was it just the 
common impulse to jump on after a man is down? Is that it ? 

A. Not at all. 

Q. Then state what the motive was. 

A. I believed that he had made me pepe with my officers. 

Q. Is it true that you are unpopular in the Army ? 

A. I do not know that it is. 

Q. Then how did you think he made you so? What made you 
think that he had made you unpopular, or apparently unpopular, 
with the officers? 

Mr. Manager MCMAHON. I think that would be very easily an- 
swered if the Secretary of War was inimical to him. 

The PRESIDENT pro tempore. The counsel have the witness. 

Q. (By Mr. CARPENTER.) Let us know about that. 

A. I supposed in a general way that he was unfriendly to me. 

Q. What made you suppose so ? 

A. His manner to me. 

Q. What was his manner to you? Did he ever treat you otherwise 
than asa gentleman? If so, when and where? 

A. I cannot specify times. 

Q. Can you state the fact that he ever did ? 

A. I was under that impression. 

Q. You know how to treat a gentleman and you know when you 
are treated like a gentleman, do you not? Now, I ask you if he 
ever treated you in any other way ; and, if so, when was it and where 
was it? 

A. I am unable to give times and places. 

Q. Are you able to say that he ever treated you in an ungentle- 
maply manner ? 

A. I believed so at that time. 

Q. You believed so. You knew whether he had or not, or has your 
stundard of gentlemanly demeanor changed since that time? How 
is that ? 

A. I do not feel like answering. 

Q. I did not think you would, and I will excuse you. Howdo you 
know what General Belknap said to the President on this subjec t? 
Did you hear it? 

A. I heard it from several people. 

Q. Did you hear the conversation ? 

A. No, I did not hear the conversation. 

Q. Then on mere hearsay you, being an officer of the Army, sat 
down and wrote a letter over your own signature relating a conver- 
sation held with the Commander-in-Chief of the Army t That is what 
you did, was it not? 
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A. I only knew that conversation from others ? 

Q. Then you did not know it at all? 

A. I did not know it from hearing it directly. 

Q. Is it according to discipline in the Army for an officer to pub- 
lish scandal of the President which he knows nothing about except 
from hearsay ? 

Mr. Manager MCMAHON, 
It seems that my friend here is pursuing the old line, having the old 
misapprehension that every now and then crops out in this case. The 
misapprehension is thyg he is trying General Hazen and not General 
Belknap. I think I may make the remark that the conduct of the 
counsel of General Belknap in this particular case to General Hazen 
indicates very clearly that the apologetic letter that was written by 
General Hazen to General Belknap failed to reach the right spot in 
that gentleman’s composition. 

Mr. CARPENTER. I understood the manager only wanted to make 
a little speech on the merits. Did he object to the question ? 

Mr. Manager MCMAHON. I objected to the question. 

Mr. CARPENTER. Mr. President, this witness has been laboring 
for months to get up this impeachment for his own vindication. He 
comes back here to-day for explanation, and I am doing everything 
in my power to assist his . I want to show what his motives 
have been; I want to show t 
to show that he has violated all the proprieties and all the duties of 
his official station by the hand he has taken in this matter and his 
anxiety to fan public sentiment against General Belknap, who has 
never done him an injury in his life-time, and who had shown him so 


many favors that General Sherman objected to his giving him an- | as it were, sticks out in regard to this matter, and he must be treated 
other; and that is the man who repeats gossip against the President | 


and against the then Secretary of War, and publishes it in letters over 
his own name! When we see the name of an Army officer published 
in print we think we have struck truth. The line of honor in the 
Army is drawn more distinctly and is more rigidly enforced than per- 


States, Commander-in-Chief of the Army, and that his charges are 
wholly untrue; that General Belknap never did him an injury; that 
he has conferred upon him so many favors that General Sherman 
would not let him confer another. 


Mr. Manager MCMAHON. Mr. President, Iam rightin the surmise 


that I made in the opening, that the counsel had imbibed the senti- | 


ment and the feeling of the client in this case in regard to, I will say, 
the distinguished witness who is upon the stand. Now, Senators, let 
us rehearse the facts in this case up to acertain point, and then remem- 
ber and call to mind the tirade made against this witness by the gen- 
tleman. 

Mr. CARPENTER. I rise to a point of order. 

Mr. Manager MCMAHON. I do not submit to a point of order. 

Mr. CARPENTER. 
make the point of order on the counsel that in arguing a question on 
the admissibility of testimony he cannot sum up the case. 

Mr. Manager MCMAHON. I do not propose to do that. I propose 


to sum up in regard to this particular witness all the facts you have 
now been alluding to. 


Mr. CARPENTER. The point is you cannot do it. 

Mr. Manager MCMAHON. You cannot make a speech and shut me 
off, when by law I have the close. You cannot do it. 

The PRESIDENT pro tempore. The manager will confine himself 
to the question. 

Mr. Manager MCMAHON. The gentleman makes a speech to this 
court to prejudice this witness in the mind of this court, and upon 
what? That he has been making false statements. Was it not true 
that in 1872 Caleb P. Marsh was milking John S. Evans, and was it 
not true that he was milking him to give one-half of the proceeds to 
the Secretary of War? He only stated the half of the truth; he only 
stated that Marsh was getting the money from Evans. He did not 
state the other part of it. 

Mr. CARPENTER. You will spoil your final speech entirely. 

Mr. Manager MCMAHON. I have no final speech. 

The PRESIDENT pro tempore. The manager has the floor. 
quies will not be permitted. 

Mr. Manager MCMAHON, 
the interruptions. 

Mr. CARPENTER. It is all friendly between us. 

Mr. Manager MCMAHON. Of course we so understand. When 
this officer was summoned as a witness before the Military Committee 
in 1872, what did he testify to? Did he say one word reflecting upon 
the Secretary of War? Not one word. The article in the New York 


Collo- 


I will say that I have no objection to 


I must at this point enter an objection. | 


1at they are utterly groundless; I want | 


| order that, like a true officer, he might correct it. 
| has dared upon my subpena to come into this court and to say that 


You have got to; you cannot help that. I | 





Tribune, about which so much fuss was made, expressly says that of 
course the Secretary of War knows nothing about these things, and 
it was expected that when information was brought to his ears that 

these grievances existed he, like an upright and honorable man, would 
havecorrectedthem. Whatthen? Hehas neverimplicated the Secre- | 
tary of War; he has never made the slightest allusion to him; but we | 
find—and now I am compelled, I may say to the gentleman, to go back 
toa point that we had conceded in thiscase—that the heavy handof the 





superior officer does lie over the head of this young man in the serv- 
ice of his country; we find that while he does not give us any dis- | 


BELKNAP. 


| tinct instance except as he did in his examination in chief, his com- 


mand is ordered here and there 
he is under 
bv the 


, and he not sent with it; 
iction for three long 
War. Then they have a personal interview, in 
which they come to a mutual explanation. He writes a humble 
apology, such an apology as nobody but a» inferior under the strict 
military rules would write to a superior officer. 

Mr. CARPENTER. 
said. 

Mr. Manager MCMAHON. 
ness of what you do say, sir. 

Mr. CARPENTER. That may be. 

Mr. Manager MCMAHON. Now when in the lapse of years this 
matter is brought up General Hazen is called here as a witness, and 
what does he testify to, what important fact? He does not testify to 
any personal knowledge of the payment of money by Evans to Marsh; 
he does not implicate the Secretary of War; he simply testifies here, 
(and that is the sum and substance of his testimony so far as it is 
given,) that General Belknap never called to see him about it. That 
is the sum and substance of General Hazen’s testimony in this case ; 
and the honorable Senate will bear me witness that it is all we put 
him on the stand for, all that we argued to get in that the Secretary 
of War knew that General Hazen was responsible for this statement, 
and never came to him to inquire where he got his information in 


we find that 


the conv years that he is Oppress¢ ad 


Secretary of 


That is rougher on him than anything I have 


You never fully appreciate the rough- 


And because he 


General Belknap never spoke to him about it, therefore the old venom, 


by the counsel in this case in a manner that cannot be justitied ex- 
cept that it be the reflex of the sentiment of the defendant in regard 
to him, and in that light we accept it. 

Now I say in the interest of the speedy trial of this case, although 


| I may be taking a few more minutes in the argument, that I call back 
haps in almost any class of any community; the letter of an Army | 


otlicer carries conviction with it; and I want to show here, and show | 
fully, that all that has been done by him has been not in the line of | 
his duty, but in violation of it, against the President of the United | 


the attention of this court to the question that is at issue in the case. 
I object to this line of examination, and I do not see how any good 
lawyer can say that the objection is not well founded. 

The PRESIDENT pro tempore. Objection is made by the managers 
to further questions by the counsel of the witness. 

Mr.CARPENTER. The objection is not to all questions, but to this 
particular question. Let it be read. 

The reporter read the question, as follows: 


Q. Is it according to discipline in the Army for an officer to publish scandal of 
the President which he knows nothing about except from hearsay ! 


The PRESIDENT pro tempore. Shall this interrogatory be admitted ? 
The question was decided in the negative. 
Q. (By Mr. CARPENTER.) You say in that letter that the law to 


| which you referred as being such an excellent one was left ont of 
| the Revised Statutes. 


Turn to page 207 and see about the law that 
you referred to. 

A. 1 will say that the law I referred to 1 was mistaken about. 

Q. It is in the Revised Statutes ? ; 

A. It is in the Revised Statutes, although I looked for it very care- 
fully at that time and could not find it. 

Mr. CARPENTER. That is all. 

Mr. Manager MCMAHON. No more questions of this witness. 


Hon. HresTerR CLYMER sworn and examined. 
By Mr. Manager MCMAHON: 


Question. You are a member of Congress? 

Answer. I am. 

Q. Chairman of the Committee on Expenditures in the War De- 
partment? 

A. Tam. 

Q. That committee had charge of an investigation into the Fort 
Sill business? 

A. Yes, sir. 

Q. State whether Mr. Marsh was subpoenaed before your committee 
and gave testimony there. 

A. He was supeenaed and gave testimony before the committee. 

Q. Has the testimony as he gave it before the committee been pub- 
lished by order of the House? 

Mr. CARPENTER. That we object to. 

Q. (By Mr. Manager McMauon.) Look at this, and see if it is the 
original testimony taken in the case. [Handing a manuscript to the 
witness. ] 

A. I presume it to be; it is in my own handwriting. 

Q. Is it all there? 

A. I can only answer that question accurately by reading it all; 
but if this was obtained from the Clerk of the House—— 

Mr. Manager MCMAHON. It was; he produced it here. 

A. Then I should say with that reservation that I believe it to be 
the testimony taken. 

Q. Does it appear to be signed by Caleb P. Marsh? 

A. I know that the evidence was signed in my presence. 
his signature here. 

Q. Have you got the sheets in order there ? 

A. Yes, sir. 

Q. After the testimony of Mr. Marsh was taken, state what action 
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your committee took in regard to it so far as the Secretary of War | 
was concerned 

Mr. CARPENTER. 
of that is 


Mr. Manager MCMAHON. 


Tobject tothat. Let us know what the object 


I will state briefly what we propose to 


sho We propose to put in evidencé the fact that the witness Marsh | 
was examined; that his te stimony was reduced to writing ; that the 
Secretary of War was officially notified of the fact; that be ap- 


} 


peared; that the testimony wa 


read over to him; that he took time 
that he finally came in and presented his resignation to 
the committee, from which we shall draw our inferences as far as the | 
situation permits. That is all. 

Mr. CARPENTER. I want to make a little suggestion to the 
managers at this point. I had supposed that the order made by the 
court precluded all the subjects set forth in our pleadings prior to the 
three-weeks consultation of the court; but if that is to be opened, 
if that is a question that can be gone into here, we propose to play 
several tunes to that key. 

Mr. Manager MCMAHON. I think the counsel misunderstands the 
purpose, and before he sits down I should like to state to him, as he 
has the right to reply, that the purpose is not anything but this: 
Here is a party confronted with an accusation. How does he meet 
it? Does he deny it? Does he ask to cross-examine the witness ? 
Does he dispute the truth of the statements, or does he adinit it, or does 
he resign? The strength of the conclusion that may be drawn from 
the conduct depends upon the importance of the conduct that may 
have taken place. In this case we all know as a matter of fact that 
he resigned, From that we propose to draw such conclusion as in 
our judgment the law will warrant us to draw. 

As my colleague, Judge HOaR, suggests tome, it is substantially proof 
that the defendant has fled from justice—I do not mean fled from 
impeachment, but fled from his office, fled from position, gone out of 
his place ~ which is always substantially admitting the truth of the 
statements therein contained. 

Mr. CARPENTER. In other words, that he has risen to the dig- 
nity of a private citizen, clearing himself from the annoyance that 
visits every man in public life; and that is evidence against the de- 
fendant, is it? The proposition here of course includes the reading 
of all that evidence. 

Mr. Manager MCMAHON. It does. ; 

Mr. CARPENTER. What purpose may you read that evidence for? | 
The proposition substantially is that they shall read all the evidence 
that was given by Marsh before the House committee and which 
they say was read to General Belknap. That testimony could be | 
competent for nothing except to impeach Mr. Marsh, and they can- 
not impeach him because he is their own witness. 

Now the question is whether that testimony shall be read over for 
the mere purpose of proving after the testimony has been read what | 
our plea declares, what is admitted through the whole record in the 
articles of impeachment and in the entire defense, that he resigned | 
on a certain day. If the managers propose to go into that subject 
apart from the testimony of Mr. Marsh, which we shall object to for 
other reasons, if they propose to open the issues which they made on 
our plea in abatement, we shall of course follow it up with proof | 
and shall offer to prove that that committee made the distinct propo- | 
sition to Mr. Belknap that if he resigned before twelve o’clock of the 
next day there would be no impeachment, and that he brought the | 
original resignation and the acceptance of the President upon it and 
delivered it to the committee and the committee drew their report | 
in substance saying that he having resigned they had no further duty 
in the premises, and that afterward, after some political consulta- | 
tions, the committee changed their mind and did make a report that 
has been printed. 

Mr. EDMUNDS. May I ask the counsel a question, Mr. President ? 
Do 1 understand you to admit that the Secretary of War resigned in 
consequence of this accusation made against him ? 

Mr. CARPENTER. If L ever get around to the point where I want 
to admit that, I will make the admission so distinct that the Senator 
from Vermont will have no doubt about what I say. 1 have said 
nothing upon that subject. 

Mr. EDMUNDS. I think I am entitled to a respectful answer from 
counsel, either to say that he does or does not or to say nothing, and 
not make a retort of that character. I ask the counsel respectfully | 
if Lunderstand him to admit that? He can tell whether he does or 
not without making any very sharp rejoinder to me. 

Mr. CARPENTER. I have not said anything about it, as I under- 
stand. I have not intended to do so. 

Mr. EDMUNDS. Very good. 

Mr. CARPENTER. But I do intend to prove, if this proof is ad- | 
mitted, what took place between the committee and the Secretary of 
War. That is all. 

Mr. Manager MCMAHON, 
stile on that point. 

The PRESIDENT pro tempore. 
the Chair will submit it. 

Mr. CONKLING, If there is a question pending, I ask to hear it 
read, 

Mr. WRIGHT. May I be allowed to make an inquiry? Do I un- 
derstand that the managers propose to introduce this testimony and | 
follow it by the single proposition that thereupon the Secretary of | 


to consult 5 





We will not leap before we come to the 


The question will be repeated and 





TRIAL OF WILLIAM W. BELKNAP. 





War resigned, and thereby ask the Senate to draw a conclusion, or 
that there was anything said by him or done by him other than the 
mere resignation ? 

Mr. Manager MCMAHON. I have already stated that we expect 
to show that the investigation was continued from one hour in the 
day until another and then continued until the next day, and that 


| While they were waiting for the matter the resignation was broug)h+ 


in and handed to the committee; and I accept the statement of the 
distinguished counsel, if he desires it in, ‘e the express purpose of 
preventing his being impeached. If he desffes to prove that fact, | 
have not any objection certainly. 

Mr. CONKLING. If Lam not out of order I want to ask a question. 
Shall I understand the managers to propose either to read at large 
the testimony of Marsh or to have that testimony received here and 
go upon the record, all for the purpose of proving that after it was 
delivered the respondent resigned his office? Is that the scope of 
this proposal, or is it intended to put into the case what Marsh testi- 
fied in another form on another occasion, that that testimeny may 
speak in this trial ? ; 

Mr. Manager MCMAHON. Mr. President, I will answer the honor- 
able Senator. It is offered in part only for the purpose which the 
honorable Senator from New York has eliminated from my remarks. 
The entire purpose is to show that substantially the same testimony 
as has been given here, not a different statement, but substantially 
the same statement as has been made here, was read over to thé Sec- 
retary of War as a charge by one of the co-ordinate branches of the 
Government, to which he made no statement under oath or otherwise, 
and that the substantial facts therein stated having been brought to 
his knowledge and read without dispute, we are entitled to draw two 
inferences, the one from his resignation, and the other from his fail- 
ure to deny the facts therein stated, whatever they may have been. 

Mr. BLACK. That is, you want to use it as a confession. 

Mr. Manager MCMAHON, If you put it in that severe light, prob- 
ably yes. 

Mr. BLAIR. Mr. President and Senators, I ask the attention of the 
Senate to the scope of the question which is now to be acted upon, 
and I put it to this body to say whether any legitimate conclusion 
such as the counsel for the Government seeks to draw from the con- 
duct which he seeks to prove here would be authorized by the proof. 
The whole object of the gentleman is to show that in consequence 
of similar proof being offered before the Committee on War Expendi- 
tures and being made known to the defendant in this case he there- 
upon resigned his commission as Secretary of War, and he admits that 
at the time this resignation was put in it was done in consequence of 
an understanding which then was had that thereby impeachment or 
an action of this kind which is now here pending would be avoided. 

Mr. Manager MCMAHON. You misunderstand me. I say if you 
can prove that, I have no objection. 

Mr. BLAIR. Well, I understand that that is the proof which is 
to be offered, and is the nature of the case to which the managers 
now invite this court. Now, Lask the court to consider the state of 
proof to which the managers invite your attention, and to say whether 
or not any such conclusion as they seek to have you draw from it could 
be legitimately drawn. They ask you to draw a conclusion from the 
fact that the Secretary of War on seeing the proof resigned his office. 
I ask this court if that is a confession of guilt, or whether anybody 
in his senses could draw such a conclusion from it, even if it were 
not accompanied with the facts which we intend to prove if the mnat- 
ter is gone into. We intend to show that the reason of the resigna- 
tion was that we wanted to avoid this trial, and had reason to believe 
that the committee before whom this testimony was taken concurred 
with us in the belief that that would be an avoidance of this trial. 
Now take the whole scope of the case, because here is voluminous 
testimony to be offered and to be considered, and I ask the Senate to 
consider now before we go into it whether or not any such conclusion 
as the managers seek to draw from that can be legitimately drawn. 

The PRESIDENT pro tempore. Shall this testimony be taken? 

The question was decided in the affirmative. 

The PRESIDENT pro tempore. The witness will answer the ques- 
tion. 

The question was read by the reporter, as follows : 

Q. After the testimony of Mr. Marsh was taken, state what action your com- 
mittee took in regard to it, so far as the Secretary of War was concerned. 

A. The evidence of Mr. Marsh was taken by the committee on 
Tuesday, the 29tb day of February. On the morning of Wednesday, 
the Ist of March, I, as chairman of the committee, addressed a note 
to the Secretary of War, informing him in brief terms that evidence 
relating to himself had been given before the committee the day be- 
fore, and informing him that there would be a meeting of the com- 
mittee at, I think, half past ten o’clock in the morning, to attend 
which I invited him. 

Q. (By Mr. Manager McManon.) State, now, whether you received 
any personal or other answer to that letter. ; 

A. At half past ten in the morning the committee met, and I think 
all the members were present, and at that hour, or shortly afterward, 
the Secretary of War appeared. My impression is, although I am 
not very accurate, that he said he appeared in obedience to the inv! 
tation in my note. He came there at that time. I do not recollect 
that he stated that distinctly. 

Q. State whether the testimony of Mr. Marsb was read over to him. 
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| 
A. I read it to him at that time. | 


Q. Did you read it to him from the manuscript that you have now | 
betore you? 
A. I did. 

Q. Have you all the testimony of Marsh that was taken before 
your committee and read to the Secretary before you now ? 
“ A. All of it, I believe. 

Q. What was said by the Secretary of War after you read it to him? 

A. The Secretary, if 1 remember correctly, said, “ Some of the state- 
ment I know to be true; other portions of it I know to be false; | 
and some of it I know nothing about.” That is my recollection of 
his reply. 

Q. What action was then taken in regard to the matter by him? 

A. If you will allow me to refer to the minutes of my committee to 
refresh my memory, I will answer. 

Q. Have you the book ? 

A. I have the book. 

Mr. BLAIR. There is no objection on our part. 

The Witness. [Consulting a paper.] The Secretary of War ex- 
pressed a desire to cross-examine the witness, and asked time to em- 
ploy counsel, and thereupon the committee adjourned until three 
o'clock of that day for that purpose. 

Q. (By Mr. Manager McManHon.) That was the Ist day of March? 

A. The 1st day of March. 

Q. Did he appear at three o’clock ? 

A. At three in the afternoon the committee again met, and all the 
members were present. 


Q. State whether Mr. Marsh was present at each meeting that day. | 


A. Mr. Marsh was present certainly at the morning meeting, and 
my impression is at the afternoon meeting, although I am not so clear 
in my recollection about that, but certainly at the morning meeting. 

Q. State what took place at the afternoon meeting. 

A. I recollect that for the information of Judge Blair all the testi- 
mony and exhibits in the case were again read; my recollection being 
that the Secretary of War at that time retired. 

Q. You refer to Hon. Montgomery Blair? 

A. Yes, sir; Montgomery Blair, counsel in this case. 

Q. Was any further action taken by the committee that afternoon ? 

A. There was none. 


AM W. BELKNAP. 


| to address a note te the President 





Q. When did General Belknap again appear before that committee, 
if at all? 

A. He did not again appear in person. 

Q. Was it adjourned at his request until any particular time ? 

A. The committee on that afternoon adjourned to meet that even- 
ing at the residence of one of the members of the committee. 

q. Was General Belknap present at that meeting? 

A. He was not. 

Q. Was his counsel there that evening ? 

A. He was not. 

Q. State when the committee met again. 

A. You mean the subsequent day ? 

Q. Yes, sir; the next day. 

A. On Thursday, the 2d of March, the committee met at half past 
ten o’clock in the morning pursuant to the adjournment of the night 
before. 

Q. Did General Belknap appear at that time? 

A. He did not. 

Q. Was his counsel there the next morning ? 

A. At about eleven o’clock Judge Blair appeared before the com- 
mittee, 

Q. In what capacity did he appear there ? 

A. I can hardly say definitely whether as friend or counsel, from 
what had transpired before that. 

Q. What took place when Judge Blair arrived ? 

A. He presented a letter signed by the President of the United 
States accepting the resignation of W. W. Belknap as Secretary of War. 

Q. Have you the original letter here ? 

A. I presume it is among the exhibits here. 

Q. I think it is in the envelope. [Directing the witness’s attention 
to an envelope.] 

A. [After examining.] I hold the letter of acceptance in my hand. 

Q. The original letter ? 

A. Yes, sir; the original letter signed by the President of 
United States. 

Q. Just read that. 

A. “ Executive Mansion, Washington, March 2.” 

Mr. CARPENTER. Read the resignation and also the acceptance. 

A. The resignation is : 


the 


WASHINGTON, D. C., March 2, 1876. 


Mr. Prestpent: I hereby tender my resignation as Secretary of War, and re- 
quest its immediate acceptance. 


Thanking you for your constant and continued kindness, I am, respectfully and | 


truly, yours, 
WM. W. BELKNAP. 
This is certified to be a true copy as sent to the committee. 
The letter of acceptance is as follows: 


EXECUTIVE MANSION, WASHINGTON, March 2. 
Deak Sin: Your tender of resignation as Secretary of War, with the request to 


have it accepted immediately, is received, and the same is hereby accepted with 
great regret, 





Yours, &c., 
U.S. GRANT 
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Q. (By Mr. Manager McManon.) At what time had you information 
from the President in a sort of official let 
presented to the President and acce pte 

A. We took an adjournment for 


ter that this resignation was 
ad? 

an hour or more, and at about half 
past twelve o'clock the committee met and the chairman was directed 
asking—— 

Q. Before you go to that state whether 


any questions were put to 
Mr. Marsh by the counsel or friend of General Belknap at that meet 
ing at 10.30, 

A. My recollection is that Mr. Marsh was recalled and that one 
question possibly, not more I think, was put to him by Judge Blair at 
that time. 

Q. Now go on to the matter you were stating. 

A. We took a recess until half past twelve o'clock, when the com- 
mittee directed the chairman to address a note to the President ask- 
ing him at what hour he had received the resignation of the Secre- 
tary of War. We received a reply to that note which is among the 
exhibits here. 

Mr. CARPENTER. 
dence of the fact. 

The WITNEss. 


We will permit that letter to be read as evi- 


I have a copy of the note I addressed as chairman 


| to the President. 


Mr. Manager MCMAHON. The answer is what we want. 

Mr. CARPENTER. It is agreed that it shall be admitted as evi- 
dence of the fact to save our calling witnesses. 

Mr. Manager MCMAHON. Yes, sir. 

The Witness. The reply of the President is as follows: 


EXECUTIVE MANSION 
Washington, March 2 
Str: In reply to your note of inquiry of to-day's date the President directs me to 
say that the hour of the acceptance of the resignation of Hon. W. W. Belknap as 
Secretary of War was about ten o'clock and twenty minutes this morning. A copy 
of the letter of resignation is herewith inclosed 
Iam, sir, your obedient servant 


C. C. SNIFFEN, Secretary. 
Hon. HIESTER CLYMER, 

Chairman Committee on Expenditures in the War Department, 
House of Representatives, present 

Mr. CARPENTER. 
fact. 

Mr. Manager MCMAHON. Certainly; we make no objection. (To 
the witness.) State now whether at any subsequent time the Secre- 
tary of War or his counsel asked to have any of the witnesses recalled 
to have any cross-examination or any explanation made. 

A. My recollection is that we took a further recess during that af 
ternoon of Thursday, the 2d of March, for the purpose of considering 
the request of General Belknap made by his counsel, Judge Blair, to 
be permitted to appear before the committee to make a sworn state- 
ment by himself, and that we determined that if he desired to do so 
he should be heard. 

Q. (By Mr. Manager McManon.) You took that recess? 

A. For the purpose of giving General Belknap an opportunity of 
appearing. 


Q. Did you meet again at the hour indicated to Mr. Blair that you 


That letter may be received as evidence of the 


| would meet again ? 


A. We did. 

Q. Did you meet at the time and place? 

A. We did, in the committee-room. 

Q. Did any one appear there on behalf of General Belknap ? 

A. No one appeared. We did receive a telegraphic communication 
from Judge Blair. 

Q. To what effect? 

Mr. CARPENTER. Is all that evidence ? 

Mr. Manager MCMAHON. We only want to show that we did not 
close down without his being informed. 

Mr. CARPENTER. Suppose they had; what difference does it 
make? 

Mr. Manager MCMAHON. They did not close down until the other 
side had a fair chance to come in. 

Mr. CARPENTER. Lobject to the testimony. 

Mr. Manager MCMAHON. I will state the object of this, Mr. Pres- 
ident and Senators. We want to show in this matter by proof that 
no snap judgment was taken in regard to it. 

Mr. CARPENTER. That is immaterial. 

Mr. Manager MCMAHON. It may be material. 

Mr. CARPENTER. How? 

Mr. Manager MCMAHON. I am not speaking now in regard to the 
issue; but at the time appointed when he was to be there by appoint- 
ment, the committee was there and waited until they received no- 
tice, whatever that may be, from the counsel for the defendant in this 
case. I think we are entitled to show it. 

Mr. CARPENTER. The only object, as I understand, of that tes- 
timony is to exonerate the committee, which nobody has censured. 

Mr. Manager MCMAHON. No, I beg pardon; it is to show that 
the defendant expressly declined to avail himself of the opportunity 
to cross-examine and produce proof in his exoneration. 

Mr.CARPENTER. He did just what any good lawyer would have 


| advised him to do if he had. 


Mr. Manager MCMAHON. 
lawyers too soon. 

Mr. Manager HOAR. 

Mr. CARPENTER. 


I am afraid he fell intéthe hands of the 


He acted as a guilty man would. 
No lawyer who could earn $500 a year would 
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BELKNAP. 


—— 


advise any man accused of crime to put in his appearance in the | pose is not achieved by having this witness, Mr. CLYMER, state that 


grand room if they would let him. 


dou h a thing 
Mr. Manager MCMAHON. I know of many an honest man who 
would have been glad of the opportunity to have the witnesses called 
1 the grand-jury room in order that his good name might not be 
tarnished by a bill of indictment. 
Mr. CARPENTER, It was because he had not a good lawyer. 
Mr. Manayver MCMAHON. No, because the law does not permit it. 
The PRESIDENT pro tempore. Shall this interrogatory be ad- 


mitted ? 

The question was decided in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Mr. Manager MCMAHON. Now we offerin evidence the testimony, 
the original paper, that was taken before the committee, and I will 
state to the court that we waive the reading of it. We do not care 
about its being read; we putit in evidence. 

Mr. CARPENTER. We want it to go out, but if it is to go in we 
want it read. 

Mr. Manager MCMAHON. I offer it in evidence because of course 
it is impossible for this court .to know to what extent the defendant 
was implicated by this testimony unless we know just exactly what 
the testimony was; and the strength of the inference, or its weakness, 
must of course be determined by the strength or weakness of the 
charges and the directness of the testimony. 

Mr. CARPENTER. The whole subject comes right to this: A man 
is accused of the commission of a crime; he goes to a lawyer and 
takes his advice, and his lawyer tells him to go home and stay until 
he is invited into court and then try his case there, not to try it before 
a committee of Congress, net to try it in the grand-jury room, not to 
try it in the newspapers, but to hold his tongue; and he does it; and 
proving that fact is to convict him of the offense charged! 

Mr. Manager MCMAHON. Usually good advice to a guilty man, 
“hold your tongue.” 

Mr. CARPENTER. Mr. President, we never can discuss anything 
here without being charged with guilt. 

Mr. LOGAN. Mr. President, Lam compelled, if nobody else does, 
to call the attention of the President to the fact that this is not a 
police court. This gives us a good deal of evidence of it. I do not 
think itis the right way to manage the case. 

Mr. Manager MCMAHON. Mr. President, if any allusion is made 
to me, with all due respect to the honorable Senator, I propose to 
disclaim having acted in any manner looking to conduct before a 
police court, and to say that upon that question I go to the country 
between the honorable member of the court and myself. 

The PRESIDENT pro tempore. Objection is made to the testimony. 

Mr. LOGAN. Mr. President, I have made no assault on the man- 
ager, and L do not know that the Senate is bound to sit here and be 
assailed by a manager. If the court is, however, we had better re- 
tire. This side-bar remark that is going on constantly is more like a 
police court than a Senate. Lawyers know that to be true. If law- 
yers are going to demean themselves as though they were in a police 
court, they must expect somebody that is a part of the court to take 
notice of it. And I do not propose to be criticised by any gentleman 
either because I call attention to the fact that we expect the case to 
be handled properly. 

Mr. BAYARD. Mr. President, is this debate in order? 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. BAYARD. I object to it, then. 

Mr. Manager MCMAHON, I simply desire to state that as a law- 
yer I always have aright to maintain my standing in any court in 
the land; 1 do not care what it is, the United States Senate, the Su- 
preme Court of the United States, or any thing else. It never has 
been denied to any lawyer anywhere, except in the most arbitrary 
and meanest days of the history of judicature in England. 

The PRESIDENT pro tempore. Objection is raised to the testimony. 
The Chair will submit the question to the Senate. 

Mr. CONKLING. I should like to know to what testimony and to 
what offer objection is made. 

Mr. CARPENTER. The testimony of Marsh before the committee. 

The PRESIDENT pro tempore. Testimony alluding to Belknap be- 
fore the House Committee on War Expenditures. 

Mr. CONKLING. Shall I understand that it is now proposed to 
offer here for any purpose the testimony delivered by Marsh before 
the committee of the House? If it is, if nobody else does, I raise an 
objection to that, on the ground that it is incompetent ; and I ask for 
the yeas and nays upon it. 

Mr. CARPENTER. I have raised the objection. 

Mr. CONKLING. I did not know whether counsel had or not. 

Mr. Manager MCMAHON, Wecertainly offer it as competent. 
do not want any misunderstanding on that point. 

Mr. KERNAN. Permit me to make an inquiry. 
have it read as evidence 
made to Mr. Belknap ? 

Mr. Manager MCMAHON. To have it read precisely upon the prin- 
ciple that the article in the New York Tribune of February 15, 1872, 
was read, as a charge of certain matters therein stated, but not as 
evidence of the®€ruth of anything therein stated. Every lawyer, I 
think, can see the difference. 

Mr. CONKLING. Then I beg to inquire whether the whole pur- 


We 


Is the object to 
in this case, or read as a communication 


No lawyer ever thought of | 





the evidence there given from Marsh and others was brought home 
to Belknap and an offer made to him to present himself as a witness 
or to cross-examine any other witness, and that he stood mute; 
whether it can be possible that it is necessary to spread upon the rec- 
ord of this trial all the testimony of Marsh, additional, variant, or 


| similar as it may have been, in order to acquaint this court with just 


what it was that Belknap knew was alleged against him. Of cours: 
I do not mean to doubt that the offer has for the motive precisely 
that stated; but I cannot shut my eyes to the fact that the Senate 
will be overriding well-settled rules of evidence, as I understand 
them, by permitting this testimony to go in. 

Mr. EDMUNDS. I call my friend to order, as I promised I would 
some time ago. It gives me great pleasure to hear him; but I object 
to debate. 

Mr. CONKLING. If we observe the rule all around, I do not ob- 
ject; but others must if I do. 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. BAYARD. In order that I may comprehend the question upon 
which the yeas and nays 

Mr. EDMUNDS. I insist on the rule. 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. BAYARD. I rise to ask a question of the Chair. 

The PRESIDENT pro tempore. Is there objection? The Senator 
will state his question. 

Mr. BAYARD. The yeas and nays, I understand, have been called 





| for by the Senator from New York upon a motion of the managers to 


admit certain testimony. As I understand the question upon which 
we are called to vote—and if I do not understand it my expression of 
my understanding can be corrected by the Chair—— 

The PRESIDENT pro tempore. The Senator from Vermont objects 
to any debate. The Chair must enforce the rule. If the Senator has 
a question to propound, the Chair will hear it. 

Mr. BAYARD. I am endeavoring to state it in order that it may 
be understood by the Chair. I do not understand that this testimony 
is sought to be introduced in corroboration of what has been 

Mr. EDMUNDS. That is debate, and I object. 

The PRESIDENT pro tempore. The Senator from Vermont ob- 
ects. 

Mr. BAYARD. Then I ask the Chair whether it is in order to ob- 
ject to my application for an understanding of the question upon 
which I am called to vote ? 

The PRESIDENT pro tempore. 
jected to debate. 

Mr. BAYARD. Iam not debating, Mr. President; I am not pro- 
posing to debate; Iam proposing to state the question, and simply 
ask whether this is the question upon which I am called upon to 
vote 

Mr. EDMUNDS. That can be shown by reading the question. 

The PRESIDENT pro tempore. The question will be reported, and 
the Senate will then see what is the question now pending. It is the 
admission of the testimony proposed by the managers, to which ob- 
jection was raised by the counsel. The reporter will now read the 
question, and then the Chair will hear the Senator from Delaware, if 
he has a question to put tothe Chair. But Senators object to debate. 
The rule denies debate to any Senator. The Chair must enforce the 
rule. 

Mr. BAYARD. Iam aware of that, and have not sought debate. I 
will await the reading. 

The PRESIDENT pro tempore. The reporter will read the question. 

Mr. Manager MCMAHON. There is no question. It is an offer. 

The reporter read the offer, as follows: 

Mr. Manager McManon. Now we offer in evidence the testimony, the original 
paper, that was taken before the committee. 

Mr. BAYARD. That does not disclose the object and result of the 
question. . 

Mr. EDMUNDS. That is debate, Mr. President. 

The PRESIDENT pro tempore. The Senator may ask for an ex- 
planation and it can be given on the part of the managers or counsel ; 
but the Senator from Vermont objects to debate, and it is debate to 
do anything more than ask a simple question. 

Mr. BAYARD. Then I ask through the Chair that the question be 
put to the managers on the part of the House, what is the object and 
intent of this offer. 

The PRESIDENT pro tempore. 
managers may explain. 

Mr. CONKLING. That is not a question under the rule, if I may 
be allowed a suggestion. I am glad to have the Senator put the 
question; but under the rule he cannot even do that unless he re- 
duces it to writing. 

The PRESIDENT pro tempore. As the Senator from New York has 
alluded to the fact that the question was not put in writing, the Chair 
will say that it has not been done in order to facilitate business, and 
a moment ago one of the Senators was about to reduce a question to 
writing and the Senator from New York stated that the practice had 
been otherwise. 

Mr. CONKLING. I think the rule is an absurd one. 

The PRESIDENT pro tempore. The Chair to facilitate business has 





The Senator from Vermont has ob- 





That is a proper question. The 


allowed questions to be put without being reduced to writing by their 
propounders. 











: | 
Mr. Manager MCMAHON. I think the honorable Senator from 


Delaware will remember that in my answer to the remark of the 
Senator from New York who sits farthest from me, [Mr. KERNAN, ] I 
stated distinctly the object and purpose of this offer, not as evidence | 
to this court of the truth of any fact therein stated, but simply for 
the purpose of showing that ata particular time certain charges | 
from an authorized source were made against the defendant, which 
were read to him for the purpose of ascertaining what action he | 
took after this was communicated to him. Now, the question that 
is put to me by the honorable Senator from New York who sits 
nearest to me, [Mr. CONKLING,] was, would it not be just as well to 
let the witness state that the testimony of Marsh was read to the 
Secretary of War, and thereupon he took the action 

Mr. CONKLING. And all the other testimony taken. 

Mr. Manager MCMAHON. There was no other testimony except 
that and the agreement. I would answer in this way: If we should 
propose to do that against the objection of the defendant, it would 
be one of the greatest wrongs and outrages probably that ever could 
be perpetrated, for how can this Senate know as a court, what right 
has it to have any knowledge as a court, of what was actually read 
to the honorable Secretary of War except it is first produced in evi- | 
dence here and read as we read the New York Tribune article? We 
might say that the testimony of Marsh was very different or very | 
like; it is a mere matter of conjecture what the testimony of Mr. | 
Marsh before that committee was. It might have been exculpatory | 
or it might not have been; but you cannot state, sitting as judges, 
what it was unless you see the paper and have it read to you; and I 
cannot concieve of a greater wrong that could be committed to the 
defendant than for us to ask merely, ‘Was Marsh examined before 
you?” and for the witness to say “ Yes;” and then to ask, “ Did he | 
then resign?” and let him be permitted to say “Yes.” The court 
would say, if we took that action, “We want to scrutinize with | 
our own eyes what it was that was done;” and the fact that it has | 
gone to the country in a published pamphlet from the House of Rep- 
resentatives makes it no more evidence in this case than any of the | 
statements in the newspapers in regard to it, which have never been 
offered either in the House or here. 

Mr. CARPENTER. Mr. President, one word in reply. If it is | 
competent to introduce this testimony given by Marsh before the 
House committee simply because Belknap did not say anything in 

" reply to it, is it not competent to introduce here every newspaper 
article that has charged him, from Maine to California, with being 
guilty of this offense, and with being athief and all that sort of thing, 
to which he has, under direction of counsel, never opened his mouth, 
to which he has never written a reply, of which he has never taken 
the slightest notice? Upon what principle could you introduce the 
deposition of this witness simply because it was read to the defend- 
ant and he said nothing, and exclude a newspaper article which you 
could show he had seen and to which he had said nothing? We did 
not care when the article from the New York Tribune was offered to 
object for certain reasons. It was very doubtful in our mind whether 
that was legal testimony; but we did not care to object to it. But 
here is an offer made now the result of which, if sustained, is that if 
they can show that a newspaper has published an article charging 
him with being a thief in this particular, calling him all the bard 
names they can think of in consequence of these charges made here, 
and that he read it and threw it down, making no remark, that would | 
be as competent as this testimony. It must be borne in mind that 
that committee had no jurisdiction over Mr. Belknap. Mr. Belknap 
could have no trial before that committee. A few things may be | 
mentioned in a political trial that would not be proper in a court of | 
law. It was well known that that committee was of an opposite 
political faith, and it was not expected that much justice would be 
done to Mr. Belknap or any other republican; and any lawyer, I 
think, who had been consulted by Mr. Belknap would have given 
him the advice which he did receive, and that was to let the commit- 
tee alone till they got through, and then see what their charges 
amounted to. But if the managers can introduce this evidence upon 
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| enforce the rule. 
| against any breach of the rules and unpleasantness, he will require 
| all questions to be reduced to writing 





the ground that it was read to him and he said nothing, I submit 
that every newspaper article which can be shown to have been seen 
by him is evidence if they can also show that he read it and made 
no reply. 

Mr. BAYARD. I send an inquiry to the Chair. 

The PRESIDENT pro tempore. The inquiry will be read. 

The Chief Clerk read as follows: 

Is it the object of the present inquiry to corroborate or discredit the | 
testimony of Marsh, the witness, or to establish any fact therein re- 
ferred to, or solely to prove what was the action or conduct of Mr. 
Belknap when the fact that such charges had been made against him 
was so made known to him? 

The PRESIDENT pro tempore. That is addressed to the managers. 

Mr. Manager MCMAHON. Mr. President, the question put to the | 
managers is as follows: “Is it the object of the present inquiry to 
corroborate or discredit the testimony of Marsh.” In the first place, 
I will answer in detail that it is to corroborate Mr. Marsh in just this 
far, not as evidence of any facts stated therein, but when the charge 
was made by Marsh the Secretary of War by his conduct admitted 
the trathfulness of it. 

Secondly, “Or to establish any fact therein referred to.” Not as 
evidence of any fact therein referred to except in this way, when the | 


| sey, Eaton, Goldthwaite, Hamlin, Harvey 
| vada, Kelly, McMillan, Mitchell, Morton, Patterson, Randolph, Sargent 
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fact is charged against the defendant, to draw a conclusion as to its 
truthfulness or untruthfalness by the action of the Secretary of War 
in regard to it. 


“Or solely to prove what was the action or conduct of Mr. Belknap 


| when the fact that such charges had been made against him was so 


made known to him.” It is solely for that purpose ; 


but from that 
we draw our conclusion as to the t 


ruthfulness or untruthfulness of 
the charge there stated, but do not seek to establish any minor de- 
tails on that point. 

Mr. CARPENTER. In other words, the manager finally comes to 
admit that he wants to give that testimony on the issue in this case. 

Mr. Manager MCMAHON. I do not in the way you put it. 

Mr. CARPENTER. The manager does it in the way he puts it. 

The PRESIDENT pro tempore. The question is, Shall the testimony 
be admitted ? 

Mr. CONKLING. On that I ask for the yeas and nays. 

The yeas and nays were ordered. 

Mr. BLAIR. Mr. President and Senators—— 

Mr. Manager MCMAHON, I want to interpose an objection. 
bate has long since been exhausted on this question. I began half 
an hour ago. Just now I was simply answering a question put by a 
Senator after the debate was all over. 

Mr. CARPENTER. It broke out afresh on the question put by the 
Senator from Delaware. 

The PRESIDENT pro tempore. 
Colloquies must cease. 


De- 


The Chair will enforce the rule. 
Objection has been made, and the Chair must 
He will state that on the part of Senators, to guard 


; and then certainly there can 
The counsel will proceed, 
I invite the Senators to consider the importance of 


be no debate. 


Mr. BLAIR. 


| the question as developed by the inquiry now put by the honorable 


Senator from 


Delaware and by the admission of the counsel on the 
other side, 


The Senate will see at a glance that the admission of this 
testimony operates, as they contend, to confirm their proof as they 
now offer it here, at the same time that we would not be authorized 


| to quote that testimony or to use it for the purpose of vindicating 


the defendant upon this trial. It therefore presents a case of peculiar 
hardship, one where they attempt to bolster up their case by a pro- 


| eeeding which, while it may have that effect on their side, enables 


them to go into testimony that we should not be able to use on this 
trial. In that testimony honorable Senators here know, who have 
read it, that this whole matter is developed, and we have come here 
expecting that the counsel for the Government would go into the 
matter and give the whole story as it is therein contained. Now they 
propose to give it in evidence, so that they can use it for their pur- 
poses, but where we cannot use it for any purpose. 

Mr. OGLESBY. Does the decision of the Chair, that no questions 
can be put hereafter without being reduced to writing, cover ques- 


| tions put by the court to one of the counsel? 


The PRESIDENT pro tempore, 


lt covers all questions put by mem 
bers of the Senate. 


The rule does not require the questions on the 


| part of the parties to be reduced to writing unless so requests di by 


the Chair or a Senator; but all questions put by members of the Sen- 
ate the rule requires shall be put in writing. 

Mr. CONKLING. That is confined to witnesses; and a Senator is 
not, under the rule, permitted to put a question to anybody else I 
submit. , 

Mr. OGLESBY. I desired to put a question to the counsel just on 
the floor; but if I cannot do so without reducing it to writing, as it 
will be a long one, I shall abandon it. 

The PRESIDENT pro tempore. The Chair is merely enforcing the 
rule; and the allowing of a practice without the rule has been the 
occasion of alittle disturbance. In order to avoid this in the future, 
the Chair takes this ground of enforcing the rule, and certainly he 
is right. If the Senate see fit to vary the rule by directing the Chair, 
the Chair will follow the direction of the Senate. The question is, 
Shall this testimony taken before the House committee be admitted ? 
upon which question the yeas and nays have been ordered. 

Mr. BAYARD. The Chair will pardon me. I think it is restricted 
to a statement made by Marsh exhibited by the testimony. 

Mr. CONKLING. That is the whole evidence. 

The PRESIDENT pro tempore. The roll-call will proceed. 

The question being taken by yeas and nays, resulted—yeas 24, nays 


| 13; as follows: 


YEAS—Messrs. Bayard, Booth, Caperton, Cockrell, Dennis, Edmunds, Gordon, 
Hamilton, Hitchcock, Howe, Kernan, Key, McCreery, McDonald, Merrimon, Mor 
rill, Norwood, Oglesby, Ransom, Robertson, Stevenson, Wallace, Whyte, and With 
ers—24. 

NA YS—Mesars. Brace, Cameron of Wisconsin, Conkling, Cooper, Cragin, Dawes, 
Ferry, Frelinghuysen, Ingalls, Logan, Maxey, Paddock, and Wright—13. 
NOT VOTING—Messrs. Aleorn, Allison, Anthony, Barnum, Bogy, 
Burnside, Cameron of Pennsylvania, Christiancy, Clayton, Conover 
Johnston, Jones of Florida, . 


soutwell, 


Sharon, Sherman, Spencer, Thurman, Wadleigh, West, and Windom—35. 
So the question was decided in the affirmative. 
The PRESIDENT pro tempore. The testimony will be admitted. 
Mr. Manager MCMAHON. Upon the part of the managers we 


| waive the reading of it with the understanding that it may be con- 


sidered in evidence. 


I expect the gentlemen and Senators have a 
printed copy of it. 
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Mr. CARPENTER. You cannot consider anything in evidence When the first remittance came to me, very probably in November, 1870, I sent 


which is not offered and read. 

Mr. Manager MCMAHON. 
ant, it may be read. 

The Witness. I ask the Secretary to be kind enough to read it. 

Mr. CARPENTER. I want it understood that it is not read at my 
request, 

The PRESIDENT pro tempore. It is read at the request of the 
managers. The reading will proceed. 

Mr. Mavager HOAR. Perhaps there is some misunderstanding. 
We understand that this document contains testimony substantially 
the same in substance as has been given by Mr. Marsh here, although 
the document is in, therefore we think that it would be a waste of 
time to have it read over; and we suggest to counsel on the other 
side to treat it as in without having it read, with the understanding 
that they can point ont any difference in it if they see fit to do so 
hereafter. Do they object to that suggestion or accede to it? 

Mr. CARPENTER. We object. 

Mr. Manager HOAR. Then it will have to be read. 

The PKESIDENT pro tempore. Is there objection to the Secretary 
reading from the print ? 

Mr. CARPENTER. We want the manuscript. 
printed copy is not offered. 

Mr. Manager HOAR. It is the same. 

Mr. CARPENTER. We want the evidence that is offered read. 

Mr. Manager MCMAHON, Mr. President, I call upon the witness 
to read it. He has a peculiar handwriting which calls for peculiar 
ecyes 

The PRESIDENT pro tempore. The witness will read the paper. 

The witness read from manuscript, as follows: 





At the request of counsel for the defend- 


Of course the 


Mr. Cacen P. MAnsu, one of the witnesses ordered to be subpoenaed by the com- 

mittee, being present, was duly sworn according to law: 
ty the CHAIRMAN ; 

Question. Where do you reside? 

Answer. I reside at No, 30 West Fifty-seventh street, New York; have resided 
in New York about eight years 

. Were you or not appointed or tendered an appointment as a post-trader at 
Fort Sill, Indian Territory, in the fall of 1*70, by the Secretary of War! IE so, 
under what circumstances was said appointment secured to you? State also if you 
were commissioned by the Secretary as such post trader, or, if not, who was so 
commissioned; and, if any other person than yourself was so commissioned, give 
his name, the reasons why he was commissioned; if any agreement was made be- 
tween you and the appointee, state it, or produce it, if in writing; and was such 
agreement made with the knowledge of the Secretary of War? and state the cir- 
cumstances connected with the making of that agreement and all the transactions 
in detail thereunder, fully and particularly, as if you were specially interrogated 


in regard to the several transactions and so fully as to save the necessity of re- 
peated interrogatories, 








The Witness. Let me suggest that it would be a great conven- 
ience to me if counsel would permit me to read from the printed copy. 
I can scarcely decipher this manuscript. If, however, it is insisted 
upon, I shall proceed with the reading; but it is mere labor imposed. 

Mr. CARPENTER. If the witness has compared the print with 
the manuscript so that he knows they are exactly alike, there is no 
objection ; or if he will do so now he may. 

The Witness. I will proceed with the reading. 


The Wrrness. In reply te your questions, I would state that in the summer of | 


1870 myself and wife spent some weeks at Long Branch, and on our return to New 
York Mrs. Belknap and Mrs. Bower, by our invitation, came for a visit to our 
house. Mrs. Belknap was ill during this visit some three or four weeks, and I sup- 
pose in consequence of our kindness to her she felt under some obligations, for she 
asked me one day in the course of a conversation why I did not apply for a post- 
tradership on the frontier 
many of them, very lucrative offices or posts in the gift of the Secretary of War, 
and that if | wanted one she would ask the Secretary for one for me. Upon my 
replying that I thought such offices belonged to disabled soldiers, and iahiien that 
I was without political influence, she answered that politicians got such places, 
&c. Ido not remember saying that if I had a valuable post of that kind that I 
would remember her, but I do remember her saying something like this: “ If I 
can prevail upon the Secretary of War to award you a post you must be careful to 
say nothing to him about presents, for a man once offered him $10,000 for a trader- 
ship of this kind, and he told him that if he did not leave the otiice he would kick 
him down stairs.” Remembering as I do this story, 1 presume the antecedent 
statement to be correct 

Mrs. Belknap and Mrs, Bower returned to Washington, and a few weeks there- 
after Mrs. Belknap sent me word to come over. I did so. She then told me that 
the post-tradership at Fort Sill was vacant ; that it was a valuable post, as she un- 
derstood, and that she had either asked for it for me or had prevailed upon the 
Secretary of War to agree to give it tome. At all eventa, I called upon the Sec- 
retary of War, and as near as I can remember made application for this post in a 
regular printed form. The Secretary said he would appoint me if I could bring 
proper recommendatory letters, and this I said I could do. Either Mrs. Belknap 
or the Secretary told me that the present trader at the post, John S. Evans, was an 
applicant for re-appointment, and that I had better see him, he being in the city, 
as it would not be fair to turn him out office without some notice, as he would lose 
largely on his buildings, merchandise, &c., if the office was taken from him, and 
that it would be proper and just for me to make some arrangement with him for 
their purchase if 1 wanted to run the post myself. I saw Evans and found him 
alarmed at (he prospect of losing the place. remember that he said that a firm of 
western pone traders, who claimed a good deal of influence with the Secretary of 
War, had promised to have him appointed, but he found on coming to Washington 
this firm to be entirely without influence. Mr. Evans first proposed a partnership, 
which I declined, and then a bonus of a certain portion of the profits if I would 
allow him to hold the position and continue the business. We finally agreed upon 
$15,000 per year. Mr. Evans and myself went on to New York together, where the 
contract was made and executed, which is herewith submitted. (Paper marked 
A.) During our trip over, however, Mr. Evans saw something in the Army 
and Navy Journal which led him to think that some of the troops were to be re- 
moved from the fort, and that he had offered too large a sum, and before the con 
tract was drawn it was reduced by agreement to $12,000, the same being payable 
quarterly in advance 








Lasked what they were, and was told that they were, | 


WILLIAM W. 


| must take and kee p for it 





BELKNAP. 


one-half thereof to Mrs. Belknap ; either, T presume, certificatesof deposit or ban 
notes by express. Being in Washington at a funeral some weeks after this, I had 
a conversation with Mrs. Bower to the following purport, as far as I can now re 
member, but must say that just here my memory is exceedingly indistinct, and I 
judge in part perhaps from what followed as to the details of the conversation. | 
went upstairs in the nursery with Mrs. Bower to see the baby. I said to! 
This child will have money coming to it before a great while She said, * Yes 
The mother gave the child to me, and told me that the money coming from me she 
I said, “All right,” and it seems to me I said that por 
haps the father ought to be consulted. I say it seems so, and yet I can giv 


| reason for it, for as far as I know the father knew nothing of any money transa 





|} simple calculation 


tions between the mother and myself, I have a faint recollection of a remark of 
Mrs. Bower that if I sent the money to the father that it belonged to her, and that 
she would get itanyway. I certainly had some understanding, then or subsequent 
ly, with her or him, for when the next payment came duc and was paid, I sent the 
one-half thereof to the Secretary of War, and have continued substantially from 
that day forward to the presezit time to do the same. About, I should say, one and 
a half to two years after the commencement of these payments I reduced the 
amount to $6,000 per annum. The reason of this reduction was partly because of 
the continued complaints on the part of Mr. Evans and his partner, and partly, so 
far as I now remember, in consequence of an article in the newspapers about that 
time reflecting on the injustice done to soldiers at this post caused by exorbitant 
charges made necessary on the part of the trader by reason of the payment of this 
bonus. 

To the best of my knowledge and belief the above is a true statement of all the 
facts in the case and as complete as I can remember occurrences of so many years 
ago. 

Q. State how the payments were made to the Secretary of War subsequent to 
the funeral of his then wife, which you attended in Washington in December 
1270; whether in cash, by check, draft, certiticate of deposit, bonds, or by express, 
or otherwise 

A. The money was sent according to the instructions of the Secretary of War; 
sometimes in bank-notes, by Adams’ Express. I think on one or more occasions by 
certificate of deposit on the National Bank of Commerce in New York. Sometimes 
[ have paid him in New York in person, except the first payment in the fall of 1570 
and the last in December, 1875; all were made to the Secretary in the modes I have 
atated, unless, pavers upon one or two occasions at his instance I bought a Gov 
ernment bond with the moneys in my hand arising from the contract with Evans, 
which I either sent or handed to him. 


By Mr. BLACKBURN: 


Q. Can you state the sum in the aggregate received by you under the contract 
with Evans; and what portion thereof have you paid to the Secretary of War, in- 
eluding the first and last payments, which you have stated were not paid to him? 

A. Lhave no memorandum whatever on which to make answer. It is a very 
The first payment to me by Evans was made in the fall of 
1870, at the rate of $12,000 a year. He paid at that rate about a year and a half or 
two years, and since then at the rate of $6,000 a year. It would aggregate about 
$40.000, the one-half of which I have disposed of as above stated. 

By the CHAIRMAN: 

Q. Did you receive letters from the Secretary of War acknowledging the receipt 
of the sums forwarded to him in the manner you have stated ; or did he acknowl 
edge the receipt of the same in any way? 

A. Usually, when I sent money by express, I would send him the receipt of the 
company, which he would either return marked “O K,” or otherwise acknowledge 
the receipt of the same. Sometimes I paid it to him in person in New York, when 
his receipt was unnecessary. I have not preserved any receipts or letters. When 
sent by express, | always deposited the money personally — took a receipt from 
them. 

Q. Have you at any time had any conversation with the Secretary of War regarding 


| the post-tradership at Fort Sill; or have you corresponded with him regarding the 


same 
A. O, frequently. I have 


forwarded requests to the Secretary, made to me by 
Mr. Evans, wishing privile; 


ss about the fort, such as to sell liquor, &e. I don't re- 
member what action was taken upon them; they were not returned tome. As far 
as I know, Evans corresponded regarding affairs at Fort Sill through me with the 
Secretary of War. I never heard of any other way. 

Q. Was the contract between you and Evans ever the subject of conversation 
between you and the Secretary of War! 

A. It never was, as I remember, save in one instance, but am not positive; yet 
it seems to me when the article in the newspapers regarding affairs at Fort Sill 

wobably in 1872, about the time the reduction was made in the payments from 
12.000 to $6,000 appeared, the next time I saw the Secretary of War he asked me 
if | had a contract with Evans. I told him I had. I never showed it to him or any 
one else until I produced it here. 

Q. After receiving the telegraphic subpeena from the Sergeant-at-Arms to appear 
before this committee, which was on Monday, the 2ist of this month, did you come 
to Washington; and, if so, had you an interview with the Secretary of War, and 
when and where? 

A. I came to Washington on Wednesday, the 23d of this month; I went to the 
house of the Secretary of War, staid Wednesday night, and returned on Thursday 
morning. I showed him the telegraphic subpcena and asked him what it meant 
He said he supposed it was to state before the committee what I knew about our 
transactions together. I said I did not like to appear, because I thought my testi 
mony would be damaging to, or would implicate him or give him trouble. He said 
he thought not, and advised me to stay and meet the committee. During that 
evening my conversation was chiefly with his wife, he being present part of the 
time and understanding the general tenor of our conversation. She suggested that 
I could make a statement which would satisfy the committee and exculpate the 
Secretary. She wanted me to go before the committee and represent that she aud 
I had business transactions together for many years, and that all this money I had 
sent the Secretary was money that she had from time to time deposited with mo 
as a kind of banker, and that she had instructed me to send it to the Secretary for 
her. I dined there and spent the evening, and staid all night, retiring about 
twelve oclock. The evening was devoted to discussing this matter. I told her 
that the statement would not hold water before the committee, and even if it would I 
could not make it. At the same time I was so wrought up and had such anxiety— 
she pressing and pressing me about it—and having slept little since the receipt 
of the subpeena, and sympathizing with their condition, I did not give them a pos 
itive answer that night. 

I went to bed at twelve o'clock, and I do not suppose I slept a wink. They said 
they would breakfast about nine o'clock. I came down about eight and met thie 
Secretary alone. Itold him I thought I had better leave and get out of the coun 
try, for I would not perjure myself for any one; that I could afford to have my 
throat cut, but not to perjure myself. He replied he did not wish me to do that, 
that we could fix it up some other way. I sail, “T think I had better leave the 
country.” The Secretary said I would ruin him if I left. I said, “ [f I go before 
the committee I will surely ruin you, for I will tell the truth.” He was greatly 
agitated. When I came down stairs to leave, he followed me and asked me into 
the parlor, and said, “ I want to make a last appeal to you tostay longer.” He said 
if I went he would be ruined. [said I would ruip him if IT went before the cow 
mittee, and I left and took the limited express to New York. 
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On reaching home I consulted my attorney, asking him if the committee could 
each me by subpeenaif I left the country. I stated the case tohim, (Mr. Bartlett 
120 Broadway, Equitable Building.) He asked if I was subpeenaed. I told him I 
had atelegraphic dispatch calling meto Washington. He said if a subpeena had 
} me considerable trouble, but that a telegraphic 
me if I was out of the country. I: thim how 
He said if the committee had leave 
back untilthe present Congress expired 
William ‘Tomlinsor 


} luly served they could give 
e they hl pot reach 

Ll ould have to stay. 

ssl could not come 

found there a dispatch from Dr 

retary. Its purport was not to leave 

el I deterniined not to be gover 
| to fix up some new story 

being pac ked to leave. 
At about midnight Thursday, February 24, Dr. Tomlinson arrived at my house, 
Te said: “I have seen JOR BLackhurn. Heis a cousin of mine, who said he thought 
if 1 would write a letter something like the one which he (Tomlinson) would sug 
gest that there would be no further investigation; and if there was they would 
ask no questions about it that it would be cliftic ult for me to answer, and that Mr 
BLACKBURN said he thought that if the committee still wanted to examine me they 
would appoint a subcommittee and come over to New York to do so. He came 
to my bedrvom, and I told him to go into the sitting-room and draw the sketch of 
the proposed letter, and that when dressed I would join him, and I would write 
such a letter as he wanted, if I could. I wrote the letter from the sketch of Tom 
linson; the endeavor was to exculpate the Secretary ; there was nothing in it un 
true to the best of my recollection, but it did not state the whole truth; it was a 
very short letter. He took it with the contract inclosed. He said he would tak« 
the letter and contract to Mr. BLACKBURN, who would show it to the committee, and | 
that would be the end of it. He left my house at two o'clock Friday morning. At 
midnight Friday night I was roused up, and had the subpeena of the committ 
served on me, Saturday morning about eight o'clock Dr. Tomlinson again appeared. 
He said he had been to Washington. He wanted to know the first thing if L ha: | 
been subpa@naed. I told him I had. He began talking the whole thing over again 
still wanting me to say before the committce what was suggested at the Secretary's 
(At the interview on Thursday night he wanted me to telegraph to the committee, 
before which I had been subpeenaed by telegraph to appear the next morning—Fri- 
day—that my wife was sick and that I could not attend. My wife being sick, I 
consented and did se telegraph. 

Recurring to the interview again on Saturday morning, I said I conld not make 
the statement he desired. He said he had seen Mr. BLacKBURN in the interval, and 
had shown bim the letter of ‘Tomlinson. He then returned it and the comtract to 
me. I said, * Dr. Tomlinson, I have thought of this thing so much it has nearly 
made me crazy. I am not going to talk about it any more. We will go down to 
my lawyer and consult him about it;"’ my object being to have a lawyer to tell 
him how ridiculous the story he wanted me to tell would appesr b ! 
mittee. We went down and called on Mr. Bartlett, and I tol’ him t 
in the presence of Dr. Tomlinson. Bartlett said I could not manufactare any story 
if I wanted, and must not if Icould. Dr. Tomlinson still insisted that if L could 
swear that General Belknap knew nothing of the arrangement with his sister, Mrs 
Belknap, deceased, and if I could swear that at the time I was at her funeral I 
made an arrangement with Mrs. Bower, the present Mrs. Belknap, by which I was 
to send her all this money through the Secretary, that the whole thing could still 
be settled. I replied, “1 cannot state it, for it is not the truth my impression | 
then being that at that faueral I had said something about the matter to General | 
Belknap. Tomlinson said, “If you could swear to that you had better leave the | 
country.” Mr. Bartlett said, “This is a bad business; it is not a lezal question 
you have submitted to me, and in the position of affairs the Secretary of War should 
decide if you should go to Washington or leave the country.’ Dr. Tomlinson said 
he would return to Washington; he prepared two formulas of telegrams which | 
would understand, 

One was, ‘‘I hope your wife is well,” which was to be interpreted to leave the 
country 

The other was, “‘ I hope your wife is better,” which meant, 
ton 

We then parted. On going home in the street-cars, thinking the whole thing 
over, about the conversation at the time of the funeral, I mad 
although I had stated to Mr. Bartlett that I thought I had h: me conversatio 
at the time of the funeral with the Secretary of War abont sending this mone 
yet I was so undecided about it that I was certainly willing to give the Secretary 
the benefit of the doubt. I thoueht I would see Tomlinson and tell him. W 
parted at one o'clock. He was to leave for Washington at three o'clock. I went 
to the depot and met him, and told him that on thinking over the matter I was se 
undecided about the conversation with the Secretary at the time of the funeral 
that I would give him the benetit of the doubt. He said, “I am very glad to hear 
this, because my sister, Mrs. Belknap, said this was the fact.’ 

That Saturday I gota telegraphic dispatch from Mrs. Belkuap which said: ‘‘Come 
to Washington to-night; it is necessary.” 1 received it in the evening. Next 
morning (last Saturday) I received a dispatch from Dr. Tomlinson : ‘‘ I hope your 
wife is better ;"" which according to our agreement meant “Come to Washington.” | 
In the afternoon I got a second dispatch from Dr. Tomlinson, as follows: ‘Come 
without fail. Answer.” TIanswered: “ I shall come to-nicht, without fail.” I was 
very glad not to have to leave the country, the conviction having grown on my mind | 
that it would do no good. LI reached Washington vesterday morning at 6.30, and 
stopped at the Arlington, my wife being with me. Was shown toa temporary room 
at about 7 o'clock. I laid down, being greatly fatigued, and about # o'clock Dr 
Tomlinson called me to the door of the room. He said he had seen BLACKBURN, and 
that he still thought this matter could be fixed up without any trouble. He asked 
me if I had the letter I had written to the committee on Thursday night. I said 
“Thad not.” He said, ‘‘ BLACKBURN says you had better write anotherof the same 
purport and send it up to the committee, with a note, explaining why it did not 
arrive sooner.” Ididso. (The note and letter are marked * B” and “C."} 

Shortly before 2 o'clock p. m. yesterday I came to the Capitol to meet the com- 
mittee, and Dr. Tomlinson found me in the corridor near the committee-room door. 
“Ie said: “ You are going before the committee, and I want you to remember that 
vhere was no arrangement with you and the Secretary of War at the time of the 
funeral, and that the money you have always paid to General Belknap was for Mrs. 
Belknap, and by her direction.” I told him I was going before the committee to 
tell the whole story, as far as I could recollect it. I said I had thought of leaving 
the country, but was overruled; and that now I shall tell the truth, and the whole | 
truth, and nothing but the truth. He said: “I don’t want you to tell any lies; I | 
only want you to tell the truth, and that is the truth.” I said, “ The trath I shall 
certainly tell, and if it does not hurt General Belknap, no one will be more re- 
joiced than myself.” I entered the committee-room at about 2 o'clock yesterday, 
and without being sworn I made a statement to certain members of the committee 
of the facts in the case—more briefly, but substantially as I have now answered in 
reply to your chief interrogatory. : 

Vhen I returned to the hotel yesterday afternoon, Dr. Tomlinson was waiting 
at my room at the Arlington to -ee me. He asked me how I got along before the | 
committee. I told him I had told the story from beginning to end, and that at the 
rajuest of the gentlemen present I was going to reduce it to writing, and appear 
before the committee Godin at 10.30 with it. He wanted to know how | had 
stated the fact that all these payments to the Secretary had been made in conse- | 
quence of the original agreement made with Mrs Belknap. Isai | I had stated the 
facts as they were, according to my best recollection and behef. I told him I \ 
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hat isthe paper that Lread in the presence of the Secretary of War. 
Q. (By Mr. Manager LYNDE Mr. CLYMER, was the contract 
S. Evans and Caleb P. Marsh read by you to General 
Belknap at that time? 

A. It is my impression that it was read. Iam not positive, but it 
is my impression that I read it to him. Although I may be in error 
about it, my strong impression is that I read it at the same time as 
it is referred to in the testimony. 


be- 


By Mr. CARPENTER: 

2. Have you the report that was drawn by that committee here? 
A. It is here. (Producing a paper. ] 
The PRESIDENT pro tempore. Are 

witness ? 

Mr. CARPENTER. We will put no questions to Mr. CLYMER at 
pl We may want him at 
can then reeall him. 

The Wirness. I will merely that I am very likely to leave 

vn to and would prefer to be examined to-day. 

Mr. BLACK. You mean that yon want to go. So do we. 

The Witness. I do not think you can bold me by any process. I 
would much prefer, if you have any further examination, to go on 
with me to-day for I am anxious to leave town. I believe I am under 
no process and would not be compelled to remain here, 

Mr. DAWES. We do not hear the witness. 

The WitNkEss. I say, Mr. Senator, that I am very anxious to leave 
town to-morrow and that I should prefer being examined to-day if I 
am to be subjected to any further examination. 

The PRESIDENT pro tempore. Is there any arrangement between 
the counsel ? 

Mr. CARPENTER. We will put no questions to-night. 

The Witness. I will try to be here in the morning, if I can. 

Mr. Manager MCMAHON. Mr. President, the managers upon the part 
of the Houseof Representatives are now through, with the exception 
of two witnesses, one of whom will probably answer their purposes. 
The two witnesses are Evans and Fisher, members of the firm of 
Evans & Co. The counsel for the defendant desire to have the tes- 
timony of Mr. Evans, and I suppose that we can enter into an agree- 
ment that when Mr. Evans comes, if he comes in the progress of the 
case, he may be called upon behalf of the Government; and if he is 
put upon the stand by the defense, that he may be cross-examined or 
examined in chief as to all the matters that are in this case and not 
simply confined to matters that may be put to him on the examina- 
I understand that Mr. Evans is upon the road, but that 


Q 


the counsel through with the 


sent. a subsequent stage of the.case and 
state 
to 


rrow, 


the West and he may be delayed. 
he is unable to come on account 
order to put the Senate in 
Mr. FRELINGHUYSEN. 
adjourn. 
Mr. CARPENTER. 


moment. 


Mr. Fisher has telegraphed that 
I state these facts in 
possession of all the information we have. 

I move that the Senate sitting as a court 


of sickness. 


Lask the Senator to withdraw that motion one 
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Mr. FRELINGHUYSEN. I withdraw it. 

Mr. CARPENTER. We can do nothing, Senators, on the part of 
the defense until we have Mr. Evans. We shall call very few wit- 
nesses, perhaps two or three, or four possibly. Mr. Evans, however, 
is our most important witness in our present opinion. We want him 
first, and I shall object in this case to the Government having any 
right to re-open the case after they rest it. If they can show any 
reason for an adjournment of two or three days to get the witness, 
they must do it now, and get their testimony and put it in. When 
they want to know that they have closed. We can do | 
nothing until the testimony of Mr. Evans is obtained. 

Mr. Manager MCMAHON, It seems to me, Mr. President, that that 
is a very peculiar statement. The counsel is willing to compel us to | 


close, we 


him at a subsequent stage. 

Mr. CARPENTER. Will the manager allow an interruption ? 

Mr. Manager MCMAHON. Certainly. 

Mr. CARPENTER. The manager entirely misunderstood me. I 
said we should insist upon their closing their case before we entered 
upon the defense. If they can make a showing for the purpose of 
getting delay in the absence of Mr. Evans that would be proper and 
save the opening of the case; but we insist that they shall close their 
case before we begin. I then said, looking to the fact that they 
might not take that delay, that I should call Mr. Evans. 

Mr. Manager MCMAHON. We do not ask any continuation of this 
case on account of Mr. Evans’s absence. I think it is perfectly fair 
that if he comes in the mean time while the case is pending we shall 
have the right to examine him as well upon the matters you put to 
him as upon those matters that are within our knowledge. 

Mr. Manager LAPHAM. 
have the right to call him. 

Mr. THURMAN. I shonld like to know when this witness is ex- 
pected. If neither party can proceed without him and he is not ex- 
pected to-morrow, it is idle ceremony for the court to meet to-morrow. 

Mr. Manager MCMAHON. 
proceed without him, 

Mr. THURMAN. The defense say they cannot. 

Mr. BLACK, (to Mr. Manager MCMAHon.) 
you cannot close without him. 

Mr. Manager MCMAHON, 


Or, if they do not call him, that we shall 


I do not mean to say that we cannot 


You mean to say that 


If he is to be in the case, we want to 
get the whole truth out of him; all he knows. 

Mr. THURMAN. When is he expected? That is the question. 

Mr. Manager MCMAHON. I would suggest, Mr. President, that 
the Sergeant-at-Arms has a dispatch probably, which, if he will hand 
to the Seeretary and let him read, will give some information. 

Mr. CARPENTER. I should say, since consulting my colleagues, 
that we shall probably call a larger number of witnesses than I have 
named, but it will be to a single point, to be disposed of in five or ten 
minutes; so that our testimony will take but a very short time, al- 
though there may be more witnesses. 

Mr. BAYARD. I should like to ask a question. 

Mr. ANTHONY. I should like to ask counsel for the defense 

You cannot without putting it in writing. 





Mr. OGLESBY. 

Mr. ANTHONY. I think I shall be allowed to do it. 

Mr. CONKLING. You cannot do it, then, under the rule. 

Mr. ANTHONY. I wish to know, if I can ask counsel for the de- 
fense, if they have any objection to examining any witnesses other 
than Mr. Evans now? 

Mr. OGLESBY. I shall object unless the question is in writing. 

Mr. BAYARD. I wish my question read. 

The PRESIDENT pro tempore. The question proposed by the Sen- 
ator from Delaware will be reported. 

The Chief Clerk read as follows: 

Will the managers or the counsel for the defense inform the court 
where the witness Evans was at last accounts, and what is the pur- 
port of their latest communication from him ? 

Mr. CARPENTER. The Sergeant-at-Arms can answer that. 

Mr. Manager MCMAHON, 
patch. 

The Chief Clerk read as follows : 

(Telegram.] 
Must be en route to Washington. 
I will be at Washington Wednesday morning. 


l ask the Secretary to read the dis- 


Evans has left Sill 
Territory 


Fearful freshet in the | 
J. I. FISHER. 
What is the date of the dispatch? 
July 10. 
Where is it from? 

The Crter CLERK. From Saint Louis. 

Mr. ANTHONY. I rise to a point of order. Task if the question 
which I proposed to the counsel, having then been somewhat irregu- 
larly brought before the Senate, is not now competent to be answered 
by them? It is whether they cannot examine their witnesses other 
than Evans now? 

Mr. CARPENTER. “Can we not examine them” is a very indefi- 
nite phrase. We could call some witnesses, but we want to put in 
our defense understandingly. We want the testimony of Evans first. | 
He was on the first list of witnesses we furnished to the Senate to be | 
subpoenaed, and he was in the first order of the Senate to subpena | 


Mr. THURMAN. 
The Cuirer CLERK. 
Mr. THURMAN. 


go on now without Evans; but he insists that the court shall wait 
for him to get Evans. If we cannot go on with Evans at this stage 
of the case, I do not see why we should not be allowed to examine 


on our behalf; and we want to examine him first. The other testj- 
mony will be very brief. If we were to go on now, an adjournment 
would still have to take place because he cannot get here for a day 
or two. It would be far more satisfactory to us to put in our testi- 
mony with Evans ahead. 

Mr. EDMUNDS. Mr. President, I wish to ask the counsel a qnes- 
tion. I submit it in writing. 

The PRESIDENT pro tempore. The Senator from Vermont pro- 
poses an inquiry which will be reported. 

The Chief Clerk read as follows: 

Will the counsel state what they propose to prove by Evans? 

Mr. CARPENTER. We will not, Mr. President, because we do 
not think it would be right to our client. 

The PRESIDENT pro tempore. Has the Senator from New Jersey 
withdrawn his motion ? F 

Mr. FRELINGHUYSEN. I now renew it. 

The PRESIDENT prov tempore. The Senator from New Jersey moves 
that the Senate sitting in trial do now adjourn. 

The motion was agreed to; and (at four o'clock and fifty minutes p. 
m.) the Senate sitting for the trial of the impeachment adjourned. 


WEDNESDAY, July 12, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, the legislative and executive business was suspended and 
the Senate proceeded to the consideration of the articles of impeach- 
ment exhibited by the House of Representatives against William W, 
Belknap. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. ; 

Messrs. MCMAHON, JENKS, LAPHAM, and Hoar, of the managers on 
the part of the House of Representatives, appeared and were con- 
ducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, 
and Carpenter. 

The Secretary proceeded to read the journal of the proceedings of 
the Senate sitting yesterday forthe trial of the impeachment of Will- 
iam W. Belknap. 

Mr. HARVEY. 
dispensed with. 

The motion was agreed to. 

The PRESIDENT pro tempore. 
the trial. 


I move that the further reading of the journal be 


The Senate is ready to proceed with 


Joun J. FISHER sworn and examined. 
By Mr. Manager MCMAHON : 


Question. Where do you now reside ? 

Answer. In Saint Louis. 

Q. Were you a member of the firm of John 8S. Evans & Co. ? 

A. Yes, sir. 

Q. When was that firm organized or formed ? 

A. In 1868, I think. 

Q. Were you in partnership in the business at Fort Sill ? 

A. Yes, sir. 

Q. In what business ? 

A. Merchandising. 

Q. Who held the appointment of post-trader at Fort Sill under the 
new law ? 

A. John 8. Evans. 

Q. How long had Mr. Evans been at Fort Sill prior to the passage 
of the law under which post-traders were appointed under that name? 

A. He commenced business at Fort Sill when it was organized, 
when the fort was established. 

Q. Were you in partnership with him prior to 18707 

A. Yes, sir. 

Q. About how much had you invested there in goods, buildings, 
&c., at the time the law was passed ? 

A. We generally carried a stock of goods of from $30,000 to $40,000, 
and, when we had Indian goods there, sometimes $80,000, including 
all. 

Q. About how much altogether ? 

A. With Indian goods and military goods, about $80,000. Some- 
times it used to run down as low as $20,000. It depended on the 
trade and the season of the year. 

Q. What efforts did Mr. Evans make to get a recommendation of 
anybody for the appointment of post-trader at Fort Sill? 

A. He got up a petition and the officers signed it. 

Q. Do you know that fact personally? 

A. Yes, sir. 

Q. After Mr. Evans was appointed, state whether your firm paid 
any money to anybody on account of the appointment. 

A. Yes, sir; we paid money. 

Q. To whom? 

A. It was transmitted to Caleb Marsh. 

Q. How much was paid him by the year? 

A. At first $12,000. 
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Q. How was it payable? 

A. I do not remember now ; 
It may have been three months in advance. I do not remember now, 
put it was in advance; and I think it was quarterly in advance. 

Q. State whether the money was regularly remitted to him, so far 
as you know. 

\, It was remitted. 

@. State whether the amount was changed. 

The amount was changed, I think in 1872, to $6,000. 

Q. Who made the arrangement with Mr. ‘iM: ursh to change the 
amount from $12,000 to $6,000 ? 

. I was present in NewYork when it was changed. 

. Have you any data as to, or any recollection of, the time of 

year, witat season or month ? 
A. It was in the spring of 1872, I think. 

Q. Can you tell us what month? 

A. I cannot say what month. 

Q. State w hether about that time any publication had been made 
in “~ of the newspapers calling attention to the arrangement. 

There was a publication prior to it in the New York papers. 


Q. Did you ever call the attention of the Secretary of War to it 
yourse it? 
A. No, sir. 


oe 


Q. Do you remember which New York paper contained the publi- 


cation ? 

A. Ido not remember. I was in New York at the time and read it 
myself. I think I saw it in the Tribune. 

Q. After the amount was reduced from $12,000 to $6,000, state 
whether the $6,000 was paid regularly ; and, if so, in what amounts 
and at what periods. 

A. I think it was paid six months in advance, $3,000 at a time. 
That is my recollection. 

Q. How long did you continue to pay that money? 

A. We paid until the 15th of April, 1876. That is, I think the 
payment was in October, and that ran to April, 1876. 


@. Have you a letter from Mr. Marsh with you? 
. No, sir. 


. Who has possession of that letter? 
. Mr. CLYMER’s committee has it. 
. Did you leave the original with the committee? 
. Idid. I gave my papers to them. 
Q State why this money was paid to Mr. Marsh regularly, $12,000 
a year and subsequently $6,000. 
A. When Mr. Evans returned to Fort Sill he told me—— 
Mr. Manager MCMAHON. You need not give the conversation, 


but the reason why you as a member of the firm forwarded the 
money. 


A. For the position. 

Q. To retain the position ? 

A. Yes; that was my understanding. 

Q. Did the Secretary of War ever address you any communication 
in regard to this matter? 

A. Never. 

Q. Did he address any communication to the firm with your know]l- 
edge? Have you any knowledge of any such communication ? 

A. No, sir. 

Q. State, in this connection, what information you have of Mr. 
Evans, where he is, whether he is coming. 

Mr. CARPENTER. What is the object of that? 

Mr. Manager MCMAHON. Simply for information. 
object in it. I will not ask it if you do not want it. 

The PRESIDENT pro tempore. Do counsel object ? 

Mr. CARPENTER. Ido not object; but I do not see what the 
ae wants to prove about the whereabouts of a man who is not 
Mere 


Mr. Manager MCMAHON. I want to see if he is coming. 
The Witness. He is en route. 


Q. (By Mr. Manager McManon.) From what point did you hear 
of him last ? 


A. He left Fort Sill to come by the way of Fort Reno 
freshets have been terrible there ; he certainly must be en route. 

Q. How long will it take him to get here now? 

A. I cannot say where he is. If I knew where he was I could tell. 


Q. How long does it take to come from Fort Sill here if the road is 
entirely open ? 


A. About seven days from Fort Sill. 


Q. Is there railroad communication to Fort Reno? 
A. No, sir. 


Q. Is he impeded by floods beyond Reno? 


A. Yes,sir. I think he is between Fort Sill and the railroad by the 
way of Re no. 


Q. What day did he leave Fort Sill? 

A. I do not know. 

Q. Have you any telegram from him? 

A. No, sir; Ihave not. I have a tele gram from the book-keeper 
that he left several days ago. 

Cross-examined by Mr. CARPENTER: 


Q. Do you know Mr. E. H. Durfee? 
A. Yes, sir; I think I know him. 


last 


Ihave not any 


WILLIAM W. 


but I think six months in advanee. | 


, and the | 


BELKNAP. 


Q. Was he formerly a partner of Mr. Evans f 
A. No; I do not think he ever was. 
Q. Was he interested with him in business? 
A. No; he never was. 
Q. They never carried on business together ? 
A. I think not. 
Q. Was itcontemplated at any time to your knowledge by Mr. Evans 
to form a partnership with Mr. Durfee? 
A. I think it was spoken of at one time. 
2. For the purpose of carrying on business at Fort Sill? 
. I think so, for a short time. That is my remembrance 
Q. You say that you paid that money, you supposed, to keep } your 
| place; did you not know that Mr. Evans had made 
writing with Mr. Marsh upon that subject? 
A. I read the contract; yes, sir. 
Q. Then you paid the money under that contract? 
A. Yes, sir. 
Q. That is all that you know about it? 
A. That is all I know about it. 


By Mr. Manager MCMAnon : 
Q. Mr. 
| would 


a contract in 


Fisher, have 
be addressed 
applications to the 
plications be sent ? 

A. I think on several occasions we 

By Mr. CARPENTER: 

. Do you know that fact of your own knowledge ? 
I do not know that I do know that personally. 
Then I would not answer it. 

That is my impression; that is all. 
By Mr. Manager McManon: 

Q. What other post-traders were there at Fort Sill at the time of 
the passage of the law of July, 1270, and at the time when the order 
came to remove all other post-traders from the post ? 

A. Mr. Durfee and John C. Dent. 

Q. Two different establishments besides your own ? 

A. Yes, sir. 

Mr. CARPENTER. Before calling another witness I wish to call 
the managers’ attention to the fact, as it appears by the REcorD, that 
a letter from Mr. Marsh, which was an exhibit in his testimony be- 
fore the House committee, is not printed in the Recorb. 
that is considered in evidence. 

Mr. Manager MCMAHON. Which letter? 

Mr. CARPENTER. The letter printed in the 
report. It is referred to in the testimony, 
but does not appear in the Recorp. 

Mr. Manager HOAR. It is the letter which he drew up at Tomlin- 
son’s request. 

Mr. Manager MCMAHON. We have no objection to its going in, 
but it was really not a part of his testimony. 

Mr. CARPENTER. Marsh refers to it in his testimony. 

Mr. Manager MCMAHON. We agree that the printed copy in the 
report may be printed in the RECORD as a part of these proceedings. 

The PRESIDENT pro tempore. The letter will be now read, if there 
be no objection. 

Mr. Manager MCMAHON. We do not care about its being read. 

The PRESIDENT pro tempore. If the parties agree to that under- 
standing, the letter will not be read. 

Mr. CARPENTER. Let us have the letter read, because that is as 
important as anything. The Secretary will please read the printed 
letter from the House committee’s report. 

The Chief Clerk read as follows: 


you any knowledge to whom communications 
by the firm when they desired favors or made 
Secretary of War; through whom would the ap- 


wrote directly to Mr. Marsh. 


I do not know it personally. 


I suppose 


House committee’s 
and is really a part of it; 


New York, February 25, 
To the honorable the Committee on Expenditures in the War Department 


Dear Stirs: I duly received your telegram of March 21 summoning me to appear 
before you, and answered that I would do so; but my wife has since become so ill 
as to make it almost impossible for me to leave her for any time, and I to-day send 
you a telegram to this effect, and will also give a statement of my connection with 
the post-tradership at Fort Sill which will, I trust, avoid the necessity of my leav- 
ing coe. I will, however, come as soon as I can, or will be happy to see any one 
or all of the committee at my house in this city 

At the time I applied for the position of post-trz uler at Fort Sill I presumed that 
I could furnish recommendations that would secure me the appointment which was 
afterward promised me. After this I saw Mr. Evans in Washington, and made an 


arrangement with him in consequence of which I withdrew in his favor and he 
received the appointment. 

This arrangement was made without the 
War, neither did he have any knowledge of such an arrangement from me, or any 
one else, so far as I know, nor was he interested in any such arrangement or the 
fruits of any arrangement between us 

There never has been, nor is there now, any contract, a 

between the Secretary of War and myself in re 
| I am, very sincere ly, your obedient serv 


1876. 


advice 


or consent of the Secretary of 


greement, or arrangement 
gard to these matters. 
ant 





Cc. P. MARSH. 

Mr. Manager MCMAHON. The understanding is, of course, that 
that comes in as the other proceedings before the House committee. 
not as evidence of the truth of the st nents therein made. 

Mr. CARPENTER. It goes in exactly as Marsh’s testimony which 
you have offered. I do not know how to give it in as evidence with- 
out having to give it in as evidence after it gets in. 

Mr. Manager MCMAHON. You want with that the letter that in- 
| closed it alse. 


ate! 
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Mr. CARPENTER. No, I think not. 

Mr. Manager MCMAHON, ©, yes: we want the whole of it. Mr. 
President, we offer to the Senate the Jetter in which this letter was 
inclosed, ashort note dated Februat , 

ACh lo whom is thi There is no name, 
u TALON ! . lL & i“ 

Mr. CARPENTER. We objec 

Mr. Manager McMAHION I w 
particuial «yite thon thal is now l 


committee, 


eto the Senate in brief the 
it,as probably most of the Sen 
ate was not aitending when the letter was read. 


Phe counsel upon 
the other side otiered a 


d had read a letter written by Caleb P. Marsh 
to the Committee on Expenditures in the War Department of the 


complete without reading the letter which inclosed it. The 
communication, 

Mr. CARPENTER, The only objection to it that I can conceive of 
is that this was written by a third person, not by General Belknap, 
and therefore is not evidence against him. 

Mr. Manager MCMAHON, You offered Marsh’s letter, and this is a 
part really of Marsh’s letter, The fact that they happen to be upon 
separate pieces of paper makes no difference, They were both under 
one envels yp and area part of one communication. 

Mr. CARPENTER. 
that point 

The PRESIDENT pro tempore. Shall this letter be admitted ? 

The question was decided in the affirmative. 

Mr. Manager MCMAHON, Read the letter, Mr. Secretary. 

The Chief Clerk read as follows: 


y are olit 


We will take the ruling of the Senate upon 


ARLINGTON Hore., Wasnixcton, February 28, 1876. 
Dear Stra: I herewith inclose copy of letter which I wrote you from New York 


but not having mailed it when I received your subpcena, concluded not to send it 
This morning, however 


I have thonght best to send it to you, in the hope that it 
may tend toshorten the time of my examination 
Very respectfully, your obedient servant 


P. MARSH. 


P. 8 I will bring the contract you inquire for 


Phe COMMITTEE ON EXPENDITURES IN THE War DEPARTMENT, Capitol. 


Mr. Manager MCMAHON. We now desire to recall Mr. CLYMER on 
one point, and have sent for him, requesting his attehdance. He is 
in the city. 

The PRESIDENT pro tempore. Have you any other witnesses ? 

Mr. Manager MCMAHON. We have no one except Mr. Evans; and 
we have a proposition to make to the counsel to which they may pos- 
sibly accede. 
other side, in view of the absence of Mr. Evans, is this: He has been 
thoroughly and fully examined, as the documents I hold in my hand 
indicate, both by the Committee on Expenditures in the War Depart- 
ment and by the Judiciary Committee of the House, but not by the 
board of managers. The testimony has been reduced to writing, and 
we propose now to furnish to the counsel upon the other side this tes- 
timony, with the understanding that they may take any competent 
portion of it, take any specific questions and answers, and submit 
them as the testimony of Mr. Evans; 
that we may offer as well any competent portions relevant to our 
case. Wedo not ask them todecide immediately ; they can have the 
proper time to look at it. 

We make this proposition because the gentlemen have insisted upon 
a continuance to a remote period. All periods are very remote which 
protract this trial, just now, beyond a day. They ask it in good faith, 
no doubt, with the idea that Mr. Evans is an important witness for 
them. 
estly and sincerely, we can as honestly and sincerely say it is impos- 
sible for the defendant to get any testimony which can be of value 
to the defense. 

Mr. BLACK. You mean it is impossible for us to introduce any 
testimony which will be of value? 


Mr. Manager MCMAHON. Yes,from Mr. Evans, because his testi- 


mony is of that negative character that would exclude the idea of | 


its being of value to you, 
The PRESIDENT pro tempore. Mr. CLYMER is in the Chamber. 
Hon, Hirester CLYMER recalled and examined. 
By Mr. Manager MCMAHON : 

Question. Mr. CLYMER, how much of Mr. Marsh's testimony be- 
fore your committee was in his own handwriting ? 

Answer. If you will give me a copy of the printed Recorp, I can 
tell. 

Q. [Presenting a copy of to-day’s Recorp. } 
began and where it closed. 

Mr. CARPENTER. What is the object of that? 

Mr. Manager MCMAHON. The witness has the written statement, 
and I only want to show as a matter of record where the written 
statement closes and where the committee began to cross-examine 
him. 

The Witness. It will be observed in the printed RecorD, which 
is an exact copy of the manuscript before me, that there is one ques- 


Just state where it 


date of the 25th of February, 1°76, to the reading of which we made 
n> objection; but we des're to connect with it, which is Exhibit B, | 
Exhibit C, dated W February 28, 1876, being the letter 
Written by him which i cd the letter which the genth have | 
just had read. Of course etter itself to the comn ee is not 


The proposition we have to make to counsel on the | 


with the understanding also | 


While they undoubtedly have that belief, and express it hon- | 





tion asked, a general question, covering, as I presumed when I framed 
it, the entire case, so as to prevent the necessity of repeated interrog- 
atories. To that main question Mr. Marsh submitted on the morn- 


ing after the cross-examination a paper in writing which I hold in 
my lan. 

@. (iby Mr. Manager McMauon.) That is, he brought it back next 
morming ? 

\. He brought it back the next morning, and read it in answer to 
this leading inte rrogatory. 

q. How far down did his written answer go? 

\. His written answer goes until the next question is asked in the 
print. 

Q. Read the question now, so that the RECORD may show it. 

A. Do you mean the first question ? 
| . The first question after the written part. 

A. The tirst question after the written reply is this: 

Question. State how the payments were made to the Secretary of War subsequent 
tothe faneral of his then wife, which you attended in Washington in December 
i iether in cash, by check, draft, certiticate of deposit, bonds, or by express, 


or ot -erwis 


Q. After that in whose handwriting is the testimony that was sub- 
mitted? 


A. In my own. 
Q. Upon question and answer ? 
A. On question and answer. 


Cross-examined by Mr. CARPENTER: 


Q. Mr. CLYMER, how long was your committee engaged in investi- 
gating the affairs of the War Department? 
A. I think the committees were announced prior to the recess in 
December, the 19th or 20th; Ido not have a precise recollection of 
the dates. I returned here early in January. I can state when the 
| committee was organized from the records of the committee, [Exam- 
ining papers.] The Committee on Expenditures in the War Depart- 
ment met as a committee first, as I perceive by the minutes, on Feb- 
ruary 2, 1576, 

| Q. This last February? 

| <A. Last February. I will state further that during the month of 
January, without the committee having been organized at all, as its 
chairman numberless things were sent to me with regard to the War 

} Department which I chose to look at myself, without troubling the 
committee; but the 2d of February was the date when the commit- 

| tee organized and whea we fixed our days of meeting. 

Q. From that time on how much of the time has been devoted to 

| the investigation of the affairs of the War Department? 

A. I see by the minutes that we seem to have held our meetings 
regularly from time to time. I can scarcely answer your question 
definitely as to how much time we occupied. 

Q. Of course not exactly, but you can approximate it ? 

A. I do not know whether I understand precisely the scope of the 
question. 


«. How long has the committee been engaged in investigating the 
affairs of the War Department ? 

Mr. Manager MCMAHON. I only want to understand how far this 
isto go. If any inference is to be drawn from any investigation held 
there that there is nothing else in this matter but what has been 
charged, we shall claim to put in the testimony which has been taken, 
which we shall certainly claim throws a good deal of light on other 
transactions and on this. We have carefully excluded them up to 
this point. 

Mr. CARPENTER. I am very much surprised to hear an honora- 
ble manager charged with conducting this prosecution against us 
state that he has a large amount of testimony bearing upon this 
transaction which he has withheld. 

Mr. Manager MCMAHON. I say it would throw light on this trans- 
action—testimony as to other post-traderships. 

Mr. CARPENTER. Inother words, the object of the manager is to 
| leave this transaction as much inthe dark as can be done possibly. 

Mr. Manager MCMAHON, No, I think the reverse. 
| The PRESIDENT pro tempore. Does the counsel yield to the man- 
ager? 

Mr. CARPENTER. The statement I understand is that the man- 

ager has a large amount of testimony which would throw light on 

| this transaction, and be has withheld it up to this time, Withholding 
| what would throw light seems to me to be throwing darkness, or 
| leaving darkness upon the transaction. My logic may be defective, 
| but that is the way Lreason, The question put at present, I take it, 
is proper, and the managers cannot object, or at least cannot succeed 
in sustaining an objection to this question, for fear I may subse- 
quently put a question which they may want to object to. 

Mr. Manager MCMAHON. The logic and the illustration of the gen- 
| tleman are both at fault. We might hold a candle in this room aud 

it certainly might throw some light; but we should not want that 
candle to enable us to see what was before us, though it would throw 
light. The logic is bad. We have undertaken to try this case on be- 
half of the House of Representatives as lawyers, confining ourselves 
to the issue, and when we have proof which we shall claim in the 
| close of this case is not susceptible even of being broken down, we do 
not care to raise side issues by showing that ‘here were other posts 
| at which doubtful transactions took place. The gentleman, however, 
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proposes to go so far with this witness as to say, “ Have you been in- 
vestigating the War Department ?” from which he proposes to draw 
the inference that he found nothing else wrong. We do not propose 
anv such inference to be drawn under any circumstances whatever. 

Mr. CARPENTER. Perhaps I may shorten the objection of the 
manager. The defendant proposes to the board of managers to en- 

into an investigation of every post-tradership in the United 
States; andif the manager means here to have the court understand 
that there is any testimony in relation to any transaction as to 
another post-tradership unfavorable in any way to this defendant, 
we demand that he shall either retract the statement or produce the 
proof. 
' Mr. Manager MCMAHON. I have simply this to say in reply, “Snuf- 
ficient unto the day is the evil thereof.” Ihave no doubt the gen- 
tlemen on the other side would like to turn to some other post-trad- 
ership besides Fort Sill; but we propose to adhere to Fort Sill. 
Therefore we do not propose to have this controversy in any manner 
diverted to other post-traderships where the testimony may not of 
itself be as conclusive in the particular instance, but where the 
proof in regard to that instance might throw a ray of light on this 
particular transaction, if this particular transaction needs any ray 
of light. 

Mr. CARPENTER. ‘The honorable manager has done precisely in 
this matter what Mr. Burke did in the trial of Warren Hastings, for 
which the House of Commons censured him. They had confined 
their articles to such charges as they wished to present against Gov- 
ernor Hastings, and an oral intimation from Mr. Burke of other crimes 


committed by Warren Hastings was rebuked in the House of Com- | 


mons. 


Mr. Manager MCMAHON. When the gentleman proceeds into the 


House of Commons of the United States and I have their rebuke, I | 


shall be happy to have a parallel between so distinguished a man as 
Edmund Burke and myself. In the mean time I simply remain the | 
humble individual that Iam. In answer I assert that I have a right, | 
when the gentleman undertakes here to ask a part of the truth out 
of this witness from which he wants to draw an inference, “ Have 
you been spending your time in investigating the War Department,” 
tosay that we do not go into that; and you have noright tosay that 
we have found nothing more because we would have put it in evi- 
dence if we had found it. That is my warning to the gentleman. I 
say that testimony has been submitted to us from which we have 
the right and this court would have the right to draw a conclusion, 
but it would have involved side issues. I say because it does involve 
side issues I object to it; and if in that particular I may have fallen | 
into the fault of that distinguished gentleman, if I could imitate | 
some of his great virtues and possess some of his shining qualities, I 
should die entirely satisfied. 

The PRESIDENT pro tempore. The managers object to the inter- 
rogatory proposed, Shall the interrogatory be admitted ? 

The question was decided in the affirmative. 

Q. (By Mr. CARPENTER.) How long has the committee been en- 
gaged in investigating the affairs of the War Department ? 

A. We entered actively upon our investigation, as I have stated 
before, about the 2d of February, and we have conducted our investi- 
gations with reference to different branches of the same subject up to 
within the last week or two. 

Q. Since this trial commenced ? 

A. Yes, sir. 


Re-examined by Mr. Manager MCMAHON: 

Q. Had your committee taken any other testimony except Mr. 
Marsh’s at the time that the House ordered the impeachment of Mr. 
Belknap and notified the Senate to that effect ? 

Mr. CARPENTER. What is the materiality of that? 

Mr. Manager MCMAHON. To rebut your presumption. 
question was competent, mine is. 

Mr. CARPENTER. We object to the question. 

Mr. Manager MCMAHON. We must insist upon the question being 
answered, if the Senate so rule. 

Mr. CARPENTER. Mr. President, I should like to say one word. 
In the first place, it would be utterly impossible for this witness to 
answer such a question. The House of Representatives has various 
means of obtaining information. The method of examination con- 
ducted by a committee is only one of many sources of information 
legitimately open to a legislative body. 

Several SENATORS. Let the question be read. 

The question was read by the reporter. 

Mr. CARPENTER. What is the object of that question ? 

Mr. Manager MCMAHON. I will answer by asking what was the 
object of asking your question of Mr. CLYMER awhile ago? 

a CARPENTER. That is past. We have nothing to do with 
that now. 

Mr. Manager MCMAHON. My object is the same as yours, to rebut 
the inference you propose to draw from that. 

Mr. CARPENTER. What inference did I propose to draw ? 

_ Mr. Manager MCMAHON. I supposed you proposed to draw the 
inference that this committee had been fishing and found nothing but 
Fort Sill; and therefore that everything else was right. 
is to show that when the House framed the impeachment Fort Sill 
was all that was up, and the transaction at Fort Sill was ordered to 


If your 
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be impeached, and that this court have nothing to do with anything 
else and can draw no inference from anything else upon the principle 
that “sufficient unto the day is the evil thereof.” 

Mr. CARPENTER. That principle is very well established ; but in 
the very articles of impeachment which the House of Representatives 
tiled they have reserved the right to tile l 


widitional articles. They 

have, as Mr. CLYMER says, searched in that Department from the 2d 

of February to since this trial commenced, and they have the right 

| reserved to tile additional articles. It seems to me the manager has 

made out a pretty good case against his own proposition. Having the 
right to reserve new articles and having-searched for months looking 

| through the Department from one end to the dther, it is a fair pre- 
sumption they have not found anything else. 

Mr. Manager MCMAHON, Will the honorable counsel allow me to 

ask him a question before he sits down ? 

Mr. CARPENTER. I will. 

Mr. Manager MCMAHON. I ask him if he is willing to let that 
| question go to the testimony of the witness and the testimony that 
| has been produced before his committee, and if he will accept the 

challenge whether nothing else has been found in the War Depart- 
ment, whether no other post-traderships have been found out. 
willing to take the whole testimony on that question. 

Mr. CARPENTER. The proposition which we made to the board 
of managers we repeat. We consent to your opening in this court an 
investigation of every post-tradership in the United States for the 
purpose of showing anything against General Belkuap’s character or 
honor. 

Mr. Manager MCMAHON. I want to ask the honorable gentleman 
another question. He puts the question now to the witness about 
the examinations made by his committee. His proposition, therefore, 
is to draw from this matter the fact that there is nothing else because 
| we have presented no additional articles. The fair way to settle that 
is to ask Mr. CLYMER, “ You have been on the search; you have taken 
testimony. What is that testimony? Produce it here in court,” if 
any inference is to be drawn from something that this Committee on 


l am 


| Expenditures in the War Department did subsequently to the inves- 


tigation of Fort Sill, and ‘* What did it develop ?” How are you go- 
ing to do it, except by letting Mr. CLYMER state or produce the writ- 
ten testimony in regard to all the post-traderships, north and south. 
I understand very well the general idea that the gentleman would 
have liked us to have brought in additional articles and then had a 
continuance and a new fight on that, and so run along. 

Mr. CARPENTER. We shall not ask any continuance. If you 
bring in new articles, we shall get ready as fast as you can and put 
it into this case. 

Mr. Manager MCMAHON. We are simply prepared to try these 
articles. I say to the gentleman if he will get rid of the Fort Sill 
matter and his client be disqualified from holding oflice on that trans- 
action, it is not worth while to disqualify him because of some other 
transaction, for all the purposes of public justice will be entirely sub- 
served. 

The PRESIDENT pro tempore. 
reporter. 

The question was read, as follows: 


The question will be read by the 


Q. Had your committee taken any other testimony except Mr 
time that the House ordered the impeachment of Mr 
Senate to that effect! 


The PRESIDENT pro tempore. 
ted? 

The question being put, there were on a division—ayes 11, noes 16; 
no quorum voting. 

Mr. Manager MCMAHON. 
the question. 

Q (By Mr. CARPENTER.) I should like to ask you, Mr. CLYMER, 
whether after you got through with the testimony on which the re- 
port was made to the House, you know that the Judiciary Committee 
of the House were of opinion that it did not amount to anything; 
that they could not impeach upon that; and whether Mr. Marsh was 
not sent for and brought back here and re-examined ? 

A. Ido not know that fact. 

Mr. Manager MCMAHON. 
actly what was ruled out. 

The PRESIDENT pro tempore. If objection is made the Chair sus- 
tains it. Are counsel through with the witness ? 

Mr. CARPENTER. Yes, sir. 

The PRESIDENT pro tempore, (to Mr. Manager McManon.) Call 
your next witness. 

Mr. Manager MCMAHON. We desire to state to the Senate that 
we are through with our case in chief for the United States with 
this exception: that if Mr. Evans arrives in the usual course of the 
trial of this case, we desire to put him on the stand, or if he is put 
upon the stand by the defense we desire permission to put to him 
such questions as would be competent and proper if he were exam- 
ined by us in chief; but we do not ask the delay of this case one hour 
| for the arrival of Mr. Evans. On the contrary, we ask that it proceed. 

The PRESIDENT pro tempore. Is there objection to this privilege 
of examination being reserved ? 

Mr. CARPENTER. We shall object to it, of course. 

Mr. FRELINGHUYSEN. Mr. President, I do not think it is nec- 
| essary to decide that question now. 


Marsh's at the 
selknap and notified the 


Shall this interrogatory be admit- 


Rather than lose time, we will waive 


| 
| 


It seems to me that is putting just ex- 
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The PRESIDENT pro tempore. The managers have raised the 
c eslion 

Mr. FRELINGHUYSEN. It was very proper for the managers to 
make the statement, and when the question arises the court will de- 
termine it 

The PRESIDENT pro tempore. The defense will proceed, the case 
being closed on the part of the managers. 

Major-General Joun Pore sworn and examined. 

By Mr. CARPENTER: 

Question. Is Fort Sill in your department ? 

Answer. Fort Sill is in my department. 

«). Do you know anything about permits having been applied for 
by the traders at Fort Sill to sell liquor? 

A. There have been permits applied for from Fort Sill as well as 
from other posts, in the ordinary course of official business. 

Q. State what is the ordinary course of such official business. 

A. The applications are usually made by the officers at the post or 
by the soldiers at the post. They are sent through the proper post 


commander, and by him transmitted to the department commander, | 


who forwards them to the War Department through the proper mili- 
tary channel for the permit to be granted or refused. 

Q. Do you know any instance, while General Belknap was Secre- 
tary of War, in which he overruled recommendations of the officers 
through whose hands the application had come? 

Mr. Manager MCMAHON. It seems to me, Mr. President, that the 
record ought to settle that question. Everything goes officially 
through the Departments and the action of the Secretary of War upon 
it, favorable or unfavorable, ought to be proved by the record and 
not by the mere recollection of a witness who has had so many other 
transactions, 

The PRESIDENT pro tempore. The Chair will submit the question 
to the Senate, Shall this interrogatory be admitted ? 

The question was decided in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Q. (By Mr. CarrPKnTeER.) How long have you been in the depart- 
meut that you are in at present? 

A. | have commanded the Department of the Missouri since 1870. 

q. And has Fort Sill been in that department all that time? 

A. No, sir. 

Q. What part of the time has it been? 


A. It was in the department from the time I assumed command of | 
it in 1570 up to 1871, in the autumn. From that time to 1875 it was 


out of the department, and was retransferred in 1°75 to the depart- 
ment. 

Q. Do you recollect any applications in regard to licenses for sell- 
ing liquor at Fort Sill while General Belknap was Secretary of War? 

A. | remember an application, simply because I had occasion to 
look it up recently, that the officers at Fort Sill 

Mr. Manager MCMAHON. We object to this. The witness himself 
discloses the fact that he remembers it because he has recently seen 
the official documents. Now, I say that the official documents must 
be produced 

A. The official documents are in my own office. 

Mr. Manager MCMAHON. But we want the official documents. 
That is the point we make. We want particularly to see the dates. 

The PRESIDENT pro tempore. The Chair sustains the objection 
under the ruling of the Senate. 

Mr. CARPENTER. I should like to know exactly what is sus- 
tained and what is not. The witness was in the midst of an answer, 
and the manager makes an objection which I do not comprehend, 





and the court sustains the objection. I want to know how much the | 
objection covers. Does the Chair rule that we cannot prove from this | 


witness that he in the discharge of his duty has passed upon these 
applications coming from Fort Sill? 

The PRESIDENT pro tempore. The witness stated that he refreshed 
himself from the record. 

Mr. CARPENTER. Very well; if he has refreshed himself he can 
swear to it. 

The PRESIDENT pro tempore. The manager took exception that 
the record should be produced, and on the prior ruling of the Senate 


the Chair ruled that the objection was well taken. If the counsel | 


prefers, the Chair will submit the question to the Senate. 


Q. (By Mr. CARPENTER.) Do you know anything of the extension | 


of the reservation about Fort Sill, and when it took place ? 


A. Fort Sill was a post established at the time I took command of | 


the department. My predecessor in command, General Schotield, was 
written to from the War Department, I think, directing him to take 
some steps to have the reservation extended and properly surveyed 

Mr. Manager MCMAHON, I am obliged again to say that all these 





are matters of record. The gentleman has a client who understands | 
all about getting copies of them, who is thoroughly informed, and we | 


must certainly object to having oral testimony as to what is matter 
of record. 


The PRESIDENT pro tempore. The managers object to this inter- | 


rogatory. 

Mr. MERRIMON. Let it be reported. 

The PRESIDENT pro tempore. The question will be read. 

Mr. Manager MCMAHON. It was not so much the particular ques- 
tion as the answer which he was going on to give that we objected. 


— 


The question and answer as far as given were read by the Officigj 
Reporter, as follows: 

Q Do you know anything of the extension of the reservation about Fort Sill 
and when it took place / 

A. Fort Sill was a post established at the time I took command of the depart 
ment. My predecessor in command, General Schofield, had been written to from th, 
War Department, I think, directing him to take some steps to have the reservation 
extended and properly surveyed—— 


Mr. Manager LAPHAM. I desire tomakea suggestion here by way 
of objection to this whole range of inquiry. This witness has stated 
that from 1571 to 1875 Fort Sill was not in his department; he had no 
jurisdiction over it. Now all the complaints made of the conduct of 
Evans as introduced in the proof in this case were during that period 
| of time, when the witness had nothing whatever to do with Fort Si!] 
no knowledge in respect to it, no jurisdiction over it. ’ 

Mr. CARPENTER. Still he might know something about it if he 
had no jurisdiction over it. 

Mr. Manager MCMAHON. Still he ought not to be asked what he 
knows from the record. The record ought to speak on these ques- 
tions. 

Mr. CARPENTER. I wish to say one word to the court at this 
point. I stated to the Senate the other day that we could of course 
call witnesses, but that our case could not be put in properly or or- 
derly without first having the testimony of Mr. Evans. The testi- 
mony we now want is in reference to testimony which we shall ex- 
pect to procure from Mr. Evans; but he is not here, and of course it 
does not now appear what that testimony will be. It seems to me 
that in a case of this importance, where the Senate is driven with 
other work so that no time is lost, this case ought to be postponed for 
two or three days, until Mr. Evans can get here. But if that cannot 
be done, and we are to be precluded from giving the testimony which 
Mr. Evans would render proper and competent, we are in a pretty sad 
condition in this case. 

The PRESIDENT pro tempore. The Chair will submit the ques- 
tion. Shall the interrogatory be admitted which has just been read? 

Mr. Manager HOAR. Mr. President, the objection is not to the in- 
terrogatory itself, but to the answer stating the contents of a certain 
letter. 

The PRESIDENT pro tempore. The Chair does not know what the 
| counsel may put, and the objection is confined to the question. The 
| reporter will read it if the manager will allow. 

The Official Reporter read as follows: 

Q. Do you know anything of the extension of the reservation about Fort Sill and 
when it took place? 

A. Fort Sill was a post established at the time I took command of the depart- 
ment. My predecessor in command, General Schofield, had been written to from 


the War Department, I think, directing him to take some steps to have the reser- 
vation extended and properly surveyed—— 


Mr. Manager HOAR. At that point the managers interposed the 
objection that that correspondence, being in writing, cannot be testi- 
fied to by the witness, 

The PRESIDENT pro tempore. Shall this line of interrogatory be 
proceeded with? The Chair will submit the question to the Senate. 

The question was decided in the negative. 

The PRESIDENT pro tempore. The objection is sustained. 

Mr. CARPENTER. IL understand that the President has not only 

| overruled this question, but excluded this line of questions. 

The PRESIDENT pro tempore. That is the vote of the Senate. 

Mr. Manager MCMAHON. I think when the question arises the 
court can decide it of course. 
| Q. (By Mr.CARPENTER.) General Pope, what was the practice prior 
to the war in regard to sutlers living at their posts ? 

Mr. Manager MCMAHON, We object to that question. 

The PRESIDENT pro tmpore. The managers object on the same 
ground! The Chair sustzins the objection. 

Mr. SHERMAN. That is not the same nature of question. 

Mr. Manager MCMAHON. Our objection is on the ground that it 
is entirely immaterial. 

Mr. CARPENTER. Prior to March 25, 1872; I will locate the ques- 
tion in that way, then. 

Mr. Manager MCMAHON. We do not offer any objection to that. 

Q. (By Mr. CARPENTER.) Then answer the question, General. I 
ask you what was the practice in the Army, so far as you know, in 
regard to traders or sutlers residing at their posts prior to the order 
ww General Belknap which required them to reside at their 
posts 

A. I do not know that I can tell you what the practice was. My 
| general impression is that the sutlers lived, as a rule, at the posts. 
Q. Do you not know of many instances where they did not? 

A. Ihave known of such instances. 

Q. Was there any regulation, to your knowledge, which required 
them to reside at their posts prior to the order made by General Bel- 
knap? 
| Mr. Manager MCMAHON. . That is the question you prevented me 
| from asking the other day. The statutes and regulations must speak 
for themselves, as you said. ; 
| Mr. CARPENTER. How can a regulation speak for itself if it 
never existed ? ; 

Mr. Manager MCMAHON. I beg your pardon; it can be found in 

the books issued and in existence at that time. 
| Mr. CARPENTER. If it never existed it would be very difficult 
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to find it in a book. 
managers : 

Mr. Manager MCMAHON. 
consume time. 


Mr. CARPENTER. 


Mr. President, I do not know how closely the 


I trust hereafter that when the managers think 


a question is perfectly proper they will not make more than two or | 


three arguments before they withdraw their objection. 


Mr. Manager MCMAHON. When we think a question is so clearly | 


immaterial that an objection will induce counsel to withdraw it at 
once, we object. We have been in the same position ourselves. 

Mr. CARPENTER. We do not put immaterial questions. (To the 
witness.) You say you know of several instances in which the sutler 
did not reside at the post. 

A. lean recall one now. Ido not know that I can recall more. 

(. (By Mr. CARPENTER.) I then ask you if you know of any regu- 
lation prior to the order issued by General Belknap on the 25th of 
March, 1872, which required sutlers or post-traders to reside at their 
posts ? 

A. I donot. 

Mr. CARPENTER. It will be impossible for us to proceed any 
further with General Pope until Mr. Evans arrives. 

The PRESIDENT pro tempore. Is the counsel through with the 
witness? 

Mr. CARPENTER. General Pope is very anxious to get away from 
here and get back to his post, and we are willing to accommodate in 
every way to reach that result; but if the managers are to pursue 
the present captious course of objection and require these documents 


to be produced, they have got to be looked up in the Department, | 


and General Pope will have to stay and swear in view of them; and 
after Mr. Evans arrives we shall then want him also in regard to two 
or three points that we cannot inquire of now. 

Mr. Manager HOAR. Will the learned counsel state what is the 
t he wishes to prove by General Pope ? 

Mr. CARPENTER. I cannot fully, because I do not know myself 
until we have the testimony of Mr. Evans. What I have spoken of 
now are these very matters that were covered by the questions that 
you objected we must get the records here to show. 
knows just as much about the matter without looking through forty 


fa 


pages as he will after he does that; but still the Senate has sustained | 
the objection; and if you insist on it General Pope must remain. | 


That is all. 
Mr. Manager MCMAHON. We certainly must try the case accord- 


We want to see the records them 


ing to the rules of evidence. 
St lves. 


Q. (By Mr. CARPENTER.) I ask you, General Pope, how long have | 


you known General Belknap ? 

A. Since about 1870. 

Q. You were in the Army all the time that Belknap was Secretary 
of War, were you not? 

A. Yes, sir. 

Q. Having constant official relations with him? 

A. Yes, sir. 

Q. What, in your opinion, has been his general conduct as Secre- 
tary of War? 
oflice? 

A. So far as I know, so far as all the official relations of the War 
Department with the commands which I exercised were concerned, I 
have no reason to think that they were otherwise than honorable, 
upright, and attentive to all the duties of the oflice. 

Mr. CARPENTER. That is all at present. 

Mr. Manager MCMAHON. That is all, General Pope. 

Mr. CARPENTER. I ask now to have this part of a letter from 
General Sheridan read which I send te the desk. 

The Chief Clerk read as follows: 

CuicaGco, March 29, 1872 

My Dear Generat Betxnar: T have examined the circular on the suliject of 
post-traders and think very well of it. So far as the troops are concerned it is es- 
pecially fair and just. 


It is possible that post-traders may give you some annoyance by appeals arising | 
from the action of councils of administration, but probably more from the action | 


of commanding officers There are so many men in this world whose hair is al 
ways lying in the wrong direction, and who when invested with the slightest 
authority must make it felt, that 1 fear the post-traders will be sending you many 
appre als. 


Mr. CARPENTER. 


days after the cireular of the 25th of March was issued. 

Mr. Manager MCMAHON. Allright. 

Mr. CARPENTER. 
or copied, of course—to the stipulation on page 158 of the IMpract- 
MENT ReEcoRD, of three-points of fact admitted. 

Mr. Manager MCMAHON. Section 2 is not competent, and to that 
we have reserved the objection. That is: 

II. That in regard to all the applications made for leave to sell liquors at the 
muitary posts the matter was referred by the Secretary of War to him, and by him 
luvestigated and reported on, and his report in all cases was adopted by the Secre- 
tary of War. 

On this we make the point that the record must speak for itself, 
which is the question already made and settled; and we put in the 
objection now to that particular matter. 


171 


We withdraw the objection rather than | 


General Pope | 


I mean the character of his administration of that | 


This is part of a letter of General Sheridan | 
admitted by stipulation without the rest of the letter, written three | 


Now I call attention—it need not be rewritten | 


1 : ecg 

ROBERT MACFEELEY sworn and examined. 

By Mr. CARPENTER: 
Question. How long have you been in the Army? 

Answer. I have been in the Army since 1850. — 

Q. In what parts of the country have you been stationed ? 

A. Ihave been on the northern frontier et Fort Brady two years, 
from 1550 to 1852; I have been stationed in Oregon and California from 
leo2 to 1860. Since that time and during the war I served princi- 
pally in the Southwest, in Kentucky, Tennessee, and Mississippi. 

Q. Prior to the 25th of March, 1472, was there, to your knowledge, 
any regulation in the Army requiring sutlers or post-traders to reside 
at their posts? 

A. No, sir; there was not. 

Q. That is the first order ever made on the subject, so far as yon 

| know ? 

A. So far as I know. 

Q. What now do you say as tothe fact of sutlers prior to that order, 

| years ago, residing elsewhere than at their posts ? 

A. As far as I have any knowledge, the sutlers were not required 
to reside at the posts. 

Q. Was it not alsoa fact that they frequently did not? The ques- 
tion is whether in different instances they did, in fact, reside away 
from their posts? 

A. They did in one instance that I know of certainly. 

q. Where was that? 

A. It was at Fort Brady. 

Q. Who was the sutler?) Do you recollect ? 

A. Mr. MeKnight, of Detroit; his business was conducted by his 
clerk during the two years I was there. 

Q. Do you not know of similar instances in California and Oregon? 

A. I believe there were similar instances, but none at any other post 
| that I was stationed at. At the posts where I was stationed in Or- 
egou the sutler happened to reside at all those posts himself. 

Q. Do you remember a tirm by the name of Allen and somebody in 
San Francisco who were sutlers or traders at several different posts ? 

A. Yes, sir; Green, Allen & Co. 

Q. They staid at San Francisco, did they not? 

A. I believe they did. 

@. Where were their posts ? 

A. Iam not positive, but I believe they had several posts. 

Q. At different places? 

A. At different places, 

Mr. Manager JENKS. 
facts if you know them. 

The WitNEss. I do not know the fact from my own knowledge, 
but merely from hearsay. 

Q. (By Mr. CARPENTER.) What is your position at present in the 
Army? 

A. I am Commissary-General of Subsistence. 

Q. Does that bring you into frequent official relations with the 
Secretary of War? 

A. It does. 

Q. How long have you held that office ? 

A. I was appointed Commissary-General in the latter part of April, 
| 1875, and took charge of the office and of the duties about the 10th 

of May, 1575. 

«. Now I will ask you the same question I have asked others: 
| From what you know of General Belknap while Secretary of War, 
and from official intercourse with him, what do you say of the gen- 
| eral manner in which he performed the duties of that office ? 

A. As far as I have any knowledge, the management was charac- 

| terized by honesty and jastice. 


Do not give your suppositions, but only 


Cross-examined by Mr. Manager MCMAHON: 

Q. In answering my question speak only from your own personal 
knowledge. How many instances do you know in which the post 
trader or sutlerdid not reside at the post at which he was stationed? 

A. I ouly know one instance from my own knowledge. 

Re-examined by Mr. CARPENTER: 

Q. But there was no regulation requiring any of them to reside at 
the post ? 

A. None to my knowledge. 

(). They might have all lived somewhere else if they pleased ? 

A. Yes, sir. 


General E. D. TOWNSEND recalled and examined. 
By Mr. CARPENTER: 
| Question. On page 137 of the IMPEACHMENT RECORD counsel who 
| opened this case for the prosecution referred to the fact that when 
General Grierson’s letter was received it was sent, with a letter from 
Marsh to the Secretary of War applying for the post, up to the Sec- 
retary. Do you recollect the circumstance of that letter being sent? 
Answer. If I had General Grierson’s letter I might be able to recall it. 
Mr. Manager MCMAHON. I think you have all the original papers 
except one that you returned to us at our request. 
The Witness. I left them with the stenographer to be placed in 
the REcorD. 
| [The papers were handed to the witness. ] 
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_ 


The Witness. [Selecting the letter referred to.] General Grierson, 
in his letter of February 25, 1*72, alludes to a transaction with a Mr. 
Marsh, of New York. In the indorsement upon that letter, in these 
words, “ War Department, A. G. O., March 11, 1872; respectfully for- 
warded to the See’y of War with application of C. P. Marsh for trader- 
ship at Fort Sill; signed, E. D. Townsend, A. G.,” I tind the solution 
of tre question, 


ferred to in that letter or may bear upon it. Such was the case in 
the present instance. 

«). (By Mr. CARPENTER.) The sending of Marsh’s leéter was your 
own act in the usual course of doing business ? 


A. Yes, sir. 
Cross-examined by Mr. Manager MCMAnOoN: 


Q. Can you tell which letter of Mr. Marsh it was ? 
Was it not? 

A. The indorsement designates it as “application of C. P. Marsh 
for tradership at Fort Sill.” There is but one such application that 
I know of on file. 

Q. As General Grierson called attention to the fact that Evans was 
paying money to Marsh, you sent up Marsh’s application because that 
threw light upon that charge? 

A. Merely because it was alluded to, 

Q. That is the fact, is it not ? 

Mr. CARPENTER. One moment. We do not want the Adjutant- 
General of the Army to swear to the effect of this testimony. He says 


August 16, 1870, 


letter he sent up Marsh’s application, That is all there isof the fact. 

Mr. Manager LAPHAM. We want to see what the business was. 

Mr. Manager MCMAHON. The gentleman has asked him whether 
he sent it up in the usual course of business. 
ask him in cross-examination, Did you not send it up with the Grier- 
sou letter because Grierson’s letter charged that Evans was paying 
money to Marsh, and you sent up the Marsh application for the pur- 
pose of intimating that possibly there was a little bargain under the 
bush ? 

Mr. CARPENTER. 
eral Townsend f 

Mr. Manager MCMAHON. To try to. 

Mr. CARPENTER. Go on and do it. 

Mr. Manager MCMAHION. Do you withdraw the objection ? 

Mr. CARPENTMR. Certainly I do. 

«. (By Mr. Manager MCManton.) Did you not send up the application 
of Marsh with that letter of General Grierson because you found in 
Grierson’s letter a charge that Evans was paying to Marsh 312,000 a 
year? Look at the Grierson letter and see. 

A. There is such a charge in the letter; but that was not the spe- 
cific reason which induced me to send the letter with it. 

(). What was it? 

A. Because | always send letters which bear in any way upon the 
one Which is to be submitted, 


Do you really propose to prove that by Gen- 


(). Hlow did that bear upon the one that was submitted except in | 


the way I have indicated ? 

A. Mr. Marsh’s name was mentioned in it. 

Mr. CARPENTER. Oue moment. The two letters are here. They 
will settle the question. 

Mr. Manager MCMAHON, 
in regard to the matter. 

Mr. CARPENTER. He has stated what was his motive about it 
and there are the two letters. Now do the gentlemen propose to ask 
him how one bears on the other ? 

Mr. Manager MCMAHION. Weare satisfied. The argument makes 
itself. The gentleman is right; the question is withdrawn. 


He is speaking about his own judgment 


NELSON H. Davis sworn and examined. 
By Mr. CARPENTER: 

Question. Are you an officer of the Army ? 

Auswer. Yes, sir. 

Q. What position do you hold? 

A. I am Inspector-General with the rank of colonel, United States 
Army. 

Q. Did you ever know a post-trader by the name of E. H. Durfee ? 

A. I knew a tirm of traders by the name of Durfee & Peck. 

Q. E. H. Durfee was one of that tirm. Where were they? 

A. On the Missouri River. 

Q. How many posts did they have? 

A. Forts Rice, Stevenson, and Sully, I believe. 

Q. Did they not also have Fort Buford ? 

A. I think not at the time I knew of them. 

Q. Were you instructed by General Belknap as Secretary of War 
at any time to investigate into the standing and character of Durfee 
& Peck ? 

Mr. Manager MCMAHON. We object, Mr. President. We want to 
know first whether that instruction was in writing or whether it was 
verbal. 

Mr. CARPENTER. I ask the witness, Did you investigate it ? 

Mr. Manager MCMAHON. L object to that. 
go on, we want to know whether the order was in writing. 


It is the habit in the Adjutant-General’s Office, in | 
submitting a paper to higher authority which requires action, to send | 
with it, without any other instructions, such papers as may be re- | 


| informed the Secretary of War of that fact. 


| Was not at that time appointed. 


| this question. 


We propose simply to | 





Mr. CARPENTER. 
tigate. 

Mr. Manager MCMAHON. We object to that. 

Mr. CARPENTER. The question is whether he had at one time 
been directed by the Secretary of War to investigate into the stand- 
ing as hasiness men of Durfee & Peck. 

Mr. Manager JENKS. I would ask the learned counsel what his 
object is in introducing this testimony ? 

Mr. CARPENTER. It has been insisted upon here that the fact 
that Mr. Evans was not appointed in the first place upon the recom- 


I waive the order now, and ask did he inves 


| mendation of the oflicersof the Army was because General Belknap 
| had some corrupt design of conferring it on Marsh. 


Mr. EDMUNDS. Were they the predecessors of the trader at Fort 


| Sill? 


Mr.CARPENTER. Mr. Durfee was Evans's partner, and Mr. Evans 
The Secretary of Wa) 


had his suspicion that Durfee & Peck or Durfee himself was not 


| the proper man to be appointed, and we propose to show that he 
| ordered this witness to proceed there and inquire into the matter; 
| that he did inquire into it, not at that particular post, but as to these 
| men, and it was in consequence of that that Mr. Evans, who, it was 


understood, would go into company with Durfee if he was appointed, 
Afterward he did not form that 
partnership, and he was appointed without objection. 

Mr. Manager MCMAHON. Our objection is that it is all matter 
of record; buat the counsel and the client do not seem to understand 
each other about this matter, and we cannot expect to understand it 


/ / : . | unless we see the record. 
that in the usual course of business on the receipt of the Grierson | 


The PRESIDENT pro tempore. The managers have objected to 
Shall it be admitted ? 

The question was decided in the affirmative. 

Mr. CARPENTER. Mr. President, I want now to renew to the 
Senate the statement I have already made about the utter impossi- 


| bility of putting in our testimony so as to give it any emphasis or 


force without having the testimony of Mr. Evans, and to ask this 
court to adjourn some reasonable time for Mr. Evans to reach here. 
Mr. Manager MCMAHON, Mr. President, we shall most undoubt- 
edly resist any motion for a continuance, ‘The line of examination 
that the managers had pointed out for themselves was that Mr. Evans 
should be called first; but Mr. Evans was not here, and we recon- 
structed our case and tried it in a different way ; and Inever yet knew 
a case Which could not proceed until a particular witness had been 
examined, unless the witnesses who were to come after that man 
whose testimony was of a hypothetical character and to whom the 
facts, for example in a medical case or a matter of art, had to be 
submitted for their opinion; and of course no intelligent hypothet- 


| ical case could be put until the facts had been put in evidence upon 


which the hypothetical question could be based. 

Now, I think the counsel ought to state something about what they 
expect to prove by Mr. Evans in regard to this matter. Possibly we 
can agree to the proposition they may want. It cannot be something 
so mysterious and hidden but what it may be developed. We will 
not interfere with Mr. Evans in any shape or form. It is to be known 
to this court; why can it not be made known now as the basis of the 
application? There is entirely too much mystery about it. 

Mr. EDMUNDS. I wish to ask the counsel the following question, 
which I send to the Chair, if, as ] understand, he applies to postpone 
this case on account of the absence of Evans. 

Mr. CONKLING. Before that question is put, as a matter of order, 
I want to understand the rule under which any Senator, i. writing or 
otherwise, can interrogate counsel. We are trying to observe the rules, 
and I ask for the reading of Rule 18, governing impeachments. 

The PRESIDENT pro tempore. The Senator from New York calls 
the attention of the Chair to the fact that the rule does not author- 
ize the questioning of counsel, but of witnesses. 

Mr. CONKLING. Then I object to it. 

The,PRESIDENT pro tempore.. The rule will be read. 

The Chief Clerk read as follows: 

XVIII. If a Senator wishes a question to be put to a witness, or to offer a mo- 
tion or order, (execpt a motion to adjourn,) it shall be reduced to writing and 
put by the presiding officer. 

Mr. EDMUNDS. 
see whether it prohibits asking counsel a question. 
not hear it quite. 

The rule was again read. 

Mr. CONKLING. Now, Mr. President, I raise as a point of order 
and ask the Chair te rule upon it, the question whether, apart from 
that rule, Senators may ask such questions as they choose, and if so, 
whether there is anything which requires them to be reduced to writ- 
ing ? 

Mr. EDMUNDS. That is hypothetical. I ask the Chair to rule on 
my question. 

Mr. CONKLING. 


I ask the Chair to have that rule again read, and 
Perhaps I did 


I ask the Chair to rule on my point of order. |! 
do not mean to object to the Senator from Vermont any more than 
any other Senator; but I want the rules observed that I may know 
what they are in common with the other members of the body. 


Mr. EDMUNDS. 
Mr. WHYTE. 


So do L. 
I ask the Chair to submit that question to the 


Colonel, before you | Senate. 


The PRESIDENT pro tempore. The Chair will state that adminis- 
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tering the rule he would not feel authorized to permit a question to 
be put to the counsel or the managers, for the rule provides only for 
Senators to question witnesses, and not counsel or managers to be 
questioned by them. The Chair will however submit the question to 
the Senate whether Senators shall be permitted to put questions to 
the counsel or the managers. 

Mr. EDMUNDS. Mr. President, I rise to a point of order. That 
is not the question I proposed. I wish the Chair to submit whether 
I shall be allowed to put that question in writing. 

rhe PRESIDENT pro tempore. The Chair has ruled on the point 
of order raised by the Senator from New York. 

Mr. CONKLING. What is the ruling of the Chair? 

The PRESIDENT pro tempore. 
the rule the question cannot be put. 

Mr. EDMUNDS. From that I appeal. 

The PRESIDENT pro tempore. 
from the decision of the Chair. 
as the judgment of the Senate? 

Mr. CONKLING. Is that debatable, Mr. President ? 

The PRESIDENT pro tempore. Not in a trial session. 

Mr. HAMLIN. It is in order to have the rule read, is it not? 

The PRESIDENT pro tempore. The Secretary will read the rule, 
and the Chair will put the question. 

The Chief Clerk read Rule 18. 

Mr. EDMUNDS. Now Lask the question to be read that I pro- 
posed to ask the counsel, so that the Senate may see whether it is in 
order or not. 

The PRESIDENT pro tempore. The question will be read. 

The Chief Clerk read as follows: 

Are not the counsel bound by the rules of practice to state, or show 
by affidavit, what itis that it is expected that the absent witness 
will testify, in order that the court may know whether the evidence 
will be material ? 

The PRESIDENT pro tempore. The Chair willask the Senator from 
New York to state his point of order. 

Mr. CONKLING. We are proceeding under rules established for 
the government of the Senate when sitting in trials of impeachment. 
One of those rules prescribes the way and the instance in which mem- 
bers of the Senate may put questions, and the rule confines those 
questions to interrogatories addressed to witnesses. My point of or- 
der is that if, despite that rule, proceeding without the rule, members 
of the Senate may do thisin writing, they may do it orally; in short, 
that the rnle amounts to nothing uuless it is held to cover the 


Shall the decision of the Chair stand 


= 


to which it applies; and, if it does, I submit that we ought to adhere | 
to it, and that it exelnudes interrogatories, particularly I should say 


of this kind, being in the nature of argument addressed to the coun- 


sel on one side or the other. 

The PRESIDENT pro tempore. The Senator from New York has 
stated the point of order, and the Chair simply holds that under the 
rule No, 18, and which is the only one bearing upon the subject and 
upon which he rules, the Chair sustains the point of order. 

Mr. EDMUNDS. From that I appeal. 

The PRESIDENT pro tempore. From that the Senator from Ver- 
mout appeals to the Senate. 

Mr. EDMUNDS. I ask for the yeas and nays on the appeal. 

The yeas and nays were ordered. 

The PRESIDENT pro tempore. The question is, Shall the decision 
of the Chair stand as the judgment of the Senate? 

The yeas and nays being taken, resulted—yeas 18, nays 21; as fol- 
lows: 

YEAS—Messrs. Bory, Booth, Bruce, Conkling, Cooper, Cragin, Hamlin, Howe, 
Logan, MeCreery, Merrimon, Mitchell, Oglesby, Paddock, Patterson, Randolph, 
Sherman, and West—Ix. 

NAYS— Messrs. Caperton, Cockrell, Davis, Dawes, Dennis, Edmunds, Gordon, 
Hamilton, Harvey, Kelly, Kernan, Key, Maxey, Morrill,* Norwood, Robertson, Sauls 
bury, Wallace, Whyte, Withers, and Wright—21. 

NOT VOTING—Measrs. Alcorn, Allison, Anthony, Barnum, Bayard. Boutwell 
Burnside, Cameron gf Pennsylvania, Cameron of Wisconsin, Christianey, Clayton, 
Conover, Dorsey, Eaton, Ferry, Frelinghuysen, Goldthwaite, Hitchcock, Ingalls, 
Johnston, Jones of Florida, Jones of Nevada, McDonald, Mc Millan, Morton, Ran 
som, Sargent, Sharon, Spencer, Stevenson, Thurman, WadMecigh, and Windom—33. 

The PRESIDENT pro tempore. The decision of the Chair does not 
stand as the judgment of the Senate. The Senator from Vermont 
proposes a question to counsel, which will be read. 

Mr. CONKLING. Is it now in order for me to ask a question of 
order of the Chair? 

The PRESIDENT pro tempore. It is. 

Mr. CONKLING. If it is, I want to inquire whether the questions 
we address hereafter to these gentlemen on both sides must be in 
writing. The rule does not apply to such a case; and I should like 
to know how to govern myself, for I do not want to be out of order. 

The PRESIDENT pro tempore. As this does not come within the 
rale, in the judgment of the Chair, he would hold that there would 
be no rule governing it. 

Mr. CONKLING. Then we ean ask such a question orally. 

Mr. EDMUNDS. That is a hypothetical decision of the Chair on 
which I shall want to be heard when I get a chance. 

The PRESIDENT pro tempore. The inquiry of the Senator from 
Vermont will be reported. 


* The Senate was to-day advised of the resignation of Mr. Morty, of Maine, so 
that the ** Mr. Morritt” hereafter mentioned is Mr. MorRiLt, of Vermont. 


The Chair bolds that according to | 


The Senator from Vermont appeals | 


ground | 


| what they expected to prove by the witness. 
| other instance in twenty-five years’ practice where a court of law re 
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The Chief Clerk read as follows: 

Are not the counsel bound by the rules of practice to state, or show 
by aftidavit, what it is that it is expec ted the absent witness will tes- 
tify, in order that the court may know whether the evidence will be 
material ? 

Mr. OGLESBY. Mr. President, I < 
terrogatory is addressed ? 

The PRESIDENT pro tempore. 
the language. 

Mr. EDMUNDS. When I sent it to the Chair I said that I wished 
to ask the counsel the question which I sent up in writing. 

Mr. OGLESBY. I do not understand from that which counsel. 

Mr. EDMUNDS. Counsel for the respondent. There are managers 
on one side and counsel on the other. 

Mr. OGLESBY. But the managers are all counsel. 

Mr. CARPENTER. Mr. President and Senators, I do not under- 
stand that we are bound by the rules of practice—by which I under- 
stand the rules of practice in the judicial courts in criminal cases— 
to state or show by aftidavit what we expect to prove by our witnesses 
until we ean have them called. If we were in default in this matter, 


isk the Chair to whom that in- 


The Chair does not know except by 


| if we had not snbpenaed this witness or done everything in our power 


to subpena him, and were asking an indulgence of this court to give 
us an Opportunity to summon the witness and get him here, having 
been in default ourselves, I think a court would compel us to say 
what we expected to prove by him as the terms and conditions on 
Which they would grant us a favor. We are not asking a favor 
here—I use that language with no disrespeet—we are demanding a 
right. The Constitution says we shall have our witnesses; we shall 
have compulsory process to bring them. We have done everything 
in our power to secure that end; we have applied to the court; we 
have furnished the list of witnesses: the court ordered them to be 
subpeenaed by the Sergeant-at-Arms; we have no control over the 
Sergeant-at-Arms; we have done everything in our power. Now 
upon what principle should we be compelled to disclose what we 
expect to prove by a witness and see whether the other side will 
admit it? No lawyer would be willing to try a case in that way. 
The impression from such a proceeding would be that the side which 
admitted it thought it amounted to nothing, that it was a trifling 
affair, and that would be trying a case very unjustly and very un- 
fairly in any court in the world. If we had been in default, if it 
was our fault that this man was not here, that might be the rule; but 
I have never, answering so far as my own practice in criminal courts 
goes, known a defendant compelled to testify what he expected to 
prove by his witness on an application for a first continuance. 

The rule of our State courts, as I understand it, is that on the ap- 
plication for a second continnance the affidavit shall show what is 
expected to be proved by the witnesses, bué on an application for a 
first continuance from one term toanother parties are never required, 


| so far as I know, to state what they expect to prove by the witness 


upon whose absence they ask a continuance. In the late criminal 
trials inthe circuit court before Judge Drummond, the whisky cases, 


| as they are usually called, last fall, he did rule that in applications 


for a continuance from one term to another the parties should state 
I do not know of any 


quired that to be done in a criminal case on an application for a first 
continuance from one term over to another. 

Mr. Manager HOAR. Mr. President and Senators, I understand 
the rule and practice to be perfectly well settled and enforced in all 
courts where justice is administered according to the forms and prac- 
tice of the common law that a party in a civil or criminal case ap- 


| plying either for a continuance or a postponement on account of the 
| absence of a witness must show— 


First. That the witness has been duly summoned ; 

Second. That the evidence which the witness would give if pres 
ent is material and important to his cause; and 

Third. That the evidence must be soset forth that the opposite party 
may, if he choose, elect to admit that the witness, if present, would 
so testify; not to admit the fact, but that the witness, if present, 
would so testify; and that election is always tendered to the oppo- 
site party. 

There is but one exception to the universality of that rule, which 
is, that where the evidence is of itself of a character which the wit- 
ness only could state, that is not required of the party, as, for in- 


| stance, if the question were of the construction of a dam which had 


been taken away, the scientific expert under whose direction that 
structure was built would be the only person who could describe it, 
and it would be impossible for the party ordinarily to say what his 
witness would testify toon that subject if he were present; but with 
that exception, of the evidence of experts where it is of such a char- 
acter that the evidence could not be understood by the party who 
undertakes to set it forth, the rule is universal. 

In the present case I fully concede that the defendant's counsel 
ought to stand before the Senate as if they had summoned the wit- 
They applied tothe Senate for asubpana. The Senate granted 
the order. The Sergeant-at-Arms did not execute it because, as he 
understood, there had been a subpcena issued already and served at 
the instance of the other party. So we agree that the defense stands 
here in all respects having used all diligence to obtain the presence 
of this witness; but the defendant shows no reason whatever why 


ness. 
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he should not state the evidence which Mr. Evans would give if he | There is no common law upon this subject. 


were present and give us an opportunity to elect to consent to that 
evidence. In fact Mr. Evans, it appears, has been twice examined 
very fully in regard to this whole transaction before two different 
committees of the House, It is true that there was nobody present 
at that examination representing the defendant, and therefore cer- 


j 


There is none here recog- 
nized by this body. This court will have to make a rule for itself, 


| and especially will it have to make a rule for itself in a proceeding 


tainly it is true that the defendant cannot be sure that the facts favor- | 


able to him within Evans’s knowledge were brought out in that ex- 


amination. Ido not overlook that. I make that concession also as | perience where postponement was granted on account of the absence 


fully as the learned counsel could desire. Still, either he can state 


what Mr. Evans would testify if he were present, and his reasons for | 


believing that he would so testify, or he has no reason to believe 


which is not a motion for a continuance, but a motion for the delay 
of this trial until a witness can reach here who has been duly sun- 
moned,. 

Mr. Manager HOAR I desire before the counsel sits down to ask 
him a question, and that is, if he knows of any court in his large ex- 


| of a witness without satisfying the court that the witness, if preset, 


that Evans’s testimony would be valuable to him if he were here. | 


He cannot escape, as it seems to me, that dilemma. Either he has no 
reason toé suppose that Mr. Evans would be more important to him 
than any other citizen of the United States who is at a distance of a 
thousand miles from this place or he can state what it is that this 
Witness knows and would prove, and give us the opportunity to make 
our election. 


would testify to something material to the interest of the party mak- 
ing the application? Does he know any tribunal on earth where 
there is a practice of postponing a case withont doing that ? 

Mr. BLAIR. The gentleman knows perfectly well that when cases 


| are called for trial in the ordinary courts of judicature the parties 


1 conceive that any distinction in practice which has grown up in | 


State courts between a first continuance from term to term and a 


second continuance from term to term has nothing whatever to do | 


with this matter. This is not a court having terms. It is a court 


which expires with its first and only term, This is not the case of | 
an application for a continuance of a trial made before trial. It is a | 


case Where the trial has begun and has proceeded with the full eon- 
sent in this particular of both parties. The evidence is fresh in the 
minds of all the members of the court. This, therefore, is a simple 
application for the postponement of a trial which is already far ad- 
vanced toward its termination. 

My associate [Mr. Manager JENKS] desires me to state the case of 


the trial of Smith and Ogden in the circuit court of the United States, | 


where Judge Paterson establishes the rule that I have stated. 
Mr. CARPENTER. Was that a civil case? 


Mr. Manager HOAR. It cannot be worth while to cite in this body | 
of lawyers an authority in favor of one of the best elementary prin- 


ciples of the law. 
Mr. BLACK. What is the elementary principle you allude to? 


Mr. Manager HOAR. The rule of practice in regard to postpone- | 
ment on the application of a party because of the absence of a wit- | 


Hess. 

Mr. BLAIR. Mr. President and Senators, it is proposed, I suppose, 
from this initiatory proceeding to treat this as an application for a con- 
tinnance. Everything that has been said proceeds upon the assumption 
that we haveapplied fora continuanceof thiscase, whereas we only ask 
that a witness who has beenduly summoned, who ought to be here now, 
for whose absenct® we are not responsible, should be allowed a reasona- 
ble time to make his appearance, being detained by freshets or some 
other canse for which the party defendant is not in any way respon- 
sible. We have no disposition to abuse the patience of this body. 
We do not expect a delay beyond the time when the Senate will be 
in session in the transaction of its other business. We do not expect 
to detain this body with any long speeches. We have evineed no 
disposition whatever at any time, as I may appeal to the experieuce 


in any respect, and above all not to try any sharp practice upon this 
body, but to have a fair trial. 

1 utterly protest against the application of rules derived from 
other proceedings altogether to the occasion which has arisen now, 
which is not an application for a continuance. We only ask that 
this body will wait until a man who has been summoned by its order 
inakes his appearance here so that we may proceed with our examina- 
tion. 

While I am up I will say, however, that my learned friend on the 
other side and the very learned gentleman who makes this proposi- 
tion are altogéther mistaken or I aim in regard to the rules of practice 
about what terms a party is to have who makes his application for a 
continuance. The gentleman who is associated with me has said 
that on application for a second continuance under the rules of the 
State in which I have practiced the party is required to state what 
the witness is expected to prove. The practice which prevails in the 
cireuit court of this District and in Maryland, as my learned friend 
who represents that State on this tloor (Mr. Wuyre] will bear me 
out, is that where a party makes an application for a continuance 
and states what he expects to prove by the witness, that proof is as- 
sumed to be a fact, not that the witness has proved it, but it is as- 
sumed to be a fact, an indisputable fact, according to the practice 
prevailing in this District,andin Maryland, from which State we de- 
rive the practice that prevails in the District. So that if the rule is 





are asked whether they are ready for trial, that then and there the 
parties announce whether they are ready or not, and that motious 


for continuance are made and settled before they proceed to trial. 


Here there has been no occasion of that kind. We have been re- 
quired to go to trial on this occasion without any “ifs” or “ands” 
about it, whether we were ready or not. We have beev appointed a 
given day to be here. We have been notified that our witnesses 
would be summoned, and we have had the allowance of a committee 
of this body to summon them, We put their names in the hands of 
the oflicer to summon them. He has summoned them; and it is not 
our fault that this witness is not here. The analogies of the gentle- 
man break down. One of the most unjust things in this world is to 
apply false analogies. It is the most misleading of all modes of rea- 
soning. 

Mr. Manager HOAR. I understand the learned gentleman’s answer 
to be, then, in substance that he does not know of any such tribunal. 

Mr. BLAIR. That may be the gentleman’s conclusion, I state 


| openly and fairly what I mean on this oceasion, and it is for this body 


to determine and say for itself whether I have satistied them. I do 
not hope to satisfy my learned friend on the other side. 

Mr. BLACK. Will the gentleman accept an answer from me on 
that subject ? 

Mr. Manager HOAR. Y's, sir. 

Mr BLACK. I say that where the court has a donbt about the 
good faith of counsel when they ask for a continuance of a cause, the 
counsel are always bound to satisfy the court that that doubt is not 
well founded. 

Mr. Manager HOAR. If the learned gentleman will permit me, it 
does not seem to me to be a question of good faith of the counsel. It 
is a question of correctness. The counsel may suppose that certain 
testimony would be competent which the court would deem entirely 
incompetent if the witness were here. It is not a question of good 


| faith; it is a question of fact or of law. 


Mr. BLACK. No; this is it: Where a witness is absent whom the 
party was desirous to examine and had good reason to believe would 
be present, and the counsel suddenly tinds himself in a situation 
where he cannot proceed any further in the cause without the presence 


| of that witness, a simple statement of that fact to the court is always 


| sufficient to require that the court shall give a reasonable continuance 
of every gentleman who hears me, to abuse the patience of this body | 


until the witness can be brought, unless there is some doubt about 


| the materiality of the witness. If the court has any reason to snp- 
| pose that if the witness were here he would not be material, then it 


ought not to grant the continuance. That is the case here. If any- 
body doubts the truth of what Mr. Carpenter bas said, that we really 


| cannot get on well without him, then the mere fact that he is a ma- 


terial witness, that he is absent, and it is very desirable we should 
have him here before we proceed any further, is a suflicient reason 
why there should be no objection made at all. When we are called 


| upon to satisfy the court of the materiality of a witness it is not a 


proper thing for a court or anybody else to insist upon a statement of 


| the specific testimony which the witness would give. It is a very 


great hardship upon us to ask it of us at this time, because in truth 
and in fact we cannot state it with the sort of precision that ought 
to be given. If we are to answer the question, “ What precisely do 


| you want to prove by that witness!” we say, ‘“‘ We want to prove the 
| truth by him.” 


to be enforced here and the analogy is to be taken from the practice | 


prevailing in this District, if we state what we expect to prove by 
this witness and they proceed to trial, what we expect to prove is as- 
sumed to be an undisputed fact. That is the law of this District and 
the practice of the courts of the United States in the District of 
Columbia. That is a peculiar law. Tt does not prevail in the other 
courts with which I am familiar, It does not prevail in Missouri, 
where I practiced a great many years; but it isa law of this District 
and of Maryland. So then there are differences in respect to the 
laws of the different States. There isno uniform law on this subject. 


Mr. DAVIS. We cannot hear a word the counsel says, on this side 
of the Chamber, 

Mr. BLACK. I was trying to satisfy the honorable managers that 
they ought to make no objection to what we are asking for now, 
namely, acontinnance for a day, or such length of time as will enable 
us to get Mr. Evans here. I deny utterly the rule which they lay 
down with so much emphasis as being the true and only rule appli- 
cable to such a case, that is, that when a party is canght with an ab- 
sent witness whom he had used all diligence to get here, and who 
he had good reason to believe would be bere, it is either fair or just 
or law to push him forward or make him show the specific testimony 
which the witness would give if he were here, unless there be some 
reason to doubt the good faith of the application or the materiality 
of the witness, supposing him to be here. 

The managers have produced a book, The Trials of Smith and 
Ogden. There the counsel for the accused asked for the continuance 
of the cause until they should be able to get certain witnesses from 
Washington, to which it was objected that they had not stated what 
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specifie facts the witnesses would prove if they were present in court. 
Mr. Colden, of counsel for the defense, answered: 

That is not the law as we have hitherto understood it. If we are obliged to offer 
an aflidavit, we conceive it to be sufficient, in the firstinstanco, to declare general! 
that the witnesses are material without specifying the particular points to which 
they are to testify, and that without them our client cannot safely proceed to trial 


To which the answer of the judge was this: 


You must offer an affidavit, and must show in what respect the witnesses are ma 
terial. 


Now mark the reason upon which that ruling was founded: 


The facts charged in the indictment took co and are laid, in New York; the 
witnesses are admitted to have been during that period at Washington The pr 
sumption is therefore that they cannot be matcrial, and this presumption must be 
removed by atlidavit. 

That is the rule. If we were asking fora postponement on ac- 
count of a witness who manifestly was a thousand miles off at the 
time the fact which we wished to examine him upon oceurred, that 
would raise such a presumption against us that the court would very 


WILLIAM W. 


| 


properly call upon us to show how that witness could be a material | 


witness. 
have read it, it is a sound precedent. Let them follow it up. 
happened immediately after that? The counsel in that case, as they 
bore a conscience in their bosom, forewent the advantage that they 


They have cited this book as a precedent, and, so far as | 
What 


got by this decision, and they said, “ We will not push you forward.” | 


They just had a little conference, laid their heads together, and said, 
“ We will not ask you to go on to-day.” Now, let the managers go 
and do likewise. 


Mr. Manager JENKS. Mr. President, if the learned counsel will 


be so good as to come and lay their heads with ours and show us | 


wherein it is necessary that John 8. Evans should be here before they 
prove the good character of their client as an officer, it is possible 
and highly probable, if it appears to us to conduce to the ends or 
purposes of justice, that we shall act just as the counsel did in this 
But the inquiry here turnsupon what isthe law. What is the 
law that refers to this in United States courts? I do not agree fully 


case, 


to the extent that my honorable colleague from Massachusetts [Mr. | a witness must testify to character instead of to the specific acts of 


Manager HOAR] has stated, that the law is always uniform that the 
applying party must state and swear what the materiality is speciti- 
cally, beeause so far as my experience in United States courts goes it 
would be something like this: The United States judges in any par- 
ticular district are very largely intluenced by the decisions and laws 
of the State in which they are sitting. What might be accepted in 
one district very often is not accepted in another asa ground for con- 
tiunance. Therefore the practice is not uniform, as I understand, but 
the rule is uniform that there is never a continuance had unless there 
be sworn evidence to sustain it. A party can swear that the witness 
is material, at least, but as to whether he must swear to the facts 
which constitute that materiality there is some discrepancy in the 
decisions, I believe, in the different United States courts. In the case 


cited of the trial of a misdemeanor in the circuit court of the United | 


States in New York it was ruled that they must set forth the very 
ground of his materiality. Then what should be the rule in this 
court is really more pertinent than what has been the rule in other 
courts, 

The learned counsel who last addressed the Senate states that the 
other side cannot give the Senate the very facts because they do not 
know them. 
which ‘make this witness material. 
found their opinion? Their client, I suppose, has told them that 
Evans is a material witness. Uf their client has not told them mate- 
rial facts which they can state or which they can swear to which 
would make him material, the counsel! cannot conscientiously state it. 

We go further than that. It is the right and province of a court 


of any testimony sought to be introduced. It may be merely cumu- 
lative. Here we stand in a particular place in this trial. 
has gone through on the part of the prosecution. The defense have 
other witnesses in the case. This witness ison the road. Their wit- 
nesses in the case chiefly ere with reference to character, as I under- 
stand. Why may they not at least go on with them? 
not, at least let them state to the Senate why this witness must be 
called before they can go on with the other testimony. We disar- 
ranged our cause for the sake of expediting the trial. The Senate is 


not such a body that if you do not put in the testimony in a specific | 


order it will not accept it. 
I submit, therefore, that it is sufficient to decide the case at present, 
without establishing precedents for the future, that they have shown 


that they desire a continuance for the sake of order without stating 
why. We insist that this trial shall proceed. 

Mr. CONKLING. Mr. President, I offer the order which I send to 
the Chair. 

The PRESIDENT pro tempore. 
posed order. 

The Secretary read as follows: 

Ordered, That the Senate will receive any evidence otherwise competent, which 
the counsel for the respondent assure the Senate will be connected with the case 
by the testimony of the witness Evans, now absent, but whom the respondent duly 
asked to have summoned and who is expected to appear. 


Mr. EDMUNDS. That is all right. 


The Secretary will report the pro- 


Then the learned counsel does not know the very facts | 
In that case, on what do they | 


The trial | 


If they do | 


| if you prefer. 
no ground for this continuance except the mere ipse dirit of counsel | 





BELKNAP. 261 


The PRESIDENT pro tempore. 


The question is on agrecing to this 
order. 


The order was agreed to. 

Mr. EDMUNDS. 
Chair. 
h 


I rise, if it is in order, to ask a question of the 
1 ask whether the question to post pone the present procedure 
is been dispose dof? 
‘he PRESIDENT pro tempore. It has not. 

Mr. EDMUNDS Phen that is the pending que stion. 

The PRESIDENT pro tempore. 
on the part of counsel bas been made, but no formal motion has been 
entered, The Chair will receive a motion in writing. 

Mr. SHERMAN. The order just agreed to may dispense with any 
further action on the question. 

Mr. CARPENTER. Mr. Preside 


1 
which the respondent may call and 


There is no question. 


The request 


it 
examine, particularly on the sub- 
ject of character, without regard to the witness Evans. We propose 


to go on and put in all the testimony we can, and then take our 
chances afterward. 


, there are some witnesses here 


NELSON H. Davis's examination continued. 
By Mr. CARPENTER: 

Question. Colonel Davis, how long have you been in the Army? 

Answer. Since 1°46, 

Q. What position do you hold pow ? 

A. The position of Inspector-General. 

Q. You were in the Army, then, during the entire administration 
of the War Department by General Belknap? 

A. Yes, sir. 

(). Holding constant official relations with him ? 

A. Part of the time direct, so to speak. A part of the time I have 
been with the department commander, and therefore my communi- 
cation with him officially has been indirect. 

q). From all you know of the and from all you know of 
General Belknap, ask you what has been the general character of 
his administration of the War Department ? 

Mr. Manager JENKS. Stop. The objection I make to that is that 


1 
SUD peE¢ t, 


this man or general acts. He must know what has been said by those 
who are familiar with his administration in that office, instead of how 
has he done the business. 

Mr. BLACK. 
ing about. 

Mr. Manager JENKS. It is character in the sense of reputation 
that you should contine yourself to. 

Mr. Manager HOAR. We understand also that 
opposite of the particular offense charged. 
adultery, his reputation for chastity; if he is charged with perjury, 
his reputation for veracity. We suppose the question should be, 
“What is the reputation of the Secretary for official integrity ?” 

Mr. CARPENTER, (to the witness.) Answer the question. 

The Witness. IL ask the question to be read. 

The question was read by the reporter. 

Mr. Manager HOAR, (to Mr. Carpenter.) 
stand you modify. 

Mr. CARPENTER. No, we do not. 

Mr. Manager JENKS. It must not 
the witness, but reputation. 

Mr. Manager MCMAHON, 
the question. 

Mr. CARPENTER. That opens up a very large question which I 
am certainly in no condition even to state to-day. We shall claim 
when we come to sum up this case that the general management oi 


It is character in the sense of reputation we are ask- 


he 


it should the 
If a man is charged with 


That question we under- 


be the personal knowledge of 


“What do other people say of him?” is 


| the War Department by General Belknap is a proper subject of con 


ned court | sideration; that if they could establish this particular charge we 
to exercise its own judgment as to the materiality or immateriality | 


could still prove the general management and official eonduet of the 
Department, and then appeal to the Senate upon the whole record of 
the administration of that office whether this man shall be driven out 
into a little corner of his life or whether his whole conduct in the 


| office is to be considered. 


Mr. Manager HOAR. We do not understand that it is competent 
to prove by a subordinate officer in the Army, as an expert, the gen- 
eral character of the administration of a great officer of state. There 
is no such thing as an expert in such an administration, We object 
to the question unless it is limited to the reputation of the Secretary 
fort official integrity. 

Mr. BLACK. For integrity. 

Mr. Manager HOAR. Well, you may leave out the word “official” 
We will not object. 
The PRESIDENT pro tempore. 

tion? 

Mr. CARPENTER. No, sir. 

Mr. Manager HOAR. Then we object to it. 

The PRESIDENT pro tempore. Objection is made. 
will be read by the reporter. 

The question was read, as follows: 


Does the counsel modify the ques- 


The question 


Q. From all you know of the subject and from all you know of General Belknap, 


I ask you what has been the general character of his administration of the War 
Department ! 


The PRESIDENT pro tempore. 
rogatory be admitted ? 
‘The question was decided in the affirmative. 


The question is, Shall this inter- 
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Q. (By Mr. CARPENTER.) Answer the question. 

A. So far as my knowledge goes of the manner in which the admin- 
istration of the War Department has been conducted by the late Secre 
tary of War, General Belknap, it has been correct and upright; and 
so far as I know with regard to his character in that capacity it has 
been one of integrity and honesty. I know of nothing to the con- 
trary. 

No cross-examination, 

Mr. CARPENTER. We will next call General Hancock. 

The PRESIDENT pro tempore. The Chair is informed that Gen- 
eral Hancock is too sick to leave his hotel. 


H. T. Crosny, recalled and examined, 
By Mr. Biair: 


Mr. Crosby have you the post-traders’ book ? 
Yes, sir; I have one of them. 

4). What is the history of that book ? 

A. The history of that book follows the legislation on that subject 
made in 1870.) As soon as the law of 1870 came to be put into execu- 
tion, giving to the Secretary of War the appointment of post-traders, 
a great many applications for that office came into the War Depart- 
ment from all sources, and it became necessary, as is usual in the War 
Department, to put them upon the record, They were so put upon 
the record in the Adjatant-General’s Office ; and I also kept a list, or 
several lists, of the applications and the recommendations. Prior, 


ee 


Secretary of War called for a report from every division and depart- 
ment commander as to who were at that time acting as post-traders 
by the appointment of any individual except the Secretary of War. 
Those lists were furnished from every department; I had them in 
my oflice on my desk; and I then commenced to keep lists of new 
appointments made under the act of 1570 by the Secretary. 

q. Have you got that book with you? 

A. Yes, sir. [| Producing a book. ] 

Mr. Manager MCMAHION, Let mesee the book before it is offered. 
[Examining book.] Proceed with the examination. 

Q. (By Mr. Briain.) 
upon whose recommendation Evans was appointed. 

Mr. Manager LAPHAM. Mr. President, we have all the papers 


record in the office of those papers can be of no avail or force. 

Mr. BLAIR. This is merely introductory. 

Mr. Manager LAPHAM. We have the original papers. They have 
been introduced in evidence and printed. 

Mr. Manager MCMAHION, I think it will not disagree with what 
we have presented. 

Mr. BLAIR. Certainly not. 


The PRESIDENT pro tempore. If there is no objection the witness | 


will answer the question, 
The Wirness. | Examining book.] Heappears to have been recom 
mended by all the officers of the post at Fort Sill. 


«. (By Mr. Manager McManon.) That is the way it is entered, 
is it? 

A. Yes; the papers themselves, of course, are on the public records. 
This is a mere memorandum entry. 

Q. That is your mere conclusion from other papers that are on 
record ? 


A. That is what I took from the papers. 


Q. (By Mr. Bair.) Have you the papers there showing that John | 


C, Dent was a trader at that post? 


A. This book does not show that Dent was a trader at that post at | 


the time. 


Mr. Manager LAPHAM. That has been proved undoubtedly. He 
was there at the time. 


Mr. BLAIR. I put the question merely as introductory. Of course | 


there can be no objection to the question from the fact that you have 
already proved it. 

Mr. Manager MCMAHON. Get to the substance of what you really 
want to prove, 

Q. (By Mr. Biatr.) Was he removed from that post and appointed 
to another post ? 

A. Yes, sir; his appointment was necessarily revoked by his ap- 
pointment to another post by the order which the Secretary of War 
had issued in general. 

Q. To what post was he appointed ? 

\. The post of Fort Union. 

Have you got his appointment there ? 

I think not. 

Is it entered on the book? 

. It is entered on the book. 

. How many post-traderships are there f 

I think about a hundred. 

How many of them have more than one trader? 

I think not more than two, 

@. Do you remember the time when General McDowell was at the 


a th 
> 


a. ~* 
ws rhe 


oflice previous to the making of the order of the 25th of March, 1872? 


A. Yes, sir. 
Q. Have you got the original of that order? 
A 


I have not. The original of that order was left with Mr. Mur- 


phy, the reporter. 
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Q. Were you present at the conversation between McDowell and 
the Secretary of War in regard to that order ? 

A. I was not present at one of the conversations, which took place 
in the inner room, the room next to the Secretary's corner room. Af- 
ter General McDowell came out of that room there was some conver- 
sation respecting that circular or order. 

(). Do you recollect the points of that conversation, and can you 


| repeat them so as to let the Senate understand the spirit of the par- 


ties ip making that order? , 

Mr. Manager MCMAHON. What do we want with the spirit of the 
conversation? Give us the fact, and we can draw the spirit from the 
results accomplished by it. 

q. (By Mr. Bratr.) You understand what I want. State the cir- 
cumstances, 

A. General McDowell brought in his hand, to the best of my recol- 
lection, adranght of that order written in hisown handwriting. Coy 
versation took place between him and the Secretary of War as to 


| every material point in that cirenlar. It was read over together, I 


heard the reading and the conversation. At this late day I cannot 
recollect the precise language used in that conversation by either 


| party; but I do know that some of the points which were dwelt upon 


were the irresponsibility of soldiers to the trader for any goods pur- 
chased on credit, and the position in which the soldier would stand 


| without some law or rule put upon the traders in regard to their 
| prices. The subject of trading in appointments was also dwelt upon 
however, to ny keeping any book or any proceeding being taken, the | 


in consequence of the article which appeared in the New York Trib- 


| bune; and one of those paragraphs was at that time framed for the 


very purpose of correcting such abuses as appeared in that article in 


|} the Tribune. That is the best of my recollection about it. I copied 


from General MeDowell’s manuseiipt what is called now the original 
order, Which is in the hands of Mr. Murphy. 

Q. Did the Secretary express a desire to have all the evils com- 
plained of in that article remedied ? 

A. Yes, sir: I so understood him. 

Mr. Manager LAPHAM. One moment. To that form of question 


| we object. 
furn to“ Evans, Fort Sill,” there, and say | 


Mr. BLACK. State your objection to the form. 
Mr. Manager LAPHAM. It does not ask for anything that was 


| said. 
upon which that appointment was made already in proof. Surely a | 


Mr. Manager MCMAHON, It is leading. That is the objection of 
the managers. 

After consultation by the managers the objection was withdrawn. 

The question was read by the reporter, as follows: 

©. Did the Secretary express a desire to have all the evils complained of in that 
article remedied ? 

A. The paragraphs, to my understanding, were framed for the very 
purpose of meeting every material point in that newspaper article. 

«. (By Mr. Manager McManion.) That was the object of that 25th 
of March, 1872, order? 

A. That was my understanding. 

q. (By Mr. Biarr.) Did General McDowell have that article there 


| at the time with him? 


A. Ido not know whether General McDowell had it. It certainly 
was there with the Secretary of War. 

Q. Did you hear it discussed between them? 

A. I did. 

Mr. Manager LAPHAM. The article in the Tribune you mean? 

Mr. BLAIR. Of course, the article in the Tribune. (To the wit- 
ness.) How was it discussed between these officers ? 

A. I heard them discuss that article. 

Q. (By Mr. Biarr.) Did they discuss the language that was used 
in the order to meet the points of the article ? 

A. Yes, sir. 

Q. Was the discussion long continued ? 

A. Not very long. The order was already framed, and the conver- 


| sation took place, as I understand and remember it, for the purpose 
| of meeting by words, if words could express it, the points of that ar- 


ticle, to stop such abuses as were alleged to exist there. 
Q. Are these the books that are called the semi-official index-books ? 


(Referring to the books produced by the witness.) 


A. Yes, sir; these are those books. 

Q. Were they kept by you? 

A. They were kept by me. 

Q. Was this Marsh letter that we have heard about here entered 
on these books ? 

A. Yes, sir. 

Q. How was that book—take one of them—prepared ? 

A. When I was placed on duty in the office of the Secretary of 
War, that is to say in General Belknap’s room, I had handed to me 
by him many letters, both official and those that were personal, which 
I found it necessary to keep the run of in my memory. For that pur- 
| pose I got this book. I was not directed to get it by General Bel- 





knap. I did it because it is the usual form of keeping public records 
in the Department of War. In it L entered everything that [thought 
it material to remember, so that I should be relieved from the tax 
upon my memory end have it here where I could always refer to"! 
and see what had been done with such a communication. 

Q. Now I want the Senate to understand what is the character ot 
these books. Are they secret books? Were they regarded in any 
| sease by the Secretary as secret books ? 


Mr. Manager LAPHAM. That we certainly object to—how they | 
were regarded by the Secretary. 

Mr. BLAIR. Well, I will make it different. (To the witness.) 
Were they regarded in the Department as secret books? 

A. No, sir; I think not. 

Mr. Manager LAPHAM. 
yoOsc ? 

Mr. BLAIR. Yes; books to be withheld for any reason from ofli- 
cial examination. 

Che Wirrness. There was no such character as that about them. 
They lay on my desk subject to everybody’s inspection who came in. 


By “secret” you mean “ private,” I sup- 


Give some general idea to the Senate of the character of the papers 
that were entered upon those books, 


A. Ido not know that I could do that better than by reading one | 


or two of them to show their character. 

Mr. BLAIR. Well. 

The Witness. Take the top of this page 

Q. Is that the page on which the Marsh letter appears to be en- 
tered? 

A. No, sir; that is in the other book. 


Q. Suppose you take that book and look that up and just read what 


is entered on that page where the Marsh letter is. 

A. [After examining a book. ] 

E. A. Pierce, Sun Rise, Indiana. 

Letter received on 6th of October dated October 3, 1870. 

Recommended by the Vice-President and Senator Pratt for the post-tradership at 
Camp Supply. 

rhe next entry is: 

Charles Hubbell, Keokuk. 


Requests letter of introduction to General Schofield and to the officers commend 
ing at San Diego. 


G. L. Lilly, Washington. 


Inquires what proof or evidence will be required to establish a claim under the 
joint resolution of July 11, 1870. 


G.S. Wilson, Dubuque. 
Recommenas J. H. McKnight for a post-trader. 
Allen Dodge, Georgetown. 


Requests an appointment as agent of the Government for the sale of arms. 


That shows the character. 
Q. Is not the Marsh entry on the same page ? 
A. Yes, sir. 

P. Marsh. 


(: 
Letter received October 10, 1870, dated October 8, 1870. 
Cc. P. Marsh, New York. 


Requests that the appointment of post-trader at Fort Sill be made out in the 
name of John 8. Evans. 


Cross-examined by Mr. Manager MCMAnon : 


Q. How long have you been chief clerk in the War Department? 
A. Since July, 1872. 


Q. What position prior to that time did you occupy in the War | 


Department ? 

A. I was the Secretary’s clerk. 

Q. How long previous to 1872? 

A. Since November 1, 1869. 

Q. During the time you were clerk to the Secretary you were tol- 
erably familiar with his business ? 

A. I cannot answer thatso broadly. I knew something about it. 

Q. These indexed books that you have shown us relate all to the 
publie business, do they not? 

A. I think not. 


Q. Have you any particular letter there now that you can pick out | 


that does not refer in some way to the public business ? 
A. [After examining.] Here is one. 
Philadelphia. 
Q. Addressed to him as Secretary of War, was it not? 
A. Yes, sir. 
Q. Give me some other instance. 
A. I should not say “as Secretary of War.” 
Of course it was addressed to General Belknap. 
is I do not remember now. 


Q. Give me some other instance of a letter purely private ? 
A. “Chairman of the Father Matthew convention, Henry V. Mul- 


hall. An invitation to the Secretary to be present or to write a 
friendly letter for publication.” 

Q. That is to him as Secretary of War, is it not ? 

A. I do not know. 

Q. He did not belong to the Father Matthew Society, did he ? 

A. I do not know. 

Q. Give me another instance. Take one that is a business matter, 
outside of invitations to him as Secretary of War. 

A. The next one is: 

H. J. Ramsdell, Washington correspondent Tribune. 
ene copies of public documents for use of the London correspondent of the 

Q. Is that about Mr. Belknap’s private business ? 

A. I do not know that it is. 

Q. [do not want anything except some instance about his private 
correspondence that is indexed in that book. Is it not either some- 
thing official or semi-official that is entered there ? 


TRIAL OF WILLIAM W. BELKNAP. 


files as well as entered here. 
Q. (By Mr. Barr.) What sort of papers were put upon them? 


} you opened, is it? 
| ness. ] 





| trader.” 


} pointment ; 
and then the 


“William Read, chairman, | 
Invitation to reception of Saint John’s Commandery.” | 


That I cannot siate. | 
What the address | 
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A. Here is “ Professor Cameron, of Princeton,” who “ wants letters 


| of introduction to people abroad.” 


Q. That is addressed to him as Secretary of War officially, is it not? 


A. Ido not know. 


Q. I will pass from that, if you cannot give me any other instance. 


Why did you give these books up and send them to the Secretary of 


| War when the great majority of letters that are referred to there 
| concern the publie business? 


A. A great many of these letters will be found upon the public files. 
When they were of an official character they were sent to the public 
Of course, those letters are still on the 
public files. 

Q. Mr. Marsh’s letter, however, requesting the appointment to be 
mode to Mr. Evans was not on the public files? 

A. No, sir. 

Q. You have been speaking about opening a book of post-traders 
after the new law was passed in July, 1870. That is the book that 
[Exhibiting one of the books produced by the wit- 


A. Yes, sir; it is. 

Q. Your first colamn is headed “Garrison ?” 

A. Yes, sir. 

Q. The next is headed “ Post ?” 

A. I believe so. 

Q. In that column is entered the name of the particular post ? 

A. Yes, sir. 

Q. And the third column is entered under the head of “former 
That means the man who was in when the law was passed ? 

A. Yes, sir. 

Q. The next is “ present trader.” What does that mean; the per- 
son who was appointed by the Secretary under the new law? 

A. Yes, sir. 

Q. Then the next column, “appointed,” gives the date of his ap- 
the next the date of his ac eptance, under “ ac cepted hd 
next column by 
next, “remarks ?” 

A. Yes, sir. 

Q. Now look at your book and state how many different applicants 
there were for this position at Fort Sill and by whom they were re« 
ommended. Give us the names, one after the other, of all the differ- 
ent applicants for the position. 

A. l can give you such names as are on the book. 

Q. That will do. 

A. But the date of the application I cannot give you. 

Q. That will do for the present. 

A. John J. Fisher, recommended by officers. 

KE. H. Durfee by Senators Rice, McDonald, and L. H. Rouse. 

C. P. Marsh by Senator SHERMAN and Hon. Job Stevenson. 

W. O. Latimer by Hon. Alexander McDonald, Hon. Thomas Boles, 
Hon. John Coburn, and J. C. Abbott. 

General W. W. McCall by Hon. Simon CAMERON. 

Henry Warren by J. W. FLANAGAN, O. P. Snyder, and Hon. W. 
Williams. 

Those are all the entries that are in my handwriting. 

Q. There are some others, are there not? 

A. Yes, sir. 

Q. Give us all from that record. 

A. Levi Wilson, recommended by General Hancock, General Pope, 
General Sheridan, and General Van Vliet. 

William Matthewson, by L. L. Crounsr. 

W. C. Hershberger, by Colonel Lewis Nye and Senator SHERMAN. 

These latter ones are entered subsequently to the commencement of 
this trial. 

Q. I do not care about those. 

Mr. Manager LAPHAM. Since this trial commenced ? 

A. The last one I read, by Senator SHERMAN, was referred to the 
post council of administration. 

Q. (By Mr. Manager MCMA‘ion.) Where is the letter that you refer 
to there in your handwriting as sent by Senator SHERMAN recommend- 
ing Mr. Caleb Marsh ? 
that letter? 

A. That letter went on the public files and is there still. 

Q. Have you it there now? 

A. It has been produced before your committee. 

Q. The letter of Senator SHERMAN ? 

A. No; no letter of Senator SHERMAN. 

Q. That is what I want to know about. Why did you enter there 
“Recommended by Senator SHERMAN” when you have no letter from 
Senator SHERMAN ? 

A. There may be a recommendation verbally as well as by letter. 

Mr. CARPENTER. This is not index of correspondence merely. 

Mr. Manager MCMAHON. We shall find out about that. 

The WitNEss. I do not understand why this entry was made of 
any recommendation from Senator SHERMAN when none appears. I 
do not recollect whether he ever recommended him or not, of my own 
knowledge. 

Q. You have no recollection at all of any letter from Senator SHER- 
MAN? 

A. None whatever. 

Q. Have you any recollection of any communication from the Sec- 


io * whom recommended ;” and the 


You had charge of these papers; where is 
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). By the recommendations that were put on file you mean the 
recommendations upon which the appointment was made, do you not? 

A. Any recommendation that came. I do not know whether it was 
the recommendation on which the appointment was made or not. 

q. We will pass from that. You know of no letter or no verbal 
recommendation by Senator SHERMAN ? 

A. L have no recollection of any. 

Q. This book was opened immediately after the law was passed 
was it not ? 

A. I think this book was not opened probably for two or three 
months after 

Q 
not? 

A. Not distinctly. 

«). , 


You remember when the law was pending in Congress, do you 


Do you not remember that there were conversations between the 
Secretary of War and members of Congress in regard to this particu- 
lar change of the law? 

A. I recollect something about it; but it is very indistinct. 

Q. Do you not remember that the Secretary of War was anxious 
to have the law changed so that he should have the appointment of 
post-tr vlers ? 

Mr. CARPENTER. Thatis a little too general. Ask him what the 
secre tary of War said? 

Mr. Manager MCMAHON, I have aright on cross-examination to 
put a direct question. 

Mr. CARPENTER. You have no right to ask whether the Secre- 
tary Was not anxious for a thing. 


Mr. Manager MCMAHON. Since when under the law have I not | 


the right to put a direct question ? 
Mr. CARPENTER. Since never. 


Mr. Manager MCMAHON, That is well answered. I repeat the | 


question, Mr. President. 

Mr. CARPENTER. The objection is simply that they cannot ask 
him whether the Secretary of War was anxious for something. Ask 
him anything the Secretary of War said or did. 

Mr. Manager MCMAHON, I will put the question in this way. 
(To the witness.) Did he not take an interest in the passage of the 
law changing the appointment of post-traders as it did? 

A. IT suppose he did. 

q. (By Mr, Manager McManon.) Do you not know that he did? 

A. I have not much recollection about it. 

«). Have you not testified that he did? 

A. I do not recollect. 

@. Did you not testify before the board of managers that he did? 

A. I do not recollect. 

Q. Were you not sworn before the board of managers in their room 
in this building? 

A. I was. 

Q. Was not that question put to you? 

A. IL have norecollection of it. 
eral terms; I do not recollect. + 

Q. What do you say now; did he not take an interest in having 


I may have said something in gen- 


the law changed so as to vest the appointment of post-traders in | 


himself? 


A. To the best of my recollection he did take some interest. 

Q. 
got 
A. That I do not know. 
Q. Do you not remember his taking a trip to Iowa? 

A. I recollect his taking several trips to Lowa. 

Q. At that particular time do you not remember that he was gone 
to lowa for some time f 

A. No, sir; 1 have no recollection about it that is of any conse- 
quence ; indeed I have no recollection at all of his going about that 
time, 

Q. Look at your post-trader book, and give us the date of the first 
appointment of any post-trader under the new law. 

A. That would be pretty difficult to find. 

Q. It will not be if you run through the dates. Give us the earli- 
est. See if you find any earlier than the Ist of October, 1870. [The | 
book was handed to the witness and examined by him.] State after 
an examination of this book what is the date of the earliest appoint- 
ment by the Secretary of War of any post-trader under the new law. 

A. Ldo not know of my own knowledge. 

q). I ask you to state it from the book. 

A. That shows either October 5 or 6. 
ber 6. 

Q. You hold in your hand what is a book, as I understand, that is | 
kept as a sort of official record by you in regard to post-traders? | 


There are several of Octo- 


As soon as the law was passed, where did the Secretary of War | 


retary of War to enter Senator SHERMAN as a person recommending 
Marsh? 

A. No, sir; I do not recollect any such thing. 

. How did that get on your book, then? 

A. I cannot understand it myself. 

«. How did Job Stevenson’s letter get on that book when it was 
dated the 2d of November, a month after Mr. Evans was appointed ? 

A. I think I have explained heretofore that before | opened this 
book I kept lists upon which Lentered recommendations. In draught- 
ing off from those lists I may have added any other name that came 
in in the mean time. 


A. Yes, sir. 
Q. By whom recommended and who was appointed, the date of his 
appointment, the date of his acceptance, and everything connected 


with it, and you have a final column there for “ remarks,” have you 
not?” _ 


A. Yes, sir. 

Q. State whether that book shows anything of the letter which we 
have produced here in which Caleb P. Marsh requests the appoint- 
ment at Fort Sill to be made out in the name of John S. Evans. 

A. No, sir, this book would not be likely to show that. 

Mr. Manager LAPHAM. That we did not ask. 

q. (By Mr. Manager McManon.) It does not show it, does it ? 

A. It does not. 

Q. The letter that I speak of now is the letter that you gave up to 
the Secretary of War the day betore or the day of his resignation ? 

A. I do not think I gave it up to him. I think I gave it up to bim 
with the package. 

(By Mr. Manager Larpuam.) Do you mean that you did not give 


singly? 


A. Yes, Ido not think I did; I think I put it in the package. 

Q. (By Mr. Manager MCManon.) You picked it out singly? 

A. | picked it out singly and looked at it. 

Q. When you go back to the War Department we want you to ex- 
amine the official records there of the issuing of orders and the send- 
ing of letters from the 17th day of July, 1870, to the Ist day of Sep- 
tember, 1870, and then tellus when you come back whether Secretary 
Belknap was in Washington City during that time, and, if so, how 
long, and, if not here, where he was. These two indexes and the one 
that indicates the letter of Marsh of October & are the books that 
you surrendered to the Secretary of War with certain letters ? 

A. Yes, sir. 

Q. On the day or about the day of his resignation ? 

A. Somewhere thereabouts. Ido not recollect the precise date. 

q). About how many letters; how large a package ? 

A. I think there was a package about the size of the book. [Ex- 
hibiting one of the memorandum books produced by the witness. ] 

q. (By Mr. Manager LapnaM.) About how many in number should 
you judge? 

Mr. CARPENTER. Are they not all indexed there? 
| <A. They are not all here <A great many of them are on the public 

files. 

Mr. Manager LAPHAM. Our question is as to the number delivered 
to the Secretary. 

A. L cannot tell the number delivered to the Secretary, because all 
were not delivered that are marked on this index. 

Q. (By Mr. Manager LapnaM.) But state something about it. 

A. I have no way of getting at the number. 

q. (By Mr. Manager MCMauon.) There were as many as two hun- 
dred, probably, were there not? 

A. There may have been all the way from fifty to three hundred ; 
| Ido not know. 

Mr. Manager MCMAHON. That will do. The witness is not dis- 
| charged. We want him to return after having made this search. 


Re-examined by Mr. BLair: 


Q. When was Evans appointed, according to that book ? 

A. [After examining. ] October 10, 1870. 

Q. Look and see if the appointments at Forts Dodge, Hays, Reyn- 
olds, Sill, Sanders, Bridger, Buford, Ransom, Totten, Randall, Davis. 
Halleck, and a number of others were not made before his. 

Mr. Manager MCMAHON. Wedo not make any point as to the 
order of time. 

Mr. CARPENTER. We do. 

Mr. Manager MCMAHON. We make no objection, then. I simply 
| thought you were offering it as in answer to our cross-examination. 
| Go ahead. 

Mr. BLAIR. I thought you intended to show that there was great 
haste about the appointment of Evans. 

Mr. Manager MCMAHON. Notatall. We had another object. We 
| wanted to get the date of the first appointment. There is no objec- 

tion to the question being answered. 
The Witness. The first appointment was at Fort Dodge, made 
October 6, 1470. 
Mr. BLAIR. You need not examine it now. You can take that list 
with you, and when you come back give us the dates. 
Mr. Manager MCMAHON, (to the witness.) We understand that 
you are to examine each particular day between the dates I have 
| given you and find out what days the Secretary signed the letters 
| and orders in the War Department. 


By Mr. CARPENTER: 


Q. Do you not recollect that the Secretary of War was in Iowa in 
September of that year? Were you not there with him at Des Moines 
at a military gathering there ? 

A. Yes, sir; now that you speak of the military gathering I remem- 
ber that I was there, 

@. Was General Belknap there f 

A. General Belknap was there. 

«). And came from there back to New York ? 

A. I think he did. I do not recollect that. 





| 
Mr. CARPENTER. The testimony of Mr. Marsh takes it up and | 


shows that he remained there some days and then returned to Wash- 
ington. 

Mr. Manager MCMAHON, Yes. 

Q. (By Mr. CARPENTER.) About how long was he in Iowa? 

A. To the best of my recollection, about ten days or two weeks. 

By Mr. Manager MCMAHON: 

Q. Do you remember the date of that gathering in lowa? 

A. I do not. 

Q. Was it about the Ist of September? 

A. I think it was. 

Q. What makes you think it was about the Ist of September? 

A. Well, I do not know what makes me think so. 
pression. 
fall. 

(). Did you go with him? 

A. I think I did. 

Q. You went from here to New York first, did you not ? 

A. I do not recollect that. 

qQ. You went from New York then West to Iowa, did you not? 

A. I do not recollect. 

Q. Did you not return by way of New York? 

A. Ido not think I did. I may have done it. 

Q. Did you return with General Belknap ? 

A. That I do not recollect. 

Q. Do you remember now that Mr. Evans was here trying to work 
up his application for this post-tradership just after the law passed ? 

A. Ido not recollect much about that, because I very seldom spoke 
to Mr. Marsh. 

Q. Tam not speaking of Marsh; I am speaking of Evans. 

A. I know Mr. Evans was here. 

Q. How soon after the law was passed was it that he was here 

A. That I do not recollect. 

«). Was it not a short while? 

A. Ido not know. I do not recollect that distinctly. 


That is my im- 
It was just at the end of the summer or beginning of the 


? 


Q. Do you not remember now that he field a recommendation that | 
was dated on the 23d of June, 1870, nearly a month prior to the pas- | 


sage of the law? 

A. Ido not know anything about that. 

Q. Do you not remember seeing Mr. Evans out in Iowa? 

4. No, sir; Ido not recollect that. 
do not recollect it. 

Q. Do you not remember that Mr. Evans was out there and made an 
application to the Secretary of War for this place, and that he told 
him to wait until he got to Washington; that he would not consider 


I have heard that said, but I } 
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| what date? 





these matters until he got back to Washington City? 

A. Lhave no recollection of ever hearing him say that or seeing 
him there. 

Mr. BLAIR. We ask the Secretary to read an extract from the re- 
port of the Secretary of War. 

Mr. Manager McMAHON. We have no objection to that going in 
in view of the fact that it was after the election of the incoming 
Congress. 

Mr. CARPENTER. If you have no objection it is not worth while 
to sum up on it at present. 

Mr. Manager MCMAHON. I simply state the fact. 

Mr. BLAIR. This isan extract from the report of the Secretary of 
War for the year ending June 30, 1875, the annual report. 

Mr. Manager MCMAHON. It is really December, 1875. 

The Chief Clerk read from the report of the Secretary of War, 

dated November 22, 1875, as follows: 
By the act of July 15, 1870, the Secretary of War was authorized ‘to permit one 
more trading establishments to be maintained at any military post on the front- 
ier, not in the vicinity of any city or town, when he believes such an establish- 
ment is needed for the accomnsodation of emigrants, freighters, or other citizens. 
ihe persans to maintain such establishments shall be appointed by him, and shall 
be under protection and control as camp-followers.” This cuanges the previous 
custom, under which the department commander had charge of the appointment 
of sutlers for military posts. I suggest that a law be passed giving the appoint- 
ment of sutlers, as heretofore, to department commanders, including in its provis- 
ions authority, as it now exists, to the council of administration at cach post to 
rezulate the prices of the goods to be sold by the traders, and also authority to the 
se military commander to limit the amount to whicha soldier shall be trusted 
ry the sutler, that amount to becollected from his monthly pay. 
kind would, I think, be wise, as it would prevent that excess of expenditure which 
how occurs where there is no supervision exercised, 


Mr. Manager MCMAHON. Gentlemen, have you any other message 
or recommendation prior to that, between 1870 and 1575? We have no 
objection to that going in as well. 

Mr. CARPENTER. We desire to return our thanks for the gush- 
ing generosity of the managers, which we have not noticed until very 
recently, or else we shouid have acknowledged it before. 

Mr. Manager MCMAHON. It was to the poverty of the gentlemen 
that I made the appeal. I knew they had none to offer. 

Mr. CARPENTER. That detracts very much from the generosity 
I gave the manager credit for. 


NapoLeon B. MCLAUGHLIN sworn and examined. 
By Mr. Biarr: “ 
Question. State your position and occupation. 
Answer. I am a major in the United States Army, Tenth Cavalry. 





| erence to my own department—lI speak particularly of that 


| revenue for some years in Keokuk, Iowa? 


Q. Where stationed ? 

A. At Fort Sill. 

Q. How long have you been stationed at Fort Sill? 

A. Nearly two years. 

Q. Are you a member of the council of administration at that pos 


+? 
A. A council of administration is appointed every month or two. I 


| was a member of the council of administration two months ago at 


Fort Sill. 
Q. Was Mr. J. 8. Evans recommended by you as a member of that 


| council for the post-tradership ? 


A. He was. 

Q. Did the whole council join in his recommendat ion? 
Mr. Manager MCMAHON. When is this that you are referring to; 
Mr. BLAIR. When he was a member of the couneil. 

Mr. Manager MCMAHON. ‘That is since March 2, 1876, 

Mr. BLAIR. Yes. 

Mr. Manager MCMAHON. That has been ruled out by the Senate, 
Mr. President; the recommendations of this party—— 

Mr. CARPENTER. The record was ruled out. We 
establish the fact by the witness. 

Mr. Manager MCMAHON. Perhaps I ought properly to ask first 
what you expect to prove. 

Mr. CARPENTER. To prove that Mr. Evans was a first-rate trader 
and good business man. 

Mr. Manager MCMAHON, I expect we shall agree to that. 

Mr. CARPENTER. That is the end of it, then. 

Mr. BLAIR. That is all we wanted to prove by Major McLaughlin. 

Mr. CARPENTER. Let us bave this agreement understood. I un- 
derstand that the managers consent that Mr. Evans was a first-class 
trader and a good business man, recommended unanimously by the 
board ? 

Mr. Manager MCMAHON. We admit that the appointment itself 
was a good appointment; but it was unfortunate that he had to get 
it in the way he did. That is our admission. 

Mr. CARPENTER. I guess we had better go on with the witness. 
Your generosity is fading out again. 

Mr. Manager MCMATION. ask. 

Mr. Manager HOAR. We concede that he was a good post-trader 
and a good business man. 

Mr. Manager McMAHON. We doin rood faith. 

Mr. CARPENTER. And was unanimously recommended by the 
council of administration and all the officers at the post about the 
Sth day of March, 1276? 

Mr. Manager MCMAHON. Yes, sir. 

Mr. CARPENTER. Thatis admitted, is it? 

Mr. Manager MCMAHON. Yes, that is agreed. 
so then, but was back in 1370 as well. 

Mr. BLAIR. Then we need ask no more questions of this witness. 

Mr. Manager MCMAHON. We shall put none. 


is it not. 


now want to 


I concede all you 


Not only was he 


CHRISTOPHER C. AUGUR sworn and examined. 
By Mr. BLatr: 


Question. What is your rank and present command? 

Answer. My rank is that of brigadier-general in the Army, and I 
at present command the Department of the Gulf. 

Q. How long have you held that command ? 

A. I have held that command 
year. 

Q. Where did you command previously ? 

A. I commanded previously to that the Department of Texas. 

Q. How long did you command in Texas ? 

A. I commanded in Texas from early in January, 1°72. 

Q. Did these several commands that you have held bring you into 


since some time in March of last 


| relations, correspondence, and official communication with the Sec- 


retary of War? 
A. Yes, sir. 
Q. Did you become well acquainted with him? 
A. Very well. 
Q. Will you be good enough to state, from your own knowledge 


| and from his reputation among commanding officers in the service, 


A provision of this | What his character is as an efficient 


and honest administratér of his 
Department ? 

A. So far as I know and so far as I had relations with him in ref- 
—and so 
far as I know in other respects, his administration was regarded as 
a just, able, and eflicientone. He was zealous for the interests of the 
service, so far as my own departments were concerned. 1 know that 
from his manner and from my intercourse with him. 

Q. Was his character upright in dealing with all business? 

A. So far as I ever heard. 

Cross-examinued by Mr. Manager MCMaAnion : 
Q. Where did Mr. Belknap reside before he was appointed Secre- 


tary of War? 


A. I do not know of my own knowledge. I understood that he was 


| a resident of Keokuk, lowa. 


Q. Were you aware of the fact that he was collector of internal 
, 


A. Not of my own knowledge. 
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Mr. CARPENTER 


aot eXamination is 
Mr. Manager MCMAHON 
tion the « t of the 
we may go before we get 


Will the managers state w hat the objec t of that 

I want to inquire upon cross-examina- 
ledge, and to open a matter that 
through. The gentleman would not 
take our admission, and now we want to inquire what the reputation 
of General Belknap may have been at Keokuk, lowa, in public mat- | 
ters in connection with internal revenue, 

Mr. CARPENTER. We shall be glad to have you do it. 

Mr. Manager MCMAHON, The gentlemen may laugh . 
ress the inquiry we the right to cross-examine. 

Mr. CARPENTER. You can sail right in. 

q. (By Mr. Manager MCMAnion.) State whether you had any ac- 
quaintance with or knowledge of what people said about him in the 
town in which he lived as to his reputation for honesty and fair deal- 
ing in public office. 

A. I know 


i) 


Kten witness’s know 


into 


but if they | 


nothing of it. 
About how much association have you had with people who are 
intimately acquainted with General Belknap ? 
A. None, except with officers of the Army. 
(). How near did you ever live to General Belknap ? 
A. Ide not know. I have been on the frontier at Omaha since 1867 
and in Ido not know where the Secretary resided during that 
time 


Pexas. 


And you have no knowledge of what his neighbors and those 
who associated with him say about him at home in Keokuk ? 
A. No, sir; L only know him through his connection with the Army. 


Rautra P. Lows sworn and examined. 


By Mr. CARPENTER: 
Where do you reside? 
In Washington City. 

(). How long have you resided here ? 

A. Two vears last May. 

q). Where did you previously reside ? 

\. I formerly resided at Keokuk, Lowa. 

«. What official positions have you held in the State of Iowa? 

A. | was prosecuting attorney tor the State of Iowa and for the 
Federal Government a part of the time; I have been on the district 
bench; I have filled the office of governor and member of the supreme 
bench of lowa 

(). How long had you lived in Keokuk before coming here ? 

A. Twenty-five years. 

Q. How long have you known and how intimately have you known 
General Belknap? 

A. About a quarter of a century. 

4). How intimately ? 

\. Lshould think as intimately and as closely as any other person | 
outside of his own family. 

«. Do you know his reputation and character in the city of Keokuk 
in regard to private and public life ? 
A. Lthink Ide. He was a close neighbor of mine. He lived next 
door to me with bis family up to the time he came here as Secretary 

of War. 

q. What was that character? 

A. IL think it was very good. During the twenty-five years I have | 
known the General I had no reason to distrust—— | 

Mr. Manager MCMAHON. Never mind that. It is only his general | 
reputation among his neighbors that is competent. 

«). (By Mr. Carpenter.) As the managers are getting a little 
anxious on one point, [ will ask you if you know anything about his | 
reputation as internal-revenue collector? 

\. I know something of it, his general reputation. 

(). Was that good ? 

A. The collections of the internal revenue in that district were very | 
large, unusually e during the time he was collector. I think the | 
collections were very close indeed, 

Mr. Manager MCMAHON, ‘That is not the question. 
is his reputation. I object, of course. 
his neighbors said on the point. 

Q. (By Mr. CARPENTER.) Very well; what was his reputation in 
that respect ? 

A. I think it was very good indeed. 


Qiuestio 
{ul tion, 


Answer 


larg 


The question 
The proper question is what 


Cross-examined by Mr. Manager McManon: 


Q. Were you ever connected with him in business? 

A. Yes, sir; he was a partner of mine in the practice of the law. | 
When he first came there he entered my office as partner. 

Q. By whom was he appointed collector of internal revenue ? 

A. I presume he was appointed by the President of the United 
States, 

«. Who was President at that time ? 

A. I believe it was Andrew Johnson. 

Q. How long did he hold that place ? 

A. He held it up to the time he was appointed Secretary of War; | 
two, three, or four years. 

Q. Are you acquainted with Hon, Mr. McCrary, Representative 
from that district ? 

A. Very well. 





| 
| 
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Q. You can state now all you know about certain charges, if any. 
being preferred against the collector of internal revenue, if there were 


any, in regard to the management of matters in that district. 


A. I never heard of any. 

. Was there not an etfort made for his removal? 

A. I never heard of it. 

q. Are you not aware that Mr. McCrary when elected made forma] 


application to have him removed ? 


A. Lam not. I never heard of it before. 

Q. You did not know that? 

A. No, sir. 

Q. Lunderstood you to say that you left there two years ago. 

A. A little over two years ago. 

Mr.CARPENTER. Will the Sergeant-at-Arms go over to the House 
and request Mr. McCrary to come here as a witness ? 

Mr. Manager HOAR, I think Mr. McCrary has gone home for the 
SESSION. 

The Witness. Mr. McCrary has returned home. He is not here. 

Mr. Manager MCMATBON, =I was not aware of the fact myself when 
I put the question, or I should not have put it in that shape. 

Mr. CARPENTER. We ask the court now for a subpeena to be 
issued at once and be delivered to the Sergeant-at-Arms at once for 
Hon. Mr. McCrary, a member of the House from Iowa. 

Mr. Manager MCMAHON, The gentleman had better put it ina 
different shape. Mr. McCrary being a member of the House, and 
the House being in session, whether a subpaena could reach him is a 
question that the gentleman had better consider. 

Mr. CARPENTER. He cannot protect himself against a subpena 
of the court by leaving his duties in the House. 

Mr. Manager MCMAHON. If the House has given him leave, it is 
a matter between him and the House. 

Mr. CARPENTER. If he is absent on leave he is a private citizen 
pro tanto. 

Mr. Manager MCMAHON. I have no further suggestion to make. 

Mr. CARPENTER. Much obliged to you for what you have made. 

Mr. Manager MCMAHON. I will proceed with the cross-examina 
tion of Mr. Lowe. (To the witness.) Have you never heard the 
transactions of the defendant impeached by people that were his 
neighbors out in Keokuk, lowa? 

A. Luever heard of but one circumstance, and that grew out of his 
real-estate operations. All the real-estate operators there went over 
the board in the crisis of 1857, and General Belknap, like all the oth 
ers, Was unable to meet all the liabilities that he had incurred during 
the few years prior to that crisis. 

Mr. Manager MCMAHON. Ido not care about those matters. 

Mr. CARPENTER. Had you not better go on and press it? 

Q. (By Mr. Manager McManon.) What I want to get at is whether 
you ever heard any person speak of his transactions; I do not want 
the transactions themselves. 

A. I heard of a rumor of a particular transaction which was settled 


| to the entire satisfaction of all the parties as I understood. 


q. It required settlement, did it ? 


A. Ido not know; it was settled. I saw Mr. Lomax’s communica 


| tion to the Tribune—he was the party concerned—in which he stated 


that the transaction had been settled to his entire satisfaction, and 
I think of the public there generally. 

Q. While that thing was unsettled was there talk about it? 

A. There was some talk about it. 

Q. Of what character ? 

A. Of the character that he did not meet his liabilities; that he 
had incurred a certain liability which he was unable to meet; but as 
svon as he got able, as soon as he came out of the Army, he had 
some money and settled it to the satisfaction of all parties. The 
transaction came out, I think, while he was in the Army. He did 
not meet the liability at the time perhaps he should have done, but 
very soon after he came out it was arranged to the satisfaction of 
everybody. 

Q. What did you hear, if anything, in regard to his transactions as 
collector of internal revenue, not only at the time that he was col- 
lector, but at any time then or subsequently ? 

A. All that I heard was very good ; all in his favor. 

Q. That is, there was a great deal of revenue? 

A. I heard that he was praised here at Washington for his prompt- 
ness and fidelity as an officer and for the large collections which he 
made in that district. 

Q. Do you not know that they made very large collections in Mis- 
souri; that while the thing was running “ crooked” there the collec- 
tions were very large? 

A. Ido not know. I did not hear anything about that. 

Q. And since the law is enforced the collections are very small, are 
they not? 

A. I do not know about the operations in Missouri. I never heard 
anything about them until this “ whisky ring” was ferreted out and 
the parties punished. 

Re-examined by Mr. CARPENTER: 

Q. You said that a cerivin transaction was settled. The managet 

asked you if it was a transaction that needed settlement. How is it 


about book accounts between two individuals; do they need settle 
ment ? 
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A. I suppose so. 

Q. When a promissory note is paid that is a settlement of the note, 
js it not? 

A. I presume so. I understand it to be so. 

Q. The sum and substance, head and front, of this thing was that 
General Belknap was a little short at one time? 

A. Yes, sir, unable to meet his real-estate obligations. 

Q. That is common with dll speculators in that town? 

A. Yes; about three-fourths of the town, I think, became bankrupt 
then. 

(). Of course I understand you to say, Governor, that he subse- 
quently did meet the obligation to the satisfaction of the man to 
whom he was owing? 

A. I saw a statement under the hand of Mr. Lomax to that effect. 

Mr. CARPENTER. Mr. President, I desire to call Senator ALLISON, 
of lowa. 

The PRESIDENT pro tempore. The Senator will stand in his place 
and be sworn. 

Hon. WILLIAM B, ALLISON sworn and examined, standing in his 
nace. 

' By Mr. CARPENTER: 

Question. Where do you reside? 

Answer. I reside at Dubuque, Iowa. 

Q. How far from Keokuk ? 

A. About two hundred miles. 

Q. How long have you known General Belknap ? 

A. I have known General Belknap since 1859, I think. 

(). Are you acquainted with his general character and reputation 
in the city of Keokuk, and the State of Iowa, andall around that 
neighborhood ? 

Mr. Manager LAPHAM. Mr. President, I desire to make an objec- 
tion to that question. If there is any rule in the world that is well 
settled, it is that a witness not of the vicinage of the person to be 
sustained cannot be called to prove his general character. No man 
can go two hundred miles for the purpose of ascertaining the repu- 
tation of another and then testify to it. The question has been re- 
peatedly decided. 

Mr. BLACK. How near must he be ? 

Mr. CARPENTER. Will the honorable manager allow me a ques- 
tion? 

Mr. Manager LAPHAM. Certainly. 

Mr. CARPENTER. What would be the vicinage of General Grant 
if his character was in question, or General Sherman, or General 
Phil Sheridan ? 

Mr. Manager LAPHAM. 
present residence. 

Mr. CARPENTER. We could take our choice? 

Mr. Manager LAPHAM. Yes. 

Mr. CARPENTER. But could not take both. 

Mr. Manager LAPHAM. You may prove the general reputation of 
General Belknap at any former period of his life by anybody that 
kuew what it was; but I admit that the rule is perfectly well settled 
in all courts that no man can go from the vicinage of another a dis- 
tance of two hundred miles and there learn sufficient to enable him 
to speak upon a question of general reputation. 

Mr. BLACK. What is the precise distance, Mr. LAPHAM; how 
many miles, furlongs, feet, and inches must the witness have resided 
from the party’s residence ? 

Mr. Manager LAPHAM. 
hood.” 

Mr. CARPENTER. That means the jurisdiction of the justice of 
the peace, does it not? Isnot that “the vicinage” to which the man- 
ager refers ? 

Mr. Manager LAPHAM. 

Mr. Manager MCMAHON, I suggest that the proper foundation is 
this: If the witness who proposes to speak is well acquainted with 
the neighbors who are about the party, he can then speak as to what 
the neighbors say. I think that is the true rule. 

Mr. CARPENTER. Will not the reporter read that question ? 

The PRESIDENT pro tempore. The reporter will read the question. 

The question was read by the Official Reporter, as follows: 

Q. Are you acquainted with his (Belknap's) general character and reputation in 
the city of Keokuk, and the State of Iowa, and all around that neighborhood ! 

The PRESIDENT pro tempore. 
jection ? 

Mr. Manager LAPHAM. Yes, sir; we object. 

The PRESIDENT pro tempore. Shall this interrogatory be ad- 
mitted ? 

The question was decided in the affirmative. 

The PRESIDENT pro tempore. The question will be answered. 
_A. [have no special knowledge of General Belknap’s character at 
Keokuk. Of course I know a good many people in Keokuk. I know 
inthe State of Iowa, that, so far as acquaintance goes, he bore a 
good name, 

No cross-examination. 


Either their former residence or their 


Within what is termed “the neighbor- 


Not quite that. 


Do the managers insist on the ob- 


ae GEORGE G. WRIGHT sworn and examined standing in his 
place, 








By Mr. CARPENTER: 

Question. How long have you known General Belknap? 

Answer. About twenty-five years. 

Q. How far do you reside from him? 

A. Counting Keokuk as his home, I reside about one hundred and 
fifty miles. I did reside, however, for fifteen years within fifty miles 
of him. 

Q. You say you have known him for about a quarter of a century? 

A. Yes, sir. 

Q. Do you know his general reputation in the State of Iowa? 

A. I think I do. 

Q. What is it, good or bad ? 

A. 


Good. 


Cross-examined by Mr. Manager MCMAHON : 
Q. Did you ever hear a Keokuk man speak of General Belknap? 
A. O! yes, sir. 
Q. Did you ever hear his integrity questioned ? 
A. Never. 


Tuomas H. RuGER sworn and examined. 
By Mr. CARPENTER: 
Question. You are an officer of the Army ? 
Aiswer, I am. 
Q. A graduate of West Point? 
A. Tam. 
Have you been some years superintondent at West Point? 
I have been. 
. How long? 
. Since the Ist day of September, 1571. 
. Are you still there? 
A. Lam. 
Q. Have you as Superintendent of the Military Academy been in 
official communication and relations with the Secretary of War while 
General Belknap was in that office ? 

A. Yes, sir. 

Q. From your knowledge of General Belknap and his manner of 
doing business, I ask you what, in your opinion, wasthe general char- 
acter of that administration ? 

A. So far as the Military Academy is concerned, the character has 
been that of a person who was zealous for the welfare of the academy 
and attentive to his duties 

Mr. Manager MCMAHON. That is not in issue in this case. 

Mr. CARPENTER. 0, yes, it is. 

Mr. Manager MCMAHON. I certainly must raise that question. 
We have no objection to his honesty, integrity, and official patrenage 
being brought in; but, as to the Military Academy, I fail to see how 
it comes in. 

Mr. CARPENTER. It only comes in as one branch of the service 
over which he was administering. 

Mr. Manager MCMAHON. You are only entitled to go into general 
reputation. 

Mr. CARPENTER. 
business. 

Mr. Manager MCMAHON. No; general reputation for honesty and 
integrity ; not in any particular branch, but generally. I submit the 
question to the Senate. 

Mr. CARPENTER. Let the question be reported. 

The question and answer were read by the Official Reporter, as 
follows. 


General reputation as to each branch of the 


Q. From your knowledge of General Belknap and his manner of doing business, 
Task you what, in your opinion, has been the general character of that adminis 
tration | 


A. So far as the Military Academy is concerned, the character has been that of 


@ person who was zealous for the welfare of the academy and attentive to lis 
duties——- 


Mr. CARPENTER. Nothing further. 

Mr. Manager MCMAHON, If that is all, we have no questions to 
ask. 

8S. V. Benét sworn and examined. 

By Mr. CARPENTER: 

Question. You are an Army officer ? 

Answer. Yes, sir. 

Q. A graduate of West Point? 

A. Yes, sir. 

Q. How long have you been in the service? 

A. About twenty-seven years. 

Q. What is your present position ? 

A. Chief of Ordnance, United States Army. 

Q. Were you Chief of Ordnance during the time General Belknap 
was Secretary of War or some portion of it? 

A. I have been Chief of Ordnance since June, 1874, 
Q. Before that, in what position were you? 
A. I was acting Chief of Ordnance for several months prior to that 
date, and prior to that I was assistant in the office of the Chief of 
Ordnance since October, 1369. 

Q. And from that time you were more or less familiar with the bus- 
iness of the office? 
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r; entirely familiar with it. 
is about the amount of funds disbursed through your 

in annually ? | 
A I did not know that question would be asked, but I guessed at 
it, and I should say that we have expended through the office—I can- 
not say how much ipually ; but since July, 1569, there has been ex- | 
yp nded over SLB 000 0080, 

(). Yours is a Bureau of the War Department? 

A. Yes, sir | 

Q. And the funds that go to that and to all the other Bureaus of | 
the Department are in a general way supervised by the Secretary of | 
War, are they not? 

\ Yes, sir. 

Q. Drawn on bis requisition from the Treasury Department ? 

A. Yes, sir; all of them. 

lask you now, from your knowledge of General Belknap and his 

connection with the public service and yourself with him as public | 
officers, Whether in your opinion the general administration by Gen- 
eral Belknap of the War Department has been a good one or a bad 
one or what tt has been? 


A. My unpression is that his administration has been most excellent. | 
Cross-examined by Mr. Manager MCMAHON. 


(). Explain how this money was passed through the Secretary’s | 
hands and how many persons are in the different Departments who | 
are checks upon it. It is not in. bis private pocket to handle as he 
pleases, is it? 

A. Not at all? 

Q. Explain how many checks there are upon that to guard it. 

A. Whenever I desire money to be sent to a disbursing officer at an 
arsenal, I make a requisition upon the Secretary of War for a certain | 
amount of money under a certain appropriation to be transferred to 
that officer. tle then makes a requisition upon the Treasury Depart- 
ment, aud the money is sent from the Treasury Department to the 
oflicer 

Q. flow many different persons would be able to show that money 
hac, been abstracted by him if it had been abstracted by him, accord- 
ing to the checks and method of doing business in the Department ? 

A’ I cannot answer that question. 

4). More thau one person, would there not be ? 

A. In fact, I do not see how he could abstract it at all. 

Mr. Manager MCMAHION, That will do. 


Re-examined by Mr. CARPENTER: 


Q. Would it be possible for an unserupulous Secretary of War to 
have fingers in contracts of considerably large amounts ? 

A. If he had some one to help him, probably. 

«). Are there not a good many ways by which a Secretary of War, 
if he were a dishonest man, could lay aside a good deal of money? 

A. Lthink so. I think it almost impossible to have the checks 
and balances so closely and perfectly arranged that a dishonest man 
could not take advantage. 


Recross-examined by Mr. Manager Hoar: 


Q. Do you mean to say that it would be possible for a Secretary of 
War to have those fingers—to use the phrase of the counsel—in con- 
tracts with your knowledge or without your knowledge ? 

A. I say that usually in such transactions it requires more than | 
one party. 

q. But you were asked by the counsel whether it would not be 
possible for an unscrupulous Secretary of War to have fingers in con- | 
tracts, and you said it would. Now I ask you whether that would 
be possible without your knowledge ? 

A. I think it might be without my knowledge, but I have my 
doubts. Ido not know that I could answer the question positively. | 
I do not really know that he could very well. 

Q. Then it would not be possible for an unscrupulous Secretary of | 
War to commit that dishonesty without being detected by you and 
being exposed? Is that what you mean to say? 

A. Lshould think it would be very difficult. 


Anprew A. HumMprureys sworn and examined. 
By Mr. CARPENTER : 

Question. You are an Army officer, and a graduate of West Point? 

Answer, Yes, sir. 

q. Chief of Engineers ? 

A. Chief of Engineers. 

«. How long have you been in the service ? 

A. Since 1831, with the exception of a year or two. 

@. Were yon Chief of Engineers during the administration of Bel- 
knap as Secretary of War? 

A. IL was. I became Chief of Engineers in August, 1366. 

Q. Your Bureau is part of the War Department, of course ? 

A. Yes, sir 

Q. Are your duties of snch a character as to bring you into very close 
communication officially with the Secretary of War? 

A. Very constant and close communication. 

Q. From what you have seen and known of his administration as 


Secretary of War, I ask you whether it has been a good one or a bad | 
? 
one; 





SS 


A. His reputation has been high as aman of integrity and as a man 
of ability. 
No cross-examination. 


R. B. Marcy sworn and examined, 
By Mr. CARPENTER: 
Question. You are an officer of the Army ? 
Anawer. Yes, sir. 
Q. A graduate of West Point? 
A. Yes, sir. 
Q. What position do you hold at present ? 
A. Inspector-General of the Army. 
Q. Have you held that office during the administration of Belknap 


| in the War Department? 


A. All the time. 

Q. Are the duties of your office of a character to bring you into close 
relations with the Secretary of War? 

A. Quite so, 

Q. From your knowledge and experience under his administration 
what do you say of it; was it good or bad? 

A. I should say that he conducted the affairs of the War Depart- 
ment, in my judgment, with eminent zeal, ability, and integrity. 

Q. I want to ask you about sutlers in the Army previous to 1872, 
Under the old system were they always living at their posts or were 
they sometimes living away from their posts? 

A. Inever knew one who lived away from the post. There may have 
been exceptions tothat, though. When I was stationed at military 


posts on the frontier, the sutlers always made their homes at the 


posts. They were away purchasing goods a portion of the time, but 
they were generally at the post. ’ 

@. Was there any regulation of the Armwny requiring them to reside 
at their posts previous to that of March 25, 1872? 

A. I do not think there was any specific regulation, but it was gen- 
erally understood that they were to do so. 

No cross-exanination. 


WILLIAM MCKEE DUNN sworn and examined. 
By Mr. CARPENTER: 

Question. Are you an officer of the Army—the Judge-Advocate-Gen- 
eral ? 

Auswer. Yes, sir. 

Q. Have you been present during the testimony so as to know what 
is meant by the “ Robinson letter” that has been introduced here ! 

A. Yes, sir. 

Q. Where did you first see that letter ? 

A. I think I first saw it in the office of the Secretary of War. 

Q. At what time? 

A. About the time it was received, I should think; not long after 
it was received. It was before there was any action taken on the 
record of his trial. 

Q. Where did you see it afterward. 

A. I saw it afterward in the office of the Judge-Advocate-General. 

Q. You were assistant judge-advocate-general at that time? 

A. At the time I first saw the letter I was the assistant judge-advo- 
cate-general. 

Q. Was the case of Robinson being considered in the oflice of the 
Judge Advocate-General ? 

A. I think it was at that time. My recollection is that I was called 
into the oflice of the Secretary of War and was asked whether thie 
record was in my office in the War Department building. It was 
not. That was the first I had heard of the case. 

Q. And that was about the time you saw the letter? 

A. I think so. I either saw the letter then or it was read to me. I 


| became acquainted with the contents of the letter in some manner 


Q. While the case of Robinson was under consideration in the Di 
partment ? 
A. Yes, sir; before the case of Robinson was acted upon by the 


| Secretary of War. 


Q. Do you know that the Secretary of War recommended the ap- 


| proval of the finding of that court ? 


A. I have every reason to believe he did. It was my business when 
reports of cases of oflicers were sent up from the Judge-Advocat: 


| General to read them to the Secretary of War; and while I do not 
| distinctly recollect that I read that record to him, I think I did. At 


least I have sufficient reason to believe that he thought the sentence 
ought to be approved. 

Q. You have held this oflice while General Belknap was Secretary 
of War? 

A. Yes, sir. ; 

Q. What, in your opinion, was the general character of his admin- 
istration of the War Department? 

A. So far as I could judge, I would characterize it as General Marcy 


| did; that it was able, zealous, and honest. 


Cross-examined by Mr. Manager MCMAHON : 


Q. Do you remember how it was that the Robinson letter was found 
or hunted up in your office after the resignation of the Secretary of 
War? 

A. Yes, sir. 





TRIAL OF WILLIAM W. 


Q. It was through a publication of Robinson’s, was it not? 

4. I think that after Robinson made a publication the letter was 
inquired for. 

Q. The President of the United States ordered a search for it, did 
1e not? 

, 4. I know nothing about that. General Townsend, I think, was 
he party who first made inquiry about it. 
There had been a publication by Robinson in which he alluded 
You remember that fact, that he had written such a letter? 

A. Yes, sir. 

(). Search was made, and it was found in your office ? 

4. I do not know that he had alluded to the fact that he had writ- 
ten such a letter, but in some way or other he claimed credit for the 
exposure of Secretary Belknap. 

Q. And claimed, did he not, in an interview to have brought the 
attention of the President to it as well? 

\. Ido notremember. There was some newspaper article published 
in regard to it. 


SAMUEL F. MILLER sworn and examined. 
By Mr. CARPENTER: 

Question. You are, I believe, a civil officer of the United States? 

Auswer. I have the honor to be one of its officers; a member of the 
Supreme Court. 

(). How long have you been acquainted with General Belknap ? 

A. I think since 1851 or 1e52; I am not precisely sure which year. 

«). Where do you reside ? 

A. L reside in Keokuk, lowa. General Belknap came to Keokuk, I 
think, a year or a year and a half after ldid. I weut there in the 
spring of 1850. 

'(. You have known him ever since ? 

A. I have known him, I think, very well since. He married just 
shortly afterward a young lady across the street from my house, and 
my sister-in-law was bride-maid to his first wife; and we have been 
on social and friendly terms from that day to this. 

(). Are you acquainted with the general character of Belknap in 
the city of Keokuk? 

A. I think I can say that I am. 

(). What is it, good or bad? 

\. It is very good, 

. What is his character, if he has any, in the city of Keokuk as a 
collector of internal revenue ? 

\. General Belknap was collector of internal revenue after I came 


to be a judge, and [ resided in Keokuk about three or four months in | 


the year; I remember paying my own income tax to him; and I never 
heard anything said against General Belknap in the world as regards 
his character as a collector of internal revenue. 

(). It has been said here that at some one time of his life he was 
pretty short and could not pay some debts that he had contracted for 
realestate. Do you know anything about that? 

\. I think that was true. 

Q. Do you think he lost any character in Keokuk on acconnt of it? 

(). Ido not think he did. I think, if you will permit me to say so, 
that I did the largest collecting business at that time in Keokuk or 
Southeastern Iowa, and among other collections I had a good many 
notes and claims against Mr. Belknap, and I know of no man in those 
pressing circumstances who acted with more honor uniformly than 
General Belknap did. 

No cross-examination. 


Hon. Joun A. KASSON sworn and examined. 
By Mr. CARPENTER: 

Question. You are a member of the House of Representatives from 
the State of Iowa? 

Answer. I am. 

(). Where do you reside in the State ? 

A. At the capital, Des Moines. 

Q. How long have you known General Belknap ? 

A. leannot say exactly. I should think eight or ten years; perhaps 


longer. 


(. Do you know what his general character is in the State of Iowa? | 


A. I think I do. 
Q. What is it; good or bad ? 


under consideration by the Senate. 

No cross-examination. 

Mr. CARPENTER. 
testimony that in our opinion as counsel we can properly and safely 
introduce until Mr. Evans is sworn. We now repeat the request that 
the court adjourn for a reasonable time to enable Mr. Evans to be 
present. 

Mr. Manager MCMAHON. We certainly renew our objections, Mr. 
President, to a continuance without a compliance with the rule, or, if 
not the rule, a rule that ought to be established by the Senate, that 
the materiality or pertinency of the testimony expected be submit- 
ted to the Senate. The question has been argued. 

Mr. BLACK. Do you mean to say that you want us to make this 
statement on oath? 


| through. 


| we only rise now to enter it formally |} 


| be summoned as 


| must give the information. 


| John S. Evans, at 
| June, 1876. 
A. His reputation is good, and unimpeached until the matter now | 





Now, Mr. President, we have completed all the | 
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The 


Mr. Manager MCMAHON. Senator from Vermont put a ques 
tion awhile ago which indicated the idea. 

Mr. SHERMAN. I 
Evans here and when ? 

Mr. Manager MCMAHON. About seven days, I should judge from 
what has been said. I may be wrong about that; but he is the other 
side of Fort Reno, and I understand that the commander at Fort Reno 


ask what is the probability of getting Mr. 


| is here and says that when these streams get up they stay up for three 


or four days. The railroad is torn up and the stages cannot get 

Mr. SHERMAN. I should like to know whether General Belknap or 
his counsel had any opportunity to cross-examine the witness Evans 
when he was examined before the committee of the House. 

Mr. CARPENTER. Of course not. 

Mr. Manager MCMAHON. 1 think not. 
Mr. ROBERTSON. I move that the Senate sitting as a court of 
impeachment adjourn, 
Mr. CARPENTER. 
ment? 

Mr. ROBERTSON. I withdraw the motion. 

Mr. CARPENTER. Mr. President and Senators, we ask leave to file, 
in support of a motion for postponement of this trial to some reason- 
able time, the following affidavit: 


Will not the Senator withdraw that for a mo- 


In United States Senate sitting as a « 
THE UNITED STATES ? 


ourt of impeachment 


re ; 
Wituiam W. Becknar. § 
District OF ¢ 

W. W. Belknap, being first duly sworn on oath, says that he has 
counsel, Hon. J. S. Black, Montgomery Bla and Matt. H. Carpenter 
pects to prove by John S. Evans, and after such statement is advised b 
counsel, and verily believes, that the testimony of said Evans is1 
sary for his defense in this cause, the said Eva 
appointment the articles of impeachment are based; that formed 
and believes that said Evans is en route for Washington and detained by hich 
water obstructing the reads, but that he will be in as soon as he can 


get here, and 
this application for postponement of the trial is made in good faith, and not for ck 
lay. 


OLUMBIA, &3 


fated 

what he ex 
his said 
terial and nec 
Saine pel l 


us being the on upon whose 
said affiantis in 


WM. W 


Tul A.D 
W. J 


BELKN 
1876 
McDONALD 
Oh.ef Clerk Senate 
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Subscribed and sworn to before me this 12th day of 


Mr. Manager MCMAHON, The objection has been fully stated, and 
ere, 
Mr. EDMUNDS. May I ask the Chair what the pending question 
is if it is in order to make an inquiry? 
The PRESIDENT pro tempore. Counsel on the part of the respond- 
ent have presented an affidavit and counsel have asked a postpone- 
ment in accordance therewith. There is no formalemotion. 
Mr. EDMUNDS. . Lask that the motion for post ponement be reduced 


to writing, if it is in order to make such a request. 


The PRESIDENT pro tempore. 
tion to writing as required. 

Mr. CONKLING. I should like to inquire of somebody the date 
when Evans’s name was furnished to the appropriate authorities to 
a witness. 

Mr. Manager HOAR. Mr. President, I think I ought to state a fact 
which perhaps will be considered as favorable by the counsel for the 
defendant, but I will state what Lam informed by the Sergeant at- 
Arms. I understand that Evans has actually 
fore the Senate, in obedience to the subperna, if it were a subpcaua, 
or to the telegraphic information that a subpeena had issued. 

Mr. CONKLING. When was that? 

Mr. Manager HOAR. Iam not able to say; 
I suppose 
weakens the claim of the defense. 

Mr. CONKLING. My purpose was only to know what diligence 


The counsel will reduce their mo- 


been in attendance be- 


the Sergeant-at-Arms 
that rather strengthens than 


> 


, : 
they had observed jn getting him summoned. 


The PRESIDENT pro tempore. The return can be read which will 
show the fact that the Senator from New York has inquired about. 


| The Secretary will read the return. 


The Chief Clerk read as follows: 


Wasnincton, D. C., July 1, 1276 


same to the within named 
evening of the 22d day of 


I made service of the within subpeena, telgraphing the 


phing 
Fort Sill, Indian Territory, on the 


JNO. R. FRENCH 


Sergeant-at-Arms United Siates senate 


Mr. CONKLING. Mr. President, my inquiry was simply when the 
respondent cr his counsel took the proper steps to have this man 
summoned first; what date that was? 

Mr. BLACK. I should say immediately after the time was fixed for 
the trial, as soon as it was possible for us to do so. 

Mr. EDMUNDS. He is in the general list of witnesses ordered by 


| the Senate. 


Mr. BLACK. I understand the managers to say what I know to be 
true myself, that we have used all possible diligence to get this wit 
ness here; that there can be no objection to anything we ask for of 
which that is a suflicient ground. 

Mr. Manager LAPHAM. Mr. President, I desire to make a single 
suggestion to the Senate upon the point of our objection that the 
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respondent in support of this application should be required to state 
what he expects to prove by this witness as a condition of postpone- 
ment at this stage of the case. The re spondent entered upon the 
trial without objection, upon the assumption that he was ready for 
trial. Weare now inthe midst of the trial; and a different rule, I 
submit, applies to this case from what would have been applicable 
if this applic ation to postpone had been made before the trial com- 
menced, upon the ground that Evans was not here in attendance. We 
have waited until the evidence on our side iscompleted, with the right 
to call this witness in case he comes, for we want him, I apprehend, 
much more than the defense. We have waited until the defense have 
exhausted in the main their evidence according to the suggestion of 
the counsel. Now they propose to stop this trial midway, and post- 


pone the further hearing by reason of the absence of this witness, | 


Without any suggestion as to what they propose to prove in respect 
to this case by him. I submit that an application now, pending the 
trial, is upon an entirely different footing from an application made 


before the trial is entered upon on the supposition and statement that | 
the party is not ready for trial and cannot properly commence it, | 


The defendant did not ask to postpone this case on the ground that 


his witnesses were not here. He entered upon the trial on the 6th | 


of the present month, the day assigned by the Senate for the trial, 


Without objection that he was not prepared to go through with it. | 


It was then the proper time, if his witnesses were not here, for him 


upon the trial, and having proceeded to the point we now have 
reached, I submit that the application to postpone is upon a different 
footing from what it would have been if made then. 

Mr. CARPENTER. Mr. President, the reason 7.1 strictness against 
an application made to adjourn a cause after the trial of it has com- 


menced in a court of law is that a jury is not a continuing institu. | 


tion. Itis summoned for a term, and it never comes again. That 
particular body never comes a second time. That is the reason, and 
it is always stated so, w hy vreater strictness is observed in regard to 
the postponement of a trial commenced before a jury. Everything 
that has been done must be lost. The testimony at the next term 
must be retaken, and the whole case proceed de nore. Here is a trial 
in the court of impeachment before the Senate of the United States, 
a body that cannot die as long as the Government lives, a continuous 
institution, that is not to lose the benetit of what has been done. 
The strict attention which has been paid by every Senator here to 
this testimony shows that it will never fade from his recollection. 
There is not the slightest fear that when the Senate shall postpone 


this hearing for a week or ten days to have this witness arrive, any 


of the testimony will be even faintly fading away at all in the minds 
of the Senate. The argument, therefore, made by the managers as 
to a nisi privs trial before a jury has no application. 

Again, he says we ought to have applied for a continuance before 
we commenced the trial. I have already stated to the Senate, and 
now repeat, that when we made our application to have this witness 
subpanaed he was not subpeenaed in our behalf, because the Govern- 
ment had subpanaed him themselves. The Government were here 
with their case, and Mr. Evans was one of their witnesses, and we 
have heard from first to last that he was one of their main and prinei- 
pal witnesses, the thought of whose absence makes their grief over- 
flow. We had no doubt that the managers were acting in good faith. 
We had no doubt that they would not proceed to the trial until they 
knew theirchief witnesses were atcommand. We had no doubt that 
Mr. Evans would be here; and as soon as the fact came to our knowl- 
edge that he was not here, we even interrupted a witness on the stand 
to vive notice that we should be unable to proceed with our evidence 
without him, and on an order moved by the Senator from Vermont, 
I think, a subpoena was actually issued, and was put into the hands 
of the Sergeant-at-Arms at once. 

Mr. BAYARD. I should like to ask counsel are we to understand 
that the defendant has not summoned this witness at all, but has 
relied on the subpeena issued on the part of the prosecution ? 

Mr. CARPENTER. ‘The fact is this: We applied in the first appli- 
cation made to have Evans subpenaed as our witness, and supposed 
that he had been. After the trial commenced and we came to inquire 
into the matter, we ascertained that the officers had not subpanaed 
him for the defendant because they had subpeenaed him for the prose- 
cution 

Mr. Manager MCMAHON. The order was simply this: That wit- 
nesses were to be summoned at the expense of the Government whom 
a certain committee said should be summoned. The respondent was 
at liberty to summon any one at his own expense. 

Mr. BLACK. It was the 14th day of June that the list of wit- 
nesses Summoned on the part of the accused was ordered to be trans- 
mitted to the Secretary of the Senate. 

Mr. CARPENTER. This matter is very easily settled. Here is the 
upplication which we made for our witnesses and which the Senate 
ordered to be submitted to a committee named in the order, and on 
the first page of that list is the name of John 8. Evans, and this came 
from the committee approved by the committee, signed by Senators 
FRELINGHUYSEN, THURMAN, and ClURISTIANCY, and it was received 
by the Clerk of the Senate on the 2lst day of June. So we hada 
right to suppose that the witness was to be here, and we supposed 
that he was here. The very moment we ascertained that he was not 


| there or how broad the freshet is, ldo not know. The testimony, 


| here we did everything that we could to protect our rights in the 
matter. 

Now I re spec tfully ask the following order: 

‘The respondent’s counsel ask for an order that the further trig] 
this cause be postponed until notice be given by the Senate to t} 
House of Representatives of the United States and to the respondent 

I put it in that form because he may be here by Saturday ; he may 
not until Monday. I do not know anything about his wherealx 
or when he will be here, except what has been stated in the Se 

Mr. ROBERTSON. Is it known that he will be here at all? 

Mr. CARPENTER. It has been stated several times in the Senat; 
that telegrams have been received that he is on his way and is o; 
staid in his coming by freshets which prevent travel, and that he wij] 
be here just as soon as he can. Precisely how high the tide is rising 


of 


hats 


that he is on his way and will get here as soon as he can. I ther 
fore ask for that order in that form. 

Mr. Manager JENKS. 1 will ask the counsel whether all the rest 
of their testimony has been given? 

Mr. CARPENTER. There are two or three witnesses that we ea; 
not properly call, as I have said, until we see Mr. Evans. Aside from 
that I think we have none; and yet if anything should occur in the 
mean time, we do not wish to be cut off by a formal close at this 


| point. 
to have asked a postponement yntil their arrival. Having entered | 


The PRESIDENT pro tempore. The Secretary will report the order 
asked by the counsel. 

The Chief Clerk read as follows: 

The respondent's counsel ask for an order that the further trial of this ca 
postponed until notice be given by the Senate to the House of Representatives of 
the United States and to the respondent, 

The PRESIDENT pro tempore. The question is on the order just 
read. 

Mr. CONKLING called for the yeas and nays, and they were ordered. 

Mr. BAYARD. Pending that call I move that the Senate sitting 


|} as a court of impeachment do now adjourn. 


Phe motion was agreed to; and (at five o’clock p. m.) the Senat 
sitting for the trial of the impeachment adjourned. 





THURSDAY, July 13, 1876. 


The PRESIDENT pro tempore. The legislative and executive busi 
ness of the Senate will be suspended, and the Senate will proceed t 
the consideration of the articles of impeachment exhibited by the 
House of Representatives against William W. Belknap. 

The ususl proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. 

Messrs. MCMAHON, JENKS, LAPHAM, and Hoar, of the managers 
on the part of the House of Representatives, appeared and were con 
ducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, 
and Carpenter. 

The PRESIDENT pro tempore. The journal of yesterday's trial- 
session will be read. 

Mr. SHERMAN. As the journal is really in printed form lying on 
our tables in the Recorp, I move to dispense with its reading. 

Mr. Manager MCMAHON. Mr. President, before that is done I no 
tice in the Recorp that on an objection which was made and sus- 
tained by the Chair, the ruling of the Chair is not entered. It is in 
that place, Mr. Carpenter, where you offered the second item of G: 
eral Sheridan’s testimony. We objected on the ground that it had 
already been settled. 

Mr. BAYARD. Mr. President, I should like to be informed whether 
the Sergeant-at-Arms has any facts in regard to the witness Evans, 
obtained since our adjournment yesterday ? 

The PRESIDENT pro tempore. The Chair is just informed that he 
has, and will submit them. They are reduced to writing, and the 
Chair will submit the paper as soon as the minutes are disposed of. 
Counsel are agreeing on some difference. . 

Mr. Manager MCMAHON. On page 17 of the Recorp of to-day as 
put before us here, we find this: 





Mr. CARPENTER. Now TI call attention—it need not be rewritten or copied, of 
course—to the stipulation on page 15c of the IMPEACHMENT ReEcorD, of three points 
of fact submitted. 

Mr. Manager McManion. Section 2 is not competent, and to that we have 1 
served the objection. That is: 

“LI. That in regard to all the applications made for leave to sell liquors at | 
military posts the matter was referred by the Secretary of War to him, and by! 
investigated and reported on, and his report in all cases was adopted by the Secre- 
tary of War.” ¢ 

On this we make the point that the record must speak for itself, which is the 
question already made and settled ; and we put in the objection now to that partic- 
ular matter. 


The President nodded but said nothing, and the reporter fails to 
| have the sustaining of the objection noted. pom 

The PRESIDENT pro tempore. The Chair sustained the objection. 

Mr. Manager MCMAHON. The Recorp does not show that the 
objection was sustained. 
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The PRESIDENT pro tempore. It will be corrected in that par- 
ticular. Shall the further reading of the minutes be dispensed with? 
The Chair hears no objection. 


Phe Senate is ready to proceed with the trial. Before considering 
the pending proposition the Chair will lay before the Senate a com- 


munication from the Sergeant-at-Arms, which will be read by the 
Secretary. 

The Chief Clerk read as follows: 

SENATE OF THE UNITED STATES, OFFICE OF THF SERGEANT-AT-ARMS 
Washington, July 13, 1876. 

Sir: Permit me to communicate through you to the Senate the fects in relation 
to the summoning of John S. Evans as a witness in the impeachment trial, and as 
to his absence so far as they are known to me 

I first summoned John S. Evans asa witness at the request of the managers, and 
by telegraph, April 22. Mr. Evans in response to this summons reported in Wash 
ington on May 3 and remained in attendance untit the trial was adjourned to July 
6. He was then excused, not discharged, by the managers until July 6 

John S Evans was summoned the second time and on this occasion in behalf of 
respondent, and by telegram June 22, the receipt of which he acknowledged next 
Believing that his response in person to the first summons gave legal effect 
to that summons althongh the same was by telegraph, and that therefore an at 
tachment could issue upon that summons if he should fail to appear upon the 6th. I 
judged it a wise economy to save the expense of a deputy’s journey to Fort Sill 
with the second, and indeed the Senate will believe it was quite an absolute neces 
sity when they learn that thus far in executing the orders of this court and secur 

yg the attendance of witnesses, I have been obliged to furnish every needed dollar 
from my own lean purse. 

I learn through Mr. Fisher, the partner of Mr. Evans, by several telegrams from 
Mr. Sheareroft, Mr. Evans's book-keeper at Fort Sill, and by telegram from one of 
the officers stationed at that fort, that Mr. Evans, about the middle of the first 
week of Ju'y, started for Washington, by Fort Revo, which would give him two 

nired miles of staging before reaching railroad at Wichita, Kansas; and I far 
ther learn that that route within the past ten days has been subjected to unusual 
floods so as to greatly interrupt the passage of stages. Between Fort Sill and 
Wichita there is no line of telegraph 

I have men at Wichita, Fort Sill, and Saint Louis, to hurry Mr. Evans toward 
Washington if he should appear at either point. 

Very respectfully, 


day 


JOHN R FRENCH, 
Sergeant-at-Arme, Senate United States. 
To the Hon. T. W. Ferny, 
President of the Senate. 

Mr. CARPENTER. I have a telegram from General McDowell 
wishing to make a correction of a single word omitted by mistake in 
the printing of his testimony, and I will ask to have the telegram 
read. 

Mr. Manager MCMAHON. That has been agreed to. 
duplicate copy of the dispatch. 

lhe PRESIDENT pro tempore. The dispatch will be read. 

The Chief Clerk read as follows : 


We have a 


New York, July 10, 1876. 
To Mr. CARPENTER, 
Of counsel for General Belknap, Washington, D. C. 

In line 43, page 126, record of impeachment trial, next after the words “ except 
so far as and before the word “subletting,” the word “ forbidding " is omitted 
aud the lack of it makes the answer absurd. May not this obvious correction be 
made without my having to turn back and come in person before the court! Have 
telegraphed Manager MCMAHON. Please see him. 


IRWIN McDOWELL, 
Major General. 

The PRESIDENT pro tempore. Is there objection to this correc- 
tion? The Chair hears none, and the correction will be made. 

Mr. WHYTE. Before voting on the pending order I desire to pro- 
pound an inquiry to counsel. 

The PRESIDENT pro tempore. 
Maryland will be read. 

The Chief Clerk read as follows: 

Do the counsel for the respondent decline to state for the informa- 
tion of the Senate what they expect to prove by the absent witness, 
John 8S. Evans? 

Mr. THURMAN. Mr. President, it seems obvious from the state- 
ment we have heard from the Sergeant-at-Arms that this witness may 
be here any day. I move that the court adjourn until to-morrow. 

The motion was not agreed to. 

Mr. BAYARD. I propose an order which I send to the Chair. 

The PRESIDENT pro tempore. The Senator from Maryland has 
propounded a question to counsel which has been read. The question 
of the Senator from Delaware will be read. 

Mr. WHYTE. Mr. President, I ask that either a response be made 
to that inquiry of mine or a refusal noted. 

Mr. SHERMAN. Let the interrogatory be read again. 

The PRESIDENT pro tempore. The interrogatory of the Senator 
from Maryland will be read. 

The Chief Clerk read as follows: 

Do the counsel for the respondent decline to state for the informa- 
tion of the Senate what they expect to prove by the absent witness, 
John 8. Evans? 

Mr. BAYARD. If it will not interfere with the intelligible reply 
of counsel, [ask that the order I have sent up may be read for in- 
formation. 

The PRESIDENT pro tempore. 
formation. 

The Chief Clerk read as follows : 


That as a condition-precedent to the order for postponement of this trial asked for 
Jn the 12th instant by the respondent, it is 


The inquiry of the Senator from 


The Secretary will report it for in- 


Ordered, That the respondent inform the Senate what in substance he proposes | 
‘o prove by John S. Evans, the witness on the ground of whose absence postpone- | 


a@eut is asked. 


Mr. CARPENTER. Mr. President I desire in 
first place to enter a respectful protest against being compelled in ; 
criminal case to state what we expect to prove by a Witness. I do 
that, not for its importance in this case so much as I hold that ev 
lawyer defending a person accused in any 
fession to stand by the regular practice 


and Senators, the 


ry 


court owes if 


to his pro 
f understand that to be 
the regular practice almost without ex eption, that where a det 


fend 


nd 
~ ane 


ant in a criminal case is not in fault as to the subpenaing of a wi 
ness he is not compellable to state what he expects to prove by that 
witness, 

In this case, however, one or two things I may state. In the first 
place we expect to prove by Mr. Evans one reason why he was not 
appointed when he first applied for this position, and that was that 
he intended to form a partnership with Durfee, whose character we 
shall show as a man not to have been good, and that that 
Was one important reason why he was not appointed at first. 

In the next place, let me say that Mr. Evans is the man upon whose 
appointment these articles rest. We examined him nor 
had an opportunity to do so. He has sworn twice before a commit- 
tee of the House, and the testimony presented by the managers is 
quite voluminous in manuscript. it; at least I 
have never read it; and I never supposed we should be called upot 
to read it, because we had the assurance of the Government that Mr. 
Evans was to be here. 


business 


have neve! 


We have never read 


It seems now, from the statement of the Ser 
geant-at-Arms, that Mr. Evans was here and was released temporarily 
by the managers themselves without consultation with us. Our wit 
ness has been subpaenaed by the order of the Senate, has been here, 
has been discharged or released temporarily by the opposite party 
Without consultation with us, and we desire t 


to call and examine him. 
Now we are asked, * Will you state what 


you expect to 
99 


him ? We cannot, because we do not know what 
in regard to certain points. And, sir, in a trial like this where every 
word we utter goes upon the record to be called back in the summing 
up of this case to show that we were mistaken about what the wit 
hess would swear, We should be grnard al and prac ut. We know 
this man Evans has had intimate knowledge of the management of 
that tradership from first to last, for he has been the trader. We 
know from glancing through certain other testimony and from cei 
tain other facts within our knowledge that le 
of certain subjects which we think if he 
be important to us; 


prove by 
he will swear to 


must have knowledge 
would way will 
if he would swear the other way it might not be 
so beneticial to us. We think he will our favor; and yet 
we do not know what he will swear; and therefore we do not 
what we expect to prove by him. 

Mr. THURMAN. Mr. President, I suggest to the Senate that we 
can lose no time whatever by adjourning until to-morrow. The river 
and harbor bill is ready to be taken up, and no time whatever will be 
lost. In the mean time this witness may arrive. 
that the court adjourn until to-morrow. 

The PRESIDENT pro tempore. 
the Senator from Ohio. 

Mr. CARPENTER. If the Senator will excuse me a moment, on 
consultation with my client, | am informed that I have put the case 
x little too strong as to Durfee’s bad character. That is not the point ; 
but there were other objections to Mr. Durtce’s being appointed, hot 
touching his character as a business man, and I wish to correct that 
statement right on the spot. 

The PRESIDENT pro tempore. The from Ohio moves that 
the Senate sitting for the trial of the impeachment adjourn, 

The motion was agreed to; there being on adivision—ay 
13; and (at twelve o'clock and twenty-five minutes p.m. 
sitting for the trial of the impeachment adjourned. 


sweur one 


swear ih 


kuow 


I renew my motion 


lhe question is on the motion of 


senator 


es 26, bays 


the Senate 


Fripay, July 14, 1876. 


The PRESIDENT pro tempore. Legislative and executive busine SS 
will be suspended, and the Senate will now proces d to the considera 


tion of the articles of impeachment exhibited by the House of Rep- 


| resentatives against William W. Belknap, late Secretary of War. 


The usual proclamation was made by the Sergeant-at-Arms 

The PRESIDENT pro tempore. 
be notified as usual. 

Messrs. MCMAHON, JENKS, and LAPHAM, of the managers on the 


The House of Representatives will 


| part of the House of Representatives, appeared and were conducted 


to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter, 

The Secretary read the journal of proceedings of the Senate sitting 
yesterday for the trial of the impeachment of William W. Belknap. 

The PRESIDENT pro tempore. The Senate is ready to proceed with 
the trial. The Secretary will read the application of counsel which 
is yet pending. 

The Chief Clerk read as follows: 

The respondent's counsel ask for en order that the further trial of this cause be 
postponed until notice be given dy the Senate to the House of Representatives of 
the United States and to the respondent 

Mr. CARPENTER. That order was submitted in that form simply 
as a matter of convenience, because these openings and avjournings 
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from day to day take so much of the time of the Senate. 
ate will adjourn until Monday or until Tuesday or any day fixed, of 
course that is all we want. We want the testimony of this witness 
very much; we cannot do justice to the defense without it. 

Mr. SHERMAN. I move that the court adjourn until Monday and 
then continue the trial, whatever that expression may imply. 

Che PRESIDENT pro tempore. The Senator from Ohio moves that 
the Senate sitting for the trial adjourn to Monday next. 

Mr. SHERMAN. The trial then to go on, 

The PRESIDENT pro tempore. The trial then to go on. 

Mr. COCKRELL. I desire to ask if anything has been heard from 
the absent witness, Evans? 

The PRESIDENT pro tempore. A communication has been placed 
in the hands of the Presiding Oflicer by the Sergeant-at-Arms which 
will be read by the Secretary. 

The Chief Clerk read as follows: 


rhe Sergeant-at-Arms was telegraphed from Wichita, Kansas, yesterday noon, 
in these words 


No stages for several days; streams all impassable.” 


He hasalso a telegram this mornin 


saving that he has reliable informati 


1 «s to Evans upon which he bases the belief 
that he will be in Washington by Tuesday next. 

Phe PRESIDENT pro tempore. The question is on the motion of 
the Senator from Ohio that the Senate sitting in trial adjourn until 
Monday next; the trial then to proceed. 

Phe motion was agreed to; and the Senate sitting for the trial of 
the impeachment adjourned until Monday next. 


MONDAY, July 17, 1876. 


The PRESIDENT pro tempore. The Senator from Kansas calls for 
the regular order. Legislative and executive business will be sus- 
pended, and the Senate will proceed to consider the articles of im- 


If the Sen- | 


Se ynssssestenseeteeemes 
The Secretary read as follows: 
In United States Senate sitting as a court of impeachment. 
Tue Unitrep STATEs ? 
Px , 
Wiuuiam W. Berxnar. § 
District OF COLUMBIA, 88: 


W. W. Belknap, being first duly aworn, on oath says that he has stated to h 
counsel, Hon. J. 5. Black, Montgomery Blair, and Matt. H. Carpenter, what he ex 


| pects to prove by John E. Evans, and after such statement is advised by his said 
} counsel, and verily believes, that the testimony of said Evans is material and nec 
| sary for his defeuse in this cause, the said Evans being the same person upon wh 


x from one of his deputies looking for Evans, | 


appointment the articles of impeachment are based ; that said affiant is informed 
and believes that said Evans is en route for Washington and detained by high 
water obstructing the roads, but that he will be in as soon as he can get here, and 


this application for postponement of the trial is made in good faith, and not for 
delay. 


WM. W. BELKNAP 
Subscribed and sworn to before me this 12th day of July, A. D. 1876. 
W. J. MCDONALD 
Chief Clerk Senate 
Mr. EDMUNDS. Mr. President, I should like to hear the order 
read on which the last adjournment took place. 
The PRESIDENT pro tempore. It will be read. 
The Secretary read as follows from the journal of Friday last : 
On motion of Mr. SHermMan, 
Order, d, That when the Senate sitting for the trial of impeachment adjourns it 
be till Monday next, and that the trial then proceed. 
Mr. EDMUNDS. Mr. President, I move that the counsel have leave 
to examine Evans at any stage when he arrives, and that we go on 
guder the order as it stands. 


The PRESIDENT pro tempore. The Senator from Vermont moves 


| that counsel have leave to examine the witness at any time during 
| the trial. 


peachment exhibited by the House of Representatives against Will- 


lun W. Belknap, late Secretary of War. 
Phe usual proclamation was made by the Sergeant-at-Arms. 
The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. 
Messrs. LYNpDE, MCMAnON, JENKS, and Lapua, of the managers 


ou the part of the House of Representatives, appeared and were con- 
ducted to the seats assigned them. 


Carpenter, 


rhe Secretary read the journal of the proceedings of the Senate 
sitting on Iriday last for the trial of the impeachment. 

Phe PRESIDENT pro tempore. 
the trial 

Mr. CARPENTER. Mr. President and Senators, I understand from 
the Sergeant-at-Arms that he learns from a deputy of his who is with 
Mr. Evans that he is on his way and will be here to-morrow evening; 
that he lost by an accident on the railroad about twenty-four hours 


Mr. CONKLING. I suggest that that order onght to be reduced 
to writing. It involves particulars which we ought to consider. 

The PRESIDENT pro tempore. The Senator from Vermont will re- 
duce his motion to writing. 


Mr. CARPENTER. Will the Senate allow me to say, in that con- 


| nection, that we want to examine two or three witnesses, at least we 


The Senate is realy to proceed with 


in his passage or he would have been here that much quicker. The | 


Senate having indulged us two or three days to get this testimony. 
I take it now, when we have a very good assurance that be will be 
here to-morrow night, it will give us until Weduesday morning for the 
purpose of having the witness here. 

Mr. CONKLING. Is the dispatch there ? 


The PRESIDENT pro tempore. The Chair will submit to theSenate 
a communication from the Sergeant-at-Arms. 
The Secretary read as follows : 


SENATE OF THE UNrrep STaTes 
OFFICE OF THE SERGEANT-AT-ARMS, 


Washington, July 17, 1876. 
To Hon. T. W. Frenrry 
President of the Senate, 
Sin: John S. Evans came out of the Indian Territory by the first stage for seve- 
ral days on Friday night. Saturday morning at four o'clock be took the cars at 
Wichita, Kansas, for Washington By accident he was delayed twenty-four hours 
on the 


Atchison, Topeka and Santa Fé road, se that he did not make Saint Lonis 
until this morning 


Puesday evening 
Very respectfully, 
JOHN R. FRENCH, 
Sergeant-at- Arms. 
Mr. CONKLING. 
Saint Louis? 
The PRESIDENT pro tempore. The Secretary will read the dis- 
patch from the Sergeant-at-Arms’s deputy. 
The Sec retary read as follows: 
Saint Louis, Mo., July 17. 


(Received at 9.46 a. m.) 
To Hon. Joun R. Frexca 


Sergeant-at-Arms, Senate, Washington, D. C.: 
Telegram received. Evans arrived. We leave for Washington this morning, 
via Vandalia 
W. S. DODGE. 
Mr. MORTON. I desire to inquire whether there is any aflidavit 
or statement on file showing what is expected to be proved by this 
witness, to show the materiality of his testimony. 
The PRESIDENT pro tempore. The Secretary will report the afli- 
davit made on a prior day. 


expect todo so, after examining Mr. Evans? The whole examination 
of the witnesses after Mr. Evans arrives, on our part, I do not think 
willexceed three hours; butit is impossible for us to know what wit- 
nesses precisely we wish to call until we do examine him, and we 
have no testimony that we can put in until we hear the testimony of 


| Mr. Evans. 
The respondent appeared with his counsel, Messrs. Blair, Black, and j 


Mr. EDMUNDs’s order was reduced to writing and read, as follows: 

Ordered, That the respondent have leave to examine John S. Evans at any stage 
of the proceedings prior to the termination of the argument-in-chief, to any matter 
material to his defense. 

Mr. CONKLING. Mr. President, may I inquire of somebody whether 
that order would give the managers the right to call witnesses in 
reply and the counsel for the respondent the right to examine wit- 
nesses other than John 8S. Evans? 

Mr. EDMUNDS. It would not without special leave. 

Mr. CONKLING. Debate, I believe, is not in order, Mr. President. 

The PRESIDENT pro tempore. It is not. 

Mr. WHYTE. I offer the following as a substitute for the order 
proposed by the Senator from Vermont. 

The PRESIDENT pro tempore. The substitute of the Senator from 
Maryland will be read. 

The Secretary read as follows: 

_ Ordered, That the Senate sitting in this trial adjourn until Wednesday, the 19th 
instant. 


Mr. EDMUNDS. Is that in order as a substitute ? 
Mr. CONKLING, It is in order to adjourn. 
Mr. EDMUNDS. So it is, but it is not in order as a substitute. 


The PRESIDENT pro tempore. The question is on the motion of 


| the Senator from Maryland, (Mr. WHYTE. } 


Without further accideut Mr. Evans will reach Washington | 


May Linquire whether there is a dispatch from | 


The order was agreed to; and the Senate sitting forthe trial of the 
impeachment adjourned until Wednesday, the 19th instant, 


WEDNESDAY, July 19, 1876. 


The PRESIDENT pro tempore. Legislative and executive business 


| will now be suspended and the Senate will proceed to the considera- 


| 
i 
| 


tion of the articles of impeachment exhibited by the House of Repre- 
sentatives against Williaun W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. 

Messrs. Lonp, LYNDE, MCMAnoNn, JENKS, and LapuaM, of the man- 
agers on the part of the House of Representatives, appeared and were 
conducted to the seats assigned them. 

The respondent appeared with his counsel, Messrs. Blair, Black, and 
Carpenter. Pet 

The Secretary read the journal of proceedings of the Senate sitting 
on Monday last for the trial of the impeachment. 

The PRESIDENT pro tempore. The Senate is now ready to pro- 
ceed with the trial. 





TRIAL OF 





Mr. CARPENTER. We un- 
derstand he is here. 

Joun 8. EVANS was called and took the stand. 

Mr.CARPENTER. Mr. 
that Mr. John 8. Evans is now upon the stand. If they wish to ex- 
amine him as a witness on the part of the prosecution, we make no 
objection to their doing so. 
we shall insist on their being held toa proper cross-examination. 

Mr. Manager MCMAHON. Mr. President, we desire to state to the 
Senate that we shall claim the right to call out on cross-examination 
whatever is legitimate and proper in this case, I think, after having 
waited for nearly a whole week for the witness to come to accommo- 
date the defense, that the Senate will endeavor to expedite matters 
by enabling us to put our questions to the witness upon cross-exam- 
ination with the full privilege of the gentlemen in re butting to ask 
him to explain all those matters about which we may inquire, which 
will make one examination answer all the purposes of this case, 
whereas if we now examine him the gentlemen on their side will 
have aright only to cross-examine him as to what we examined into, 
and then they must put him on the stand, we cross-examine him, and 
so on, making really a double examination, and upon the good sense 
of the Senate on that question werely now. The gentlemen way ex- 
amine Mr, Evans. 

Mr. CARPENTER. Mr. President and Senators, it will be 
lected that the manager stated to the Senate that Mr 
of his most important witnesses, 


We propose to call John S. Evans. 


recol- 
. Evans was one 
When he closed his case, he closed 


it reserving the right to call Mr. Evans if he should appear at any | 
We waive all ob- | 


time during the trial. Mr. Evans is now present. 
jection to his being examined in chief on the part of the Government 
if they wish to examine him. If they do not, we shall insist, as far 
as we can insist, that when they come to the cross-examination they 
shall be restricted to the proper rules of cross-examination. 

Mr. CONKLING. Mr. President, to avoid misunderstanding and 
save time hereafter I offer the order which I send to the Chair. 

The Secretary read as follows: 

Ordered, That the managers proceed to examine the witness Evans in chief; or, 
should they decline to do so, the respondent may proceed to examine the witness in 
chief, with the right of the managers to cross-examine him like any other witness. 

The PRESIDENT pro tempore. The question is on the order pro- 
posed by the Senator from New York. 

The order was agreed to. 

The PRESIDENT pro tempore. The managers will take the witness. 


Joun 8S. EVANS sworn and examined. 


By Mr. Manager McManon : 


Question. Where do you reside now? 

Answer. Fort Sill, Indian Territory. 

Q. Are you the post-trader at that point ? 

A. I am not now. I am still there, not having turned over my 
business. I have been removed and another party has been appointed. 

Q. Who is your successor f 

A. Messrs. Rice and Byers, Saint Louis, Missouri. 

Q. How long have they been there ? 

A. They are not there at all. I do not turn over the business until 
the 15th of August. They take possession at that time. 

Q. That is under an order of the 6th of March last, I believe. How 
long had you been post-trader at Fort Sill prior to your removal? 

A. Since the establishment of the post, in 1869, 1 think. 

Q. You derived your original appointment from whom ? 


A. On the recommendation of the officers I was appointed by the 
department commander. 


Q. Who was he at that time? 

A. General Schofield, I think. 

Q. Where were you when the law of July, 1870, was passed? 

A. I was at Fort Sill in 1870. 

Q. How soon after the law was changed was it that you came to 
Washington City ? 

A. I beg pardon. I was not there when the law was changed. I 

came to Washington before the law was changed. 

Q. Whose recommendations did you bring with you for appointment 
under the new law ? 

A. Every officer of the post, indorsed by the post commander. 

Q. When did you first lay those recommendations before the Sec 
retary of War? 

A. I do not remember. 

Q. How soon before or after the law passed ? 

A. Icannot remember. The Secretary of War left the city and 
went West a short time after the change of the law, and I do not re- 
member whether I placed these documents before him before his leav- 
ing or after his return. 

Q. How long was the Secretary of War gone at that time? 

A. I think some three months; I do not remember exactly, but I 
suppose two or three months, perhaps four. 

2 Where did you stay in the mean time? 

- I was here part of the time and among my friends in the East ; 
no ae e in particular. 

Q. Were you expecting the return of the Secretary of War? 


A. I met the Secretary of War. I went to Keokuk while he was 
absent from here. 
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President, I desire to say to the managers | 


If they do not, we give them notice that | 
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BELKNAP. 
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Q. About what time was it 
A. Lam not able to say. 
Q. Do you remember the 
A. I do not. 
Q. What did you go to see him for at K« 
A. I went to see him in reference 
Q. Was that the 
War? 
A. It was the first time I had ever met him. 


Q. You do not know how soon he saw the paper that you filed with 
the Department ? 


A. I do not. 

Q. State all the conversation that passed between you and the Sec- 
retary of War at Keokuk in regard to this appointment. 

A. It was very brief indeed. I was introduced by Mr. 
quaintance of mine and also an intance of General 

Q. What did you say to him? 

A. Mr. Peck, if my recollection serves me 
plicant for the appointment at Fort He said to me 
not attending to any of that business here; he would 
when he returned to Washington ; he was off on a pleasure trip. 
was about the sum and substance of the conversation. 

Q. About when was that, do you know? 

A. I cannot tell. It was probably after June of that year. 
Q. Do you remember when you got back to Washington City; what 
month it was? 

A. Ido not. I returned East and remained here until his return 
remained partly in New York and partly in Philadelphia. 

Q. Did you explain to him at Keokuk, Iowa, that you were already 
the post-trader and had been there, and explain —— 

Mr. CARPENTER. Ask him what the conversation was. 

Mr. Manager MCMAHON. Just state the whole conversation. 

The WitnNEss. I do not think I made any mention of being an 
applicant here. Mr. Peck merely said that I was an applicant for this 
place. I donot remember what his remarks were, but they were very 
brief. The Secretary had very few words to say on the subject. 

Q. (By Mr. Manager MCMAnuon.) Where did you go to from Keokuk 
next? 

A. I returned East 

Q. How soon did you come back to Washington City? 

A. I do not think I returned here until the return of the 

Q. How did you get information of the return of the 

A. Lam not positive; probably through the papers; 
remember. 

Q. When you got here state whether you found the Secretary here 
or whether he was not yet home. 

A. That I am not able to say. 

. You have no recollection on that point? 
A. No recollection whatever. 
. You did meet the Secretary afterward 
. I met him afterward. 
. How many times? 
. But once. 
State who introduced you and where this took place. 
the conversation between you. 

A. My introduction was so slight at Keokuk to the Secretary thot 
I did not suppose he would know me. Lk. W. Rice of this city intro- 
duced me. I.knew there were a great many applications for these 
positions. I did not suppose the Secretary would know me or re- 
member me, and for that reason I thought it best to get some one. 

Q. Did Rice introduce you personally, or did he see the 
in advance, or give you a letter? 

A. He saw the Secretary in advance. 

Q. Did any conversation pass between you and the Secretary in the 
presence of General Rice or anybody else? 

A. No, sir. 

Q. State what the conversation was between you and the Secretary 
when you went to see him. 

A. I called upon the Secretary and made myself known to him, and 
he appeared to recognize me when I came in. I told him I was an 
applicant for this position and that my papers were before him. I do 
not remember at what time I placed my papers before him, but they 
were in his possession at that time. I called his attention to that 
fact. He said they were, and they were in every way satisfactory, 
that is my recollection of his remark, but that he had already made 
the appointment or had promised it to another party. 

ra What other party was that? 

. Afterward I found it was Mr. Marsh 

Q. Did he mention the name of the party? 

A. 1 do not recollect that he did at that time. 

Q. How did you discover who the party was? 

A. Through Mr. Belknap, Secretary of War. That was subsequent. 
. Now give all the conve rsations that passed between you and the 
Secretary of War, and all arguments, if any, that you adduce d to him 
to give you the nomination. 

Mr. CARPENTER. State all the conversations. 

Mr. Manager MCMAHON. That is what I want. 

The Witness. The Secretary recognized me as an applicant when 
I introduced myself and told him whol was. He said he remem- 
| bered me as having met me at Keokuk. Of course I told him my 
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8 
he said my documents were every way satisfactory, | of the post for which you were an applicant was named by your friend 
but that he had already made the appointment or promised the ap- | who introduced you. 
pointment to another party, and that I might possibly be able to A. That I cannot say. 
make some arrangement with that party ; he did not know whether Q. State whether, when you came on to Washington City, you 
he wanted to go there particularly or not; that he would be in the | brought with you your application for this post, signed by the officers, 
city and Lcould see him. That was about the substance of the mat- | or whether it was sent and mailed to yon after you had left there. 
ter. He said that my papers were satisfactory. I told him how I A. I bronght it on with me. I brought the papers with me. 
was situated there, that I had a large investment, and what the con- @. How soon did you file them in the War Department ? 
sequences would be to me if I did not receive the appointment. I A. That I donotremember. As I stated before, I do not remember 
should have to move my goods off the reservation and my buildings | whether it was prior to the departure or after the return of the 
would be worthless, He said that he thought I could probably make | Secretary of War, but I think previous to his leaving the city. 
some satisfactory arrangement with this party. I do not give this Q. Go on and state whether under that contract, which we have 
as the exact language. put in evidence, the payments were made; and, if 80, how frequently. 
q. (By Mr. Manager MCManon.) What was the remark he made— | State if any change was made in the amount, and why; and state how 
I understood you to state it a while ago—about this party not want- | much in all you have paid to him. 
ing to go out there ? A. [have a statement that I can submit here. 
A. Lam not positive he said that, but that is my recollection, that Mr. CARPENTER. That would not vary, I suppose, from Marsh’s 
he did not know whether this party would go himself or whether he | testimony about the payments. 
wished to go there or not Mr. Manager McMAHON. I think not. I want the statement, 
Q. When did he say this party would be in the city? however, substantially. (To the witness.) Look through your state- 
A. I will not say positively whether he said that night or not, | ment and give us the amount you have paid altogether to Mr. Marsh, 
and about the sums, whether quarterly, semi-annually, or how? 


but he asked me where [ was stopping. I told him, and on the same 
evening or the following evening—I am not positive as to that—Mr. A. I will state that a great many of these remittances were made 
In that country we could not regu- 


Marsh called upon me. | as we could procure exchange. 
@. You had a conversation with Mr. Marsh that evening about | larly meet our agreement. Our agreement was quarterly in advance, 
this matter. Did you come to any arrangement that evening ? I find in September the first payment of $3,000. Then come a great 
\. I to not think we came to a positive arrangement. My impres- 
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sion is Mr. Marsh wished me to pay him, in the tirst place, $20,000 a 
year ng that he had understood from good authority the post was 
a very Valuable one and worth a great deal of money—I give this as 
my recollection—but I woald not listen to that. I did not feel in- 
clined to pay $20,000, and told him so, 


may 


name for $15,000a year. On that basis we separated. 
IT acceded to that at the time, but when I went to New York the next 
day in the same train with Mr. Marsh I met him and succeeded in 
securing the position from him at the rate of $12,000 a year. 

Q. Was there not a contract drawn up between you? 

A. Yes, sir. 

(). | Handing tothe witness the agreement between himself and C. P. 
Marsh, heretofore produced in evidence.] Is this the paper that was 
Sipeiic al by you? 

A. [Examining.] That is my signature attached to that 
nent. 


Q 
A. 


docu- 


Look at the date of this; October &, 170, I believe ? 
Yes, sir; that is the date. 

q). Was that agreement executed on the day it bears date ? 

A. It was, to the best of my recollection. 

q. After the agreement was executed, what action did Mr. Marsh 
take, if any, to have you appointed? 

A. It was fully understood that the appointment should be made 
out in my name between Mr. Marsh and myself. 

Mr. CARPENTER. I suppose that is not competent. 

Q. (By Mr. Manager MCManon.) Have you the original appoint- 
ment with you? 

A. Ihave not. 

Q. Who has it ? 

A. I think it is here. 
mittee, 

Mr. CARPENTER (to the managers.) 

Mr. Manager MCMAHON, 


the witness.) 


You read it in evidence. 
Yes, we have read it in evidence. (To 
Do you remember who drew up that agreement ? 

A. L would remember the name of the gentleman if I heard it. 
was Mr. Marsh’s lawyer. 

Q. (By Mr. CARPENTER.) 

A. Yes; Bartlett. 

Q. (By Mr. Manager McManon.) Did you at any time learn from 
the Secretary of War the name of the friend to whom this post had 
been promised ? 

A. I think he told me that night of our interview that it was Mr. 
Marsh. 

@. Did he state where he lived ? 

A. I think he did; New York City. 

Q. When Mr. Marsh came to see you had you had any previous ac- 
quaintance with him or any knowledge of him? 

A. I never had heard of the man before except through the Secre- 
tary of War. 

Q. Were you hunting for him or did he find you? 

A. He came to my hotel where I was stopping. 

Q. Had you informed the Secretary of War of the name of the hotel 
at which you were stopping? 

A. I think so, 

Q. How many interviews did you ever have with the Secretary of 
War about this post-tradership matter? 

\. One only; that was the first and last that I ever had with him. 

. Of course you except from that the Keokuk interview? 

A. Yes, sir. 

Q. You met bat once in Washington City? 

A. But once on that business, 

Q. When you were introduced at Keokuk state whether the name 


It 


Mr. Bartlett, was it not ? 


After considerable conversa- | 
tion he consented to have me appointed or to take the post in his | 
I do not think | 


I think I left it with Mr. CLYmMer’s com- | 


many small payments. 

Q. How many times did you pay $3,000 at one time in cash ? 

A. We never at one time paid more than $3,000. 

Q. I understand that; but how regularly did you pay $3,000 at one 
| time ? 
A. There appear here seven items of $3,000. 
Q. For how long a time was the payment of $3,000 made quarterly? 
A. I cannot tell distinctly about that. This matter was taken right 
| off my books as the payments were made. I find we frequently made 
| payments as we could get exchange. We did not make payments in 
full, because we could not secure exchange. Consequently the books 
show exactly the payments as made. 

Q. How much did you pay Mr. Marsh altogether? 

A. The sum-total is $42,317.02. 

Q. Up to what date did you make the payment? 

A. September 30, 1875. 

Q. That was the last payment? 

A. The last payment. 

Q. You paid in advance, I understand, 

A. I was paying in advance. 

Q. The last payment you say was the 30th of September, 1875; how 
much? 

A. An item of $1,575.25. 

Q. That was only the half of the payment; was it not? 

A. Only half. 

Q. When did you send him the other half of that payment? 

A. October 11. 

Q. How much did you send him October 11, 1875? 

A. Fourteen hundred and twenty-one dollars and seventy-five cents, 
making the $3,000, I believe. 

Q. When was this amount that you paid to him, $12,000 per annum, 
reduced and to what was it reduced ? 

A. I cannot tell by this statement. I think the twelve-thousand- 
dollar payment ran for a year and a half, or about that time; but I 
cannot tell exactly. In the statement it is not explained. 

Q. Did you ever see the Secretary of War after you were here in 
October, 12707 

A. Yes, sir; I did. 

Q. Upon how many occasions f 

A. I recollect but once. I may have seen him oftener; I recollect 
only once. 

Q. Did any conversation pass between you and him in regard to 
this matter? 

A. Not any whatever; it was on a different subject entirely. 

Q. A different matter? 

A. Yes, sir. 

Q. Did the Secretary of War ever address you any letter or any 
communication whatever inquiring into the fact as to whether you 
were paying Mr. Marsh any money? 

A. He never did. I never had a line from him on the subject. 

Q. Did any person claiming to be authorized by him ever make any 
inquiry of you upon that question? 

A. They did not. 

Q. Why did you continue to pay this money f 

Mr. CARPENTER. He paid it under the contract. 

The Witness. I made a contract to do so to hold my position. 

Q. (By Mr. Manager McManon.) For what purpose did you keep 
paying the money? 

A. To hold my position, of course. 

Q. Had Mr. Marsh any capital ever invested in your concern! 

A. He had not. 
| . This was no portion, then, of the profits of your concern coming 
| to him on account of any capital or labor he had invested in it? 





| A. Not any; nothing of the kind. 
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Q. Through whom did you receive your appointment; do you re- 


member? That is, did it come directly from the War Department 
or through some person else ? 
A. I think it came through Mr. Marsh. 


Q. State through whom you addressed a communication to the | 


Secretary of War when you (lesired any information or any favors? 

A. As I recollect—I may be mistaken about it; I will not be posi- 
tive—they went through Mr. Marsh. 

Q. If you had a copy of your letter of appointment, would it not 
show ? 

A. I am at sea in regard to that. 

Q. When you wanted any favors or held any communication with 
the Secretary of War in regard to matters at Fort Sill, state whether 
you communicated directly with the Secretary of War or whether 
you communicated through somebody else. 

"A. All such communications were addressed through Mr. Marsh, as 
far asI recollect. I never addressed a communication to the Secretary 
of War directly in my life that I recollect. 

Q. You directed it to him ? 

A. I may be mistaken in regard to that; but thatis my recollection. 

Q. Are your books here, Mr. Evans? 

A. They are. 

Q. Is there any doubt about your having paid this $43,000 ? 

A. My books are here to be examined. I made the copy from my 
books. It is an exact copy. 

Mr. Manager MCMAHON, (to the counsel for the respondent.) You 
may cross-examine, gentlemen. 

Mr. SARGENT. I should like to know of the managers if they do 
not propose that the witness shall state fully his conversation with 
Marsh at the time the bargain was made by which Marsh was al- 
lowed this payment. If I understand his testimony, the Secretary of 
War stated that he had promised the appointment to Marsh; but as 
Marsh might not wish to go to the Indian Territory, he perhaps could 
make an arrangement with him; and that Marsh called on the wit- 
ness at his hotel. It seems to me it would be interesting, perhaps 
important to the truth, to know what conversations he had with 
Marsh at that time in order to know if Marsh at that time stated 
that he had to divide this money with any person as an inducement 
why the payment should be larger than the amount the witness was 
willing to pay. 

Mr. Manager MCMAHON. I have no objection to that question. 

Mr. CARPENTER. We do not regard such examinations as quite 
proper; it is a conversation between third persons; but we have no 
objection to make. . 

Q. (By Mr. Manager McMauon.) Mr. Evans, state the conversation 
that took place between you and Mr. Marsh that preceded the making 
of the agreement and all your conversations from the time you left 
Washington until you finally consummated the agreement, that may 
shed any light on this contract. From the time that Marsh saw you 
at the hotel is what the Senator’s question leads to. 

A. Mr. Marsh came there and sent up his card, I recollect, to my 
room. I received him there, and the matter was broached without 
any delay, so far as I recollect. I stated to him the condition of our 
affairs there at Fort Sill. 

Q. (By Mr. CARPENTER.) Tell what you stated to him. 

A. I stated to him that myself and partner had an investment, or 
rather means and stock, amounting probably to $100,000. I think 
that our stock there at that time was fully $30,000. Whether that 
included our buildings or not I do not recollect, but that is my recol- 
lection. I stated to him that our investment was about $30,000, and 
it would be a great loss to us to be compelled to leave the post. I 
showed considerable anxiety to make some arrangement, I know, with 
Mr. Marsh. My idea is that I offered to make a partnership with him. 
My recollection is that I proposed to go into partnership with him or 
that I was willing to sell out to him; that I made the proposition to 
sell to him or asked him for a proposition to buy. 

Q. That is, to buy your steak and buildings? 

A. Yes, sir; I did not want to submit to a sacrifice. 
could not pay the amount. As I said before, my recollection is he 
wanted $20,000. I told him that was very exaggerated ; that I could 
not pay any such amount, even with the monopoly of the trade; and 
when he submitted the proposition of $15,000 I still expostulated with 
him that I was not able to pay it, that the business did not justify 
it, and I did not think it would be right and just that I should pay 
such an amount. I may have consented to accept his proposition for 
$15,000; I think I did not, however; but there were a great many 
applications for that post and it was a matter of very serious impor- 
tance to me that I should secure it, rather than submit to the sacri- 
fice of being moved off the reservation, as I supposed would be the 
case should another party be appointed. 

Q. (By Mr. Manager McManon.) In that connection you say that 
something was said about the monopoly of trade there. State fully 
what was said on that subject. 

A. When I say monopoly I mean there was to be but one trader. I 
understood there was to be but one trader appointed at any post. 

Q. From whom did you learn that fact? 

A. It was general remark in the city. A large number of men in 
the same condition were here, and it was general talk among us. 


I told him I 


there was to be more than one at your post? 








A. My recollection is he said there would be but one appointment 
made, 

Q. That was the understanding? 

A. That was the understanding. There was to be but one appoint- 
ment at the post. As I say, I donot recollect whether I consented to 
pay the $15,000. At allevents, Mr. Marsh said he was going to return 
to New York that evening, and I told him I should go there also, which 
Idid. We went over in thesame train. The next morning I happened 
to take up an Army paper and noticed that there was to be a removal 
of a portion of the troops from the post. I went to see Mr. Marsh 
during the morning and submitted that to him, and told him there 
was going to be a reduction of the force, and that I was not justified 
in paying such an amount; and we compromised on $12,000. Whether 
I suggested paying that in place of the $15,000 or whether he sub- 
mitted it, I donot remember. I accepted it, and our contract was 
drawn up on those terms, at the rate of $12,000 a year, payable quar- 
terly in advance. 

Q. Had Mr. Marsh at this time actually the appointment or the 
simple promise of it? 

A. It was my understanding that the appointment had not been 
made out; that the appointment would be made to him if we came 
to an agreement. I understood at that time there had been no ap- 
pointments made under the new law. It was my understanding that 
there had been no appointment made at any post. 

Q. There had then been no appointments as you understood ? 

A. That was my understanding at that time. I may be mistaken, 
however, about it. That is my recollection. 

Q. Have you stated all now that passed between you and Marsh? 

A. That is the substance of the interview, so far as I can recollect ; 
I have not used the exact language. The interview with Mr. Marsh 
was probably two hours long. Icannot go into the details of the con- 
versation. 


By Mr. SARGENT: 


Q. Did Marsh in either of those conversations tell what he was 
going to do with the money that he received from you? 

A. He did not. 

Q. Did he state whether he was to divide it with any person? 

A. Not at all. Of course it was understood that 
self. 

The PRESIDENT pro tempore. 
writing. 

Mr. SARGENT. I suppose the reporter has the question. 

Mr. Manager MCMAHON. We are through with the witness for 
the present. 

Mr. RANDOLPH. 
the witness. 

The PRESIDENT pro tempore. The Chair will observe that the 
Senator must reduce his question to writing. The rule requires ques- 
tions by Senators to be reduced to writing. 

Mr. RANDOLPH. I know the rule requires it, but I also know that 
the rule has not been kept, and inasmuch as this is the first time I 
have obtruded a question upon the court, I do not know why the ex- 
ception should be made in my case. 

The PRESIDENT pro tempore. The Chair will observe at this time 
that so far as questions have been put to witnesses by Senators the 
rule in the recollection of the Chair has been observed until this time, 
and the Chair called the attention of the Senator from California, 
who put a question just now without reducing it to writing, to the 
fact that the rule required it to be done. The question having been 
put and it having been reduced to writing, by calling the attention 
of the Senator to the rule the Chair did his duty. Heretofore no ques- 
tions have been put to witnesses, as the Chair recollects, without hav- 
ing been first reduced to writing. Is there objection to the Senator 
from New Jersey asking a question of the witness? 

Mr. EDMUNDS. Stand by the rule. 

Mr. RANDOLPH. If there is no objection I should like the re- 
porter to take my question down. 

The PRESIDENT pro tempore. 
question. 

Mr. RANDOLPH. The question is this: What amount of goods 
did Mr. Evans sell at Fort Sill during any one year pending this con- 
tract? That is the first question. 

Mr. CARPENTER. The object of that question seems to be to show 
that he made an improvident contract with Marsh and paid him too 
much. I submit that that can have no materiality to this case. If 
the managers trace $500 home to Belknap in the form of a bribe, it 
is just as complete a case as $50,000. If he paid him an unreasonable 
bribe, it is no worse than to pay ten cents. 

Mr. RANDOLPH. I am unfortunately placed to argue the ques- 
tion with the counsel 

The PRESIDENT pro tempore. 
tion will be put. 

Mr. CARPENTER. We object to if. 

Mr. RANDOLPH. Iask the opimion of the Senate upon the pro- 
priety of the question. 

The PRESIDENT pro tempore. 


it was for him- 


The question must be reduced to 


There is one question which I should like to ask 


The reporter will take down the 


Debate is not in order. The ques- 


Shall this question be submitted to 


| the witness ? 
Q. What did Mr. Marsh say in regard to this matter as to whether | 


The question was determined in the affirmative. 
The PKESIDENT protempore. The reporter will read the question. 
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The reporter read the question, as follows : ° 


Q. What amount of goods did you sell at Fort Sill during any one year, pending 


this contract 


A. This was a military appointment. I was doing an extensive 
business there in contracts for supplies. I should like to know 
whether the question applies to my Indian business, military business, 
or contracts, or all combined, or military business alone. 

Mr. RANDOLPH. His business as post-trader. I do not know 
how many kinds of business he was engaged in. 

Mr. CONKLING. Then the question I suggest should be, How 
much did you, as post-trader, sell ? 

Mr. RANDOLPH. Very well; let the question be put in that way. 

The Witness. That I cannot answer. My business was all com- 
bined. 

Mr. CARPENTER. I should like to suggest to Senators that pos- 
sibly the cross-examination would bring out a great many facts which 
Senators want, and if they will give us leave first to cross-examine 
the witness it might reduce the number of questions Senators might 
wish to put themselves. 

Mr. RANDOLPH. I have no objection to delaying my question. 

Cross-examined by Mr. CARPENTER : 

Q. You saw Mr. Belknap for the first time at Keokuk, Iowa? 

A. I did. 

«). You said that you thought Secretary Belknap was absent from 
Washington in 1270 two or three months, or it might be four. Did 
you mean months or weeks? 

A. Since I made that remark a while ago I think I was very much 
mistaken about the time. 

Q. It was about three weeks ? 

A. Yes, probably it would be that time. I was on East here and 
the whole trip I got in my mind, and I was mistaken. 

Q. You say you had no conversation with him whatever at Keokuk 
about Fort Sillf 

A. Only that I mentioned the matter myself. 

Q. You were merely introduced to him f 

A. It was in the presence of three or four or half a dozen gentle- 
Then. 

q. You next saw him in Washington ? 

A. I next saw him in Washington. 

Q. And you had but one interview with him in regard to this ap- 
pointment f 

A. One interview only. 

Q. That was in his oflice in Washington, in the War Departmeni, 
I suppose ? 

A. It was at his dwelling-house. 

q. There you showed him your papers ? 

A. The papers were already in his possession. 

@. You said you thought they had been filed in the Department ? 

A. Yes, sir. 

Q. In that conversation you say that he told you he had promised 
it or had appointed a friend of his to that place, and told you who it 
was ? 

A. Yes, sir; he did in the course of the conversation. 

Q. Did you not then enter into a conversation with him in regard 
to the stock of goods you had and the value of the buildings you had 
on the premises f 

A. I did. I laid the whole facts before him. 

Q. Did you not ask him whether some arrangement for a partner- 
ship or something of that kind could not be made between you and 
Marsh f 

A. L asked him whether he thought such an arrangement could be 
made, whether I could dispose of my interest there or form a part- 
nership. 

Q. Dispose of your interest or form a partnership ? 

A. Yes, sir. 

@. What did he say in reply ? 

A. He said he could not tell whether this gentleman would wish to 
go to the Territory; that I might possibly be able to make some ar- 
rangement. 

Q. Did he use any persuasion with you to make an arrangement 
with Marsh? 

A. Not any whatever. 

Mr. Manager MCMAHON. Ask what he said. That is not a fair 
question. 

Mr. CARPENTER. It is calenlated that way, for if so then fol- 
lows what then did he say. (To the witness.) What did he say to 
you then about seeing Mr. Marsh? Did he ask you to see him? 

A. The Secretary of War appeared to have some sympathy for me 
in the matter. He said he thought it was a pretty hard case that I 
should have to leave the reservation, but that the promise already had 
been made. 

Q. By Mr. CARPENTER. Was not all that was said on the part of 
Mr. Belknap suggested with a view to he Ip you to get rid of your 
goods to Marsh ? 

Mr. Manager MCMAHON, I think the question ought to be, did he 
say anything to you so and so. I do not object to leading questions 
on cross-examination, but I do not want leading questions in regard 
to motives and inferences. I want the facts, and am entitled to have 
them in the proper way. 


Q. (By Mr. CARPENTER.) Did he request you to go and see Mr. 
Marsh ? 

A. He did not. Mr. Marsh was not in the city, as I understood, 

Q. Did he request you ever to see him on his behalf? 

A. He did not. 

Q. It was in reply to your asking him whether any arrangement 
for a partnership or for a sale of your stock could be made with this 
man that he told you this man would be in town and you could see 
him ? 

A. He said, “I do not know what arrangement you can make: you 
may possibly be able to arrange it,” or, “ 1do not know what arrange- 
ment you can make; but this gentleman, Mr. Marsh, will be in the 
city” —whether he said that night or the night following I cannot 
remember—and I could see him. Then I probably asked him where 
I would meet him. I do not say I did. . 

Q. Did not Mr. Marsh tell you that he had come down there in con- 
sequence of having seen the Secretary of Wur and had been told by 
him that he must make some arrangement with you to save you froin 
ruin or he would not appoint him? 

A. I do not recollect what he said in coming there. 

Q. Did he notexplain the fact to be that he had come there in con- 
sequence of what the Secretary of War had told him? 

A. That was my understanding. He came over there. 

Q. In consequence of what the Secretary of War said to him? 

A. Yes, sir. 

Mr. CARPENTER. Mr. Marsh has sworn that the Secretary of War 
would not appoint him if he did not make some arrangement. 

Mr. Manager MCMAHON. Never mind stating what Mr. Marsh 
swore to. That is in the record. 

Q. (By Mr. CARPENTER.) In that conversation which you had 
with Mr. Marsh I suppose you were trying to get as low a price and 
he as high a price as he could for the arrangement, was he not ? 

A. I was trying to make the best arrangement I could in my own 
interest. 

Q. He was up to about the same thing in his, was he not ? 

A. That was my impression when I got through with him. 

Q. In that conversation did Mr. Marsh say to you that he had to 
divide anything he got from you with anybody? 

A. He never breathed anything of the kind; he never intimated it 
at all. 

Q. When did you first ever hear that any such thing had been done? 

A. I never heard it until this matter was bronght to Washington. 
It was reported through the Army. I heard it spoken of, that that 
was the impression. . 

Q. I mean at what time did you have any knowledge that Marsh 
had paid the money? 

Mr. Manager MCMAHON. You did not ask for knowledge, but 
when he first heard of this division; and he is telling you he heard 
it rumored through the Army. Do not change bases. 

Mr. CARPENTER. The manager can have me to enforce it as 
often as he pleases. (To the witness.) Did you ever hear it talked 
about in the Army prior to the article in the New York Tribune on 
the subject? 

A. I do not know that I did. I think that originated it. 

Q. (By Mr. CARPENTER.) You think it originated with that article? 

A. I think so. 

Q. What was your business at Fort Sill? 

A. It was general merchandising; Army trade, Indian trade, con- 
tracting with the Government for supplies. 

Q. What was the whole amount of your business at that point 
worth per annum in 1870? 

A. I cannot tell. 

Q. Give as near an estimate as you can. 

A. I should suppose, probably, $150,000. 

Q. Do you mean profits? 

A. No, sir; I mean our trade; the quantity of goods sold. It may 
have exceeded that. 

Q. Of that, how large a proportion was the tradership, the mere 
sales of stock to the soldiers and officers ? 

A. Ishould suppose, probably, about one-third, not to exceed $75,000. 
We had one year a large force. There is another little item I should 
mention. We were building a post there, and had a large number of 
citizen employés included in this estimate. I cannot give any idea; I 
suppose it exceeded $50,000. ' 

Q. Was it through your position as post-trader there that you were 
enabled to run all these other branches of business ? 

A. I had an Indian license, which would have enabled me to have 
run outside of the military reserve; but it was a great advantage to 
be on the military reserve. 

Q. It was a great advantage to you to be on the military reserve in 
regard to your other business than trader? 

A. Yes, sir; it was. 

Q. Did that enter largely into the sum you agreed to pay Mr. Marsh? 

A. I do not understand yon. 

Q. Did that consideration enter into the fixing of the sum with him 
that you were willing to pay to Marsh? 

A. It did. 

Q. It was not merely, then, for the profits you could make as trader, 
but the advantages that would result to you in general business there! 

A. That was the idea. I merely wish to state that I never would 





TRIAL OF WILLIAM W. BELKNAP. 


have consented to have paid any such amount of money as military 
trader alone. My business in that capacity never justified it. 

Q. It was your other business in connection with it that induced 
you to pay so large a sum? 

A. Of course it was. 

q. And you never understood from Marsh, in any of the negotia- 
tions with him about it, that he had to divide a cent of the money 
with any human being? 

A. I never heard anything of the kind intimated. 

Q. Who was with you when you called on General Belknap in 
Ke okuk ? 

A. Mr. Peck, of the firm of Durfee & Peck. 

Q. How many posts had Durfee & Peck at that time? 

A. My recollection is that they had three posts ; probably more. 

Q. They had three posts under the old law, had they ? 

A. I do not say under the old law. My impression is they had more 
than that under the old law. Under the new law my impression is 
they had but three. I am not positive about it. 

Q. At the time you called at Keokuk to see General Belknap how 
many posts did that firm have ? 

A. I cannot say; my impression is three or four. 

Q. When you subsequently applied to the Secretary of War in 
Washington were you contemplating a partnership with Mr. Durfee? 

A. I had at one time contemplated a partnership with Mr. Durfee, 
and made my application with his name attached to the application. 

Q. [Handing a paper.) Is that a copy of the application you made? 

A. It is. It was on file here, in the War Department. The part- 
nership had not been agreed on at that time. It was contemplated, 
however. 

Q. At that time did you not understand Mr. Belknap to say that 
one reason why he could not appoint you was that you were in part- 
nership with Durfee ? 

A. There is an impression in my mind that he refused to appoint 
Mr. Durfee to any other position; whether he told me that person- 
ally himself or whether Mr. Marsh told me that, I do not remember. 
I probably stated to Mr. Marsh that this application had been made. 

Q. Did not Mr. Belknap tell you distinctly that he would not ap- 
point you in connection with Durfee ? 

A. I do not recollect that he ever said so distinctly, but I have the 
impression that I was told, probably by the Secretary, that Mr. Dur- 
fee could not have any further appointment. 

Q. Then you say it is your impression that General Belknap did 
tell you that Mr. Durfee could not have or be interested in any more 
appointments ? 

A. It was either himself or Mr. Marsh; I cannot recollect which. 

Q. L understand you to say that it was the general understanding 
all around that there was to be but one trader at any military post 
under the new law? 

A. That was my understanding. 

Q. What favors did you ever apply for of the Secretary of War 
through Mr. Marsh? 

A. An application was made regarding the limits of the reservation. 

Q. Enlarging the reservation ? 

A. It was understood between Mr. Marsh and myself that the res- 
ervation should be extended. 

Q. One application was in regard to an enlargement of the reser- 
vation ? 

A. One was, I think that I communicated to Mr. Marsh regarding 
that matter, that the reservation had not been extended to the limit 
that was understood. 

Q. What did you next hear from that application ? 

A. I have no recollection. 

Q. Let me see if I cannot recall your recollection. Do you not re- 
member that you received a letter from the War Office informing you 
that the recommendation of General Pope had been adopted enlarg- 
ing the reservation as he recommended t 

A. I have only an indistinct recollection of it, nothing very defi- 
nite, 

Q. Did you ever hear anything from Mr. Marsh about it? 

A. Ido not remember that. 

Q. Was your letter addressed to Marsh or addressed to the Secre- 
tary of War and sent through Marsh ? 

A. It was addressed to Mr. Marsh. I do not recollect ever having 
addressed a communication to the Secretary of War about it. I do 
not recollect sending any such communication, but very likely I did. 
an ,What other application did you ever make to the Secretary of 

ar? : 

A. There was an application made for the introduction of liquors 
there for the use of the officers at the post. I am not positive whether 
that was sent directly or through Mr. Marsh; whether it went through 
tLe regular channels or not. 

. [Handing papers to the witness.] Look at that and it will prob- 
ably refresh your recollection. 

. [After examining.] That is correct ; I remember. 

- You addressed that directly to the Secretary of War? 

. To the Secretary of War. 

- What response did you receive to that ? 

. The permission was granted. 

. Was it nted threugh the regular military channels? 

‘ Through the regular military channels. 





Q. Did you ever ask any other favor as a post-trader ? 

A. I do not recollect of any. 

Q. Then the only two you remember was one in regard to this 
liquor-selling business and the other in regard to the extension of the 
reservation ? 

A. That is my recollection. 

Q. Did you ever have any other favor or indulgence of any kind 
from the Secretary of War which was not common to all traders ? 

A. I do not recollect any. 

Q. What was your situation there in regard to protection? Had you 
any other protection than all post-traders had? 

A. None other whatever. 

Q. And the only privileges you enjoyed there were those which per- 
tained to your appointment as post-trader ? 

A. As I understood, all orders sent there were sent to all traders 
through the country. 

Q. Can you describe what the regular military channels are? 

A. From the adjutant of the post up through all the grades of offi- 
cers to the post-commander, to the division commander, and the di- 
vision headquarters, and then to Washington, to the Adjutant-General 
of the Army. 

Q. These applications are seen and read at all these headquarters? 

A. Through all these channels. 

Mr. Manager MCMAHON. We object to proving by this witness 
or any other that any communication went through the regular mili- 
tary channels without producing the records to show the indorsements 
on them and that they did so pass. 

Mr. CARPENTER. Mr. President, we offer now a certified copy 
of Mr. Evans’s letter asking permission to sell liquor, &¢., and all 
the references of it that were made from that post clear up to the 
Secretary of War, which are the exhibits A, B, C, D, E, and F, in the 
documents in my hand, except that we shall not ask the Clerk to 
read one map which probably he could not do intelligibly. 

The Chief Clerk read as follows: 

Fort Siti, INDIAN TERRITORY, 
November 30, 1872. 
The Hon. SecreETARY OF Wak, 
Washington, D. C.: 

Owing to the isolated position of this post and the difficulties attending the ship- 
ment of merchandise, it is inconvenient and almost impossible to make shipments 
of whisky and brandy monthly as provided in paragraph 2o0f War Department 
order dated October 28, 1871 

I therefore respectfully request that said paragraph be so modified that the in 
troduction of these liquors may be allowed in like manner to that of ale and wine 
the quantity and disposition being as at present subject to the absolute control and 
direction of the post-commander 

Very respectfully, your obedient servant 
JOHN 8S. EVANS 
Post-Trader 
Exhibit A is a description by diagram or map of the Indian Terri 
tory. 
Exuipir B. 
Wan DerartMent, 
Washington City, October 2#, 1871. 
Orders. 

I. On the order of any officers of the garrison, approved by the commanding offi- 
cer, the post-trader at Fort Sill has authority to take to that post from points out 
side the Indian Territory a limited quantity of wines, porter, and ale, provided 
such supplies are for the use of the officer so ordering. 

II. The post-trader at said post has authority to take to said post not to exceed 
ten gallons of brandy and ten gallons of whisky monthly, to be used only for 
medicinal purposes and sold only on the authority of the post-commander. 

WILLIAM W. BELKNAP, 
Secretary of War. 
Exuinit C. 
Wak DEPARTMENT, 
Washington City, February 2, 1872. 
Orders. 

The following is hereby substituted for paragraph I of orders dated October 22, 
1871, paragraph II to remain as at present 

I. Permission is hereby granted the post-trader at Fort Sill te carry thereto and 
keep on hand for sale to officers such quantity of wines, ale, porter, or other malt 
liquors as the commanding officer at the post may deem advisable, to be sold only 
on his approval. 

WM. W. BELKNAP. 
Exursir D. 
WAR DEPARTMENT 
Washington City, January 3, 1873. 
Orders. 

Paragraph II of orders dated October 28, 1871, authorizing the post-trader at Fort 
Sill, Indian Territory, to take to that post a limited quantity of brandy and whisky 
monthly, “to be used only for medicinal purposes and sold only on the authority 
of the post commander,” is hereby so modified as to permit the introduction of 
liquors in the same manner and under like restrictions as in the cases of ale, wine 
and porter, (vide orders dated February 2, 1872,) the quantity and disposition thereof 
to remain subject to the control and direction of the post-commander. 

WM. W. BELKNAP 
Secretary of War. 


Exursit FE. 
Fort Siti, INDIAN TERRITORY 
February 17, 1273 


HEADQUARTERS 


Mr. J. S. Evans, 
Post-trader 
Under the provisions of War Dept. orders of January 3rd, 1873, modifying War 
Dept. orders of October 28, 1871, you are hereby authorized to bring to this post 
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ng quantities and kinds of liqnors, and to dispose of the same under such 
i I post-commander may Lereatter impose, viz 
1 
50 bbls. whisk 
brandy 
By order of Major Geo. W. Schot 
, C. E. NORDSTROM, 
lst Lt. 10th Caralry, Post Adjutant. 


Exuipir F 


Copy of indorsement on application of J. 8. Evans & Co., post-traders, for modi- 
fication of par. 2, War Department orders, dated October 28, 1871, regulating ship 
ment of whisky and brandy 


(First indorsement,) 
HeADQUARTERS, Fort SILL, INDIAN TERRITORY 
December 2, 1872. 
In the opinion of the post-commander, it would be better for both trader and pur- 


chaser were the trader permitted to introduce liquors in quantities larger than is 
now permitted at one shipment 


With a view to accomplish this, the within request is recommended to the favor- 
able consideration of the honorable Secretary of War 
GEORGE W. SCHOFIELD, 
Major 10th Cavalry, Commanding. 


Q. (By Mr. CarpENTER.) Do these papers which have been read 
cover all the indulgences granted to you in regard to the selling of 
liquor? 

A. They do. 

Q. Every one of them anade subject to the control and discretion of 
the post-commander ? 

A. In every case. 

Q. This and the enlargement of the reservation were the only favors 
you ever asked or received ? 

A. All that I have any recollection of. 

Mr. CARPENTER. Mr. President, we ask leave to call General 
Townsend at this point for the purpose of identifying some records. 


E. D. TOWNSEND recalled and examined. 
By Mr. CARPENTER: 


Question. [Submitting a paper.] Is that the order enlarging the 
reservation at Fort Sill? 

Answer. This is the order of the President declaring the reserva- 
tion at Fort Sill on the 29th of January, 1872. It makes the reserva- 
tion contain thirty-six square miles. 

Mr. CARPENTER. We ask the Secretary to read it. 

The Chief Clerk read as follows: 


ILEADQUARTERS, DEPARTMENT OF THE MISSOURI 
Fort Leavenworth, Kansas, January 29, 1872. 

General Orders No. 2 

Ly authority of the President of the United States, and in accordance with the 
instructions of the Secretary of War, dated January 19, 1872, the military reserva- 
tion at Fort Sill, Indian Territory, is designated as follows 

rhe initial point of thp survey is the flag-staff. From this point due north two 
(2) miles and four hundred and forty (440) yards, to a pointon the northern bound 
ary line of the reservation; from this point due east three (3) miles to the northeast 
corner; thence due south four (4) miles to the southeast corner; thence due west 
nine (9) miles to the southwest corner; thence due north four (4) miles to the north- 
west corner; thence due east six (6) miles to the above-mentioned point on the 
northern boundary line, to close the boundary. 

The points of the compass mentioned are magnetic. The variation of the mag 
netic needle in June, 1871, was 11° 22’ 30” east 

Monuments of hewn stone with cut letters “U.S. M. R." on the one side, and “ I. 


T.” onthe other, mark the corners of the reservation; all half miles are marked by 
plain posts 


The reservation contains thirty-six (36) square miles 
by command of Brigadier-Gencral Popx 
Rk. WILLIAMS 


Assistant Adjutant-General 
Official 


E. D. Towxsenxp 
Adjutant-General 


Q. (By Mr. CarrPenteR.) What paper is that? [Submitting a 
paper. ] 

A. This is a copy of a letter dated “Headquarters, Department of 
the Missouri, Fort Leavenworth, Kansas, August 12, 1871,” addressed 
“to the Adjutant-General of the Army,” by General Pope, command- 
ing the Department of the Missouri. 

Q. Please read the paper entire and all the indorsements on the 
back ? 

A. The letter is: 

HEADQUARTERS DEPARTMENT OF THE MISSOURI, 
Fort Leavenworth, Kansas, August 12, 1871. 
To the ADJUTANTGENERAL OF THE ARMY, 
Washington, D. C.: 

(Through Headquarters Military Division of the Missouri.) 

In compliance with the instructions of the General of the Army of June 6, 
Inés, I have the honor to transmit herewith accompanying, a map and field-notes 
of the United States military reservation at Fort Sill, Indian Territory, with a view 


to their being properly declared by the War Department. 
I am, sir, respectfully, your obedient servant 


SIR 


INO. POPE 
Brevet Major-General Commanding 


| Indorsement. } 


HEADQUARTERS DEPARTMENT OF THE MissoURt, 
OFFICE OF THE CHIEF ENGINEER, 
Fort Leavenworth, Kansas, ——, 187- 


Description of the United States military reservation at Fort Sill, Indian Terri- 
tory. 


———— 


Q. State the substance of these indorsements without taking time 
to read them in fall. 
A. These notes which I commenced to read are the same as those 
read in the general orders. 
Q. State by what officers that is indorsed and recommended, the 
channels through which it came. 
A. It is indorsed first by the assistant adjutant-general, at head- 
quarters Military Division of the Missouri, Chicago, August 22, 1371, 
Q. Who is that? 
A. James B. Fry. 
Q. Sheridan’s adjutant-general ? 
A. Yes, sir. Next it is indorsed: 
ADJUTANT-GENERAL’S OFFICE 
Washington, August 29, 1871 
Respectfully submitted to the Secretary of War, recommended, and with remark 
that it would seem proper to obtain the consent of the Indian Bureau before declar 
ing this reservation, as it appears to be within the "ndian reserve as act apart by 
treaty of October 21, 1367, with the Kiowas and Comanches. (Statutes at Large, 
volume 15, page 582.) 
E. D. TOWNSEND, 
Adjutant-General 
Q. That is by yourself. 
A. Yes, sir. 
Q. Now Lask you if you have the paper there giving the consent 
from the Interior Department ? 
A. I have. 
Q. Read it in that conneciion. 
A. The first is the letter oi the Secretary of War to the honorable 
Secretary of the Interior. 
War DEPARTMENT, 
Washington City, September 2, 1871 
Sir: Inviting your attention to the accompanying letter in relation to and plan 
and description of the military reservation at Fort Sill, Indian Territory, which 
appears to be within an Indian reserve, I have the honor to inquire if the Indian 
Department has control over this property, and, if so, whether there is any legal 
obstacle known to the Department of the Interior to its being set apart as a mili 
tary reservation. 
The return of the papers is requested. 
Very respectfully, &c., 
W. W. B., 
Secretary of War 
Hon. SECRETARY OF THE INTERIOR. 


This is a copy of the original letter. The next is: 


DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS, 
Washington, D. O., September 7, 1571 

Sir: Ihave the honor to acknowledge the receipt, by reference from the Depart 
ment, for my views of a communication from the honorable Secretary of War 
dated the 2d instant, inclosing map, with accompanying papers, of the site of the 
proposed military reservation of Fort Sill, Indian Territory, and inquiring if 
there is any legal obstacle known to the same being sct apart for the purpos 
stated. 

Tu reply, I will state that Fort Sill is located in the country set apart for the 
Kiowas and Comanches by the second article of the treaty concluded with said In 
dians October 21, 1867. (Statutes at Large, volumes 14, 15, page 582.) 

By the seventh clause of the eleventh article of said treaty the Kiowas and Co 
manches “ agree to withdraw all opposition to the military posts now established in 
the western Territories."" This is the only provision in said treaty regarding mili 
tary posts, and I am of opinion that there can be no objection to the setting apart 
of the military reservation in question. 

lt is proper to state that in accordance with the terms of the treaty concluded 
with the Kiowas, Comanches, and Apaches, October 21, 1867, (Statutes at Larg: 
volumes 14 and 15, page 589,) the latter became confederated with the former, and 
accepted a permanent home on the Kiowa and Comanche reserve. 

The papers referred by you are returned herewith. 

Very respectfully, your obedient servant, 
H. R. CLUM, 


Acting Commissioner. 
To the honorable SECRETARY OF THE INTERIOR. 


The next is a letter to the honorable Secretary of War, inclosing 
that: 


DEPARTMENT OF THE INTERIOR, 
Washington, D. C., September 8, 1°71. 
Sir: Respectfully referring to your communication of the 2d instant, inclosing 
map with accompanying papers, and making inquiry as to the propriety of the site 
proposed at Fort Sill being set apart as a military reservation, I have the honor 
to transmit herewith for your information copy of a report from the Acting Com 


missioner of Indian Affairs, dated the 7th instant, in relation to the subject, in 
whose views I concur. 


Very respectfully, your obedient servant, 
B. R. COWEN, 


Acting Secretary. 
To the honorable the Secretary or War. 


There was a subsequent communication from the Secretary of War, 
dated— 
War DeraRTMENT, October 11, 1871 
Hon. SECRETARY OF THE INTERIOR: 
Sin: The President having been pleased to set aside for military uses and as a 
military post the reservation at Fort Sill, Indian Territory, I have the honor to 
forward to you for compliance therewith his directions that tho same be noted in 
the General Land Office, and also the plats and notes of survey of the reservation 
which, when no longer needed, please return to this Department, together with tho 
President's order. 
Very respectfully, your obedient servant, 
W. W. BELKNAP, 
Secretary of War. 
That letter is acknowledged by the Secretary of the Luterior: 
DEPARTMENT OF THE INTERIOR, Z 
Washington, D. C., 13th October, 1871 
Sin: Ihave the honor to acknowledge the receipf of your letter of the 11th in- 


stant, transmitting the President's order of 7th instant, setting aside for military 
uses the lands at Fort Sill, Ludian Territory. 
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A copy of your letter, and all the 
the Commissioner of the General Land Office, for appropriate action. 
Very respectfully, your obedient servant, 


C. DELANO, Secretary 


Hon. WituiaM W. Be_xnap, 


Secretary of War. 


Q. Now return to the paper you were reading and finish the in- 
dorsements on that. You had read your own letter and stopped there. 


The remaining indorsements are simply office marks showing | 
that the paper I hold in my hand is a copy of the original papers sent | 


to the Interior Department from the War Department. 
ADJUTANT-GENERAL'S OFFICE, 
Washington, January 20, 1872. 
Official copy for file in the Adjutant-General’s Office. 
E. D. TOWNSEND, 
Adjutant-General. 
Then come sundry memoranda of the dates and so on. 
Q. Was not that approved by the Secretary of War and then by the 
President ? 
A. Yes, sir. 
Q. All those? 
A. I beg pardon. 
Q. You stopped with reading your own letter in which you advise 
that the Department of the Interior should be consulted. 
A. The third indorsement is : 
War DEPARTMENT 
Washington City, September 15, 1871. 
Approved and respectfully submitted for the action of the President. 
WM. W. BELKNAP, 


Secretary of War. 
The fourth indorsement : 


EXECUTIVE MANSION, October 7, 1871. 
The reservation at Fort Sill, Indian Territory, as described in the accompanying 
plat and notes of survey, approved by the Secretary of War, is made for military 


purposes, and the Secretary of the Interior will cause the same to be noted in the 
General Land Office to be reserved as a military post. 


U. 8. GRANT. 
Q. That completes that document, does it ? 
A. Yes, sir. 


Mr. CARPENTER. That is all for the present, General. 
Joun 8. Evans recalled. 


Cross-examination by Mr. CARPENTER continued : 


Question. I understood you to say that the enlargement of the res- 
ervation, which has just been explained here, and the licenses about 
the sales of liquors were the only favors you ever asked and the only 
ones you ever received as post-trader from the Secretary of War? 

Answer. I have so stated. 

Q. When you returned from Washington to your fort who was com- 
mander of the post at that time? 

A. General Grierson. 

Q. Did you communicate to him the contract which you had made 
with Marsh ? 

I did. 

How soon after your arrival there? 

Probably the same day. 

. About what time was that? 

. I think it was the evening of the same day. 

. About what time did you get home? 

. Some time early in November. 

. Fae nena tan it to Grierson in November, 1870? 
did. 

. And all the facts that you knew about it? 

All the facts that I knew about it. 

You said that when you came to Washington you were intro- 

duced to the Sec retary of War. Did you mean that? 

A. When I came to Washington I was introduced indirectly 
through Mr. Rice. 

Q. Did Mr. Rice go with you to the Secretary of War? 

A. He did not. 

. Did he give you a letter? 
. No; he saw the Secretary prior to it. 
That is what you understood from him? 
. Yes, sir. 
But when you went to the War Department you were recognized 
by General Belknap as the man he had seen at Keokuk, were you ? 

A. I was. 

Q. And you do not know of your own knowledge that anything 
passed between Rice and Belknap about it? 

A. I never heard a word. I never saw them together in my life. 

Q. Since your appointment you have been, you say, the only trader 
at Fort Sill? 

A. The only military trader at Fort Sill. 

Q. Is that post exceptional in that respect or not? 

A. It is not an exception. 

Q. There is but one at any of the posts? 

A. That is my information. 

Q. Have you related all that took place between you and the Sec- 


retary of War in regard to any arrangement to be made between you 
and Marsh ? 


A. I have. 
Q. Do you know whether the Secretary of War knew that there 
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was any arrangement made between you ani Marsh, or what were 


Mr. Manager MCMAHON. Speak only of your own knowledge; 
give no impressions or belief, but simply what facts you know. 

Mr. CARPENTER. That is what I asked him. (To the witness.) 
Did you communicate the fact of having made a contract with Marsh 
to the Secretary of War? 

A. I never spoke to the Secretary of War on the subject. 

Mr. Manager LAPHAM. He says he did not see hin; 
away without seeing him. 

Mr. CARPENTER. 
in a letter, 


he went 


He might have communicated it without see- 
or in the dark. (To the witness.) You say you 


A. In no way, 


Q. (By Mr. 


shape, or form. 
CARPENTER.) After you returned to Fort Sill and after 


| that contract made between you and Mr. Marsh, by which you bound 


yourself to pay him sums of money on dates fixed in the contract, did 
you put up the prices of your goods at the fort ? 


Mr. Manager MCMAHON. One moment. Mr. President, that is a 


| question that has already been settled, as I understand, by the Sen- 


ate two or three times, and we do not care to go into that matter 
to whether he put up the prices of his goods. 

Mr. CARPENTER. I de not understand that it has been settled 
We offered certain questions here, we put to witnesses certain 
questions, and I stated that I proposed to follow the questions with 
this proof; and, notwithstanding that statement, it is true the Sen- 
ate excluded the questions; but that does not exclude the offer. It 
might be that the Senate thought the question was an improper one, 
although the offer would be perfectly proper. This is, if I recollect, 
the first time we have distinctly offered to prove the fact, and I now 
offer to prove by this witness that he never put up his prices one 
cent in consequence of that arrangement with Marsh. 

Mr. Manager MCMAHON. Mr. President, certainly the memory of 
the gentleman must be at fault, for I think if any one thing was con- 
tested with some warmth and zeal in the trial of this case in chief it 
was this identical proposition whether it made any difference in the 
trial of this case whether by reason of this tribute that Evans was 
paying to Marsh the soldiers or anybody were charged higher 
prices than they had been before; and if that question was not set 
tled by this Senate, not only once but twice or three times, then I 
have failed to see entirely the applicability of a decision to a point 
made. 

Mr. CARPENTER. 

Mr. Manager MCMAHON. Certainly. 

Mr. CARPENTER. The question put to the Senate was not would 
the offer made be proper when it should be reached ; the only ques- 
tion submitted was shall this interrogatory be put. It is true that 
by way of inducing the Senate to allow the question, I stated the 
proof that I expected to follow it up with; but non constat that the 
question would be proper even if the poof would be proper; and the 
only question submitted to the Senate, and the only one which the 
Senate passed upon was whether the particular interrogatory should 
be answered, not whether this offer of proof would be proper when 
the time came to offer it. 

Mr. Manager MCMAHON. Undoubtedly, because I never knew be- 
fore that a court of law settled questions in a bunch. 

Mr. CARPENTER. That is the reason they did not settle this. 

Mr. Manager MCMAHON. But whenever they settle a particular 
question upon a particular principle, I never knew before that that 
principle which was then established by the court in that particular 
case did not apply in every subsequent stage of the case when the 
same question arose. I do not understand that a court of law lays 
down rules for all questions that may be offered; but the principle 
that is applicable to the particular question, if a subsequent question 
is the same in substance and involves the identical point, is to be ap- 
plied. Itseems to me it is wasting time to argue it. 

But now let me put a question to the gentleman. I want to hear 
from him—and I will allow the interruption—upon the materiality 
of this testimony once more. 

Mr. CARPENTER. The fourth article, if I remember the number 
rightly, charges that in consequence of this arrangement between 
Marsh and Evans the soldiers and officers of the Union Army were de- 
frauded and compelled to pay extravagant and exorbitant prices. 
Now we offer to show that thatis not true. Let the managers strike 
it out of the articles, and we donot care forthe proof. If it remains 
in the articles, we offer to disprove it and will prove by this witness 
that he not only did not increase his prices, but that they were abso- 
lutely lower from that time out until he was removed than they had 
ever been before, and not, as he expresses it, the one-tenth part of 
one cent was added to the price of goods sold to the soldiers in con- 
sequence of that arrangement. 

Mr. Manager MCMAHON. Now think that the argument the gen- 
tleman has made will recall to the Senate at once the fact that this 
question was thoroughly and completely argued not only upon one 
occasion but upon two and probably three different occasions, becanse 
the honorable gentleman will remember that at one stage of the case 
I alluded to these very words upon which he put so much stress, and 
it seems the honorable gentleman is more troubled about the aggra- 
vations of this case than about the crime that has been committed or 
charged. 


as 


else 


Allow me to interrupt you a moment. 
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Mr. CARPENTER. There is not any crime. 

Mr. Manager MCMAHON. O! I put this illustration, that it was 
like charging in an indictment that the act was against the peace and 
dignity of the State in which the particular offense was committed. 
Raising prices on the soldier is not the crime charged against this in- 
dividual. That may be an aggravation, but whether it exists or does 
not exist, the crime is just as absolute and complete, if proven, as it 
would be if it raised the prices ten times on the’soldiers. 

Mr. CARPENTER. Then why not concede the fact that it did not 
raise the prices? 

Mr. Manager MCMAHON. Simply because the question has been 
settled. The pertinacity with which the gentleman undertakes to 
overrule the Senate surprises me, and I think I shall save the time of 
the Senate by insisting that this testimony is not competent, has noth- 
ing to do with the trial of this particular case. It may have some- 
thing to do with some outside or ulterior purpose which either the gen- 
tleman or his client may have in his bosom, but so far as this case is 
concerned, it is imposssble for me to see how it can have any bearing 
whatever. If he were able to prove the fact, as he says, that after 
this tribute of $12,000 was put upon him he lowered his prices, it is 
a very remarkable fact and one that I should like to see proven in 
some other tribunal for the purpose of ascertaining some new patent 
method for reducing prices. 

I submit this question to you Senators; we have discussed it twice, 
and it having been twice decided, it seems to me the question ought 
to be set at rest. 

Mr. CONKLING. May we hear the question read ? 

The PRESIDENT pro tempore. The question wiil be read by the 
reporter, 

The reporter read the question, as follows: 

Q. After your retarn to Fort Sill and after that contract made between you 


and Marsh by which you bound yourself to pay him sums of money at the dates 
fixed in the contract, did you put up the prices of your goods at the fort ? 


The PRESIDENT pro tempore. The Chair will put the question to 
the Senate, Shall this interrogatory be admitted ? 

Mr. MORRILL called for the yeas and nays. 

The yeas and nays were ordered; and being taken, resnlted—yeas 
26, nays 13; as follows: 

YEAS— Messrs. Allison, Booth, Cameron of Wisconsin, Conkling, Cooper, Cragin, 
Dawes, Ferry, Frelinghuysen, Harvey, Hitchcock, Howe, Ingalls, Logan, Merri- 


mon, Mitchell, Morton, Oglesby, Paddock, Patterson, Randolph, Sargent, Wad 
leigh, West, Windom, and Wright—26 


NAYS—Messrs. Bogy, Caperton, Cockrell, Dennis, Edmunds, Gordon, Kelly, 
Kernan, Maxey, Morrill, Norwood, Whyte, and Withers—13. 

NOT VOTING—Messrs. Alcorn, Anthony, Barnum, Bayard, Boutwell, Brace, 
Burnside, Cameron of Pennsylvania, Christiancy, Clayton, Conover, Davis. Dor 
sey, Eaton, Goldthwaite, Hamilton, Hamlin, Johnston, Jones of Florida, Jones of 
Nevada, Key, MeCreery, McDonald, McMillan, Ransom, Robertson, Saulsbury, 
Sharon, Sherman, Spencer, Stevenson, ‘Thurman, and Wallace—33. 

So the question was decided in the affirmative. 

Mr. CARPENTER. Answer the question. Let it be read. 

The question was read to the witness by the reporter, as follows : 

Q. After your retarn to Fort Sill and after that contract made between you and 
Marsh by which you bound yourself to pay him sums of money ou the dates tixed 
in the contract, did you put up the prices of your goods at the fort? 


A. I did not. 

q. (By Mr. CARPENTER.) Did you continue from that time on to sell 
your goods at the fort at as low a price as you were selling when that 
contract was made or lower. , 

A. At the time I was removed from that post I think I can safely 
say I was selling goods 25 to 33 per cent. cheaper than I was at the 
time I had that appointment made. 

Q. When was that? 

A. In 1870. 

q. When was your removal ? 

A. In the early part of March this year. 

Q. Then all the time you remained post-trader and the contract 
between you and Marsh continued in existence, you were selling 
goods to the soldiers and officers at a lower rate than you were before 
the contract was made? 

A. Iwas. As my facilities for getting goods into the country were 
better, I reduced my prices. 

Q. The day after you returned to Fort Sill I suppose the facilities 
for receiving goods were just about the same that they were the day 
you left Fort Sill? ; 

A. About the same. 

Q. And you did not at that time, in consequence of the Marsh con- 
tract, increase your prices a cent ? 

A. I did not. 1 never increased an article in my establishment one 
cent. 

Q. How much did you ever pay to the Secretary of War for this ap- 
pointment ? 

A. L never paid him a cent. 

Q. Who were traders prior to July 15, 1870, at that post besides 
yourself f 

A. E. H. Durfee and J. C. Dent. 

(). Where did they reside ? 

A. One of them resided in Leavenworth, Kansas, and the other, I 
think, at Fort Union. 

Q. Neither of them resided at the post ? 

A. Neither one was ever at the post to my knowledge. 


| 
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Q. How long have you been acquainted with this post-trading or 
sutler business ? 

A. Since 1563 or 1864. 

Q. Do you know any other posts except that of Fort Sill where the 
trader lived away from the post? 

Mr. Manager MCMAHON. Speak only from your own knowledge, 
not from information. 

Mr. CARPENTER. That is what I am asking for. 

A. I do not know any others. 

Q. (By Mr. CARPENTER.) These two traders at Fort Sill you say 
lived away? : 

A. They lived away at that time. 

Q. Did you receive any information from Mr. Belknap in regard to 
the new law? 

A. I never received any information from Mr. Belknap regarding 
the law. 

Q. Were you in partnership with Mr. Durfee when you were ap- 
pointed by General Belknap? 

A. I was not. 

Q. That contemplated partnership was abandoned prior to the 
time when you were in fact appointed ? 

A. It was. 

Q. Do you not recollect that in the conversation with the Secre- 
tary of War he spoke disparagingly of appointing Mr. Durfee, in 


| some way? 


A. I cannot recollect anything of that kind; I have only an indis- 
tinct recollection of some remarks having been made to that effect, 
either by the Secretary or by Mr. Marsh. 

Q. Did you have an interview with the Secretary of War about 
November 1, 1871, in regard to this liquor business, in the War De- 
partment ? 

A. Yes, sir; at the War Department Office. 

Q. Did Mr. Fisher also call? 

A. I donot recollect his doing so. Ido not know that he did. 

Q. About what time did you call on the Secretary of War? I will 
state the object of the question. 

Mr. Manager MCMAHON. We understand it. 

Mr. CARPENTER. I was afraid you did not. The witness may 
not, and I will tell him. (To the witness.) There is a letter written 
to you by the Secretary of War on the 2d of November, 1871. Where 
were you on that day? 

A. I was in the States. 

Q. (By Mr. CARPENTER.) Not at home? 

A. No, sir. 

Q. Did you call on General Belknap soon after that and before you 
had gone home and received that letter? 

A. That letter, I think, was forwardéd me here from Fort Sill. 

Q. Did you see the Secretary before or after you received that let- 
ter? 

A. After I received that letter. 

Q. And did not see him before ? 

A. I did not. 

Q. Reflect a little on that subject, and be as particular as you can 
about it. Try to recall when you came here, what date. 

A. I cannot remember. I cannot remember the year really. 

Q. Then how do you know that you did not see the Secretary of 
War soon after the 2d of November ? 

A. Ldid not say I did not. I did not mention any date. I say I 
called npon him in reference to that matter, but I cannot tell the year. 

Q. Have you any means by your books or anything else of telling? 

A. My partner probably would recollect. 

Q. Is he here? 

A. He is. 

Q. What is his name? 

A. Fisher. I would presume it was in 1872, shortly after the license 
was granted, The documents will show. 

Mr. Manager MCMAHON. I think they were in 1871. 

Q. (By Mr. CARPENTER.) Can you say whether or not you saw the 
Secretary of War between the Ist and 8th of November, 1871? 

A. I cannot. 

Q. You cannot say whether you did or not? 

A. I cannot say whether I did or did not see him. 


Re-examined by Mr. Manager MCMAHON: 


Q. I understand you to say that you do remember that the letter 
was sent to you at Fort Sill and returned to you in the States ? 

A. That is my recollection. 

Q. And after receiving that letter you went to see the Secretary of 
War? 

A. I did. 

Q. How long did it take a letter to go to Fort Sill in those days? 

A. I should suppose from ten days to two weeks at that time. 

Q. You stated a while ago that you did not increase prices on ac 
count of this contract. 

A. L did; but after that reduced them. 

Q. What improved facilities did you have for the shipment of your 
goods? You have alluded to something; what were they? 

A. The extension of the railroads into the Indian Territory was 4 
very considerable agency which reduced the expense of getting goods 
there, besides reducing the risks of shipping. 





ee 


Q. And your rates of transportation were reduced ? 

A. Reduced to probably one-fourth of what they had been before. 

Q. The cost of transportation is one large item, is it not, in the price 
of goods ? 

A. A very considerable item at that time and is even to this day. 

Q. And it was by reason of the diminished cost of transportation 
that you were not compelled to put up the prices of your goods? 

A. It was the increased trade he gave me by being the sole trader 
at the post. 

Q. By having the exclusive privilege. Now, with your diminished 
cost of transportation, would you not have been able to put the prices 
of your goods down if it had not been for this $12,000 a year you had 
to pay to Mr. Marsh ? 

A. Certainly I could have sold my goods, whatever that percentage 
was, that much less on my sales. ; 

Q. So you really had to make that $12,000 ont of your sales in or- 
der to make the profit that you had been previously making ? 

A. I did not change my prices except as the cost of transportation, 
the cost of getting goods in, reduced the cost. 

Q. You could have reduced your prices to the soldiers and emi- 
grants just as much less as the $12,000, if it had not been for the 
$12,000 ? 

Mr. CARPENTER. Would you? 

Mr. Manager MCMAHON. Never mind aboutthat. “Would you?” 
is too long back, Brother Carpenter. (To the witness.) When you 
went to see the Secretary of War the day after General Rice had 
been to see him, according to your statement, state whether any con- 
versation passed between you and the Secretary as to the fact of Gen- 
eral Rice having been to see him. 

Mr. CARPENTER. That I object to. 
olpt. 

' Mr. Manager MCMAHON. 
you cross-examined about. 

Mr. CARPENTER. 
ground twice. 

Mr. Manager MCMAHON. I have not been over this ground, but 
the gentleman has been over it. 

Mr. CARPENTER. Go ahead. 

Q. (By Mr. Manager MCManon.) State now whether in that con- 
versation between you and the Secretary of War he in any way al- 
luded to the fact that General Rice had been to see him for you the 
day before. 

A. I have no recollection that he did; I do not remember about it. 

Q. Did you opploy Mr. Rice as your attorney to go and lay your 
case before the Stcretary of War? 

Mr. CARPENTER. That we object to. He has already said that 
he does not know that Rice ever saw Belknap or that Belknap ever 
saw Rice; he never saw them together; he knows nothing about it 
except what either Rice or Belknap told him, and he says Belknap 
never told him anything. If they want to know anything about Mr. 
Rice call Mr. Rice. 

Mr. Manager MCMAHON. He said he does not know. 

The PRESIDENT pro tempore. The Chair sustains the objection. 

Recross-examined by Mr. CARPENTER: 


Q. Mr. Evans, after you went back to Fort Sill with your appoint- 
ment would you have reduced your-prices but for the contract made 
with Marsh ? 

Mr. Manager MCMAHON. We object to that. 
Would you have done so but for something ? 

Mr. CARPENTER. Yes; but for this contract with Marsh. 

Mr. Manager MCMAHON. We object. 

Mr. CARPENTER. Why, Mr. President, they asked this man if he 
could have sold for less if he had not paid money to Marsh. It hardly 
required a witness to prove that. He could have given away his 
goods, The question is whether he would have done so; in other 
words, the question is whether his trade with the officers and soldiers 
was at all influenced by the contract he had with Marsh. 
him, “Could you have sold for less if you had paid less and made the 
same?” That is mathematics. Now, the question is whether he 
would have done so. Mathematics will not settle that; this witness 
can. After they have proved the mathematics of the question I offer 
to prove the fact. 

Pn: Manager MCMAHON. The question can be submitted to the 
Senate. 

Ht PRESIDENT pro tempore. 
ted 

The question was decided in the negative. 

Mr. CARPENTER. That is all. Now, Mr. President, following the 
example of the managers, I offer here in partial corroboration of this 
witness his examination before the committee of the House, in which 
he swore distinctly that he would not have made the change of a 
a and that he never would have put prices down until he was 
compelled by the commission of officers that had jurisdiction. 

Mr. Manager MCMAHON. This matter is considered to be ruled 
out under the decision already made, I take it. If the Senate will 
not let him swear to it here in open court, they certainly will not al- 
low you to corroborate him in that way. 

Mr. CARPENTER. That is not the point atall. They have called 
the witness. This case is a great deal stronger than it was four days 
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sa They called a witness, Mr. Marsh, examined him, and then 
offered the evidence he had given before the committee in corrobora- 
tion of his statement here. That struck me as being peculiar; but 
the Senate admitted it. The prosecution has now called another 
Witness and examined him, and I propose to introduce his testimony 
before the same committee. 


I could introduce it for the purpose of 
contradicting him—that would be proper enough—but I want to fol- 
low the shade of the managers. I do not consent in any case 
which I try that the opposite counsel shall be more irregular than I 
am, and following precisely in their wake I offer this testimony to 
corroborate the testimony of the witness on the stand. 

Mr. Manager MCMAHON. Mr. President, as to the opposite coun- 
selin any case being more irregular than the gentleman, he can always 
rest easy and assured in his position upon that question. I know 
nobody who can ever compete with him in that particular regard. 
But now to the point: I do not know whether to say that I am sur- 
prised at the position of the honorable gentleman in undertaking to 
claim that there is a parallel between the conduct of the managers 
in offering Mr. Marsh’s testimony and his present offer in regard to 
this particular matter. I scarcely am able to think that the honor- 
able gentleman is really in earnest about the proposition, for I have 
too high a regard for his intelligence as a lawyer and his respect for 
the intelligent men before whom he is trying this case. We offered 
Mr. Marsh’s testimony simply for the purpose of drawing a conclusion 
from the action of the Secretary of War when it was read to him. 
That was all; not to corroborate Marsh, not to contradict Marsh, and 
it was expressly ruled in by the Senate upon that ground. 

Mr. CARPENTER. The manager forgets his own statement. 

Mr. Manager JENKS. Here it is, on page 190 of the Recorp. 

Mr. Manager MCMAHON. I need not waste any time on a question 
like that before a Senate composed, a majority of them, of lawyers; 
but the point now on which I desire the honorable gentlemuan’s at- 
tention becanse he amazes me. He is not permitted to prove by this 
witness that he would not have decreased his prices but for this con- 
tract. The Senate by a unanimous vote says he shall not put that 
question. Then, for the purpose of corroborating the witness as he 
says, he offers to put in evidence a statement to the same effect that 
he wanted to prove now and which the Senate would not allow him 
to prove. Never before in all the extended practice that I may have 
had in a western town did I hear of corroborating your own witness. 
If you claim anything from him, I have heard of impeaching him by 
showing that he made a different statement; but I never heard of cor- 
roborating him by showing that he made the same statement on a 
different occasion ; because, if he has made the same statement, what 
is the use of corroborating him by his oath on another occasion? He 
is in the court. We have not impeached him. There is no question 
of impeaching or of corroboration. I must say, with all due defer- 
ence to the gentleman, that I think he has lost his bearings in the 
books of evidence on this question. 

Mr. CARPENTER. I should not wonder if I had, for I have been 
reading the arguments of the managers too much. When the ques- 
tion was put to the manager why he claimed to put in that testimony 
given in another forum, where there was no cross-examination or any- 
thing of the kind, and whether it was to corroborate the witness or 
not, the manager answered in this way: 

Mr. Manager McManon. Mr. President, the question put to the managers is as 
follows: “Is it the object of the present inquiry to corroborate or discredit the tes 
timony of Marsh In the first place, I will answer in detail that it is to corroborate 
Mr. Marsh in just this far, not as evidence of any facts stated thereim, but when 


the charge was made by Marsh the Secretary of War by his conduct admitted the 
truthfulness of it. 


So far it was designed to corroborate Mr. Marsh. The precise ex- 
tent of corroboration that we shall get out of this evidence I do not 
pretend to state, because it is for the court to weigh the evidence and 
only for me to offer it. But the manager says he offered that other 
statement in corroboration so far; that is, so far as it could corrob- 
orate. I ask nothing more for this. I offer it itn good faith as within 
the ruling of this court in partial corroboration of the testimony of 
the witness. 

Mr. Manager MCMAHON. 
answer to make. 

The PRESIDENT pro tempore. 
be admitted? 

The question was decided in the negative. 

Mr. WRIGHT. I wish to put a question to the witness Evans: 

When you left the Secretary of War, after you met him at his house, 
and just before you made the contract with Marsh, it was understood 
that Marsh had been promised or had received the appoinment. Then 
you say you arranged with Marsh that you were to receive the ap- 
pointment. Now, was it understood between you and Marsh that he 
was to advise the Secretary of the change? If not, how was the Sec- 
retary of War advised of this change, and did you have anything to 
do with letting him know of such change? 

The Witnrss. It was my understanding that no appointment had 
been made out, but that the appointment had been promised or made 
verbally but had not been made out formally, and that the appoint- 
ment would be made to me originally. 

Mr. Manager MCMAHON. The Secretary had better read the ques- 
tion to him. 


Mr. WRIGHT. 


The Senate may decide. We have no 


The question is, Shall this evidence 


Let the question be read, 
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The reporter read the question of Mr. Wricut. 

The Wirness. I had no intercourse with the Secretary of War 
regarding this matter at all, after I met him that night. My recol- 
lection, as I stated, was that he told me that he had either promised 
Mr. Marsh or given him the appointment. 

Mr. Manager LAPHAM. The question was, how the Secretary was 
informed that you were to be appointed instead of Marsh. 

The Witness. I say that I know nothing about it at all. 

By Mr. CARPENTER: 

Q. When you left the Secretary of War you were talking about 
either selling your property there to Marsh or making a partnership 
with him, were you not f 

A. Yes, sir. 

Q. Did you ever see the letter that Mr. Marsh wrote to Mr. Belknap 
asking him to give the appointment to you, as it would be more con- 
venient to have it managed in your name? 

A. I never saw it. 

Mr. WINDOM. Mr. President, I ask that the trial be suspended at 
some time mest convenient to the court that I may make a report from 
the committee of conference on the sundry civil bill. 

The PRESIDENT pro tempore. If there be no objection proceed- 
ings will be suspended for that purpose. 

After some time spent in legislative session, the Senate resumed 
the trial of the impeachment of William W. Belknap. 


The PRE NIT o> re. The Senate » »j ssi | ; 
The PRESIDENT pro tempore. The Senate will resume its session | ari. will csntinns ta force eecent as herein modiled. 


for the trial of the impeachment of William W. Belknap. 


Joun 8. Evans recalled and examined. 
By Mr. CARPENTER: 

Question. I understood from you in the Hall afew minutes ago that 
there was one particular thing in which you thought your testimony 
was misapprehended. You can make any explanation about it you 
please without objection, I presiume ? 

Answer. My impression on thinking the matter over as to the com- 
munication about the liquor business is that I received a telegraphic 
dispatch from my forwarding agent at the end of the railroad. In- 
stead of waiting for the letter which was subsequently forwarded, 
] received a telegram from the agent. 

Q. Upon that did you see the Secretary of Warf 

A. Yes, sir. 


By Mr. Manager McManon: 


Q. How was your recollection refreshed on this question ? 
A. On thinking the matter over myself. 


H. T. Crossy recalled and examined. 
By Mr. CARPENTER: 

Question. Do you recollect a call made by the House of Represent- 
atives on any of its committees for a list of post-traders, &c.? 

Answer. Yes, sir. 

Q. About what time was it? 

A. It was some time in February, the latter part of February, I 
think. 

Q. February of this year? 

A. Yea, sir. 

Q. Was such a report made by the War Department? 

A. It was. 

Q. Have you with you or can you produce the list that was sent 
in obedience to that call? 

A. No, sir; I cannot. 

Q. Can you produce the letters that were sent with the list ? 

Mr. Manager MCMAHON. Letters to whom ? 


Mr. CARPENTER. To the committee or to the Speaker, as the case | 


may be, 
The Witness. [Producinga paper.] Thisis the call of the House. 
Mr. CARPENTER. Hand it to the Seeretary, and let it be read. 
The Chief Clerk read as follows: 
Forty-fourth Congress, first session. 
CONGRESS OF THE UNITED STATES, 

In THE House OF REPRESENTATIVES, February 16, 1876. 

On motion of Mr. CLyMk&r, 


Resolwed, That the Secretary of War be ep ee to inform this House of the | 


names, residence, and date of apgeiotes nto 
eral trading establishments anc 
what changes, if any. in the price o 


the several post-traders of the sev- 


administration, has been made, and by what authority. 
Attest: 


GEORGE M. ADAMS, Clerk. 


Q. (By Mr. CARPENTER.) Produce any letters you have, office let- | 
ters or copies, to the committee or the House in obedience to that 


eall. 

A. [Producing paper.] Here is a press copy of the reply of the Sec- 
retary of War, signed by General Belknap, dated February 23. 

Mr. CARPENTER. Pass it to the Clerk and let it be read. 

The Chief Clerk read as follows: 

The Secretary of War has the honor to transmit to the House of Representatives, 


in compliance with the resolution of the House dated the 16th instant, the names 


of the several post-traders, residence, dateof appointment, and place at which cach 
one is trading. 


| time to time examine the post-irader'’s goods and invoices or 


the — at which each one is trading; and also | 
goods, wares, and merchandise, or supplies | 
of any sort and description whatever, as fixed by the post or other council of | 


In reply to that portion of the resolution calling for information as to “ what 
changes, if any, in the price of goods, wares, and merchandise, or supplies of any 
sort and description whatever, as tixed by the post or other council of administra 
tion, has been made, and by what authority,” the Secretary of War has the honor 
to report that councils of administration were authorized to establish the rates and 
prices at which post-traders’ goods should be sold, by paragraph 1 of circular 
from this Department dated March 25, Is72, as follows: 


{Cireular. ] 
Wak DepPartTMent, 
Washington City, March 25, 1272. 
I. The council of administration at a post where there is o posh tanter will from 
ills of sale ; and will 
subject to the approval of the post-commander, establish the rates and prices (which 
should be fair and reasonable) at which the goods shall be sold. A copy of the list 


| thus established will be kept posted in the trader's store. Should the post-trader 


feel himself aggrieved by the action of the council of administration, he may appeal 
therefrom through the post-commander to the War Department. 7 

II. In determining the rate of profit to be allowed, the council will consider not 
only the prime cost, freight, and other charges, but also the fact that while the 


| trader pays no tax or contribution of any kind to the post-fund for his exclusive 


privileges, he bas no lien on the soldier's pay, and is without the security in this 
respect once enjoyed by the sutlers of the Army. 

ILI. Post-traders will actually carry on the business themselves, and will habity 
ally reside at the station to which they are appointed. They will not farm out, 


| sublet, transfer, or sell or assign the business to others. 


IV. In case there shall be at this time any post-trader who is a non-resident of 


| the post to which he has been appointed, he will be allowed ninety days from the 


receipt hereof at his station to comply with this circular or vacate his appointment 
V. Post-commanders are hereby directed to report to the War Department any 
failure on the part of traders to falfill the requirements of this circular. p 
VIL. The provisions of the circular from the Adjutant-General's Otlice of June 7, 


By order of the Secretary of War: 
E. D. TOWNSEND, 
Adjutant-General. 


This paragraph was republished in paragraph 6 of circular from this Depart- 
ment, dated June 7, 1875, 


A council of adu.inistration was appointed October 30, 1874, to audit the accounts 


| of the post-treasurer at Fort Randall, Dakota Territory, and to transact such other 


business as may be properly brought before it. In their report dated November 
1, 1874, the council submitted a list of the prices at which the goods of the post 
trader should be sold. On the 23d of December, 1874, the post-commander re-as- 
sembled the council of administration “for the purpose of receiving any commu 
bication the a may desire to present in relation to the tariff on his goods 
agreed upon by said council.” 


Mr. CARPENTER. The rest of the letter need not to be read. It 
is immaterial to this case. We only present it toshow that a response 
was made, 

The Witness. Here is another letter from Mr. CLYMER, dated Feb- 
ruary 14, 1876. 

Mr. CARPENTER. Let that be read. 

The Chief Clerk read as follows: o 

THious® oF REPRESENTATIVES, 


Washington, February 18, 1276. 
To the SecRETARY OF War: 

Dear Sir: I am directed by the Committee on Expenditures in the War Depart- 
ment to make inquiry of you whether during your term of office any letters, state- 
ments, or any communications have been received by the Department or yourself 
as its head, from any person or persons, or any officer or officers of the Army, urg- 


| ing, suggesting, or advising the abolishment of sutlerships in the Army, or advising 


or protesting against the subletting of peeteemeeesies in the same, and if so, to fur- 
nich the committee with copies of all the correspondence relating to the foregoing 
topics. I am also directed to request you to furnish the committee with a list of 


| the names and residence of all persons who at any time have received from you 


license as post-traders and the name of the several posts for which they may have 
received license to trade, with the date thereof. By complying with the several 
requests of the committee you will greatly oblige, yours, very truly, 

HIESTER CLYMER. 

Mr. CARPENTER. Now give us the reply to it. 

The Witness. I have a press copy which I will submit. 

The Chief Clerk read as follows: 

FEBRUARY 28, 1876. 

Sir: Referring to my letter of the 19th instant in reply to yours of the 18th in- 
stant, on the subject of post-traders, &c., I now have the honor to inclose copy of re- 
port of the Adjutant-General, dated the 26th instant, in reply to your inquiry as to 
the abolishment of sutlerships and the subletting of post-traderships. 

The papers accompanying the report of the Adjutant-General are herewith trans 
mitted, also a list of the names of all persons who at any time have received ap- 
pointment from me as post-traders, names of the posts to which appointed, and 
where and through whom the appointments were sent. 

The regulations issued by me from time to time (circulars dated June 7, 1871; 


March 25, 1872; and June 7, 1875,) for the government of this matter are also in- 
closed. 


Very respectfally, your obedient servant, 
WM. W. BELKNAP, 
Seerctary of War. 
Hon. Higster CLYMER, 
Chairman of Committee on Expenditures of War Department, 
House of Representatives. 
Q. (By Mr. CARPENTER.) Can you state what that list in reply to 
this showed in regard to Fort Sill? 
A. It showed what this book of records shows. [Producing a book. ] 
Q. Is that a book of records kept in the Office ? 
A. A book of records in the Adjutant-General’s Office. 
Q. Turn to it and read what it shows about Fort Sill ? y - 
A. [Examining.] The heading is “Fort Sill, Indian Territory, 
and then the entries in the several columns are, name, John S. Evans; 


| date of appointment, October 10, 1870; Secretary of War, or by whom 


appointed, W. W. Belknap; when and where sent, October, 11, 1570, 
care of C. P. Marsh, esq., 51 West Thirty-fifth street, New York City; 
acknowledged November 10, 1870, letter to commanding officer, Oc- 
tober 11, 1870. 

Q. Those are the entries upon the book of records, from which the 
statement made to the House was made out? 
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A. The report of the Adjutant-General was made up from that. 

Q. Is that an official book of the War Department ? 

A. This is the regular book of records of post-traderships in the 
War Department. 

Q. Kept in what Office ? 

A. Keptin the Adjutant-General’s Office, of appointments of post- 
traders. 

Q. You spoke the other day of a letter which was sent from C. P. | 
Marsh to Mr. Belknap requesting that the appointment at Fort Sill 
be made out in the name of Evans? 

A. Yes, sir. 

q. Do you recollect that letter? If so, what did you do with it 
and why did you do what you did with it? 

A. I received that letter, as I receive many others on the subject of | 
post-traders, and I communicated when the appointment was made 
out. The information that was desired was this, or the directions on 
it were these: that Mr. Marsh desired the appointment of trader at 
Fort Sill to be made in the name of John 8. Evans and sent to him | 
at a certain address at New York. When the appointment was made 
out—I think I made it out myself—I entered that address on the ap- 
pointment, from which it was copied into that book. 

Q. Copied in the book which you have just presented here ? 

A. Yes, sir; which I have just read from. 

Q. What did you do with the letter? 

A. The letter I placed among the ordinary letters which I consid- 
ered of a private or personal character, and there it staid until the 
resignation of General Belknap. It was undisturbed there until that | 
time. 

Q. Did Mr. Belknap give any direction to you where to put that 
letter? 

A. I think he gave no special direction about it; I have no recol- 
lection of any. 

Q. How long was it before Belknap knew where you had put it, if 
you know? 

A. I do not know that he knew it was there at all. 

Q. Who got up that system of keeping indexes and letters there ? 

A. I kept that book myself, because I wanted to facilitate my mem- 
ory in recollecting the matters I was to do for him. 

Q. Was there anything about that letter which you discovered, or 
which you discovered from the manner of direction of Mr. Belknap, 
that required any secrecy whatever? 

Mr. Manager MCMAHON. Nevermind that. We have had enough 
of your opinions about that, Mr. Crosby. 

Mr. CARPENTER. Is the question objected to? 

Mr. Manager MCMAHON. Yes, sir; the letter speaks for itself. 

Mr. CARPENTER. I was not asking about what the letter said. 

Mr. Manager MCMAHON. We do not want his opinion on the 
matter. 

Q. (By Mr. CARPENTER.) Did you think there was anything about 
thaflptter which required it to be smuggled ? 

Mr. Manager MCMAHON. I object to the question. I donot care 
what he thought about it. We want to know what he did about it, 
and then we can judge what he thought about it. The factis he did 
smuggle it, and that is enough. 

Mr. CARPENTER. The fact is he did not smuggle it. 

The PRESIDENT pro tempore. The manager objects to the ques- 
tion. 

Q. (By Mr. CARPENTER.) Was there anything in the disposition 
of that letter peculiar on your part? 

Mr. Manager MCMAHON. I object to that question. 





Mr. CARPENTER. | insist on it. If he smuggled it as you say he 
did, let us prove it. 
Mr. Manager MCMAHON. Mr. President and Senators, I think we | 
have had enough so far as this witness is concerned of an attempt to 
exculpate the defendant by his opinions. How far his testimony in | 
regard to acts may tend to exculpate the defendant is a question | 
which we shall probably consider in the proper progress of this case ; | 
but what this witness may think is not admissible. Whether there 
was anything pour in it isa question of simply this witness’s opin- 
ion, and I think that there is nothing expert in regard to his testi- 
mony, nothing difficult for him to lay open before the Senate different | 
from what Senators are able themselves upon an investigation of the 
facts to determine for themselves as members of the court and mem- 
bers of the jury that are to try the defendant. The question “ Was | 
there anything peculiar that you did with this letter?” is not a proper 
question. It is, what did you do with the letter; where did you put | 
it; by whose direction did you put it there; with whose knowledge | 
or consent did you put itthere? Thatis all. If there was anything 
peculiar in that matter, that is a question for this court to determine, 
and not for the witness to undertake to swear to for the purpose of 
exculpating the defendant. 
Mr. CARPENTER. Mr. President, the manager asserts here that 
this letter was smuggled by this witness. I now ask him the ques- | 
tion, was there anything peculiar in your disposition of that letter ? 
Mr. Manager MCMAHON. Why did I say that it was smuggled ¢ | 
Because upon the day of his resignation—— 
Mr. CARPENTER. Never mind arguing it. 
Mr. Manager MCMAHON. You asked me the question and I wanted | 
to answer. 


Mr. CARPENTER. No, I did not ask you avything. 


| resignation. 
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Mr. Manager MCMAHON. I will ask tostate it. On the day of 
the resignation this letter is by this man Crosby, the witness, taken 
out and delivered, as he testified on one occasion, separately to the 
Secretary of War at the time the charges were made in relation to 
this particular matter. I call that smuggling. 

The PRESIDENT pro tempore. The reporter will read the ques- 
tion and the Chair will submit it to the Senate. 

The question was read by the reporter, as follows: 

Q. Was there anything peculiar in your disposition of that letter? 

The PRESIDENT pro tempore. 
mitted ? 

The question was decided in the negative. 

Mr. EDMUNDS. I should like to ask the witness, or request coun- 
sel to ask the witness—the reporter can take it down—whether there 


Shall the interrogatory be ad- 


| was anything in his treatment of that letter out of the ordinary 


course of business. 
Mr. CARPENTER. 


That is what I meant by the question I put. 
The WITNEss. 


I treated that letter precisely as I treated every 


| other letter which is found in that package. 


Mr. Manager MCMAHON. The Senator’s question is not being an- 
swered. Let it be read to the witness. 

The PRESIDENT pro tempore. The reporter will read the ques- 
tion. 

The question of Mr. EpMUNDS was read by the reporter, as fol- 
lows: 


Q. Was there anything in your treatment of that letter out of the ordinary course 
of business ? 


A. I think not, certainly not at the beginning nor during the whole 
period when it was there in the package, which was about four years. 
It remained perfectly undisturbed during that time along with the 
rest of the file of these personal letters. Subsequently I testitied here 
that I went and looked at that letter once about the time of General 
Belknap’s resignation. My recollection is not clear whether I gave 
that letter to him singly or with the package. I have been disputed 
so much with by others with whom I have consulted about my recol- 
lection that I do not like to be positive about that. One of the gen- 
tlemen in the office thinks I gave it with the package, that I put it 
back in the package 

Mr. Manager LAPHAM. We object to that. 

Mr. Manager MCMAHON. That otber 
when he comes. 

The Witness. I recollect nothing out of the ordinary course with it. 


person can be examined 


By Mr. CARPENTER. 

Q. You say it remained on file there for four years. Did it remain on 
file after the information contained in that book of records had been 
sent to the House of Representatives ? 

A. It was there at that time. 

Q. And the report which was sent to the House of Representatives 
showed what the letter requested, that the appointment was sent 


| through Marsh, did it not? 


A. Yes, sir. 

Q. That Marsh had requested it? 

A. Yes, sir. All the information was on the public files, in other 
words. 

Q. What is your best present recollection whether you passed that 
letter over to Belknap distinct from the others, or with them in the 
package ? 

A. It is very difficult for me to remember that distinctly. 

Q. When did you pass over this package of letters? 

A. I think it was a very short time, within a day or two, after his 
It may have been the same day; the next day, or the 
day after. It was very near then. My recollection is not very dis- 
tinct. 

Q. Who had charge of those letters all that time ? 

A. After I ceased to be General Belknap’s clerk in the same room 
with him, that record ceased also, and the letters that were remain- 
ing in the pigeon-holes I put together in a package and placed in the 


| next room in the bottom of a large closet there. 


Q. Was there any direction from General Belknap what to do with 
those letters officially? 
A. Ido not think he knew where they were. 


Cross-examined by Mr. Manager MCMAHON: 


Q. This book that you have produced to-day is not one of the books 
that you had here the other day? 

A. No, sir. 

Q. This is a book which is produced for the first time to-day, is it 
not ? 

A. The first time. 

Q. This is what you call the official book? 
A. That is the official record of the Adjutant-General’s Office. 

Q. That you have brought in? 

A. Yes, sir. 

Q. The book that you had the other day that we looked at was a 
book that you had kept, not as an official book but as a sort of pri- 
vate book? 

A. No, sir; it was a sort of official book; it was a memorandum 
reference book. All commissions of officers are entered at large. 
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These appointments were not in the Adjutant-General’s Office, but 
were entered in that form. Copies of records of all commissions, ap- 
pointments of that sort are regularly kept. This was a memorandum 
book in the Secretary’s office, so that we should not have to be 
sending up and down stairs continually. 

Q. The letter of October &, 1°70, requesting the appointment to 
be made ont in the name of Evans is not found in the Adjutant-Gen- 
eral’s book ; there is no reference to it there, is there ? 

A. No, sir. 

@. None whatever ? 

A. I believe not; I do not know. 

Q. Was there any reference to it inthe book you had here the other 
day which you kept in the War Department ? 

A. No. 

(). Where was there any reference to this letter to be found? 

A. In the personal books which I kept of the Secretary of War. 

Q. You have said that this letter was on the file. When you say 
“file,” do you not mean that it was among the letters that were kept 
in the Secretary of War’s oflice, among what you called his private, 
semi-oflicial papers ? 

A. That letter was always where I have stated it to have been ; al- 
ways in the Secretary’s office. 

Q. But was it not among papers that were open only to you as his 
chief clerk or his private secretary ? 

A. I cannot say that; they were in open pigeon-holes. 

Q. But did anybody have the right to go in there and call for that 
correspondence and investigate it? 

A. I do not think they had. 

Mr. CARPENTER. That is matter of opinion, what you are op- 
posed to. 

Mr. Manager MCMAHON. No; this is routine of the office. 

Mr. CARPENTER. His opinion about routine. 

Q. (By Mr. Manager McManion.) When you say this letter was on 
the public files, do you not mean—— 

The Witness. I did not say that it was on the public files. 

Mr. Manager MCMAHON. You may not have meant to say it; but 
you did say it. 

The Witness. I beg your pardon, I did not say it. 

Q. There is no reference to this letter on any book now except on 
this private, semi-ofticial letter-book of yours? 

A. That is all. 

Q. How are you able, after the lapse of six years, to call to mind 
anything about what you did with this particular letter? What fixes 
it in your mind? 

A. There are two or three things that fix that in my mind. 

Q. Let us have them all. 

A. One is the index-book, which I kept myself. The next is the 
fact of finding it among the files. 

q. Go on. 

A. And the production of it. That is all. 

Q. Now what does that bring to your mind ? 

A. In what respect ? 

Q. Have you any recollection whateverof the receipt of this letter 
independently of seeing these memoranda on the book, any independ- 
ent recollection. 

A. Certainly I cannot undertake to remember the receipt of that 
letter. 

Q. Have you any recollection of ever having seen it except that 
you saw some marks on the back of it in your handwriting? 

A. I had forgotten it entirely, if it were not that I found it on the 
files again. 

Q. Now that you have found it upon the files, what do you remem- 
ber about its receipt? What distinct recollection have you now about 
anything that occurred at the time you received it? 

A. I have not any very distinct recollection. 

Q. Do you know whether you handed it to General Belknap or not f 

A. I do not know whether I handed it to him. 

Q. Would you, as his chief clerk, have taken the responsibility of 
making out the appointment to Mr. Evans without consulting him 
upon that letter? 

A. Certainly not. I took his directions about all appointments. 

Q. Then you must have shown that letter to him. 

Mr.CARPENTER. We concede that he did, and that Belknap saw 
it; that he put it away where such letters belonged, and that it re- 
mained there for four years, and that it was found there when it was 
wanted, 

Q. (By Mr. Manager McManon.) You have no recollection as to 
whether you received this letter or not? 

A. Yes, sir. 

Q. All you know is that it passed through your hands from the in- 
dorsements on the back f 

A. I recognize my handwriting on it. 

Q. Did you not testify the other day that whether letters went upon 
official files or semi-oflicial files would depend on the opinion of the 
man who received the letter, and the instruction that he would give 
you at the time he delivered it to you? 

A. Generally speaking, I should say that. 

Q. Have you any recollection of this letter distinct from that ? 

A. I have not. 

Q. Then, if you put this letter on the semi-official files, must it not 
have been from the direction of General Belknap? 
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A. No: it might have been from my own judgment. 

Q. Ido not want what it might have been. You have no recol- 
lection about it? 

A. I have no distinct recollection whether it was by his order or my 
own judgment. ; 

Q. It was a matter that purely concerned the public business, did 
it not, the making out of an appointment for post-trader ? 

Mr. CARPENTER. That is matter of opinion again. 

Mr. Manager MCMAHON. This is simply the basis of a proper 
question. 

Mr. CARPENTER. You cannot put an improper question as the 
basis of another. 

Mr. Manager MCMAHON. I have the right to cross-examine him 

in this way. (To the witness.) Was not this an official letter? 
| <A. I never regarded it so. 

Q. (By Mr. Manager McManon.) Why not? 

A. Because it was of a personal character to General Belknap. 

Q. Was it not arequest toGeneral Belknap to make out an appoint- 
ment for a post-trader in the name of John 8. Evans? Do you call 
that a personal letter? 

A. Isay so of it. 

Q. Was it personal, then, because of the relations existing be- 
tween Mr. Marsh, Mr. Evans, and the Secretary of War? 

A. I do not know of those relations you speak of. 

Q. Then this letter you treated just as you would treat any ordi- 
| nary letter of that character, you think, unless directed by the Sec- 
retary of War to do otherwise? 

A. I have no recollection of that at the time, as I told you; but it 
| must have happened that that came in such shape to me by its en- 
velope, &c.—it looks like a note—that I regarded it as a private note. 

Q. How are you able to say that the Secretary of War may not 
have ordered you to put it on the semi-official file? 

A. I told you that I could not say that. 

Q. You do not say it? 

A. 1 do not say it. 

. Have you any recollection about it at all? 
. L have not. 

. Is it not all mere guess-work ? 

. [have not been guessing at anything. 


Re-examined by Mr. CARPENTER: 
Q. Look at the letter and then look at the official book, and say what 
| solid information there is in the letter that is not on that book. 

A. I cannot discover any. 

q. Then, so faras you can judge abont it, everything that there is 
important in that letter was put upon the official book ? 

Mr. Manager LAPHAM. I object to that. 

Mr. Manager MCMAHON. I want all there is about John 8. Evans 
read. 

The Witness. The entries are: Fort Sill, Indian Territory ; ne, 
| John 8. Evans; date of appointment, October 10, 1870; Secretary of 
War, or by whom appointed, W. W. Belknap; when and where sent, 
October 11, 1870, care C. P. Marsh, esq., 51 West Thirty-fifth street, 

New York City; acknowledged November 10, 1870; letter sent to 
| commanding-officer, October 11, 1870. 

Mr. Manager MCMAHON. Read all the rest that is there. We 
want the whole entry under that heading. 

A. I do not understand these entries very well. 

Mr. Manager MCMAHON. Never mind, give us what they say, and 
we will try to make them ont. 

A. Then under the column “remarks” is “ see 434, A.C. P. Com- 
plaints about exorbitant prices. Revoked March 6, 1876.” These are 
not in order. “ Evans can remain until his successor is ready to fur- 
nish supplies, and in the mean time to sell at prices to be established 
by the council of administration.” This was subsequent to the 
opening of this trial. 

Mr. Manager MCMAHON. Just read the entries. 

Mr. CARPENTER. Continue them right through. 

The Witness. “Letter to commanding officer at Fort Sill, April 
5, 1875, stating Secretary of War desires post council to recommend 
another man. 

“ Post council recommends Messrs. Rice & Byers, of Saint Louis, 2407 
A.P. C., 76, to Secretary of War, May 11, 1876.” 


By Mr. Manager MCMAnon: 


Q. Is that all about Evans? 
A. Yes, sir. , 
Q. When you were on the stand the other day I asked you to give 
us the fact as to whether General Belknap was in Washington City 
from July 15 to the Ist of September, 1870, and, if so, how long a 
period of that time. 
A. I can only tell this from looking at the books. 
Q. Let us have the statement. 
A. A memorandum I have taken in pencil here shows that the letters 
of the Secretary of War were signed by General Belknap as Secre- 
| tary all through July until the 27th. From that time to the 2d of 
| August his signature does not appear. There is a telegram of July 
| 28 to him at Watervliet arsenal. From the 2d of Angaust until the 
| 12th of August, inclusive, he appears to have been in Washington by 
| his signature to letters. 
| Q. Now, go on. 
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A. From that time until about the middle of September, I think, 
but certainly the first week, he was not in Washington apparently 
bv the books. 

‘Q. He was not in Washington, then, from the 12th day of August 
until some time in September ? 

A. No, sir. He was not here on September 7. 

Q. He had not still returned on the 7th of September ? 

A. No, sir. ' 


By Mr. CARPENTER: 

Q. Were not several post-traders appointed under the new law be- 
fore Evans was appointed; and, if so, how many? Have you ex- 
amined the book to find out? 

A. There were about twenty-four. 

Q. Twenty-four before Evans. 

A. Twenty-four appointed October 6 or thereabouts. 


By Mr. Manager MCMAHON : 


Q. But none of them were appointed before the 6th of October 
A. No, sir. 
By Mr. CARPENTER: 

Q. What caused the delay in the appointments after the new law 
was passed f 

A. I said once before that we had to call for reports from depart- 
ment commanders as to the number of the posts and the names of 
those who were then occupying the positions. Some of those reports 
came in pretty late. Here is one that came in August 27 from Gene- 
ral Pope. General Belknap was away, as I testified, until about the 
middle of September, and there was not time to make out these things 
in due form. . 


By Mr. Manager MCMAHON : 
Q. He was absent from the 12th of August to about the middle of 
September ? 
A. Yes. He being absent, there was not much opportunity to carry 
this law into effect until we got the list and perfected the books in 
some way and made our arrangements to open the books. 


Major-General WINFIELD 8. HANCOCK sworn and examined. 


Mr. CARPENTER. I will state to the managers that we detained 
General Hancock here several days to prove by him several matters 
which we have proved already by Mr. Evans and other witnesses, so 
that I will simply ask him in regard to character. 

Question. (To the witness.) How long have you known General 
Belknap? 

Answer. I knew General Belknap first about 1850, but I did not 
sec him again until subsequent to the time of his becoming Secretary 
of War. 

Q. (By Mr. CARPENTER.) You are a West Point graduate? 

A. Yes, sir. 

Q. Have been in the Army ever since ? 

A. Yes, sir. 

Q. Holding different positions from cadet up to major-general ? 

A. Yes, sir. 

. In your official intercourse with General Belknap while he was 
Secretary of War and from all your knowledge of his management of 
that Department, what was it, good or bad? 

A. I have never known anything to his discredit from any personal 
knowledge of mine. 

Q. What was his reputation as Secretary of War aside from this 
thing on trial here ? 

A. I know nothing against his reputation. 

No cross-examination. 

Mr. CARPENTER, (to the managers.) This is our case, gentlemen. 

= Manager MCMAHON. Weclose. We have nothing to offer in 
rebuttal. 

Mr. EDMUNDS. _I move that the court adjourn. 

Mr. CARPENTER. Will not the Senator withdraw the motion a 
moment for the purpose of having some understanding about sum- 
ming up the case ? 

Mr. EDMUNDS. With pleasure. 

Mr. CARPENTER. How much time the Senate will give us and 
what order we are to speak in ought to be determined before the court 
adjourns to-day in order that we proceed to make our preparations. 
On the part of the defense, the three counsel for the defense desire to 
be heard in the argument. 

; — EDMUNDS. I ask that the twenty-first rule be read, Mr. Pres- 
ident. 

The PRESIDENT pro tempore. 
first rule. 

The Chief Clerk read as follows: 

XXI. The case, on each side, shall be opened by one person. The final argument 
on the merits may be made by two persons on each side, (unless otherwise ordered 


by the Senate upon application for that purpose, ) and the argument shall be opened 
and closed on the part of the House of Representatives. 


Mr. CARPENTER. We apply, Mr. President, under that rule for 
permission to have three counsel for the defendant heard. On the 


part of the prosecution there has already been one argument and they 
propose, I understand, two more. 


The Secretary will read the twenty- 


join two more upon the facts and perhaps a third upon the law. 
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Mr. Manager LORD. 

Mr. CARPENTER. 

Mr. Manager LORD. 
the final argument. 

Mr. CARPENTER. It had a good deal to do with the final argu- 
ment if it was a pretty good opening, and it was. 

Mr. Manager LORD. In that view we concede it. Mr. President, 
we do not oppose the application of the other side if the Senate see 
fit to grant it; but it seems to me proper to suggest that the time 
might be limited. 

Mr. CARPENTER. 
a sufficient limitation. 

Mr. Manager LORD. Perhaps so. 

Mr. CONKLING. Mr. President, may I inquire how many of the 
managers wish to be heard? 

Mr. Manager LORD. I will answer the Senator. Only two desire 
to be heard on the question of fact. .I1f, however, the question is to 
be argued here as to the effect of the two-thirds vote, then another 
manager desires to be heard; but on the question of fact on the final 
submission of the case under this rule only two of the managers desire 
to be heard. 

Mr. CARPENTER. That leaves us all at sea as to the manner and 
arrangement of our argument. ‘The managers should let us know how 
many of them wish to speak in the final summing up of this case. I 
think they may safely assume that we shall argue all there is in the 
case, and I think that one of the biggest points in it. 

Mr. Manager LORD. Mr. President, 1 understood that the other 
day, while Mr. Manager LYNDE was proceeding to argue the question 
as to the effect of the two-thirds vote, he was called to order, or at 
least stopped by one of the Senators, on the ground that that question 
had been decided. If there is to be a distinct argument on that point, 
one of the managers especially prepared himself in that direction, 
and therefore that would involve being heard by three managers; 
but, under this Rule 21, I repeat we only desire to be heard by two 
managers. 

Mr. CONKLING. Mr. President, I suggest to the managers and to 
the counsel, assuming that three on a sidle are to address the Senate, 
that they arrange among themselves their order, which probably they 
ean do in a moment, and not call on the Senate to make an order on 
that subject unless they disagree. 

Mr. Manager LAPHAM. Mr. President, I supposed we had already 
agreed on that question. 

Mr. Manager LORD. Not in consideration of three managers speak- 
ing ; only in regard to two. 

Mr. BLAIR. Mr. President, Senators will recollect that we did not 
avail ourselves of our right to make a statement of. the case, which 
is substantially always an argument upon the assumed evidence that 
is to be given, as the managers did on their part, expecting that all 
of us would join in summing up. They availed themselves of their 
right to open and made a very able speech, and they propose to sub- 
Now 
it seems to me that under these circumstances it is not asking any- 
thing too much of the patience of the Senate to allow all the defend- 
ant’s counsel be heard. 

Mr. EDMUNDS. Mr. President, if it is in order, at the suggestion 
of a Senator behind me, although he does not suggest the time, I 
move that three on each side be allowed six hours for the summing 
up, to be arranged between them, if they are able to arrange it, as is 
agreeable. 

Mr. CARPENTER. 

Mr. EDMUNDS. 


What one argument? 
By Mr. LYNDE. 


A mere opening. It had nothing to do with 


Upon that subject I think the thermometer is 


Six hours for all? 
Six hours to each side; twelve hours altogether. 
Mr. CONKLING. I do not understand that the rule fixes any limit 
of time. Let it be read. 
The PRESIDENT pro tempore. 
time. The rule will be read. 
The Chief Clerk read Rule 21, as follows: 
21. The case, on each side, shall be opened by one poe The final argument 
on the merits may be made by two persons on each side, (unless otherwise ordered 


by the Senate, upon application for that purpose,) and the argument shall be opened 
and closed on the part of the House of Representatives. 


Mr. CARPENTER. I submit that six hours is too short a time. 
The Senate may safely assume that in the present state of the atmos- 
phere we are not going to talk here to waste the time of the Senate. 
This case is an important one; it involves a great many important 
questions, and one certainly important constitutional question which 
has neither been argued nor decided ; that is, what is the effect of a 
mere majority vote in regard to the question of jurisdiction, and we 
shall desire to be heard upon that and heard upon the other questions 
of law involved in the case and also on the facts, and I submit that 
six hours is altogether too short a time. 

Mr. CONKLING. May I inquire now whether the managers and 
counsel have agreed on the order in which they will address the Sen- 
ate? 

Mr. Manager LORD. I understand that we have. 

Mr. CONKLING. Then the only question they make is as to per- 
mission for three in place of two persons on each side to conclude the 
argument. 

Mr. CARPENTER. 
ited, as I understand. 

Mr. CONKLING. So I understand. 


The rule does not prescribe the 


And the time, which under the rule is unlim- 


Now, Mr. President, I should 
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like to inquire is there any motion or order before the Senate touch- | 


ing the number of counsel who may be heard ? 


The PRESIDENT pro tempore. There is not. 

Mr. CONKLING Phen I offer an order which I will reduce to 
writing, that three managers and three counsel may be heard at their 
option in the order they have agreed upon. 

Mr. EDMUNDS. I believe I have a motion pending. 

The PRESIDENT pro tempore. 
mitted a proposition. 
Mr. CONKLING. 

The PRESIDENT pro tempore. 
will report the proposition. 

The Chief Clerk read the proposition of Mr. CONKLING, as follows: 


That can be done. The Secretary 


Ordered, That three managers and three counsel for the respondent may be 
heard in the concluding argument, in the order in which they state to the Senate 
they bave agreed 

Mr. EDMUNDS. Now I shonld like to hear the original proposition. 

The PRESIDENT pro tempore. The proposition of the Senator from 
Vermont will be read. 

The Chief Clerk read as follows : 

Ordered, That three persons on each side be allowed six hours for the summing up 
to be arranged between them. 


Mr. EDMUNDS. We can get at it in a shorter way. I move to 
amend the amendment of my friend from New York by adding there- 
to “and that the argument be limited to six hours on each side.” 

The PRESIDENT pro tempore. The Senator from Vermont with- 
draws his original proposition and moves to amend the proposition of 
the Senator from New York. 

Mr. EDMUNDS. The Chair is mistaken; I do not withdraw it. I 
move to amend the amendment of my friend from New York by add- 
ing thereto “and that the argument be limited to six hours on cach 
side.” 

Mr. CONKLING. I rise to a question of order. I submit to the 
Chair whether a Senator can offer an original proposition and when 
an amendment is offered to that, then offer the original proposition 
again as an amendment to the amendment? 

Mr. EDMUNDS. It is not the original proposition. 

Mr. CONKLING. I beg the Senator's pardon. It is the original 
proposition in substance. I object to it. 

Mr. INGALLS. Is the question divisable on the amendment ? 

The PRESIDENT pro tempore. It is. The Secretary will reduce the 
amendment to writing and the Chair will rule on it. The Secretary 
will report the first proposition offered by the Senator from Vermont. 

The Chief Clerk read as follows: 


Ordered, That three persons on cach side be allowed six hours for summing up, 
to be arranged between them 

The PRESIDENT pro tempore. The Secretary will now report the 
substitute by the Senator from New York. 

The Chief Clerk read as follows: 


Ordered, That three managers and three counsel for the respondent may be heard | 


in the concluding argument, in the order which they state to the Senate they have 
agreed upon 

Tke PRESIDENT pro fempore. The Secretary will now report the 
last proposition of the Senator from Vermont and the Chair will rule 
upon it. 

The Chief Clerk read the last proposition, as follows: 


And that the argument be limited to six hours on each side. 


The PRESIDENT pro tempore. The Chair understands the Senator 
from Vermont proposes that as an amendment to the substitute pro- 
posed by the Senator from New York. It isin order. The question 
is on the amendment of the Senator from Vermont to the substitute 
proposed by the Senator from New York. 

Mr. CARPENTER. Mr. President, before that question is put, I de- 
sire to say to Senators that, if they will limit us to six hours and give 
us a day or two to get ready, that will be time enough; but if we are 
to prepare arguments now upon testimony not yet printed and which 
will not be printed until to-morrow morning, it seems to me the time 
is too short. 


The PRESIDENT pro tempore. The question is on the amendment 


of the Senator from Vermont to the substitute of the Senator from | 


New York. 

The question being put, there were on a division—ayes 15, noes 29. 

So the amendment to the amendment was rejected. 

The PRESIDENT pro tempore. The questiou recurs on the substi- 
tute proposed by the Senator from New York. 

The amendment was agreed to, 

The PRESIDENT pro tempore. 
amended. 

The order, as amended, was agreed to. 

Mr. CONKLING. I move that the Senate sitting for the trial ad- 


The question recurs on the order as 


journ. 


The PRESIDENT pro tempore. Before that, will the Senate allow 
the Chair to state that the Chair understands the witnesses on both 


sides can be discharged ? He makes that announcement so that they | 


can leave. The Senator from New York moves that the Senate sitting 
for this trial do now adjourn. 

The motion was agreed to; and the Senate sitting for the trial of 
the impeachment adjourned. 


The Senator from Vermont has sub- | 


Then I will offer mine as a substitute for that. | 











THURSDAY, July 20, 1876. 
The PRESIDENT pro tempore. 


Legislative and executive business 


| will now be suspended and the Senate will proceed to the considera- 
| tion of the articles of impeachment exhibited by the House of Repre 


sentatives against William W. Belknap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives wil] 
be notified as usual. 

Messrs. Lorp, Lynpr, MCMAuON, JENKS, and LAPHAM, of the 
managers on the part of the House of Representatives, appeared and 
were conducted to the seats assigned thein, 

The respondent appeared with his counsel, Mr. Blair and Mr. Black. 

Mr. SHERMAN. I move to dispense with the reading of the jour- 
nal of yesterday. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Senate is now ready to pro- 
ceed with the trial. The Senate will hear the managers in the open- 
ing of the closing argument. 

Mr. Manager LORD. The arrangement, Mr. President, is that Mr. 
Blair opens on the part of the defense. 

The PRESIDENT pro tempore. The Senate is ready, then, to hear 
the counsel on the part of the aceused, 

Mr. BLACK. Mr. President,I am sorry to announce to you and to 
the court that our colleague, who has the laboring-oar of this case in 
his hands and upon whose presence more depends than upon any 
thing else I know of, has been taken so sick that it is impossible for 
him to be here to-day. It isathing of the utmost import that a 
counselor who is to answer an argument should hear it when it is 
delivered. [understand that there has been an arrangement made 
between the gentlemen who are to speak on the other side and Mr. 
Blair, to which so far as I am concerned I give my full assent upon 
certain conditions, that Mr. Blair shall proceed with his argument 
first, and we have no objection that he shall make his opening and 
that his address shall be heard fully to-day; but we would greatly 
rather, and indeed we think we have a right to hope, that neither of 
the managers will insist upon speaking to-day in the absence of Mr. 
Carpenter. I suppose Mr. Blair will occupy a very considerable por- 
tion if not the whole of this afternoon, and there will be no consid- 
erable inconvenience to anybody in saying that the arguments on the 
other side shall open to-morrow, when we have reason to expect that 
Mr. Carpenter will be present. 

Mr. Manager LORD. Mr. President, we shall have to leave the 
matter with the court in that regard. We are prepared to go on, 
and the managers are exceedingly desirous to have this case closed ; 
the House is desirous to have this case closed; but sickness is a thing 
which we cannot contend with, and therefore we have to leave tho 
matter with the Senate, 

Mr. BLACK. Are you desirous to do your speaking in the absence 
of the gentleman who is to reply to you? 

Mr. Manager LORD. No, sir; we are not desirous to do our speak- 
ing in his absence, but we are desirous to have this case proceed. I 
think I have said all that fairness requires when I say that we leave 
the matter with the court under the statement of the counsel. 

Mr. INGALLS. Is there any order asked for, Mr. President? 

The PRESIDENT pro tempore. No order is proposed, the Chair un- 
derstands, 

Mr. BLACK. We ask for something which will enable us to feel 
confident that after the conclusion of Mr. Blair’s speech there will be 
an adjournment until to-morrow morning. 

The PRESIDENT pro tempore. What is the request of the coun- 
sel? The Chair did not hear. 

Mr. BLACK. For an order that Mr. Blair proceed now and make 


| his argument, after which the court shall adjourn until to-morrow 


moruing, at which time the managers will be heard. 

Mr. SHERMAN. Is it in order to say a word on this subject? 

Mr. EDMUNDS. It is not in order for Senators to speak. 

The PRESIDENT pro tempore. Debate is out of order. 

Mr. BAYARD. Mr. President 

The PRESIDENT pro tempore. Debate is out of order. 

Mr. BAYARD. I suggest that while it is true that the argument 
of counsel will be reported, yet it will not be published until the day 
after it is spoken, aud it is on that day—— 

Mr. EDMUNDS. _Is this in order? 

The PRESIDENT pro tempore. Debate is not in order. 

Mr. ANTHONY. I hope the Senator from Delaware will be allowed 
to make a statement. 

The PRESIDENT pro tempore. Is there objection to hearing astate- 
ment? [Mr. SHERMAN es The Senator from Ohio rises for some 
purpose. Is there objection ; 

Mr. INGALLS. I shall object unless the debate is to be partici- 
pated in by whoever desires to speak. 

Mr. SHERMAN. I do not wish to speak; I am willing to vote. 
All I wish to say is that there are seventy-two members of the Senate 
who are here in great physical debility, and they ought to be consid- 
ered. 

Mr. ANTHONY. I hope we shall allow short suggestions to bo 
made by any Senators. They aid us very much. I hope there will 
be no objection. , 

The PRESIDENT pro tempore. Is there ohjection to the suggestion 
of the Senator from Rhode Island ? 
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Mr. WITHERS. I object. | 
The PRESIDENT pro tempore. Counsel on the part of the accused 
desire that the counsel, Mr. Blair, be permitted to open on the part 
of the defense to-day, and that the Senate then adjourn until to- | 
morrow Without any further argument. Senators concurring will | 

say ‘‘ay. 

Mr. KERNAN. Lask for a division of the question. | 

The PRESIDENT pro tempore. There is no question but on the 
proposition that there shall be but one argument to-day. 

Mr. KERNAN. I withdraw the call. 

Mr. HOWE. What is the motion? 

The PRESIDENT pro tempore. The motion is that the counsel, Mr. 
Blair, be permitted to go on to-day, and that when he concludes the 
Senate adjourn until to-morrow on account of the sickness of his asso- 
ciate, Mr. Carpenter. 

Mr. ANTHONY. I ask as a question of order whether, if that order 
is laid on the table and then the counsel go on, the question of ad- 
iou;nment cannot be decided when he is finished ? 

The PRESIDENT pro tempore. Certainly. 

Mr. ANTHONY. Then I move to lay the order on the table. Let 
the counsel go on, and we can decide whether to adjourn or not when 
be has tinished. 

The PRESIDENT pro tempore. It is proposed to lay the order on 
the table. 

The motion was agreed to. 

The PRESIDENT pro tempore. The counsel will proceed. 

Mr. BLAIR Mr. President and Senators, I appeal to the Senate in 
now approaching the consideration of this case for its final determina- 
tion that the Senate may consider it with the calmness and deliberation 
and fairness which are appropriate to so solemn and important an oc- 
casion. I should not deem it proper to make even so brief an appeal 
to the Senate, if on a former occasion when this subject was discussed 
I had not felt that the proprieties of the occasion had not been ob- 
served by the managers on the part of the House of Representatives. 
On that occasion I witnessed a scene in this Senate which, I think, 
may be characterized as improper, when a manager, having the close 
of the argument, made an appeal to the Senate, pointing to the re- 
spondent here as a representative of the abuses which had grown up 
in the administration of public trusts during his career in public life 
and asked the Senate to override the question of jurisdiction in order 
to make that man a victim of the reaction of the public mind against 
the abuses of the day. : 

The object of such an appeal when the Senate had under consider- 
ation a question of constitutional law could be no other than to con- 
strain the decision of the Senate, then sitting as a legal tribunal to 
decide an abstract question of constitutional law, by bringing to bear 
upon the body the aroused popular feeling against great and acknowl- 
edged abuses. The appeal of the manager was responded to by loud 
applause from the galleries. And the response was certainly as proper 
as the appeal of the manager; and that scene, which I think will 
hereafter be remembered with shame, was only characteristic of the 
spirit which has been evinced throughout by the prosecution. 

The questions now to be considered are purely questions of law and 
evidence, and ought to be approached, I think, with deliberation and 
calmness and freed from the passions of the outside world and of the 
—- campaign which is in progress, and the respondent’s counsel 

1ave studiously observed that rule and have endeavored to present 
nothing for the consideration of this body but what ariseson the evi- 
dence and the law. 

The questions are : 

First, whether the order dismissing the impeachment on the ground 
that more than one-third of the Senate have voted against the juris- 
diction shall be granted ; 

Second, whether the question of jurisdiction be not involved in 
the plea of “ not guilty ” ordered by the majority of the Senate to be 
entered for the respondent ; 

Third, whetber the facts alleged in the articles are proved; and 

Fourth, whether the evidence established any improper conduct 
on the part of the respondent. 

The two first questions will be discussed by me together, and after- 
ward the last two. As there can be no valid decision of any question 
of law or fact by a tribunal which has no power to decide it, it fol- 
lows of necessity that the question of the power to give a judgment 
is involved in giving any valid judgment, and also that it requires 
the same authority to determine the question of power which is re- 
quired to give the judgment, because the judgment itself is a formal 
and solemn assertion of the power to give it. 

These are self-evident propositions, and the only difficulty I appre- 
hend in applying them here and disposing of this case upon the re- 
corded vote of the Senate which demonstrates that the body cannot 
convict the respondent by the requisite two-thirds vote, arises from 
the attempt to evade meeting this plain proposition by a dexterous 
application to this special tribunal of the rule of practice which pre- 
vails in courts of general jurisdiction in regard to the time and man- 


ner of presenting and disposing of questions of jurisdiction. And be- | 


canse in courts of general jurisdiction the question of jurisdiction 
must be raised by plea in abatement, and when so raised and acted 
upon by the court by judgment on that plea the question is finally 
disposed of, it is argued that this is equally true of the action of this 
court on the plea to the jurisdiction filed in this case,and by insisting 
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it requires but a majority to decide the question of the jurisdiction 
| at that stage of the proceeding, because it is only on the final ques- 
tion of conviction that a larger number is required. 


But this reasoning overlooks the well-settled principle that a dif- 


ferent rule prevails in courts of general jurisdiction from that which 
prevails in courts of limited or special jurisdiction in regard to the 
time and manner and effect of making the question of jurisdiction. 
In courts of limited and special jurisdiction the question of power 
continues to the end and cannot be waived. In such tribunals it 
enters into and forms a part of and is formally and solemnly asserted 
in any judgment which may be given, and thereforeit necessarily 
follows, when it is ascertained by the recorded vote of the Senate that 
the requisite number of the Senate to give its judgment of convic- 
tion cannot be had, the proceeding ought to be dismissed, just as a bill 
in equity is dismissed when it is ascertained at conference that the 
number of judges required to sustain jurisdiction to administer the 
relief prayed for cannot be had. This proposition is well settled by 
decisions of the Supreme Court of the United States in the case of 
Rhode Island rs. Massachusetts, 12 Peters, page 718, and by the Dred 
Scott case, 19 Howard, pages 473 and 564. 


Mr. Justice Daniel’s decision in the Dred Scott case quotes, page 


473, 19 Howard, the passage I now read from the decisions in 12 
Peters: 


The = stion is whether on the case before a court their action is judicial or 
icial, with or without the authority of law to render a judgment or de- 


* * 


A motion to dismiss # cause pending in the courts of the United States is not 


analogous to a plea to the jurisdiction of a court of common law or equity in En 

gland ; there the superior courts have a general jurisdiction over all persons with 

in the realm and all canses of action between them. It depends on the subject 

matter, whether the jurisdiction shall be exercised by a court of law orequity; but 
that court, to which it appropriately belongs, can act judicially upon the party and 
the subject of the su‘t, unless it shall be made apparent to the court that the judi 

cial determination of the case has been withdrawn from the court of general juris- 
diction to aninferior and limited one. Ji is @ necessary presumption that the court 
of general jurisdiction can act upon the given case when nothing appears to the con 
trary ; hence has arisen the rule that the party cluiming an exemption from its process 
must set out the reasons by a special plea in abatement, and show that some inferior 
court of law or equity has the exclusive cognizance of the case ; otherwise the superior 
court must proceed in virtue of its general jurisdiction. 

‘ * : 


* * * * 


A motion to dismiss, therefore, cannot be entertained, as it does not and cannot 


disclose a case of exception ; and if a plea in abatement ia put in, it must not only 
make out the exception, but point to the particular court to which the case belongs. 


As there was no such pointing to any particular court other than 
this to which this case belonged, in the plea in abatement which we 
filed, it was no plea in abatement at all. It lacked an indispensable 
averment to make it a plea in abatement. 

There are other classes of cases where the objection to the jurisdiction is of a 
different nature, as ona bill in chancery, that the subject-matter 1s cognizable only 
by the king in council, and not by any judicial power, or that the parties defend 
ant cannot be brought before any municipal court, on account of their sovereign 
character and the nature of the controversy; or in the very common cases which 
present the question whether the cause properly belongs to a court of law or equity 
To such cases a plea in abatement would not be applicable, because the plaintiff could 
not sue in an inferior court. 


Hence, as the plaintiff in this case could only sue in this court, no 
plea in abatement would be applicable. 


The objection goes to a denial of any jurisdiction.of a municipal court in one 
class of cases, and to the jurisdiction of auy court of equity or of law in the other ; 
on which last, the court decides according to their legal discretion. An objection 
to jurisdiction, on the ground of exemption from the process of the court in which 
the suit is brought, or the manner in which a defendant is brought into it, is waived 
by appearance and pleading to issue, but when the objection goes to the power of the 
court over the partes, or the subject-matter, the defendant need not for he cannot give 
the plaint'f a better writ or bill. Where no inferior court can have jurisdiction of a 
case in law or equity, the ground of the objection is not taken by plea in cbatement, aa 
an exception of the given case, from the otherwise general jurisdiction of the court ; ap 
pearance does not cure the defect of judicial power, and it may be relied on by plea, 
answer, demurrer, or at the tral or bearing, unless it goes to the manner of bring 
ing the defendant into court, which is waived by submission to the process 

As a denial of jurisdiction over the subject-matter of a suit between parties 
within the realm, over which and whom the court has power to act, cannot be suc 
cessful in an English court of general jurisdiction, a motion like the present could 
not be sustained consistently with the principles of its constitution. But as this 
court is one of limited and special original jarisdiction— 


And certainly the court of impeachment is one of limited and of 
special jurisdiction— 
its action must be confined to the particular cases, controversies, and parties 
over which the Constitution and laws have authorized it to act; any proceeding 
without the limits prescribed is coram non judice, and its action a nullity And 
whether the want or exceas of power is objected by a party, or is apparent to the court— 


At any stage’ of the proceedings— 
it must surcease ita action, or proceed extrajadicially. 


In the opinion of the court in the case of Dred Scott vs. Sanford the 
court said: 


Before we speak of the pleas in bar, it will be proper to dispose of the questions 
which have arisen on the plea in abatement. 

That plea denies the right of the plaintiff to sue in a court of the United States 
for the reasons therein stated. 

If the question raised by it is legally before us, and the court should be of opin 
ion that the facts stated in i: disqualify the plaintiff from becoming acitizen in the 
sense in which that word is used in the Constitution of the United States, then the 
judgment of the circuit court is erroneous and must be reversed 


It is suggested, however, that this plea is not before vs, and thatas the judgment 
in the court below on this plea was in favor of the plaintiff, he does not seek to re 
verse it or bring it before the court for revision by his writ of error, and also that 


the defendant waived this defense by pleading over, and thereby admitted the juris- 
diction of the court 
tnt, in making this objection, we think the peculiar and limited jurisdiction of 












Ser BF orteee po 


pete Es aati tS agen Ro A 


ara ae 
cers 


ee ae 


: ah ee 
enw wean 5 peer. en er 


etme 


Tether a ia = 
we Se, ~ Z 


Sei RR ON TR REAR PRT OY 


ug aaoeelaperah ey acct OE A CO real PI I 


288 


courts of the United States has not been adverted to. This peculiar and limited 
jurisdiction has made it necessary in these courts to adopt different rules and prin 
ciples of plea «) far as jurisdiction is concerned, from those which regulate 
n England and in the different States of the Union which have 
adopted the common-law rales 
In these last-mentioned courts, where their character and rank are analogous to 
that of a cireuit court of the United States; in other words, where they are what 
the law terms courts of general jurisdiction, they are presumed to have jurisdic 
ontrary appears. No averment in the pleadings of the plaintiffis 
necessary in order to give jurisdiction. If the defendant objects to it he must 


courts of common la 


tion, unless the « 


plead it specially, and unlcss the fact on which he relies is found to be true by a | 


jury, or admitted to be true by the plaintiff, the jurisdiction cannot be disputed in 
an appellate court 

Now, it is not necessary to inquire whether in courts of that description a party 
who pleads over in bar, when a plea to the jurisdiction has been ruled against him, 
docs or does not waive his plea; nor whether upon a judgment in his favor on the 
pleas in bar, and a writ of error brought by the plaintiff, the question upon a plea 
in abatement would be open for revision in the appellate court. Cases that may 
have been decided in such courts, or rules that may have been laid down by com 
mon-law pleaders, can have no influence in the decision in this court. Because, 
under the Constitution and laws of the United States, the rules which govern the 
pleadings in its courts in questions of jurisdiction stand on different principles and 
are regulated by different laws 

This difference arises, as we have said, from the peculiar character of the Gov- 
ernment of the United States. For although it is sovereign and supreme in its ap- 
ropriate sphere of action, yet it does not possess all the powers which usually be 
Ges to the sovereignty of a nation. Certain specified powers, enumerated in the 
Constitution, have been conferred upon it ; and neither the legislative, executive, 
nor judicial department of the Government can lawfully exercise any authority 
beyond the limits marked out by the Constitution. And in regulating the judicial 
department, the cases in which the courts of the United States shall have jurisdic 
tion are particularly and specifically enumerated and defined; and they are not au 
thorized to take cognizance of any case which does not come within the deseription 
therein specified. Hence, when a plaintiff snes in a court of the United States, it 
is necessary that he should show in his pleadings that the suit he brings is within 
the jurisdiction of the court, and that he is entitled to sue there. And if he omits 
to do this, and should, by any oversight of the circuit court, obtain a judgment in 
his favor, the judgment would be reversed in the appellate court for want of juris 
diction in the court below. The jurisdiction would not be presumed, as in the case 
of a common-law English or State court, unless the contrary appeared. But the 
record, when it comes before the appellate court, must show aflirmatively that the 
inferior court had authority, under the Constitution, to hear and determine the case 
And if the plaintiff claims a right to sue in a circuit court of the United States, un 
der that provision of the Constitution which gives jurisdiction in controversies be- 
tween citizens of different States, he must distinctly aver in his pleading that they 
are citizens of different States; and he cannot maintain his suit without showing 
that fact in the pleadings 

This point was decided in the case of Bingham rs. Cabot, (in 3 Dallas, 382,) and 
ever since adhered to by the court. And in Jackson vs. Ashton, (¢ Peters, 148,) it 
was held that the objection to which it was open could not be waived by the oppo- 
site party, because consent of parties could not give jurisdiction 

It 18 needless to accumulate cases on this subject. Those already referred to 
and the cases of Capron px. Van Noorden (in 2 Cranch, 126) and Montalet rs. Mur- 
ray (4 Ceanch, 46) are suflicient to show the rale of which we have spoken. The 
case of Capron vs. Van Noorden strikingly illustrates the difference between a 
common-law court and a court of the United States. 


Mr. Justice Curtis delivered a dissenting opinion from the court 
in that case, but concurred with the court in holding that when a 
party pleaded over after his plea to the jurisdiction had been over- 
ruled by a court of limited jurisdiction the question of jurisdiction 
was not waived. I will read a few passages from his opinion to show 
the court his views on this point: 

The part of the judicial power of the United States conferred by Congress on 
the cireuit courts being limited to certain described cases and controversies, the 
question whether a particular case is within the cognizance of a circuit court may 
be raised by a plea to the jurisdiction of such court. When that question has been 
raised the cireuit court must, in the first instance pass upon and determine it. 

W hen the plea was adjudged insutlicient, the defendant was obliged to answer over. 
He held no alternative. He could not stop the further progress of the case in the 
circuit court by a writ of error, on which the sufficiency of his plea to the jurisdic- 
tion could be tried in this court, because the judgment on that plea was not final, 
and no writ of error would lic. He was forced to plead to the merits. 1t cannot 
be true, then, that he waived the benetit of his plea to the jurisdiction by answer- 
ing over. Waiver includes consent. Here there was no consent. 


But little comment on these cases is necessary. They show that 
from the very nature of such tribunals as this is there can be no 
waiver of jurisdiction, even when the party himself pleads over to 
the meritsafter judgment against him on the plea to the jurisdiction. 
A fortiori there can be no waiver where a party as in this case elects 
to stand by his plea to the jurisdiction and to make no plea to the 
merits but to ask for judgment of dismissal on the vote of the Senate, 
whereby it appeared that there could be no judgment of conviction 
against him for the reason that two-thirds of the body did not con- 
cur in holding that there was power to give it, and when the so- 
called plea to the merits was not the act of the respondent but of the 
majority of the Senate itself. 

It will be further seen by the case from 12 Peters that although the 
respondent's plea is a plea to the jurisdiction it is not-a plea in abate- 
ment. Such a plea must undertake to show that some other court of 
law or equity has cognizance of the cause. That averment is indis- 
pensable to make a plea ia abatement. This is entirely wanting in 
the plea filed herein, which is in effect adenialof the jurisdiction of 
any court, To such cases, says the Supreme Court in 12 Peters, in the 
opinion just read, a plea in abatement would not be at all applicable. 
The plea is therefore no plea in abatement, but a plea in bar, which 
cannot be overruled save by a two-thirds vote, becanse as the re- 
spondent elected to stand by this plea conviction followed on its be 
ing overruled. The failure on the part of the managers to ask for 
judgment is a clear recognition of the principle we here now contend 
for. But if the majority can assume that the majority vote only is 
required to defeat a special defense and that they can themselves put 
the respondent on another defense, which will exclude that upon 
which he has elected to stand, it is manifest that the provisions of 
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the Constitution requiring the concurrence of two-thirds of the Sen- 
ate to convict may be rendered absolutely nugatory. An issue can be 
made in any case upon which any one can be convicted by the required 
vote if the majority be determined, resolves to make the issues, and 
can overrule the defenses seriatim without being obliged to proceed to 


| final judgment on them. 


The managers hold that a majority can decide against this or any 
other plea, and that it is competent for them on motion to procure a} 
order of the Senate that on respondent’s failure to answer as directed 
an order can be made entering a plea for us. It is true that when 
the motion for such an order was made by the managers, Hon. Mr, 
LYNDE said that he did so to cut off any further dilatory pleas or any 
demurrer, which he said he had understood was to be filed to these 
articles of impeachment. He said there was no precedent for the 
allowance of such pleadings in cases of impeachment, and held that 
all objections could be taken, under the plea of not guilty, whether 
of law or of fact. Hence, when the Senate ordered the plea of not 
guilty to be entered, it would be implied that every defense, whether 
of law or of fact, could be made under that plea. The inference woul! 
be that the Senators who voted against the jurisdiction could vote in 
the negative on that plea. 

If this view of the subject was accepted by the majority, as it is 
known not to be, it would not be by the minority, and hence the effect 
has been and will continue to the end to be most prejudicial to the re- 
spondent. It hasoperated unfairly, because a portion of the Senate has 
refused to participate in the intermediate proceedings, and all question 
upon the admissibility of testimony has been decided without their 
votes, and a still larger number of them will refuse to partici- 
pate on the final vote upon the issue framed by the majority of the 
Senate, holding that by the vote already given the Senate has recow- 
nized its incompetency to convict the respondent, however the ques- 
tions may be shaped by the majority. 

When the Senate failed to convict by the required two-thirds 
upon the igsue presented by special pleain bar of the respondent 
(for that is the nature of the plea as shown by the authorities) they 
held that there could be no conviction upon any other issue in the 
case which the majority of the Senate might frame and order to be 
voted upon. Hence the trial is essentially one conducted by the ma- 
jority of the Senate, and it remains to be seen whether the constitu 
tional requirement of the concurrence of two-thirds for conviction 
can be secured by a refusal of the majority to enter the judgment of 
dismissal required by that failure demanded, and proceeding to frame 
an issue for respondent which excludes his defense. If the respond- 
ent can be convicted by eliminating his defense in this manner, 
Blount might certainly have been convicted by similar action as that 
which it is now proposed the majority shall take, and I do not see 
why more than a majority should be required in any case. 

The proceeding is illegal and unjust. This is certainly an attempt 
to put in practice an extraordinary piece of ingenuity to coerce a por- 
tion of the Senate to vote for conviction in a case upon which they 
have already voted they had no power to act at all. When by a re- 
corded vote it is demonstrated that the two-thirds required to pro- 
nounce judgment of conviction cannot be had, because more than a 
third of the Senate hold that they have not the power to try the ac- 
cused, the prosecution can be continued only upon the unreasonable 
expectation that the Senators mean to stultify themselves and vote 
for conviction when they have voted that they had no power to main- 
tain the jurisdiction of the cause. These, I say, are circumstances 
utterly inexplicable, and show to the country the extraordinary char- 
acter of this proceeding. 

Mr. ROBERTSON. The language of the counsel strikes very hard 
in reference to Senators when he uses the word “ stultify” in regard 
to their action. 

Mr. BLAIR. I beg the Senator’s pardon. He is entirely mistaken 
in supposing that I made any reflection upon Senators. 

Mr. CONKLING. The counsel said unless it was expected that 
they would by so doing stultify themselves. It was a mere supposi- 
tion; a mere hypothesis. 

Mr. BLAIR. I beg to state again that the Senate may understand 
exactly the view I take of that matter. I said the persistence of 
this prosecution on the part of the managers, after this vote, seemed 
extraordinary to me, because it could be founded in no other theory 
than the expectation that Senators, who had by their solemn vote 
declared they had no power, would stultify themselves by assuming 
to have power and to pass a verdict in the case. 

I shall say a few words, and a few words only, in support of the plea 
upon which we ask that this case be now dismissed ; because, after 
the very able and exhaustive arguments which are to be found on 
the question of jurisdiction which it involves in the opinions of the 
Senators already published, it would be certainly a work of superero- 
gation for me to attempt to add anything to the argument on the part 
of the respondent. But there is an opinion published among them 
which, from the high character of the gentleman who gave it as a 
lawyer, his reputation as a statesman, and the position he holds in the 
country, induces me to add a few remarks upon the positions which 
he has taken, and more particularly because he misapprehends the 
ground taken by the accused. I refer to Senator THURMAN. His in- 
quiries are: 

First. What was the legal signification of the technical term “ impeachment” 
when the Constitution was adopted ! 
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Second. Is that legal signification limited or modified by anything found in the 
Constitution ? 
He finds that the term impeachment in the Constitution has the 
common-law meaning, and that the Constitution limits the proceeding 
in certain particulars. The second limitation which he gives is that- 

In England all the Queen's subjects are impeachable. In the United States 
Tlount’s case seems to hold that impeachment is confined to treason, bribery or 
other high erimes and misdemeanors of civil otticers, (the President and Vice-Pres 
ident included,) leaving military and naval officers to be dealt with by martial 
law 


He says on page 3: 

But it has been earnestly contended that it makes another and sweeping change 
that it confines impeachment to cases where the accused is in the oftice 

he has abused at the time of his impeachment, conviction, and sentence; 

and that, consequently, if at any time before sentence he resign, the jurisdiction 

the Senate is at an end and no judgment can be pronounced against him. 

Phat is an entire misapprehension of the ground taken by the re- 
spondent. The respondent, it is true, contends that impeachment lic 
ouly against those holding civil office ; but he does not contend tha 
resignation after impeachment would defeat jurisdiction any more 
than a surrender of property after action brought wenld defeat an 
action of ejectment, and insists that impeachment could not be tried 
after resignation or eviction from office any more than ejectment after 
the surrendering of the possession of the preperty. In both cases 
the objeet of the action is the eviction of the parties against whom 
they are brought, and the judgment would depend upon the posses 
sion of the defendant when the actions were brought, to which tim 
the judgment relates. The Senator assumes that, in saying the House 
shall have the sole power of impeachment and the Senate the sole 
power to try by impeachment, the Constitution confers the unlimited 
power of impeachment exercised by the houses of the British Parlia- 
ment, and that this power is limited only by the other provisions of 
the Constitution. Itmight be argued with equal reason that because 
the executive power is vested in the President and the judicial power 
in one Supreme Court, &c., that the President and judiciary have the 
unlimited power of the executive and courts of England unless lim- 
ited by subsequent provisions; whereas the settled construction of the 
Constitution by all parties has been that these clauses only designate 
the officers who are to execute such executive and judicial functions 
as the Constitution expressly or by necessary implication grants. So 
that by parity of reason the clauses relating to the impeachment b: 
the House of Representatives and trial by the Senate mean only that 
these bodies shall impeach in the cases provided for in that instrument. 
It is the first time in the history of the Government that power 
has been claimed because “it is not pretended that any provision of 
the Constitution explicitly denies” it. That is a most extraordinary 
position to take at this time in the history of our Government. That 
the Constitution does not authorize the impeachment of any but civil 
oflicers or those who have been civil officers the Senator says was the 
judgment in the Blount case; but this decision could only have been 
reached by overruling the theory upon which his opinion rests, for 
the contest in that case, as in this, was whether the Constitution 
granted the whole common-law power of impeachment or granted 
ouly the power to impeach given in the fourth section of the second 
article. It was not pretended in the argument of that case that the 
fourth section of the second article was a limitation upon the general 
grant of power. It was contended by the advocates of unlimited 
power that the only meaning of this section was that the ofticers 
named therein must be removed from office on impeachment, while the 
advocates of limited power contended that this section itself enu- 
merated all the cases which the House could present or the Senate | 
try. The Senate adopted the latter view of the subject. The Sena- 
tor says that— 


namely 


‘ 
or 


~ 
U 


t 
( 


The Senate in that case, whether correctly or not it is unnecessary now to decide, 
seems to have considered the section as an enumeration of the causes for Which 
an impeachment will lie and of the persons who commit the impeachable offense 


As the Senator has admitted that this clause of the Constitution of 
itself gives no power to the House to impeach or the Senate to try 
General Belknap, he has to fall back on the power of the general 
grant which he admits the decision in Blount’s case repudiates. If 
there had been any such general grant of power the decision in 
Blount’s must have been different, because it was not pretended in 
the argument of that case that the fourth section of the second arti- | 
cle was or could be construed as a limitation upon the general power. 
That is manifestly either itself the grant of the power to impeach, 
and if so necessarily the exclusive enumeration of the cases in which 
impeachment would lie, or it is simply as contended in Blount’s case, a 
requirement that the class of officers named in it shall be removed | 
from officeon impeachment. The Senator then argued that the clause 
as construed in Blount’s case does not limit the time but only the per- 
sons, and is similar to sections 5501 to 5504 of the Revised Statutes. 
The difference, however, between these sections of the statute law 
and the fourth section of the second article is that the requirement 
of removal in the latter forms part of the description of the persons 
to whom it is applicable. It says distinctly that the persons subject 
to impeachment are those who can be removed, for it says that they 
shall be removed on impeachment. It is mandatory. This being the 
interpretation of Story and the practice heretofore, it ought not to be 
disturbed unless palpably wrong. 

Now I proceed to consider the articles pon which this trial is to 
proceed. These are five in number. I ask the especial attention of 


19 I 


| tract with Evans, Belk 


| ceived from Marsh was derived from Evans; 


| knew that the money was received by Marsh from Evans; 


|} was conscious of that impropriety. 


| making and receipt of the remittances, 
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the court to the point Iam going to make on these articles, because 
the question here is not whether General Belknap has committed 
sone great offense, has committed some immorality, or has demeaned 
himself in some general way improperly in office ; but the question 
for your consideration here now is whether he has committed the 
irregularities and the crimes which described in these five arti- 
ele What are those articles ? 


are 
The tirst article charges that, Belknap having promised the appoint- 
ment of post-trader to Marsh and Marsh having entered into a con- 


pappointed Evans, corruptly received cer- 
tain sums of money from said Marsh in consideration of said appoint- 
ment, and did receive from Marsh like sums in consideration of his 
permitting Evans to continue to holdthesame. Considerthat charge. 
It charves that Belknap promis« a the appointment of trader to Marsh ; 
that Marsh entered into a contract with Evans in regard to it; and 
that Belknap appointed Evans upon a corrupt bargain that he should 
receive certain sums of money; and that 


he continued him in oftice 
that he might receive those sums of money. 


You will observe that 
this is not charged in the technical language of the law as bribery. 
Phe Judiciary Committee, by which this article was framed, did not 
their way « lear to make that char The evidence did not, iu 
their judgment, warrant them in charging General Belknap with hav- 
ing received a bribe; 


see ve. 
yet by cireumloention they have made a charge 
Which no sensible man can distinguish from that charge. Ifit is not 
charge of bribery, it is not a charge of anything. 

You will observe that the learned manager who opened this case 
did not analyze the articles or attempt to « xplain how the evidence 
which he proposed to introduce would substantiate the charges made 
in the articles against the defendant. Not one of the managers has 
undertaken to analyze the charges and show what they are: but I 
say that no rational lse of them than a 
@harge of bribery. [want the managers when they come to speak 
to tell the Senate what they mean by these charges. I should like 
now to know whether the leading manager will rise in his place and 
tell whether he undertakes to charge bribery or not. There no 
response. You will have to inquire for yourselves, The prosecution 
will not tell us whether they mean to charge bribery or not: but I 
say that no other construction can be pit upon the charges. The 
charges are all identical in purport and legal intent with the first. I 
have analyzed them carefully, | have paid a great deal of attention 
and spent a good deal of time in drawing the page and a half, two 
lines apart, that I have written here in analyzing these charges. I 


mind can make anything e 


is 


jam giving the Senate the benefit of my analysis in simple language, 


and will state the purport of each one of these charges. 
have piven. 

The second article charges that Belknap received $1,500 from Marsh 
in consideration that he would continue to permit Evans to hold the 
appointment; that is,in consideration that he would continue to per 
mit him to hold this appointment he received $1,500; that is, he re 
ceived the money in consideration of the continuance of the man in 
office. 


The tirst I 


Article 3 charges that Evans to procure the appointment 
agreed to pay Marsh, and did pay him, and that Marsh paid Belknap 
one-half; that Belknap knew these facts, and yet continued Evans 
in oftice for the purpose of getting the money from Marsh. 

New phraseology is used, but it is only the same thing stated in a 
variety of ways. Article 4 charges that he received the money in con 
sideration of the appointment and gives tifteen specitications of dates 
and sums. Article 5 charges that Belknap continued Evans in office 
in order that he might receive the mone y. These articles, I re peat, 
all charge bribery. This cannot be controverted, and there can be 
no reason for not making the charge distinetly and squarely and not 
by circumlocution but a consciousness that the evidence does not 
substantiate it. It is a confession, by the frame-work of the articles 
themselves, that the gross fact which they mean but do not assert 
cannot be substantiated. 

Having considered the purport of these charges, let us consider the 
proof in support of them; and for the purpose of showing you how 
entirely the case fails I shall take the proof in its strongest light 
against the accused. I will therefore assume for the purposes of this 
branch of the argument that the defendant knew the money he re 
that it was proved that 
Marsh remitted and that Belknap received all the money charged to 
be remitted and received in the several articles; that the defendant 
that it was 
a very great impropriety for him to receive the money, and that he 

This is certainly all that 
candid man will claim to be proved by the prosecution. 
If the proof stopped here it might be argued that the receipt of 


any 


| the money implied that the appointment of Evans had been made in 
| consideration of it, and that he was retained in office in order that he 


stop 


might continue these payments; 
here. 


but the testimony does not 
It does not stop with the proof of the appointment and of the 
The witness who proves 
the remittances directly and positively disproves the fact sought to 
be inferred from the appointment and subsequent remittances, and 
proves that the remittances were not made in consideration of the 
appointment or of the continuance of the party in oftice, by showing 
that the appointment was given on an entirely different considera- 


tion and that no suggestion was ever made at the time of the ap- 


pointment or subsequently that any pecuniary consideration should 
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be given for it; that 


the division of the bonus which he subse- 


quently made was the suggestion of his own mind and wholly vol- | 


untary, and that the moneys were im fact presents which he felt 
entirely at liberty to make or to withhold; that the appointment was 
not made upon any promise or understanding that such payments 
should be made, nor were they subsequently made to procure the con- 
tinuance of Evans in office. Thus affirmatively and directly the wit- 
ness upon whom the case of the prosecution rests, in the most posi- 
tive and emphatic 
whole inference which is sought to be made against the respondent. 
I must trouble the Senate at this point to read the testimony of this 
witness on this subject on page 178 of the Recorpb: 


Mr. Canrenter. (To the witness.) 
pay Mr. Belknap any money in consideration that he would appoint you post-trader 
at Fort Sill? 

Answer. There was not 

Q. (By Mr. CARPENTER.) 

A. Atany time 

Q. Was there ever any agreement between you and Mr. Belknap that you should 


At any time! 


pas him any pecuniary consideration for or in consideration of his appomting Mr. | 


Evans poat-trader at Fort Sill! 

A. There was not . 

Q. Was there ever any agreement between you and Mr. Belknap that you would 
pay him any money or other valuable consideration in consideration of his contin 
uing Mr. Evans as post trader at Fort Sill? 

A. Never 

Q. So far as you know was not the only inducement leading to that appointment 
the kindness which you and your wife had shown to Mrs. Belknap at your house ! 

A. That certainly had a great deal to do with it, I presume 

Q. Did you make or claim to have any bill 
Mrs. Belknap? 

A. No, sit 

Q. Your treatment of her was entirely gratuitous? 

A. You, sir 

Q. But of course led to a feeling of friendship between the families ? 

A. Yes, sir e 

Q. You say that the friendship which arose from the fact that Mrs. Belknap had 
been sick at your hous 
appointment ; was there, apart from that friendly feeling, any consideration mov- 
ing from you to Belknap to procure that appointment ? 

A. None 

* * * * * 

Mr. MITCHELI I sena a question to be put to the witness. 

The PRESIDENT pro tempore. The question put by the Senator from Oregon will 
be read 

The Chief Clerk read as follows: 

Q. Why did you send to“°W. W 
various sums of money received by you from Evans at Fort Sill! 

. * . * . * . 

The Wrrxess. Simply because I felt like doing it. It gave me pleasure to do it 
T sent him the money as a present always, gratuitously. 
I had 

. . . . 7 4 . 

Mr. LoGaN. I desire to proponnd a question which IT send up in writing 

Phe PRESIDENT pro tempore Che question of the Senator from Illinois will be 
read 

Phe Chief Clerk read as follows 

®. Priar to the sending of the first monev, had you said anything to any person 
or had any person ever said anything to you on the subjcct of sending money to 
General Belknap ; if 80, who was it! 

* . * * * * * 

The Wrrvess. I had a conversation with the present Mrs. Belknap on the night 
of the funeral in Washington 

Mr, Manager Laruam Phat was after the first money was sent 


Mr. Manager McMauwon. The question calls for conversation before any money 
Was sent 


Che WITNESS 


That was before I had sent any money to him. 
mittance to her 


I had sent a re- 


. * . * . * * 


Mr. LoGAN. Before the point is submitted, I will state that the first question I 
propounded was not objected to by the Senate. The last one was objected to. I 


desire to have that first question fully understood, and I ask the Clerk to read it | 


again to the witness and have it answered before we proceed to another question 

The PRESIDENT pro tempore. 
Tilinois will be read 

The Chief Clerk read as follows 

Q. Prior to the sending of the first money had you ever said anything to any per 
son or had any person ever said anything to you ou the subject of sending money 
to General Belknap. and, if se, who waa it? 

A. No one that | emember. No other except what I have already stated, the 
conversation with Mrs. Bower. 

. o . * . . 7 

Mr. Morton I submit the following interrogatory : 

Q. Did General Belknap personally or through auy person or by letter ever in- 
quire of you why this money was sent, and did you in any way ever assign a reasun 
to him for it! 


A. Never to my best recollection. 

Mr. CONKLING. I propose a question which may have been answered in sub 
stance, but I should like to have an answer to it 

Q. Was your iftention to send money to General Belknap and your act in send 
ing it in consequence of any communication between you and General Belknap ? 
And, if there was any such communication, state it. 

A. No, sir; there was not. 


* * * . . * 


Mr. LoGaN. I desire to ask a question which I send to the Chair. 


rhe PRESENT pro tempore. Tie question propounded by the Senator from Tlli- 
nois will be read 


The Chief Clerk read as follows 

Q. From the conversation with the present Mrs. Belknap. mentioned by you in 
your answer to my former interrogatory, you spoke of an understanding with the 
former Mrs. Belknap, now deceased. Please state what that understanding was. 

. . . . 2 . . 

The Wrrnrss. I think not 

Mr. CONKLING. W hat does the witness mean when he says he thinks not? 

rhe Wrrxess. I do not think I stated that I had an understanding with Mrs. 
Belknap 

Q (By Mr. Canrenter.) As I understand, the first money that you sent was 
sent to the former Mrs. Belknap, now deceased ? 


language which the English affords, denies the | 


Was there any agreement on your part to | 


against him for anything done for | 


and been kindly treated, had a great deal to do with that | 


Belknap, Secretary of War, the one-half of the | 


‘That is the only reason | 


The interrogatory propounded by the Senator from | 
& y pro} 3 
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A. Yes, sir. 
Q. And that was sent without any arrangement between you and anybody? 
A. Yes, sir. r P 
Q. A clean, clear present? 
A. Yea, sir. 
° * * * * * 

| Mr. Mortox. I propose the following question : 
} Q. How often after the first money was sent to Belknap and before your exar 

nation before the committee of the House did you meet General Bx Iknap, and 
| the money ever referred to in conversation at any of these interviews ! 

\. For the tirst two or three years, I saw him perhaps two or three timesa v« - 
Tho first money I sent General Belknap must have been in the spring of 1871, | 
| suppose probably through that vear and 1872 and 18731 met him two or thre 
| times a yeor; but I have no recollection of the money having been referred to jy 

any conversation between us. 


is 


By Mr. Manager McManon: 


* * * * 4 

Q. What is your best recollection as to whether you did or did not have a cony: 
sation with him personally, while you were here attending the funeral of his se 
ond wife? 

A. Lean only state that I have a very indistinct impression about it. I have 
sometimes thought that I said something to General Bolknap on the night of tho 
funeral, but I semetimes think I did not, and that the only conversation I had w 
with Mrs. Bower. 


as 


By Mr. CARPENTER: 
Q. Is there any way in your mind to strike an average between those two j 
pressions ¢ 
A. Tcannot. I never shall know; I never shall be certain about it. 
Q. The Senate will never know from you, then? 


A. I have thought about it night and day, but the more I think about it the less 
I know. 


In this connection I propose also to read what the witness said in 
| his examination before the Committee on the Expenditures of the 

War Department. In that statement, on page 11 of the Recorp, hi 
| said: 

The Wiryess. In reply to your questions, I would state that in the summer of 1*70 
myself and wife spent some weeks at Long Branch, and on our return to New York 
Mrs. Belknap and Mrs. Bower, by our invitation, came for a visit to our hous 
| Mrs. Belknap was ill during this visit some three or four weeks, and I suppo ' 

consequence of our kindness to her she felt under some obligations, for she asked 
me one day in the course of a conversation why I did not apply for a post-trade: 
ship on the frontier. 


* *. * * * * 


Mrs. Belknap and Mrs. Bower returned to Washington, and a few weeks there 
after Mrs. Belknap sent me word to come over. LI did so. She then told me that 
the post-tradership at Fort Sill was vacant; that it was a valuable post, as she un 
derstood, and that she had either asked for it for me or had prevailed upon thy 
Secretary of War to agree to give it tome. At all events, I called upon the Sc« 
retary of War, and as near as Lean remember made application for this post in a 
| regular printed form. The Secretary said he would rome we if I could bri: 

proper recommendatory letters, and this I said Tcoulkd do. Either Mrs. Belknap 
or the Seeretary told me that the present trader at the post, John S Evans, was 
applicant for re-appointment, and that 1 had bettersee him, he being in the city 
it would not be fair to turn him out of office without some notice, as he would los 
| largely on his buildings, merchandise, &c., if the office was taken from him, and 
| that it would be proper and just for me to make some arrangement with him for 
their purchase if [ wanted to run the post myself. I saw Evans and found hiw 
alarmed at the prospect of losing the place. 

* * * * 


in 


. 7 . 

Mr. Evans first proposed a partnership, which I declined, and then a bonus of a 
certain portioy of the profits if | would allow bim to hold the position and continu 
the business. We finally agreed upon $15,000 per year. Mr. Evans and myself 
went on to New York together, where the contract was made and exeeuted, which 
is herewith submitted. (Paper marked A.) During our trip over, however, Mr 
Evans saw something in the Army and Navy Journal which led him to think that 
| some of the troops were to be removed from the fort, and that he had offered too 
| large a sum, and before the contract was drawn it was reduced by agreement to 

$12,000, the same being payable quarterly in advance. 
| When the tirst remittance came to me, very probably in November, 187, IT sent 
| one-half thereof to Mrs. Belknap, either, I presume, certificates of deposit or bank 

notes, by express. Being in Washington at a funeral some weeks after this, I had 
| aconversation with Mrs. Bower to the following purport, as far as I can now m 
member, but must say that just here my memory is exceedingly indistinct, and I 
| judge in part perhaps from what followed as to the details of the conversation. I 
went upstairs in the nursery with Mrs. Bowers to see the baby. I said to ber 
“This child will have money coming to it before a great while.” She said, * Yes 
| The mother gave the child to me, and told me that the money coming from me she 
| must take and keep for it.” I said, “All right,” and it seems to me I said that per 

haps the father ought to be consulted. I say it seems so, and yet I can give no 
| reason for it, for as far as I know the father knew nothing of any money transa 
| I have a faint recollection of a remark of 





| tions between the mother and myself. 
| Mrs. Bower that if I sent the money to the father that it belonged to her, and that 
she would get it anyway. 
Further on in this same testimony the court will see in what light 
these remittances were probably viewed by the respondent. 1 quote 
| from page 192 of the Recorb: 
She—- 
Mrs. Belknap, says the witness— 
| wanted me to go before the committee and represent that she and TI had business 
| transactions together for many years. and that all this money I had sent the Seer 
| tary was money that she had from time to time deposited with meas a kind of banker 
| and that she had instracted me to send it to the Secretary for her. 
| To these last extracts I call particular attention, because they are 
| contained in the testimony which the managers produced to prove 
| confession or admission by the defendant. The testimony was put in 
| by them for that purpose, and of course that part of the testimony 
| which controverts the accusation is as good for us as the other part, 
| if there is any such thing in it, is good for them. 
| In the course of this examination a Senator made an argument to 
the witness in the form of a question, implying that remittances by 
installments were iuconsistent with his assertion that they were 
presents. In the absence of positive proof to the contrary regular 
| remittances of equal sums carries an implication of payment, but not 
more than a single remittance could convey; and the positive asser- 
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tions of the witness that the remittances were all presents is as cred- 
ible as if he had spoken of one remittance only. And the circum- | 
stances stated by witness in explanation of the transaction show that 
the number of remittances do not any way affect the character of the 
transactionat all. He says that when be transferred the place to Evans 
he at the time of the transfer resolved to give the Secretary's wife 
one-half of the bonus. If the bonus had been a round sum paid in 
hand and he had handed over to Mrs. Belknap one-half of it, not in 
pursuance of any agreement or understanding express or implied to 
that effect, but from a feeling of gratitude, as he expresses it, it could 
not be pretended that the detendant had either given the appointment 
or retained the appointee in oflice in consideration of a contract for 
money. 

It does not alter the character of the transaction that the bonus 
was not paid in hand but was paid in installments as it was received, 
and a contrect could no more be implied from a remiitance of the one- 
half of the bonus in installments than it could be from the remittance 
of around sum. As the witness swears positively that the appoint- 
ment was not made for any pecuniary consideration and that the ap- 
pointee was not continued in office for any such consideration, it ean- 
not be inferred that the officer would have been removed on failure 
to pay. 

And this view of the case is demonstrated by the course of the 
managers to accord with their own line of reasoning. They studi- 
ously suppressed the facts showing the origin of the appointment. 
This could only have been done because they felt that the disclosure 
of the origin of this appointment aud the nature of the consideration 
on which the witness expressly declared that it was conferred was 
fatal to the charge made in the several articles of impeachment. 
What other motive could they have had for failing to require Marsh 
to give his story in the chronological order he had given it before 
the Committee on Expenditures in the War Department but the con- 
viction this proof negatived the couclusions they sought to draw from 
the unexplained facts of the appointment and the remittances which 
followed? They evidently supposed that we would not supply that 
deticiency, because we had shown so strong an indispositionu to bring 
before the public the names of those with whom Marsh had dealt in the 
beginning, and they did not anticipate that we would strike out the 
key-stone of the arch of presumption upon which they had built. 
They rested their case without asking their witness whether the 
statement made in the articles as to the consideration on which those 
remittances were made was true. Without mentioning anybody’s 
name, we asked their witness that question, and the answer is a di- 
rect and positive contradiction; and the result is that all the articles 
are proved to be absolutely false by the only witness who is adduced 
to substantiate the consideration of which this appointment was 
made, which is the point on which the case presented in each oue of 
the articles turns. 

There are a number of immaterial cireumstances upon which the 
managers rely indirectly to defeat the effect of this direct testimony 
ov the part of their own witness. They undertook to show, first, 
that Marsh had said, in a conversation with Belknap had in the 
spring of 1872, that he bad a contract with Evans, and also that that 
fact appears in Colonel Grierson’s letter written in answer to the in- 
quiries made by the Secretary of War on the publication of the famous 
article in the New York Tribune of 1872. But if the Senate will advert 
to the facts under which this appointment was made, it will see in amo- 





ment that Grierson’sand Marsh’sstatementon that point wasimportant. 
After the promise had been given to Marsh, Evans appeared here, and 
an interview took place between Marsh and Evans, the result of 
which was that Marsh applied to the Secretary to let the appoint- 
ment stand in Evans’s name, as that would be more convenient for 
him at the time. When Evans applied, and told the Secretary how 
large an amount of money he had invested in buildings and in goods 
at the station, the Secretary told Marsh, as Marsh testifies at page 
164 of the Recorpb, that he must make some arrangement with Evans, 
and that he would not appoint him unless he did so. This is Marsh's 
account of the interview. 

A. He said he would copes me to this place, post-trader at Fort Sill, I think, 
and he then told me that I had better go and see Mr. Evans; that he was in the 


city and an appicont for re-appointment ; and that if I was to run the post myself I | 


think he said I ought to make an arrangement with him to buy out his stock of 
goods and his buildings, because it would not be fair to turn him out of his position 


without buying out his steck and buildings; it would ruin him, or something of | 


that kind, and he would not consent to it. 

The Secretary had therefore said to Marsh that he would not consent 
to allow him to ruin Evans, and that he must go and make some ar- 
rangement with him by which their matters could be accommodated. 


Marsh’s statement which I have just read you from his testimony | 
before the Committee on the Expenditures of the War Department is 


tothe same purport, hence the Seeretary had required Marsh toarrange 
with Evans. Marsh had accordingly made the required arrangement, 
and Marsh had notitied the Secretary that he had made it ; and itis also 


in evidence here that Evans communicated to the Secretary through | 
Marsh. What other conclusion could the Secretary have formed in | 


relation to them than that there were business arrangements between 
Marsh and Evans, and if business arrangements existed was it not 


fair to presume that it was a partnership ? That relation was implied | 


as it seems to me in the terms of Marsh’s letter, in which he says that 
he wanted the business to stand for the present in the name of Evans, 
for the reason that it was not convenient for him to take charge of 


TRIAL OF WILLIAM W. BELKNAP. 291 


it himself. So when it was afterward disclosed to the Secretary by 
Marsh, in a conversation, that he had a contract with Evans, and 
when Colonel Grierson writes to him that he learns Evans makes 
remittances to Marsh, this was no more than the Secretary would 
have inferred from the facts already within his knowledge. 

The question is simply whether it was wrong for the Secretary te 
appoint Marsh, his friend, and not.to appoint Evans, with whom he 
had no such relations. Will the Senate hold this to be an offense ? 
We may have a very defective civil service. I am not here to reeom- 
mend favoritism in the administration of public affairs. But who is 
there in this body, or among the managers, or in the House they rep- 
resent, who has not recommended his friends for appointment to office 
over those who were strangers to him? Who has not given place to 
friends when he had the power to do so? If this be an offense, it is 
one which few of those l am now addressing have not committed, and 
it would be a suflicient answer to the accusation to say, “ He that is 
without this sin among you let him cast the first stone.” 

No inference derogatory to General Belknap can be drawn from the 
fact that he used his political power to give position to one who had 
been kind to those who were dear tohim. It was a political appoint- 
ment, and he disposed of it after the manner of the times, as he, as 
all know, the heads of Departments, and members of Congress, and 
other public men dispose of or recommend the disposal of such ap- 
pointinents, The crime comes in only when the party who makes or 
recommends such an appointment does so for pecuniary considera- 
tion to himself. He may have made all his appointments from fa- 
voritisin, without justifying any unfavorabie inference here, Indeed 
the evidence shows that, while he was doing what everybody else 
does in giving places to their friends, he did not indulge his kindly 
feeling so far as to be unjust. He maintained in this transaction the 
character for justice which all who have associated with him attrib- 
ute to him. He therefore made it a condition with Marsh that he 
should make some arrangement with Evans by which Evans's just 
rights should be saved. 

Evans had no right to the place. Congress, in passing the act 
which turned him out and put the power é6f making appointments in 
the hands of the Secretary of War, adjudged that he had no right to 
the place. He therefore had no possible claim upon the Secretary 
of War for the continuance in the place, but he had invested largely 
in building and transporting merchandise there, and thus entitled to 
some consideration, and he was certilied to also as an upright man, and 
it was therefore but right that the Secretary, in exercising the right 
given by Congress to supersede him by a personal or political friend, 
should require his friend to make some arrangements to save the in- 
ecambent from ruin. And this the Secretary required absolutely. 
And now it is sought to turn this circumstance against him. If he 
had been the mercenary which it is songht to represent him to be, he 
would not have interfered. He would have given Marsh the place 
unconditionally to make the most of it for division between them. 
But he takes directly the contrary course, and in the spirit of an hon- 
est man exacts justice from Marsh for the stranger. 

In this case, as the evidence shows, the consideration originated in 
his private relations. The man and his family had been kind to Bel- 
knap's family, but he nevertheless imposed it as a condition that he 
must bring political indorsements, and he promised and finally se- 
cured the usual political indorsements upon which such oflices are 
given, and we have here on file with the appointment the recom- 
mendation of a man of very great eminence in politics in the West, 
and it appears by the record that one of the most distinguished mem- 
bers of this body also joined in the recommendation, whose recom- 
mendation has probably been lost. It is not at all the habit of the 

Departments to preserve mere recommendations to office after a cer- 
tain number of years have elapsed ; it would overwhelm the archives 
to keep the voluminous recommendations that are put there for oflice, 
and therefore they are not retaimed for any number of years, nor are 
they preserved with any special particular care after the appoint- 
ments are made, and hence it is not at allremarkable that the recom- 
mendation of one of the gentlemen whose names entered upon the 
book as having joined in the recommendation of Marsh is not to be 
found. There is record evidence that there was such a recommenda- 
tion, if it be important to consider it all. 

Sut the case was disposed of just as other cases have been disposed 
of; the position given to a political friend of the Secretary, on the 
recommendation of his political friends, because he is certified in this 
recommendation by Mr. Stevenson to be a good republican was a pass- 





port to oflice not at all peculiar to this Administration. It is the habit 
of all administrations to confer office on their political friends. Hence 
this case, so far as the appointment goes, stands npon no different 
footing from any other appointment. It is the appointment by an 
officer upon considerations of which he alone was the proper judge 
and made so by the law, and that appointment was conferred upon 
| his friend, and he yet obliged that friend to make just terms with the 
incumbent. 

Hence the knowledge which the respondent had of the relations 
| between Marsh and Evans, that Marsh did not go there himself to 
carry on the business, but that Evans was carrying it on, and that 
he received communications through Marsh of Evans’s wants, and 
acted upon them in the due course of official proceedings, was a ground 

for the assumption that he had a contract of some kind with Evans, 
| and probably a partnership. This also the respondent knew accorded 
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with the usages of the service, as testified to by Evans himself. Both 


the men who had been there before, Durfee and Peck, were partners | 
in business, and did not live there at all, and yet they had traderships 
at that point, and were carrying them on at that time, at this very 
Fort Sill by other persons, while they themselves lived at Saint Louis 
or elsewhere. So the Secretary naturally supposed that Evans was 
a partner of Marsh, upon whom and through whose influence the 
appointment was conferred, and it was nothing extraordinary, and 
no assumption derogatory to him can be based upon it, that he knew 
that there was a contract between them and that Marsh was receiv- 
ing money from Evans. 

Another circumstance upon which great stress is laid in this group | 
of trifles is that complaints were made by l.vans through Marsh. | 
have explained that in connection with what I have already said 


siderations. 


with which the explanation of that matter occupied the Senate and 
the complete refutation which was made by the official orders that 
there was involved in the whisky order any favoritism to Marsh and 
Evans, it cannot be necessary for me to dwell at any length upon this 
matter, A great stress, however, was laid upon if as a great stress 
is laid upon all these circumstances, and I think the Senate ought to 


infer from the stress laid on these unimportant circumstances by the | 


prosecution the absolute poverty of the case on the part of the prose- 
cution 

Think of the time, of the trouble, of the attention of this body, 
which has been attracted to this whisky order for the argument it 
was supposed to afford in support of the charges by showing Belknap’s 
interest in Evans's affairs, and an immense importance was attached 
to it by the prosecution for that reason; and when you come to sift 
it down what isit? It appears that the oflicers at Fort Sill them 
selves wanted the post-trader to have the liberty to introduce a larger 
quantity of liquor at one time than he was allowed by the existing 


regulations to introduce, and that the application being made by the | 


post-trader for that liberty, it was referred by the Secretary of War 
to the several officers in due order of their grade, the subject duly 


considered, and the order given after each one of these subordinate | 


& 


officers had severally and seria/im given his sanction to it. When the 
Senate see the enormous weight that is attached to this petty and 
paltry and utterly insignificant circumstance; the days that have 
been exiausted here in this sultry season; the weight that these gen- 
tlhemen have laid on this immense whisky favor as they supposed, and 
then see how it all vanishes to nothing, you cannot fail to see how 
utterly frivolous and trifling and ridiculous the pretense is that Bel- 
knap went out of his way to help Evans because he knew he was in- 
terested in his business. It is enough to show that the order in rela- 
tion to whisky, alter it had been considered and re ported on in due 
form by the post-commander, by the division commander, and the de- 
partment commander, is freely left entirely to the commander of the 
post und revokable at his pleasure, whenever the Hecessily for it 
ceased 

Now pass to another one of these mighty and wonderful favors ad- 
duced with such a parade of circumstance to destroy the character of 
this respondent, and that is the grant of this extraordinary favor of 
the extension of the military reserve. It is trne that the application 
was uae by the trader; but it is also true that it ran the gauntlet 
of the military ordeal, went from post commander to division and 
department commander, to the Adjutant-General, and to the Interior 
Department, came tothe Secretary, and finally tothe President himself, 
avd the question discussed and duly considered by all these various 
officers as to whether it was a proper order to be made for the public 
service, and only passed on and grauted by the Secretary of War when 


ithad come up trom every one of the subordinate posts, sanctioned and | knap, he is glad that they have taken that course, and he obliges his 


indorsed by every one, and finally approved by the President of the 


United States with all the sanctions going before him. It does seem | judgment, to his acquittal on the charges to go further into the matter, 


to me that it is one of the most signiticant things connected with this 
case that these parties should undertake to impeach their own wit- 
ness by adducing such circumstances as those | have been consider- 
ing. The object of the group of circumstances upon which I have 
been commenting is to contradict Marsh, who swears that Belknap 
had no contract with him under which he received the remittances 
in question. They wish the contrary to be inferred by showing tkat 


Belknap took a lively interest for Evans and such as evinced a knowl- | 


edge on his part that he had a pecuniary interest dependent on 
Evans's snecess; and the attempt is to show that the Secretary of 
War manifested some great and extraordinary interest in this post- 
trader because he granted these extraordinary favors. What do these 
favors consist of Nothing but these two matters, which are mere 
matters of military detail and ran the gauntlet without any sugges- 
tion Whatever emanating from the Secretary in favor of them at any 
time until they came back to him, baving passed through all the sub- 
ordinates and with their approval before he puts his signature tothem. 

Another fact to which undue importance is attached is the posses- 
sion by respondent of the short letter addressed to the Secretary by 
Marsh recommending Evans’s appointment. One of the managers 
has spoken of the removal of that letter as the “ purloining” of it, or 
some equivalent phrase. The witness Crosby does not remember how 


he came to deliver up that letter, whether it was delivered up witha 


bundle of letters or separately. 


The argument will be that the Secretary songht to possess himself 
of this letter to suppress it as evidence of his guilt. But this is re 
pelled by the fact of record that the contents of that letter were ey- 
tered on the Adjutant-General’s books. The letter was written fo 
no other purpose than to ask the Secretary to send Evans's appoint 
ment to him, Marsh, at some place in New York. That is the purport 
of the letter. Now this is cntered on the Adjutant-General’s book, 
and the fact was also communicated to Congress with the list sent 


; upon the demand of the committee investigating this matter. That 


fact, which is supposed to be so damaging to the Secretary, is com 
municated to Congress, is recorded on the books of the Adjutant 
General; but all this fuss is made because the letter itself, consisting 
of three lines and communicating no more than that the appointment 


| be sent to bim, Marsh, was handed to the Secretary after his resigna- 
about the knowledge of the contract, and I shall pass to other con- | 


tion. Marsh was one of the persons on whose recommendation thx 


} appointment had been made, and the most influential person, too; 
The third is the whisky order. After the great amount of time | 


and he was accordingly entered in the books of record by the Adju 

tant-General as the party to whom the appointment was sent. A) 
those facts appear and are recorded in the books of the Adjutant 

General's Office, and are communicated to Congress before these pro 
ceedings are initiated. Lf the Secretary had been guilty and eager to 
hide his footsteps, and regarded this letter as one of them, would he 
have communicated the contents of the letter to Congress? There 
really is nothipg in the letter. There is no circumstance connected 
with it that Lean see of any importance, unless it be that it can be 
made out that the Seeretary stole it. That would be a circumstance 
to communicate an interest to it; but I do not see anything else to 
give the least interest to it; because, when examined by itself, when 
analyzed with all my powers, | see no inference to be drawn from 
the possession of the letter to the prejudice of the respondent. And 


| yet it is certain that that letter will figure in this argument asa 


damning circumstance to fix guilt. It does seem to me that the im 
portance attached to such trifles shows the barrenness and poverty 
of the case on which the prosecution rests. 

Another one of the group of circumstances is that the Secretary 
was invited to read the examination made by the Committee on the 
Expenditures of the War Department; that he read the evidence 
which is spread on this record; and that he resigned after reading 


| that paper. Does it signify more than an indisposition to meet this 


trial or make a contest publicly about the facts which we-e there 
communicated?) Taken in its strongest aspect, it proves nothing more 
than the evidence he read implies. Now I insist that if we sh. uld 
demur to that evidence it does not convict the respondent of the of- 
fenses charged, because, as I have already said and as I shall now 
proceed to show, the evidence of that w Tiness, taken in connection 
with other circumstances in this case, absolutely negatives the charges 
here presented. 

Passing from the consideration of the articles and of the proofs ot 
these articles I come to the fourth head of the argument which | 
have submitted, and that is, What evidence is there here to show 
that the Secretary has committed any impropriety? By an analysis 


| of these articles and by an analysis of the testimony adduced in sup- 


port of them, by a brief consideration of every circumstance that is 
brought forward tosusain them and to negative the testimony of the 
witness who positively disproves the gravamen of these charges, I have 
endeavored to satisfy the Senate that these articles cannot be sus 
tained by the proof. But I go further, and assert that the proof fails 
to establish anything derogatory to the Secretary. 

If there is anything which may seem to derogate from General 
Belknap as the case stands it is because, and only because, the whole 
truth has not been brought to light. The managers have purposely, 
as I have already shown, suppressed a great part of it, and although 
their motive for doing this has not been kindness to General Bel- 


counsel to follow their example, because it is not necessary, in their 


and for other reasons which every intelligent and true man can ap- 
preciate. All the heads of the Departments, and every other oflicer 


| of high grade in the country of every branch of the service, and the 


man even with whom this inquiry originated, have been brought 
here and have borne testimony to the rectitude of the Secretary in 
his great oflice. 

One of the ablest, certainly, and one of the purest men that eve 
sat upon the supreme bench, a man whose vigor of intellect every 
lawyer admires, who has known this man for thirty years, to mark 
his sympathy for him in his trials and his confidence in his integrity 
came into this body before he was brought here to testify, and sat 
down by the respondent’s side when by reason of the obloquy which 
had been heaped upon him by the organized assassins of character in 


| the sensational press he was shunned as a leper. When that brave 
| and true man was afterward brought to the stand to testify to the 


character of the respondent no one who heard him could fail to have 
been impressed. Judge Miller said he had known Secretary Belknap; 
he had known him for thirty years, he had known him in times of 
trial, he had known him during his financial embarrassment and 
when he was in distress, and had never known any man bear himself 
more honorably in trying circumstances than General Belknap. 

We have had similar testimony from other quarters: from the two 
Senators and Representatives from Iowa, from a former governor and 


| a supreme judge of that State, allof whom have known this respond- 








ent in and out of office, in private and in public life, who have testified 

to his honorable, just, reliable, and faithful career in office and in pri- | 
vate life. His administration in all save the isolated charge here pre- 

sented has also been vindicated by the committee which presented | 
this charge. It appears by the testimony of Mr. CLYMER that the 
respondent's official career has been ransacked. That committee bave 
sat in judgment on him for the last five months to explore every 
transaction. The House of Representatives reserved the right in 
preferring these charges to add to them, if this search, which they 
ordered to go on and have continued, as the witness said, until after 
this trial commenced, should reveal anything. But it has been utterly 
fruitless. Nothing is found to stain this man’s record but this single 
transaction, And do not forget, Senators, that the respondent dis- 
tinguished himself in the service of his country. For the sacred object 
of preserving the Government which you are here administering he 
freely offered his life and bore all its hardships, and by his valor 
and his self-denial aided in perpetuating this glorious fabric of gov- 
ernment. He was put in his high position by the Chief Magistrate 
of the nation because of his distinguished services in that honorable 
field. Such a man ought not to be dishonored by a vote of this body 
upon proof relating to a single transaction in a career otherwise re- 
markable for its severe integrity and justice except upon proof which 
fixed this stigma upon him in the clearest manner. There is no such 
evidence here. 

There is no convincing proof in the record that General Belknap 
ever knew that the money remitted to him was derived from Evans 
at all. The witness Marsh says explicitly that he had no reason to 
believe that the Secretary knew of the first remittance to the de- 
ceased Mrs. Belknap. He pointedly repeats in this examination this 
which he had said in his first examination. He says when Mrs. Bel- 
knap died he came to this city, and that after the funeral he was in- 
vited by Mrs. Bower to go up into the nursery and see the child, and 


while he stood looking at it he said to Mrs. Bower, “This child will | 


have money coming to it by and by.” “I know it,” said Mrs. Bower, 
. eS © * 


“and you are to give it to me for the child; Iam to keep it for the | 
child.” He says he thinks that he remarked that the father ought to | 


kuow something of it, but his memory does not serve him. Now, Sen- 
ators, consider that that was the day of the funeral. Is it at all likely 
that he would have brought such a subject to the attention of a man 
with such an affliction so green upon him? The witness Marsh will 
not say that he did. On the contrary, he has veered from one to an- 
other opinion on the subject, and concludes as his better judgment 
that he did not then say anything about it to the Secretary, and he 
is certain that he never did afterward. It is, therefore, certain 
he did not tell the Secretary at any time where the money he subse- 
quently remitted came from. 

Recollect then, Senators, that the remittances which subsequently 
took place to the Secretary were by the direction of Mrs. Bower, sh« 
claiming the money to be hers. Does that convey any knowledge to the 
Secretary? Mrs. Bower was a lady of property, into whose affairs 
the Secretary had no right to inquire at all. Was it a circumstance 
to put the Secretary on his guard that she received money from Marsh 
and that Marsh remits it to Belknap by her direction? She was 
not then Mrs. Belknap. The remittances to her did not commence to 
be made to the Secretary when the appointment was made. There 
was therefore nothing to associate the two things. The appointment 
of Marsh had been made the year before the first remittance came to 
the Seeretary for Mrs. Bower. Mrs. Bower, according to the testi- 
mony, afterward suggested to witness to say to the committee that 
she claimed the money as hers, and that he had had it in his keeping 
for her and paid it to Belknap from invéstments made by him for her. 
Is it not probable that she gave this reason of the remittances to the 
Secretary ? 

Recollect, too, Senators, that you are dealing with a man whose 
name is spotless, whose escutcheon is without a stain; a man whose 
probity and justice is recognized in the Army, who was an honor to 
the Administration of which he formed a part down to the day when 
this charge was made. Are you going to presume against testimony 
like this that he had a guilty knowledge of facts, without proof and 
when his character and the proof all point to a different solution? 

Mrs. Bower went abroad. ‘The proof creates the presumption that 
he received the money for her. That is not all. We have a ray of 
light shed upon this whole transaction by a witness for the prosecu- 
tion, for we are not allowed to bring in any here for ourselves. Mr. 
Emory, of Illinois, had to deal with one of these very checks pro- 
duced in evidence. He invested it and has charge of the investment 
now, and holds it for whom? He holds it for Mrs. Bower, now Mrs. 
Belknap. The facts show that she claimed this to be her property, 
and that the claim was recognized by the Secretary and that it was 
transferred to her by him on her return from Europe. Now, Sena- 
tors, if one piece of this property is thus shown clearly to be claimed 
by her and recognized by the defendant as her property, does not 
that show how all the property was claimed and to whom it was all 
recognized to belong? Consider, too, the present relations of these 
parties. They are now man and wife, and this disables us from giv- 
ing you a full explanation and a complete showing of what took 


place between them and to whom all this money was recognized to | 


belong. We are therefore not able to give you a clear and full ac- 
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claimed and where it now rests, and we say that we are entitled to 
your verdict, 
Recollect also, Senators, that Mrs. Bower was an old acquaintance 
of Marsh. They had lived as neighbors and friends in Cincinnati. 
They had relations of contidence. Belkuap never saw Marsh in his 
life until he met him with his wife and family as their acquaintance, 
and he had taken them to his house. This lady comes to have bust- 
ness relations with him as Mrs. Bower. She was not Mrs. Belknap 
for three years. Why are you to suspect that he knew it simply be- 
cause he had given Marsh an appointment some time before, and be- 
cause remittances come to a lady, his sister-in-law, who goes abroad, 
and to whom he accounts for the money when she returns?) Why are 
you to jump to the conclusion that this respondent takes presents 
from those upon whom he has conferred office when you have an ex- 
planation exonerating him even from this impropriety and when the 
dishonoring conclusion is not in character with the man at all, his 
whole official life showing him to be exemplary, just, and exacting? 
Consider his actions when complaints were made of the exactions 
of Evans in the Tribune article by Hazen and by Grierson. Did he 
act as a man would have done who was conscious of receiving a bene- 
fit from these exactions? Not at all. He responded at once by the 
order made on the 25th of March, 1872. This order was drawn by 
Genero] McDowell to meet the evil as set before him by General 
Hazen in the Tribune article. It was approved by General Sheridan 
as just the thing needed. It was also just what was recommended by 
General Grierson, and exactly what was required by the Tribune 
article itself and General Hazen himself. Yet when all these mag 
nates concur in saying that this was the very thing that was wanted vo 
cure the evil, itis insufficient in the eyes of the managers to exonerate 
the Secretary from conniving at the extortions of the trader, and in- 
deed it is even adduced by them as proof that he aimed to protect the 
| trader in his wrong-doing. Thisis because they have a foregone con- 
clusion which nothing can unsettle. They have an invincible faith 
| in the wickedness of the Secretary which nothingcanshake. There- 
fore they connot see, what every other man sees, that these orders 
drawn by the skillful hand of General McDowell, approved by the ex 
perience of General Sheridan, suggested themselves in the Tribune 
| article, called for by General Grierson in his letter, are sufficient. 
I say that a man who had been a participant, who was dividing 
|} and knowing that he was dividing the spoils with Evans, would not 
have “ killed the goose that laid the golden egg” by such an order as 
that. Let me call your attention first to Grierson, page 137 of the 
| Recorp. What is the cause of the high prices imposed upon the 
| soldiers? Lt is because, says Grierson— 


The prices could not be regulated by a council of administration, the trader not 
| being a sutler. 

Hence, according to Grierson, the whole difficulty was that the 
council of administration could not regulate the prices of the trader, 
The Tribune article on the same page makes the point : 


. 
There is no escape from his rapacity— 


Of the trader, says Hazen, speaking in the Tribune article— 
because the officers have no controt over him as they had over the sutler 


I need not stop to tell you how the order of March 25 states this, 
because that order was read bere repeatedly. Here are the two arti- 
cles of complaint brought to the attention of this Secretary by the 
Tribune article inspired by General Hazen, who himself saw, or 
thought he saw, what the grievance was and how to remedy it. Gen- 
eral Grierson says the same thing, and General McDowell, who hears 
the matter, took the way to do it; and the only way to do it, all agree, 
was to subject this trader to the council of administration; and al- 
though the Judge-Advocate-General had said that such an order could 
| not be made, the Secretary “ took the bull by the horns” and made it, 
| tomake sure of remedying and correcting the evil in regard to which 
these complaints were made. 

Look again at this Robinson letter, Robinson who was here, one of 
the witnesses called for the prosecution. When we brought his let- 
ter to the attention of the Senate, then he incontinently “ vamosed 
the ranche.” What does the Secretary do with that letter when it 
comes to him? He puts it in the archives of the Government and 
calls the attention of the President and of the Judge-Advocate-Gen- 
eral and the Adjutant-General of the Army to it. Is that the act of 
a guilty man? These gentlemen say he abstracted a letter, that he 
abstracted the Marsh letter. He did not abstract the Robinson let- 
ter, not a wordof it; but he communicated these charges against him- 
self, thinking they were idle, treating them as ridiculous. And there- 
fore the man who thinks he is afraid of having attention brought to 
them, and thus argues that they shall be ventilated. No man would 
so act who was guilty. 

After having thus sketched the evidence and called the attention 
of the Senate to the leading facts in the case, I beg to say in conclu- 
sion that I hope the majority of the Senate will not force a vote on 
the plea which they ordered to be made. This, I repeat, puts the mi- 
nority of the Senate in an attitude wherein they cannot have a fair 
vote upon this question of guilt or innocence, because of the decision 
already had of the want of jurisdiction by more than one-third of 
this body. 





count of this transaction and to show where this money went to, ani 
who it was claimed by; but we do show you where a part of it was 


I have discharged my duty to the best of my ability under the e’r- 
| cumstances, very trying, @wing to the heat of the day and the ex- 
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hanstion of the Senate, the late season of the year in which we have | only to such cases. It could not be carried out in such cases withont 
been forced to this argument, the wearied condition of mind in which | the power of the Senate to put in the disqualification, because if he 


you all mnst be, and the staleness of the subject itself, which leaves | were ejected from an office, he might be put back the next day by the 
me to talk tosomany empty seats. Can that be called a trial when we | President. Therefore I have always supposed it was a thing entirely 
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have the spectacle of more than half these seats empty? The utter 
indifference manifested to the subject shows that it is not one upon 
which this body ought to pass otherwise than by dismissing the ar- 
ticles for the reason that there cannot be any final vote which will 
represent the just sentiment of the Senate upon the merits of the case. 
Mr. MERRIMON. Mr. President, before the counsel takes his sate 
I wish to propound two questions which I should like to hear de- 
bated by counsel, either by himself or some of his colleagues, before 
the argument closes. Ll ask the Clerk to read the two questions which 
I send to the desk. 
The PRESIDENT pro tempore 
The Chief Clerk read as follows: 
If the Senate sits as a court to try cases of impeachment and there 


The Secretary will report them. 


is no specitied limit on the power of the court to decide all questions | 


coming before it except in one respect, that of conviction, why is a 
Senator, dissenting from a decision of the court made by a majority, 
except in the case of the exception named, not bound by such decision 
just as a dissenting judge of the Supreme Court is bound by a decision 
made by a majority of that court ? 

What is meant by the term “ convieted” as used in the sixth clause 
of section 3 of article L of the Constitution? Can there be convice- 
tion without judgment of disqualification to hold office ? 

Mr. BLAIR. Mr. President and Senators, the first question which 
the honorable Senator from North Carolina makes is one which I have 
endeavored very elaborately to consider in the opening of this argu- 
ment. Tendeavored to show, at some length and by authorities, that 
the plea which we put in was a plea not in abatement because, as 
the decision I quoted shows, there can be no plea in abatement in this 
court. There cannot be, says the decision in 12 Peters, a plea in 
abatement to the jurisdiction in any court wherein no other court has 
jurisdiction; that is to say, the plea in abatement must point out the 
special jurisdiction, That is the form of the plea. It must not only 
deny the jurisdictio’ of the body, but it must point out what body 
has the jurisdiction, Our plea did not do that or attempt to do it; 
and therefore by the express terms of the decision in 12 Peters it was 
neta pleain abatement. It was a special plea in bar, and therefore 
being a special plea in bar, could not be overruled by any less than a 
vote which could convict, because that means conviction. Whena 
apecial plea pleads special circumstances as a reason for not convict- 
ing, if the plea is overruled conviction follows. Hence conviction 
cannot follow in this case. The plea has not been overruled in this 
case because the required number to convict has not been obtaimed. 
That is the law as laid down by the highest authority that I know, 
the Supreme Court of the United States stating expressly the prin- 
ciple that in no court of special jurisdiction is there a plea in abate- 
ment made to the jurisdiction by pleading ower. Hence also the 
question inures in the case to the last moment. I suppose no honor- 
able Senator will contend that anybody can give the judgment of 
conviction except the body that has the power to give judgment. No 
body can give a judgment of conviction on final hearing of this case 
except by the assertion of the power of the court. It lies in, it is as- 
serted in, the very judgment itself. The power is inherent, and hence 
it of necessity requires something that is to assert that power and it 
does exercise it. That is the answer that I have endeavored to give 
more at large in the course of my argument. 

The second question which the honorable Senator asks is, What is 
meant by the term “ convicted” as used in the sixth clause of section 
3 of article one of the Constitution? Can there be conviction with- 
out judgment of disqualification to hold office? The disqualification 
to hold office has not been considered as at all necessary. They may 
give it orthey may not. It has never been maintained, I believe, by 
any commentator upon the Constitution, that it was necessary on con- 
viction to add to the judgment disqualification as a part of the sen- 
tence, 

Mr.MERRIMON. Suppose two-thirds of the Senate should find the 
accused guilty, would it require a two-thirds vote to pronounce judg- 
ment? Is the conviction complete without the finding, and also the 
judgment? 

Mr. BLAIR. It is a question that I have not at all considered 
whether it does not require the same number to give judgment that 
it does to convict. As a question of first impression, I should say 
that the judgment, or the sentence rather, necessarily is a part of the 
evidence of convictions; but most of the treaties on the Constitution 
with regard to impeachment have considered that the disqualifica- 
tion to hold office was a mere incident; that the object of the pro- 
ceeding was cjectment from office and the disqualification superad- 
ded, which may be put on or not, I think, as cireumstances require ; 
that it was merely to insure the effectnation of the judgment. That 
is, if a man could be convicted and turned out of oftice and the Sen- 
ate could not put on a disablement from his being put in again, the 
President might put him back again, and that contest would be a 
fruitless one. It was for such cases as that, as I have in my opening 
arguinent endeavored to explain, that impeachment applied, that is, 
only to cases of controversy between the great public bodies, the 
Exeentive and his appointees on the one hand, and the House repre- 
senting the people on the other; and that it would be applicable 


| question upon the case at bar at all. 
| deavored to explain in this argument and in the other, that the 


discretionary according to the aggravation of the offense and accord- 
ing to the judgment of the Senate for the time being as to the of- 
fender. But lL have not considered whether it required any greater 
vote to impose the sentence than to adjudge the conviction; but I 
suppose as a matter of first impression that it would not, that the 
two things go together. I do not see that it has any particular bear- 
ing on the case now before the court. I donot see the bearing of the 
It seems to me, as I have en- 


whole reach of this proceeding is against an offender in office, and 
that the reason of the thing ceases when he is out of office before 
proceedings commence. 

Mr. INGALLS. Mr. President, I move that the Senate sitting in 
the trial do now adjourn. 

The motion was not agreed to. 

Mr. BLACK. Mr. President, I do not like to make any appeal to 
the mere mercy of the Senate; but certainly it seems like a hardship 
that the case should be pressed on in the absence of the counsel who 
is to answer the arguments that will be made this afternoon, if they 
are made. Itherefore ask very earnestly that there shall be no objec- 





| recess of ten minutes. 


tion made—and I am very much surprised that there should be any— 
toa continuance of the cause until to-morrow simply that Mr. Car- 
penter, who is absent on account of illuess which wholly disables 
him from being here, shall be present in order that he may, by hear- 


| ing the arguments of the other side, qualify himself to reply to them. 


It is impossible for me to do it because the duty of replying mainly 

to the arguments which the gentlemen will deliver on the part of the 

House of Representatives this afternoon, if they go on at all, has been 

assigned to him and not to me. It is almost as bad as refusing to a 
| man the privilege of being heard by his counsel altogether. 

Mr. CONKLING. May I inquire of the counsel who is now ad- 
dressing the Senate, inasmuch as the argument made to-day will be 
in print by an hour in the morning as early as that when his associ- 
ate will be up, thus giving him opportunity to peruse and mark it 
in print, whether the whole object which he seeks will not be ob- 
tained substantially as well as if we go over until to-morrow and lose 
the rest of this day ? 

Mr. BLACK. Ithink not, There is no certainty that the argu- 
ment will be printed to-morrow. 

Mr. CONKLING. That occurred to me, and I should like to know 
from the managers, if we may know that, whether the argument 
which will be made this afternoon will be in print in the morning. 
If it should be delivered and withheld for revision, and a reply re- 
quired from counsel who is not to hear the delivery of the argument, 
that would be very awkward certainly. 

Mr. Manager LORD. I will answer the Senator that Mr. Lap- 
HAM who is expected to make the next argument on behalf of the 
managers went home indisposed. I have now sent for him. I pre- 
sume that whatever he says on the subject will not need revision. If 
Mr. Lapa is not able, then Mr. LYNDE will have to go on, if the 
Senate does not adjourn. 

Mr. CONKLING. Will his argument be printed in the morning? 

Mr. Manager LYNDE. I should prefer not to go on, as I intended 
merely to speak on a single point of law, and not comment upon the 
testimony; and, as an arrangement was made yesterday as to the 
order of the argument, I did not come here to-day prepared to make 
my argument. 

Mr. Manager LORD. 
sent for Mr. LAPHAM. 
go on to-day. 

Mr. INGALLS. 
unable to remain? 

Mr. Manager LORD. 


Mr. President, I will say again that I have 
He lives very near by, and he may be able to 


Has Mr. LapuaM retired from the Capitol, being 





He went home about an hour ago; but still, 
I think he may be able to go on. I thought when he went away that 
Mr. LyNpDE would take his place. I find now that Mr. LyNpE would 
prefer to go on in the morning, and I have sent for Mr. LAPHAM. 

Mr. ANTHONY. I should like to ask counsel forthe defense if Mr. 
Carpenter's indisposition is such that it is probable he will be unable 
to appear to-morrow ? 

Mr. BLACK. I think he will be here then. He is very sick now, 
but it is a sort of sickness that he is very likely to recover trom by 
to-morrow morning. 

Mr. Manager LORD. You think he will be here? 

Mr. BLACK. I do think he will be here. 

Mr. CONKLING. I suggest that it might facilitate the determina- 
tion of this matter if the Senate sitting for the trial were to take a 
When Mr. Lapua gets here these gentlemen 
can confer. 

The PRESIDENT pro tempore. 
a recess of ten minutes. 

The motion was agreed to; and (at three o’clock p. m.) the Senate 
sitting for the trial of the impeachment took a recess for ten minutes. 

After the expiration of the recess— 

The PRESIDENT pro tempore. The Senate resumes the trial session. 

Mr. Manager LORD. I will say that I have sent for Mr. LarnaM, 
and expect him here every moment. The messenger I sent has not 


The Senator from New York moves 
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returned. He Nves at 407 East Capitol street, which I understand is 
not very far frow here. If the Senate will wait two or three minutes 
he will very likely be here. 

Mr. CONKLING. By way of preventing the Senate from being 
without business, I ask that the trial may be suspended and that 
the bill which I just now reported and in which the Senator from 
Maine [Mr. HAMLIN] is very much interested may be taken up and 
acted upon. 

The PRESIDENT pro tempore. The Senator from New York asks 
that the trial session be suspended for the purpose of considering leg- 
islative business. Is there objection ? 

Mr. OGLESBY. I anderstood that the court, or the Senate sitting 
in the trial, had taken a recess for ten minutes. 

The PRESIDENT pro tempore. The Senator is correct. 

Mr. OGLESBY. And that the President of the Senate had an- 
nounced that the recess had expired and that the court would pro- 
ceed with the case. Now, if the managers and counsel are not pre- 
pared to go on and the court is ready to hear them, let us conclude 
the argument and let the court take the case. I do not know that 
the Senate should be delayed day after day or hour after hour sitting 
here patiently waiting to hear evidence and hear argument, willing 
to hear counsel, willing to be enlightened by them, and if after the 
admonition the counsel and managers have received they are not 
ready to go on, I think it no more than prudent that the court should 
admonish the counsel and managers both that it is ready to take 
charge of the case without any further clucidation. 

Mr. CONKLING. Will the Senator allow me to inquire of him, did 
he hear one of the managers state that a messenger had gone to a 
house near by to recall one of the managers who left here a short 
time ago not feeling well, and that they expected him here moment- 
arily ? 

Mr. OGLESBY. If the Senator from New York will permit me to 
reply, I will say that I did hear that statement. 

Mr. INGALLS. Mr. President, may I rise to a point of order? 

The PRESIDENT pro tempore. The Senator from Kansas rises to a 
point of order. 

Mr. INGALLS. Is the Senate in trial session or legislative session ? 

The PRESIDENT pro tempore. In legislative session. 

Mr. INGALLS. What, then, is the question before the Senate ? 

The PRESIDENT pro tempore. The consideration ot the bill asked 
for by the Senator from New York. 

Mr. ALLISON. I have no objection to the consideration of that 
bill. 

Mr. OGLESBY. I asked the presiding officer of this body if the ten 
minutes had not expired, and before I made a remark I understood 
the President to say that the court was now ready to proceed with 
the trial. 

The PRESIDENT pro tempore. The Senator is right in that the 
Chair stated that the Senator was correct in regard to the recess. 
Since the recess, however, by unanimous consent the business of the 
trial was suspended for the purpose of considering the bill which the 
Senator from New York reported. 

Mr. OGLESBY. ‘To which I rose to object. 

The PRESIDENT pro tempore. The Chair did not hear the objec- 
tion. The Senator rose and the Chair recognized him on the bill as 
he supposed, no objection being made to its consideration. 

Mr. OGLESBY. I object now. 

The PRESIDENT pro tempore. The objection is now too late. The 
bill will be read. 

Mr. EDMUNDS. Mr. President, I rise to a point of senatorial cour- 
tesy. Ifthe Senator from Illinois states that he rose to object, accord- 
ing to the universal usage in this body he is entitled to do it. 

The PRESIDENT pro tempore. The Chair did not understand the 
Senator to state that he objected before the bill was taken up. 

Mr. OGLESBY. I rose and addressed the President of the Senate, 
if the President will allow me to so remark, by asking the Chair one 
or two questions. The Chair replied to me in such manner as to 
leave no doubt upon my mind that we were now in trial session. After 
that and the motion had been made by the Senator from New York, 
as I understood from the President that the court was sitting, I did 
not offer an objection to the Senator’s bill, but I took the liberty to 
make the remarks that I did. The Senate is sitting here patiently in 
this heated weather ready to go on with this trial. We are perfectly 
willing to hear counsel and managers, but they ought to be ready with- 
out asking a moment’s longer delay. 

The PRESIDENT pro tempore. ‘The Chair will state to the Senator 
from Illinois that the Chair recognized the Senator from New York, 
and put the question to the Senate, to which no objection was made, 
of suspending the business in trial session for the purpose of consid- 
ering the bill which the Senator from New York suggested. The 
Chair stated that the bill was before the Senate, and then the Sen- 
ator from Lllinois rose, as the Chair supposed, to address the Senate 
on the bill. The Senator now states that he supposed the Senate was 
in trial session, and on that he would havo a right to object to the 
consideration of the bill. ° 

Mr. CONKLING. The honorable & sator from Illinois in the course 
of his very eloquent remarks has said that he did not object to this 
bill in which the venerable Senator from Maine was so much inter- 
ested’ The Senator from Illinois need not have made that remark ; 
because, knowing him as I do, I know that he is‘ucapable of making 
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such an objection. He did not object to it; he will not object to it. 
It is a little bill to change the name of a little fishing-vessel. The 
papers are all complete; there are full certificates which the Senator 
from Maine, unlike some other Senators whom I might refer to but I 
do not, always takes the pains to have, the oflicial certificates and 
the full proof in these somewhat vexatious cases. He has taken the 
trouble to have all that now. He wants this little bill passed. It is 
a matter of accommodation to him and tohis constituents. It would 
have taken about one-quarter the time which I have misexpended 
myself now in addressing the Senate. As I know the Senator from 
Illinois will not object to it, | ask now that this little bill may be 
taken up and passed in the absence of the Senator from Maine, so 
that, when he comes back, he may be rejoiced to know that the Sen- 
ate has done that little act of courtesy to him in his absence. 

The PRESIDENT pro tempore. The Chair reminds the Senator 
from New York that debate is out of order. The Senate is in trial 
session. 

Mr. OGLESBY. Do I understand the Chair to decide that we are 
now in trial session ? 

The PRESIDENT pro tempore. In consequence of the objection of 
the Senator from Illinois; and therefore debate is not in order. 

Mr. CONKLING. The Senator from Illinois will withdraw that 
objection. 

Mr. OGLESBY. I should be perfectly willing to accommodate the 
appeal of the Senator from New York. 

The PRESIDENT pro tempore. The Chair reminds Senators that 
debate is not in order. 

Mr. OGLESBY. Could I have permission to withdraw my objec- 
tion ? 


The PRESIDENT pro tempore. 


The Senator can withdraw his ob 


jection. 


Mr.OGLESBY. Iwas going to reply to the honorable Senator from 
New York that, under his touching appeal, with that rotund and irre- 
sistible eloquence that overwhelms every man to whom it is addressed, 
I would withdraw my objection if I felt that I should be supported 
by the Senate; but,as I see the Senate is determined to proceed with 
this trial, I shall have to stand on my objection. [Laughter. ] 

Mr. Manager LORD. Mr. President, | would state that Mr. Lap- 
HAM is not able to come, and Mr. LYNDE will proceed with his argu- 
ment. 

Mr. Manager LYNDE. Mr. President and Senators, I feel great 
delicacy in addressing the Senate at this time because of the arrange- 
ment which had been made between counsel for the argument of this 
case, that arrangement being that Mr. Blair should open the argument 
and should be followed by Mr. LaPHAM who would address the Senate 
upon the evidence in the case and such points of law as he saw fit to 
address them on, and that I should be called on to address the Senate 
on one single point of law ; and in fact I did not know that I should 
be called on to address the Senate on that question of law until yes- 
terday afternoon. Under these circumstances, as I am not to address 
the Senate upon the: facts, (for I have made no compilation of the 
evidence in this case,) it is peculiarly embarrassing to me, inasmuch 
as the counsel on the other side have already addressed the Senate 
upon the facts, and the counsel who is to follow on the other side 
will undoubtedly ask the Senate that some of the managers shall ad- 
dress the Senate on the facts before he shall be called upon to reply 
I do not feel, Senators, that we are at all to blame for not being able 
to proceed in the regular order of argunient this afternoon. It is 
owing to the fact that one of the managers after spending two or 
three hours in this court has gone home sick, and that is an event 
over which neither Senate or managers have any control. It is 
usually considered a sufficient reason for giving some indu:gence to 
counsel even in the midst of the most important cases, but as a con- 
tinuation of this argument is insisted upon, I will say to the Senate all 
that I have to say upon this case and will occupy but a very short 
time. 

The only point to which I intended to call the attention of the Sen- 
ate isas to the effect of the vote upon the question of jurisdiction upon 
the final vote which will be taken on conviction. I do not propose 
to enter into an argument on the question which was argued here by 
the Senate fur some thirty days as to the jurisdiction of this court. 
I take it that question has been as fully discussed as would be of ad- 
vantage in this case, and that every Senator is fully satistied in hia 
own mind; but Iam not advised that the other question, which [ 
now present, has received the consideration of the Senate. 

The question was asked this afternoon by one of the Senators as to 
what was included in the word “conviction.” When that question 
1s answered it seems to me that it disposes entirely of the effect of 
this vote. If the word “conviction” embraces every step and every 
proceeding in the cause from the beginning to the end, every step that 
becomes necessary in the course of the trial of this cause, then there 
must be a concurrence of two-thirds of the Senators present. If, 
however, it includes nothing more than the vote on the question of 
guilt of the accused, whether the allegat ons in the articles of im- 
peachment are sustained by the evidence in the case, then all other 
questions can be determined by a majority vote. 

The question of jurisdiction may be raised in different forms. In 
the case of Judge Barnard it was raised upon a plea that acts which 
were performed, crimes committed by that judge during a previous 
terw of his service, were not proper subjects of impeacament. What 
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does that mean but that the court had no jurisdiction of the allega- | 


tions in those articles of impeachment, and therefore could not proceed 
with the trial of that cause? On that plea, which was presented to 
the court, the vote stood 9 against the jurisdiction of the court, against 
the validity of the articles, and 23 in favor of their validity. Among 
the eminent lawyers and judges who participated in thet trial and 
who voted upon this question I find that Chief Judge Church, Judges 
Folger and Rapallo, Senators Foster, Harrower, Lewis, Lord, Murphy, 
and O’Brien voted against those articles of impeachment, against the 
court taking jurisdiction of those artic les for the reason the offense was 
committed in a prior term from the one in which he was then serving ; 
and yet those judges after that question had been decided, every one 
of them, voted in favor of sustaining the articles, those very articles, 
upon the final vote. What then becomesof this pretense that a Sen- 
autor sitting as a judge or sitting in the trial of an impeachment case, 
when he feels that the Senate has no jurisdiction over the articles pre- 
sented and that question has once been decided by the tribunal, has 
stilla right toset up his own opinion against the decision of the court 
and refuse to vote upon the articles presented? I see no reason, Sen- 


ators, Why after a question is decided according to law, aceording to | 


the practice of courts, the decision is not binding upon every party 
who has any act to perform in carrying out the adjudication of that 
court. 


On the subject of conviction I would ask the indulgence of the Sen- 
ate to read from Story on the Constitution, § ell: 


When the answer is prepared and given in, the next regular proceeding is for 
the Llouse of Representatives to tile a replication to the answer in writing, in sub- 
stance denying the truth and validity of the defense stated ip the answer and aver 
ring the truth and ifticrency of the charges and the readiness of the House to 
prove them at such convenient time and place as shall be appointed for that pur 
pose by the Senats \ time is then assigned for the trial, and the Senate, at that 
o olor before, adjust the preliminaries and other proceedings proper to be had 
wiore and at the trial by fixed regulations, which are made known to the Hous« 
of Representatives and tothe party accused On the day appointed for the trial 
the Llouse of Representatives appear at the bar of the Senate, either in a body or 


by the managers selected for that purpose, to proceed with the trial. Process to | 


compel the attendance of witnesses is previously issued at the request of either 
party by order of the Senate; and at the time and place appointed they are bound 
to appear and give testimony On the day of trial, the parties being ready, the 
managers to conduct the prosecution open it on behalf of the louse of Representa 
tives, one or more of them delivering an explanatory speech, either of the whole 
charges or of one or more of them The preceedings are then conducted substan 
tially as they are epen common judicial trials, as to the admission or rejection of 
testimony, the examination and cross-examination of witnesses, the rules of evi 
denee, and the logal doctrines as to crimes and misdemeanors. When the whole 
evidence has been gone through, and parties on cach side have been fully heard, 
the Sena e then proceed to the consideration of the case If any debates arise they 
are con ted in secret; if none arise, or after they are ended, a day is assigned 
for a final public decision, by yeas and nays, upon each separate charge in the ar 
ticles of impeachment. When the court is assembled forthis purpose, the question 
wounded to each member of the Senate by name by the President of the Sen 
i the following manner, upen each article, the same being first read by the 
ary of the Senate Mr -, how say you, is the respondent guiltyor not 
guilty of a high crime and misdemeanor, as charged in the —— article of im- 
peachment Whereupon the member rises in his place and answers guilty or 
not guilty as his opinion is. If upon ne article two-thirds of the Senate decide that 
the party is guilty, he is then entitled to an acquittal, and is declared accordingly 
to be acquitted by the President of the Senate. If he is convicted of all or any of 
the articles, the Senate then proceed to ix and declare the proper punishment, 


It is very apparent that this great commentator on the Constitu- 
tion construed the word “ conviction” as applying to the vote upon 
the articles of impeachment. That is the only vote which the Con- 
stitution requires should be taken by yeas and nays. But it is impos- 
sible, Senators, for me to understand how this question as to whether 
the Senate will try the cause and have a right to try the cause should 
in any manner be complicated with the question of conviction. It 
certainly cannot be complicated with it any more than the admission 
of evidence; the question as to whether evidence is admissible in the 
trial of the cause where an objection is made; and yet who has ever 
supposed that it required two-thirds of the Senate to admit testi- 
mony which was offered in the trial of an impeachment case? And 
if the Senate does admit the evidence, if a majority have a right to 
pass upon the question as to what is legal evidence and what testi- 


mony 1s admissible in the case, that decision must be binding upon | 


the court and every member of it. No member hasa right to say that 
the majority of the Senate can admit the evidence and yet he havea 
right to exclude it. 


In the impeachment case of Andrew Johnson, lately tried before | who constitute the majority or minority on any one point may change places on 


this Senate, in fifteen cases where the yeas and nays were called on 
the admission of evidence there were less than two-thirds voting for 
the admission, and yet that evidence was received. Of nine cases 
where the yeas and nays were called and the evidence was rejected 
there were five or six where it was rejected by less than a two-thirds 
vote. 

It is a new idea that a judge upon the bench is not bound by legal 
decisions in the same case; that a judge upon the bench is not bound 
to regard the law of the case when it is settled; and if it is true that 
this question can be passed upon by a majority vote, the decision is 
binding upon the judge as well as upon the party. 

I will now read on the subject of the definition of “ conviction,” 
from a small work called The Cabinet Lawyer, from pages 62 and 63: 

When the case for the prosecution is closed, the prisoner or his counsel addresses 
the jury and examines witnesses for the defense, to which the prosecuting counsel 
has the right of addressing the jury in reply, if witnesses have been called for the 
defense. except for the purpose of proving the prisoner's character; for, if the de 
fense rests ontirely on character and cross-cxamination of prosecutor's witnesses, 
the prisover or his counsel has the last word, and no reply is allowed to the open- | 


ing counsel. The evidence on both sides being closed, the judge sums up, as in 
civil causes, and the jury deliberate on their verdict, and until a verdict be given 
they cannot be discharged. If they find the prisoner not guilty, he is liberated ; but 
if they find him guilty, he is said to be convicted of the crime whereof he stands 
indicted. 

I also refer the Senate to Bouvier’s Law Dictionary, twelfth edi- 
tion, title “ Conviction,” for the legal definition of this word, which 
reads as follows: 

Coxviction, (Lat. conrictio ; fromcon, with, vincere, to bind.) In practice. That 


legal proceeding of record which ascertains the guilt of the party and upon which 
the sentence or judgment is founded. 


“Which ascertains the guilt of the party.” What is it that ascer- 
tains the guilt of the party on these articles of impeachment as they 
are presented to the Senate? Is not that ascertained entirely from 
the evidence and from the verdict based upon that evidence ; the evi- 
dence that is properly before the court; the evidence which the court 
has decided to receive? What has it to do with the fact that the 
court has voted upon the question as to whether it will proceed to 
try the cause? 

I feel myself embarrassed in presenting authorities to this court to 
maintain the position that all questions are to be decided by a major- 
ity vote, unless the Constitution or laws or the rules of court and of 


| legislative bodies expressly prescribe a different rule. It would seem 


so familiar to Senators that to quote authorities to sustain it would be 


| trespassing upon your time; yet I ask your indulgence while I call to 


your minds a few. Ido not claim that the vote upon the question of 
jurisdiction is so far beyond the reach of the Senate that it is not sub- 
ject to reconsideration at any time during the progress of the trial, 
and on that vote of reconsideration every member will exercise his 
own opinion in voting on it; butso long as it remains unrepealed, so 
long as it remains the standing order of the Senate, it is binding 
upon all, 


Che rule of decision in all councils and deliberative assemblies— 


I read from Cushing’s Law and Practice of Legislative Assemblies, 
page L67— 
whose members are equal in point of right is, that the will of the greater number 


of those present and voting—the assembly being duly constituted—is the will of 
the whole body. 


The Senate act as a body, and not as individuals, when they pass or- 
ders or make laws. The Supreme Court of the United States has de- 
cided over and over again that when a decision of that court is ren- 
dered even by a divided court it has the same force and effect and is 
just as binding as if it had received the unanimous vote of that 
court. I read from the opinion delivared by Mr. Justice Field in 


| the case of Durant rs, The Essex Company in 7 Wallace, 113: 


The statement which always accompanies a judgment in such case, that it is ren 
dered by a divided court, is only intended to show that there was a division among 
the judges upon the questions of law or fact involved. not that there was any dis 
agreement as to the judgment to be entered upon such division. It serves to ex 
plain the absence of any opinion in the cause, and prevents the decision from be 
coming anguthority for other cases of like character. But the jadgment is as con 
clusive and binding in every respect upon the parties as if rendered upon the con 
currence of all the judges upon every question involved in the case. 


Therefore I call the attention of the Senate to the fact, that courts 
and legislative bodies, when they pass upon questions whether of law 
or any legislative proceeding, act as a body, and when an act has 
been passed or a decision made by a constitutional vote, it is the vote 
of the body, and no individual member of the body has a right to 
complain, no individual member has a right to set up bis conscience 
as against the law. I will now read a few more sentences from 


| Cushing: 


Hence whatever is regularly agreed upon by a majority of the members of a leg- 
islative assembly is a thing “dene and passed" by that body. Where the assem 
bly is equally divided, there is, of course, not a majority in favor of the proposition, 
which is put to vote, and that proposition is consequently decided in the negative 

413. The right of the majority thus to decide, which is instinctively admitted as 
an ultimate fact, is also founded in good reason. In the first place, as has already 
been remarked with reference to electors, the members being supposed equal, it is 
at least probable, if not certain, that there will be more Salidien, wisdom, and 
virtue in a majority than in any smaller number ; secondly, there is no other prac- 
ticable way by which, in the last resort, any matter can be concluded, in referenc 
to which there is a diversity of opinion ; thirdly, the supremacy of the majority is 
not the dominion of a certain number of the individual members arrayed together 
for the purpose of governing the others on all questions and subjects ; but those 


the next question that arises ; and, fourthly, as a council or other organized assem 
bly, consisting of several members, is considered as one person or body, as to all 
other persons and bodies, its will can be no other than that which predominates in 
it, where there are several discordant wills among the members. 

414. For these reasons the law of the majority is universally admitted in all legis- 
lative assemblies, unless, in reference to particular cases, persons, or circumstances 
a different role is poseet «dl by some paramount authority or is agreed upon before 
han: and established by the assembly itself, by which a smaller number is permit 
ted, or a larger number is required, to do some particular act. Bat even in these 
cases it is the will of the majority that governs, because itis by a major vote, in 
the first instance, that the rule itself is established; or where the rule is estab 
lished by the Constitution or by law, it derives its authority from the sovercign 
wwer of the people acting in a constitutional manner, which ultimately resolves 


| itself into the will of the majority. The Constitution of the United States requires 


thgagreement of two-thirds of each branch to pass a bill, notwithstanding the ob 
jolteus of the President, and also allows oue-tifth of the number necessary to a 
quorum to require a question to be taken by yeasand nays. There are examples ot 
the establishment by express provision of a rule of decision different from the ma- 
jority. 


Mr. EATON. Mr. President, is it proper that I should ask the man- 
ager a question? 
The PRESIDENT pro tempore. It has been so ruled by the Senate. 











Mr. EATON. The manager has read from the manual of Cushing 
where he says “‘a majority present and voting.” Now the Constitu- 
tion of the United States says: “And no person shall be convicted 
without the concurrence of two-thirds of the members present ;” not 
“ present and voting,” but “ present.” The question that I desire the 
distinguished manager to answer is this: Suppose there be sixty mem- 
bers of the court present and but twenty-five vote, is that clause of 
the Constitution of the United States satistied by that vote when it 
says that no person shall be convicted without the concurrence of 
two-thirds of the members present ? 

Mr. Manager LYNDE. Mr. President and Senators, I do not know 
what steps the Senate under those circumstances would feel itself 
called upon to take. 
seat and refuse to vote upon a question that is legally before the 
Senate; but this I do think, if it is true that the Senate bas no mode 
of enforcing its rules and requiring every Senator in his seat to vote, 
it should consider no person present who does not make himself ap- 


pear upon the record as present by his vote. That is the only test | eral consent deem the order vacated ; by unanimous consent, let it be 


that I know of to ascertain whether a member is present or not. If 
he should get up and refuse to vote and announce that he is present, 
1] think he is not present within the meaning of the rules and within 
the construction of the law, for the law supposes that every Senator 
present will do his duty and vote. The law presumes every Senator 


been connected it is frequently said when a question is asked on a 
motion for reconsideration whether the party who made the motion 
voted with the majority it is answered that there is no record, the 
motion is ruled in order. I think that would be the proper rule to 


govern all cases where yon are to ascertain what Senators are present. | to the Constitution, and is binding upon the member, under his oath 


I will now refer the Senate to an order in the House of Commons 
for the purpose of showing how these parliamentary rules have been 
construed in other bodies. 4d refer to the Lex Parliamentaria, page 29°: 

April 2, 1604. A rule thata question being once made and carried in the affirm 
ative or negative cannot be questioned again, but must stand as a judgment of 
the House ; the case of Sir Francis Goodwyn and Sir John Fortescue. 

This was a case where the king claimed that Sir Francis Goodwyn 
was not eligible to a position in the Parliament on the ground that 
he had been outlawed, and the House of Lords sent down to the 
llouse of Commons to ask a conference on this question; but the 
House of Commons replied that the judgment, where the order had 
once been made and carried in the affirmative, must stand as the judg- 
ment of the house, 

I will now ask the attention of the Senate to a referenee which I 
find in 25 Wendell’s Reports to Sidney on Appeals and Palmer’s Practice 


of the House of Lords. Sidney on Appeals is the book referred to, | 


and which 1 cannot find in any of our libraries: 

The cases referred to by Sidney on Appeals, and in Palmer's Practice of the 
House of Lords, which have occured since the deliberate judgment of that tribunal 
upon the question of rehearing in January, 1697, will all be found to be cases of 
that description. 

That is, upon the question of rehearing. 

Both those writers consider it as the settled practice of that court— 

That is, the House of Lords. 

Mr. CHRISTIANCY. I wish to ask the manager what he now reads 
from? 

Mr. Manager LYNDE. I now read from 25 Wendell, page 255. 

Mr. CONKLING. What is the case? 

Mr. Manager LYNDE, The case is The People rs. The Mayor and 
Aldermen of New York. 

Both those writers consider it as the settled practice of that court, which has 
existed for nearly a century and a half, that there can be no rehearing or review 
of the cause upon the merits, after the minutes of the judgment have been settled 
and directed to be entered. Sydney says, ‘when the minutes of an order have 
been read at the table of the House of Lords, it is considered as final and unalter- 
able, even upon appeals from chancery.”’ (Sydney, 32.) And in Bernal vs. The Mar 
quis of Donegal, in 1814, where a mistake in drawing up the order upon an appeal 
was corrected, &c. 

I read this for the purpose of showing the binding effects of orders 
made by this court. 

_Mr. MITCHELL. If it will not interrupt the manager, I should 
like to ask him a question. The Clerk will read it. 

Mr. Manager LYNDE. Certainly. 

The PRESIDENT pro tempore. The Clerk will read the question. 

The Chief Clerk read as follows: 





former acquittal, would it have required a two-third majority to de- 
termine the issue; and if the plea were overruled by a mere majority 
vote would the Senators voting in the minority be legally bound by 
such decision ? 

Mr. MITCHELL. 
connection with that, which I also ask to have read. 

The Chief Clerk read as follows: 

What difference is there, if any, between the case just supposed and 
the case at bar, in reference to the requisite majority to determine 
the issue ? 

Mr. Manager LYNDE. Mr. President and Senators, with my view 
of this case it makes no difference what that plea may be, if the de- 
cision of it does not determine the merits of the c Any plea which 





may be introduced, which must be disposed of preliminary to the vote | 


on conviction, or vote on the guilt of the party, can be decided by a 
Majority vote of this hody, and when so decided it is conclusive upon 
the Senate and upon the body. 
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Mr. CONKLING, Mr. President, if I do not incommode the man- 
ager I should like to ask him a question to understand what he has 


| Said, 


I do not know but a Senator can remain in his | 


Mr. Manager LYNDE. Not at all. 
Mr. CONKLING. I have understood the manager to argue and to 
hold that the presence on this record of an order, sustained by a ma- 


jority of the Senate, overruling the plea, constitutes the rule of ac- 


tion for every Senator; and that while that order stands he is bound 
by his vote to assert jurisdiction in this case. 

Mr. Manager LYNDE. So I understand. 

Mr. CONKLING. I beg to ask the manager a question. Take the 
case of a Senator who believes that the remedy by impeachment is 
confined to civil officers, that it touches nobody elss, that Senator, 
under the manager's proposition, would be compelled, as long as that 
order stands, to assert by his vote the contrary of his belief. But 
suppose, When this case comes to be ultimately disposed of some Sen- 
ator should say, “ Now, let us waive technicalities and let us by gen- 


dropped and expunged,” then [understand it would follow that every 
Senator would be remitted again to the duty of voting on his oath 
as he believes the Constitution to be, merely because by general con- 


sent the order meanwhile would have disappeared. Is that the posi- 


| tion of the manager? 
votes who is present. I know in legislative bodies with which I have 


There is one other question which follows in | he believes does not and cannot exist? 


| ager gives? 


| 
' 


Mr. Manager LYNDE. My position is just this: that every Senator 
and every judge is bound by the law and the Constitution as it is con- 
strued and interpreted by the proper authorities; and that if a ma- 
jority of the Senate have aright to pass upon the question and settle 
the question of jurisdiction, then that question is settled according 


that he will support the Constitution, and he is not at liberty to set 
up his individual views as against the legal construction. 
Mr. CONKLING. That being the general principle, I want, if I 


| can, to make the application exactly right in my own case. There- 


fore I beg the manager to say in answer to my proposition, whether 


| the rule and its application for which he contends means this: that, 


inasmuch as the order stands on the record overruling the plea, every 
Senator is bound for that reason to so vote as to assert the jurisdiction 
of the Senate, whereas the same Senators who disbelieved in the ju- 
risdiction, if by the order or consent of the Senate that order over- 
ruling the plea should be dropped or expunged, would then instantly 
be obliged to vote the reverse; that is to say, to vote in accordance 
with their own convictions. Is that the application which the man- 
? 

Mr. Manager LYNDE. He must vote as the law stands when his 
vote is given. 

Mr. CONKLING. By “the law” the manager there means the order 
which has been registered by the court? 

Mr. Manager LYNDE. The order which has been registered by the 
court so far as that order extends. 1 would not trace it beyond the 
plea, because that is all the order applies to. I mean by that, that 
the Senate are only bound so far as the order extends; the Senate 
has overruled the plea to the jurisdiction and ordered an answer to 
the merits, and the issue to be tried is an issue upon the merits. 

Mr. CONKLING. Now expunge the order, and then what would be 
the duty of Senators? 

Mr. Manager LYNDE. 
this case 

Mr. CONKLING. I beg pardon; take the plea just asis. Expunge 
the order overruling that plea; let it be done by unanimous consent. 
It is obliterated. What I ask the manager then, in his view of the 
law, is the duty of a Senator like myself, who disbelieves utterly in 
the notion that the remedy of impeachment touches anybody but a 
civil officer? What is his duty then? 

Mr. Manager LYNDE. My answer to that would be that the plea 
standing to the jurisdiction of the court, if the Senator believed that 
the court had no jurisdiction he would then vote for the dismissal of 
the impeachment, and if the vote upon the guilt of the accused 
should be first taken and the Senate shouid convict, then the ques- 
tion would properly arise on a motion in arrest of judgment, and 
would come properly before the Senate. 

Mr. CONKLING. Now the manager comes to the only remaining 
inquiry which I wish to put, and it was part of my original inquiry. 


If there is no plea to the jurisdiction in 





| Suppose in place of a special direction of the Senate, by which the 
Suppose the plea in this case had been that of former conviction or | 


jurisdictional question was presented as a preliminary q.testion, the 
trial had proceeded until now, that remaining then as it is now one 
of the elements in the case, would it or would it not, in the jndement 
of the manager and upon the law as he understands it, be the duty 
of any Senator to vote to maintain a jurisdiction which on his oath 


Mr. Manager LYNDE. The question should be raised by the par- 
ties before the final hearing of the case. If not raised, it is true tho 
court or any Senator would have a right to raise the question and have 
it disposed of; but I think it should be disposed of as a separate 
question by the Senate in any event. 

Mr. CONKLING. But if it came simply on the general vote in the 


end, what would the law be, as the manager understands it? 

Mr. Manager LYNDE. I must answer the Senator that I never 
heard of such acase. I never knew of a case of that kind, where 
the question was not raised before the final hearing, or subsequently 
by a motion in arrest of judgment; and in those cases a majority set- 





tle the question; it becomes the order of the court. 
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Mr. CONKLING. Is it, then, the opinion of the manager, and the 
law as he ascertains it to be upon investigation, that if the question 
were now first presented on a plea of not guilty, and the presiding 
oflicer propounded te me the question: * How say you, Mr. Senator, 
is the respondent guilty or not guilty ?” and I made answer that he 
is gnilty without in that verdict or vote including the element of 
jurisdiction, that 1 eould so answer if I believed that I had no more 
right to pronounce upon him than the Senate to pronounce upon the 
honorable manager now upon the tloor? Is that the view of the 
manager? 

Mr. Manager LYNDE. Mr. President and Senators, in response to | 
the questions propounded by the Senator from New York, I will an- | 
swer that if he votes at all, if he entertains jurisdiction by partici- 
pating in the trial of the cause, if he feels that he has a right to try 
the case, and thereby entertains jurisdiction, then he is bound to vote 
as to the guilt of the party upon the articles presented; that he can- 
not try the cause and at (he same time insist that he has no right to 
try the cause, and thereby avoid a vote upon the issue joined upon 
the guilt of the accused. If I may be pardoned, I would ask of the 
Senator, or any other Senator on this tloor if they have ever known 
a judge to refuse to participate in the trial of a cause where the other 
judges sitting with him upon the bench had overruled him upon a 
preliminary question; and that is all there is of this matter. The 
very first question in the case naturally to decide is as to whether the 
Senate can It is purely preliminary, entirely independ- 
ent of the merits, involving no question of guilt, but barely whether 
the Senate has a right under the Constitution to try the cause. 
When that preliminary question is disposed of, which according to 
the decisions of the courts and according to the rules laid down in 
Cushing which I have read to the Senate is a question to be deter- 
mined by the majority, it is conclusive and binding in that case until 
reconsidered, 

Mr. MCMILLAN. Will the manager allow me to ask him whether 
I understand him correctly to say that the question of jurisdiction in 
a trial of this kind is a preliminary question ? 

Mr. Manager LYNDE., 

Mr. McMILLAN. 
the case? 

Mr. Manager LYNDE. No; the Senator did not understand me in | 
that way. It can be raised at any time, even after conviction. 

Mr. MCMILLAN. Then must it not be passed upon at the time it 
is raised ? 

Mr. Manager LYNDE, Certainly; but it must be passed upon as | 
an independent question which a majority can determine. Parties 
sometimes may Waive the question of jurisdiction ; but as a general 
rule the question of jurisdiction can be raised at any time during the 
progress of the cause. 

So rigid have the courts been in the construction of the rule that a 
majority shall govern, that when in the State of New Jersey a law 
was passed providing that no judgment of the supreme court shall 
be reversed by the court of appeals unless a majority of all the mem- 
bers elected shall concur in such reversal, the highest court in the | 
State declared the law unconstitutional. (Clapp vs. Ely, 3 Dutcher’s | 
Reports, 622; F. F. Frelinghuysen and C, Parker for plaintiffs in er- 
ror, Runyon and Bradley for defendants.) The syllabus reads: 


try this case, 


Yes, sir. 
One that cannot be raised at any other stage of | 


A law which provides that no judgment of the supreme court shall be reversed | 
by this court, unless a majority of those members of the court who are competent 
to sit on the hearing and decision of the case shall concur in such reversal, is un 
constitational 


But even if such law were constitutional, if a majority of the judges who are 
competent to sit m the cause, when it is decided, concur in re 


versal, the judgment 
should be reversed. 


Mr. President and Senators, I have presented my views on this sub- 
ject as fully as | care to present them. I have not presented to the 
Senate all of the authorities that Lintended to referto, but being forced 
to argue this question this afternoon, I have not been able to arrange 
the authorities so that 1 could refer to them readily. Therefore will 
not trespass farther upon the time of the Senate. 

Mr. SHERMAN, I move that the court adjourn. 


TRIAL OF WILLIAM W. BELKNAP. 


| when in Washington ; 


| cnsed moves that the trial be postponed until Monday next. 





The motion was agreed to; and the Senate sitting for the trial of 
the impeachment adjourned. 


FRIDAY, July 21, 1876. 


The PRESIDENT pro tempore. Legislative and executive business 
will be suspended, and the Senate will proceed to the consideration 
of the articles of impeachment exhibited against William W. Belknap, 
late Secretary of War, by the House of Representatives. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be duly notified. 
Messrs. Lonp, LYNDE, and MCMAnHon, of the managers on the part 
of the House of Representatives, appeared and were conducted to the | 

seats assigned them. 

The respondent appeared with his counsel, Mr. Black. 

The Secretary proceeded to read the journal of the proceedings of | 
the Senate sitting yesterday for the trial of the impeachment of 
Wiliam W. Belkuap. 


Mr. SHERMAN. 
pensed with. 

Mr. CONKLING. I think the reading of the journal had better 
continue until the counsel or the managers who are to address the 
Senate come in. The manager, Mr. LAPHAM, who is to address the 
Senate is not bere. If objection is made to doing anything except 
proceeding with this trial, I think we may as well read the journal 
until the manager comes in who is to address the Senate. 

The PRESIDENT pro tempore. The Secretary will resume the read- 
ing. 

The Secretary concluded the reading of the journal. 

The PRESIDENT pro tempore. The Senate is ready to proceed with 
the trial. 

Mr. BLACK. Mr. President, it is my duty to myself, to my col- 
league, to my client, to the court to encounter any misapprehension 
that may be necessary, but at all events to lay before the Senate an 
affidavit from the physician of Mr. Carpenter showing what his con- 
dition is. If he is so sick as to make it absolutely impossible for him 
to come in now, then we are asking you for a postponement, an inter- 
mission in this argument upon grounds which I think have never 
been refused, To say that the counsel whose business and duty it is 
to make the concluding argument shall not bave the-indulgence that 
is asked for in this case in order that he may be here while the argnu- 
ment is proceeding upon the other side, is a kind of, I would say 
harshness, but I am sure it is not meant in that way. The Senate are 
tired, as we are, and everybody desires to get through with this busi- 
ness as soon as possible ; but it certainly is asking no more than went 
be granted in any case, no matter whether great or small, pending 
before any tribunal. I ask that this cause be postponed until the 
time mentioned in this affidavit as being the time when Mr. Carpen- 


I move that the reading of the journal be dis- 


| ter will be able to be present, to wit, next Monday. 


The PRESIDENT pro tempore. 


The Seeretary will read the paper 
for information. 


United States Senate sitting as a court of impeachment. 
Tur UNITED SraTes d 


rs 
Wituiam W. Bevknar. § 
Disruict oF CoLumBia, County of Washington, ss. : 

Personally appeared before me D. W. Bliss, who, being sworn according to law 
says that he has been the family physician of Matt. H. Carpenter for seven years 
that he is now under my care and seriously ill with acute 
gastritis, (inflammation of the stomach;) that he has been contined to his bed for 
the past thirty-six hours, and is not able to leave his room to-day; and I state my 
belief that he will be able to resume his duties on Monday, the 24th instant. 

D. W. BLISS, M. D. 

Subscribed and sworn before me this 2ist day of July, A. D. 1876. 

A. E. BOONE 
|SEAL.] Notary Public 
The PRESIDENT pro tempore. Have counsel any motion to make? 
Mr. BLACK. I have moved the court for a postponement until 

Monday morning next. 

The PRESIDENT pro tempore. The counsel on behalf of the ac- 
The 
question is on that motion. 

Mr. Manager LORD. Perhaps it is due to the case to say that Mr. 
LAPuaM, who is elaborately prepared on the questions of fact, the 
manager relied upou to bring before the Senate the questions of fact, 


while he hopes to be able to be here to-day, is really not able to be 
' 


here. I recently left him, not half an hour ago. He thought he 
would get out of his bed to come over and make his argument in 
regard to which he is thoroughly prepared. Under these circum- 
stances, the managers do not feel like opposing the application made 
upon the other side. I think if the time of the Senate can be taken 
up in legislative business, no time will really be lost by allowing Mr. 
LAPHAM to come in Monday morning and make his argument. 

I will further say that the arrangement originally was that the man- 
agers and counsel should alternate; but inasmuch as the managers 
have not yet opened on the questions of fact (for Judge LYNDE, it 
will be remembered, continued himself wholly to a question of law) 
perbaps under the cireumstances it would be just that Mr. LapHam 
should have until Monday morning to recuperate, when he will take 
only two hours and perhaps less, and then the case will be ready for 
the other side. 

The PRESIDENT pro tempore. Is the Senate ready for the ques- 
tion on the motion of the counsel that the trial be postponed until 
Monday next? 

A division was called for. 

Mr. HOWE. I ask for the yeas and nays. 

The yeas and nays were ordered ; and being taken, resulted—ycas 
34, nays 5; as follows: 

YEAS—Messrs. Allison, Anthony, Barnum, Bayard, Bogy, Bovth, Boutwell, 
Conkling, Cooper, Cragin, Davis, Dawes, Dennis, Edmunds, Ferry Frelinghuyses, 
Hamilton, Howe, Ingalls, Kelly, Kernan, Key, McDonald, Mitchell, Mormll, Nor- 
wood, Patterson, Randolph, Ransom, Sherman, Spencer, Wallace, West, anil 


| Wright—34. 


NA VYS—Measrs. Cockrell. Hitchcock, Oglesby, Paddock, and Withers—5. 
NOT VOTING—Messrs. Alcorn, Bruce, Burnside, Cameron of Pennsylvania 
Cameron of Wisconsin, Caperton, Christiancy, Clayton, Conover, Dorsey, Eatou 


| Goldthwaite, Gordon, Hamlin, Harvey, Johnston. Jones of Florida, Jonesot Nevada, 
| Logan, MeCreery, McMillan, Maxey, Merrimon, Morton, Robertson, Sargent, Sauls- 


bury, Sharon, Stevenson, Thurman, Wadleigh, Whyte, and Windom—3. 


So the motion was agreed to; and the Senate sitting for the trial 
of the impeachment adjourned until Monday next. 








MONDAY, July 24, 1876. 


The PRESIDENT pro tempore. The Senator from Vermont insists 
on the regular order. Legislative and executive business will now 
be suspended and the Senate will proceed to the consideration of the 
articles of impeachment exhibited by the House of Representatives 
against William W. Belknap, late Secretary of War. 

“The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The usual notice will be transmitted 
to the House of Representatives. 

Mr. LORD, one of the managers on the part of the House of Repre- 
sentatives, appeared. 

The respondent appeared with his counsel, Messrs. Black, Blair, 
and Carpenter. 

The Secretary read the journal of proceedings of the Senate sitting 
on Friday for the trial of the impeachment. 

The PRESIDENT pro tempore. The Senate is ready to proceed 
with the trial. 

Mr. Manager LORD. Mr. President, I desire before submitting any 
remarks to the Senate to have this affidavit which I send to the desk 
read by the Clerk. 

The PRESIDENT pro tempore. The affidavit will be read. 

The Chief Clerk read as follows: 

United States Sepate sitting as a court of impeachment. 

Tuk UNITED States ) 

Ts. 
WituaMm W. BELKNAP 5 
Distuict or Cotumnbia, County of Washington, ss. : 

Personally appeared before me D. W. Bliss, M. D., a practicing physician. who 
being sworn according to law said, that Hon. A. G. Larnam has been under his 
professional care during the past three days and unable to leave his bed by reason 


of acute cellulitis and perineal abscess, and he will not, in my opinion, be able to re- 
sume his oflicial duties before Wednesday, the 26th instant 


. D. W. BLISS, M. D. 

Sworn and subscribed to before me this 24th day of July, 1876 

; A. E. BOONE, 
Notary Public. 

Mr. Manager LORD. I desire very briefly to state to the Senate 
the situation of this, case and then to leave it with the Senators. The 
managers have not yet opened on the facts. The other side, I think 
with entire propriety, insist that, before they come to reply on the 
facts, under the rules adopted by the Senate the managers should 
open on the facts. Mr. LAPHAM has been relied upon for that pur- 
pose and is sick, as described in this affidavit. I have just been to 
see him. He would have attempted to come this morning but for the 
positive prohibitiof of his physician; and he is very confident that 
he can be here Wednesday morning. Probably the Senate can occupy 
its time with legislative business; but of course the managers cannot 
judge of this. I say this in the absence of the other managers. I 
take the responsibility of saying that it would be agreeable to the 
managers to have the case postponed until Mr. LAPHAM can be heard. 

The PRESIDENT pro tempore. Does the manager submit any mo- 
tion ? 

Mr. Manager LORD. 
never have procured an adjournment, I submit a motion that the case 
be postponed until Wednesday morning. 

Mr. ANTHONY. Mr. President, I should like to ask a question of 
the managers; that is, if they will be ready to go on Wednesday in 
case Mr. LAPHAM does not recover? 

Mr. Manager LORD. Yes, sir; and I will say more, (in answer toa 
suggestion made by a Senator,) that we could go on this morning, but 
under all the circumstances I think something is due to Mr. LAPHAM. 
This, if I recollect aright, is the first time that the managers have 
suggested a postponement at all; and were it not that I have just 
seen Mr. LAPHAM and know his strong desire to be heard in the sub- 
mission of this case, and were it not that I am also aware that he is 
thoroughly prepared, I would not make this suggestion or motion; 
but as it is, when I made the motion I had to do it in the absence 
of the other managers, as no one was then here but myself. 

Mr. Manager LyNprE, Mr. Manager MCMAHON, and Mr. Manager 
JENKS appeared. 

Mr. FRELINGHUYSEN. I do not know whether I understand the 
managers or not as saying that they could go on this morning. 

Mr. Manager LORD. Yes, sir. It is fair to the case to say, it is 
due to the managers to say, that the managers have not left this an 
open question. We are prepared to goon this morning in case the 
Senate concludes not to wait for Mr. LAPHAM. I have given the rea- 
sons why we desire to wait for Mr. LAPHAM. I cannot say more than 
I have said; but if the Senate conclude that it ought not to adjourn 
the trial, the managers are prepared to go on. 

The PRESIDENT pro tempore. The managers submit a motion that 
the trial be postponed until Wednesday next. 

The motion was not agreed to. 

Mr. Manager LORD. Mr. President, I would ask, under the cir- 
cumstances, leave that Mr. LAPHAM be allowed to print his argu- 
meng. 

The PRESIDENT pro tempore. 





Is there objection ? 


Mr. CARPENTER. There is objection, Mr. President. 
The PRESIDENT pro tempore. 
Mr. CARPENTER. 


The Chair will submit the question. 
We are willing to wait until Mr. LapHaM can 





| 


Under the circumstances reluctantly, as we | 





| 
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come; but when he comes and makes his argument we want to reply 
to it. 


The PRESIDENT pro tempore. 
to the Senate. 

Mr. SARGENT. Allow me to ask a question of the Chair. I should 
like to inquire when this argument of Mr. LAPHAM will be printed, if 
its printing is allowed? In time to be read by counsel who is to re- 
ply, or in time to be read by the Senate before the decision ? 

Mr. Manager LORD. I think it can be printed to-morrow morning. 

The PRESIDENT pro tempore. The manager asks that Mr. Lar- 
HAM, one of the managers, be permitted to print his argument. 

Mr. INGALLS. With the understanding that it is to appear to- 
morrow morning ? 

The PRESIDENT pro tempore. The Chair is not advised as to that. 

Mr. CARPENTER. And also with the further understanding that 
we shall not be required to close the case on the part of the defense 
until to-morrow. It is manifestly unjust, Mr. President, to allow the 
argument which has been prepared on the part of the mar 
the facts to come in here after our case is closed. 
tolerate that. 

Mr. Manager LORD. The managers propose this morning to sub- 
mit an argument on the facts, perhaps as exhaustive as that of Mr. 
LAPHAM, and I presume very much in the line Mr. Lapnam would 
take. I have no doubt that Mr. Larpnam’s argument can be printed 
by to-morrow morning. The facts relied upon by the managers, how- 
ever, will be presented to-day. 

The PRESIDENT pro tempore. The question is, Will the Senate 
allow the argument of Mr. Manager Larnam to be printed? The 
counsel, Mr. CARPENTER, has asked that the defense shall not be re- 
quired to reply until to-morrow after the print appears. 

Mr. Manager LORD. I suppose that is an independent motion. 

The PRESIDENT pro tempore. The Chair has submitted the sug- 
gestion of the counsel. He will now put the question, Shall this argu- 
ment be printed ? 

The motion was agreed to. 

The argument of Mr. Manager LArnaM is as follows: 

Mr. Manager LAPHAM. Mr. President and Senators, I approach 
the discharge of the important duty which now devolves upon me 
with an unfeigned diffidence in my ability to render to the case that 
service which its great importance demands. It shall be my purpose 
as directly as possible to enter upon the discussion of the questions 
which the case presents, and as briefly as a sense of duty will permit 
to submit my views for your consideration ; and I hope to be able to 
do so without trespassing upon your patience or unnecessarily con- 
suming the time of the Senate. 

The position occupied by the respondent down to the 2d of March 


The Chair will submit the queszion 





iwers on 


No court would 


| last, the nature of the charges preferred against him by the House of 


Representatives, in whose name and behalf we are acting, undonbt- 
edly require that he should be entitled in the outset to that presump- 
tion of innocence which usually obtains in trials for crime, and that 
such presumption should only be overcome by that clear and sa‘is- 
factory evidence of guilt which leaves no fair ground for a reasonable 
doubt on the subject. 

For aught we know and as the defendant has shown, down to the 
time he was selected for the high office in question he was a citizen 
of good repute, of unblemished character, and high standing as a 
brave military officer. He had rendered such service and maintained 
such a rank as soldier and citizen that on the mere imputation of 
offense he could have said: 


I never robb'd the soldiers of their pay, 

Nor ever had one penny bribe from France 

So help me God, as I have watch'd the night— 
Ay, night by night—in studying good for England, 
That doit that e’er I wrested from the king, 
Or any great I hoarded to my use, 

Be brought against me at my trial day! 

No! many a pound of mine own prope r store, 
Because I would not tax the needy commons, 
Have I disbursed to the garrisons, 

And never ask'd for restitution. 


Enjoying to such an extent the esteem of his countrymen, in tho 
language of his commission, the President, “ reposing special trust and 
contidence in his patriotism, integrity, and ability,” selected him as 
one of his Cabinet counselors to fill the high and responsible office of 
Secretary of War. 

If, as these articles charge, he has abused that confidence, betrayed 
his trust, and fallen from the high position almost at the first presen 
tation of temptation, the conclusion that he is thus guilty deters all 
just minds from cultivating any sympathy in his behalf, however 
much we commiserate the position in which he is placed by his own 
voluntary acts. On the contrary, his case demands the most stern 
and fearless execution of all the punishments provided by the Con- 
stitution and laws in such cases. 

The articles of impeachment charge— 

First. That the defendant, being Secretary of War, promised toap- 
point Marsh as post-trader at Fort Sill; that thereafter, and on the 
th day of October, 1870, Marsh and Evans made the agreement which 
has been put in evidence ; that on tue 10th of October, 1570, the de- 
fendant, at the request of Marsh, appointed Evans post-trader; and 
that on the 2d November, 1870, and at the end of each three months 
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thereafter for one year, the defendant corruptly received from Marsh 
the sam of $1,500 in consideration of the appointment of ..vans and 
of retaining him in his place, 

That on the 4th of November, 


ruptiy took and received from Marsh the 


Second. 1273, the defendant cor 
sum of $1,500, in considera 
tion of which he corruptly agreed to retain said Evans at said mili- 
tary post 

Phird. That the defendant, being Secretary of War, and having 
authority to appoint a post-trader at Fort Sill, did, at the request of 
Marsh, on the 10th October, 1870, appoint Evens, who continned to 
hold the office to March, 1°76; that before the appointment Evans 
and Marsh made the said agreement, and in pursuance of the same 
Evans paid Marsh quarterly for the first year the sum of $12,000 and 
large that until December, 1875; that on the receipt of 
each sum by said Marsh, he, said Marsh, pil one-half to the de- 
fendant; that the defendant, well knowing these facts and having 
the power to remove Evans, disregarded his duty and per.nitied him 
to remain the post-trader at Fort sill 

Fourth, That the defendant,on the 10th of Octol er, 1870, did ap 
point said Evans post-trader at Fort Sill, and for such appointment 
amd for continuing him in office did receive from Marsh large sums 
of money 


sums alter 


; and in this article are seventeen specitications setting forth 
the dates and amounts of each payment. 

Fifth. That on the L0th Octeber, 1870, the defendant appointed 
Evans as post-trader at Fort Sill and permitted him to retain the ploce 
until March, 1876; 


paid Marsh $12,000 a year until the 25th March, 1872, and $6,000 a 
year thereafter, yet the defendant, in consideration he would yt rmit 
Evans to retain said post, did receive from Marsh for his own use, or 
to be paid over to his wife, the several sums of money stated in the 
specilications of the fourth article. 


lo these articles the defendant has put in no answer or denial, but 


stands mute,and the trial by an act of mercy to him has proceeded | 


as upon a plea of not guilty. 

If he really had a valid and tangible defense, one would have sup- 
posed he would have gladly availed himself of the opportunity to 
spread it upon the record and to have called some one or more of the 
one hundred and ninety-seven witnesses we were notified he should 
call to prove such defense and to establish his innocence. 

Indeed, the learned counsel for the defendant [Judge Black] in sub- 
stance, in one of his earlier speeches during the progress of the trial, 
characterized thedefense upon which General Belknap relied and which 
he believed to be complete as being so inexpressibly painful to him that 


the House had better have taken his life than pat him on trial for | 


this accusation, The defense has not been presented for the consid- 
eration of the Senate; none of the one hundred and ninety-seven wit- 
have been called to establish the said defense under the as- 
sumed plea of not guilty. 

But he has been content to call witnessess to prove that down 
to this charge he sustained a good character, and without attempt- 
ing to deny or disprove the payment of these large sums of money, 
amounting in the aggregate to over $21,000. His previous good char- 
acter will be of little avail if these payments and the purpose for 
which they were made are established by the evidence in the case, as 
we shall claim they are beyond all question. It is Ouly in doubtful 
cases, or those depending mainly upon circumstantial evidence, that 


Nessesx 


proof of good character is of importance toa person accused of crime. | 
It is not necessary in this case in order to convict the defendant 


that he shall be shown to have committed an offense punishable by 
law as a statutory offense. 
ident Johnson, and the Barnard case in New York, and is the recog- 
nized doctrine of most of the elementary writers. 

rhe defendant may be convicted, we submit, under the fifth article 


for receiving for his wife and family those various sums of money and | 


keeping Evans in his place in consideration thereof, as well as for re- 
ceiving it for a like purpose for his own use, 


Admitting, as the evidence tends to show, that the first remittance | 


was for his second wife and the second and third for his child, yet 
the subsequent payments were, as sworn to by Marsh, for the defend- 
ant’s own use, and the defendant’s present wife was in no event to 
have any interest in the money. 

Before proceeding to a consideration of the detail of the evidence, 
it may be woll to notice one or two of the theories which were at one 
time put forth by the defendant and those acting in his bebalf. 


According to the evidence of Marsh as read to the defendant by | 


Mr. CLYMER, and according to the history of the case, it was pro- 
posed to set up that the money sent the defendant by Marsh was the 
income of a fund in Marsh’s hands belonging to the defendant's sec- 
ond wife. 
Tribune article the income was diminished by one-half, and no in- 
vestigation or inquiry was ever made why it was so reduced. Had 
her property been lost or her income been depreciated, or what was the 
catge of so sudden and great falling off of income? The defendant 
never asked the question, but was as content with $3,000 per year 
paid half yearly as he had before been with $6,000 per year payable 
quarterly. So that theory has been abandoned. 

Another theory was, and that is the one upon which the case now 
rests, that Mrs. Belknap and the defendant were placed under great 
obligations to Marsh for his kindness to Mrs. Belknap in her illness, 


TRIAL OF WILLIAM W. 


ae 


| to Marsh. 
| thus sought to be covered up is entirely too thin to conceal the real 


BELKNAP. 


and that the defendant and his wife wanted to do something for 
Marsh in consideration thereof. It is a little difficult to see how an 
pointing Evans instead of Marsh would accomplish that end, or how 
it should result in quarterly presents of $1,500 by Marsh to Mrs. Bel- 
knap instead of something by way of compensation by Mrs. Belknap 
The guise by which the real transaction in this case js 
truth, and will not deceive or mislead any Senator who carefully 
scans the evidence in the case. 

We are brought, then, to a consideration of the evidence with « 
view of ascertaining what are the facts proven to establish the gui t 
of the defendant. 

Senators will bear in mind it is only a question of fact which re- 
mains to be decided. The question of law as it affects the jurisdiction 
of the court has been decided, the judgment of the court has been 
entered thereon and the court has ordered the trial of this question 
of fact as upon a plea of not guilty. In the Barnard case in New 
York three judges of the court of appeals and seven senators voted 
against jurisdiction on all the articles charging Judge Barnard with 
offenses committed during a term of office which had expired before 
he was impeached. Yet the same judges and senators voted him 
guilty on the articles thus objected to for want of jurisdiction, on sey- 
eral of which the vote was unanimous that the respondent was guilty. 
After the question of jurisdiction was settled there it became a ques- 


| tion of fact, as it is here, does the proof establish the guilt of the 
that the defendant was induced to make the ap- | 


pointment at the request of Marsh, in consideration of which Evans | 


responde nt? 
That the relations between the defendant and Marsh were more 
than usually intimate for some cause, is very fully established by the 


| proof; and yet they were strangers until after the passage of the act 


of July, 1870, giving the appointment of post-traders to the Secretary 
of War.. The section conferring that power was put in the Army ap- 
propriation bill on the recommendation of the Secretary of War, as 
stated in the Tribune article end as proved by Mr. Crosby and not 
denied by the defendant, This change, which took from the post 
council of administration the power to control the sutler in his prices, 
and superseded the act of 1566 which provided that the soldiers should 
have their supplies at cost, gave to a post-trader, when appointed, 
the sole occupant at a military post, a complete monopoly of prices 
| without avy check or restraint whatever. 

It appears by the evidence that the first application of Evans to 
be appointed post-trader at Fort Sill was made as early as the 23d of 





This was fully settled in the case of Pres- | 


rhe fatal difticulty with that theory was that after the | 


June, 1870, nearly a month before the act empowering the Secretary 
| to make the appointment became a law. It is signed by all the offi 
| cers at that post, indorsed by General Grierson, and is, I venture to 
say, the strongest recommendation ever made to¢he respondent for 
such an appointment. By this it is evident that in military circles 
it was known or believed the respondent was to be clothed with this 
| power. This recommendation was accompanied by a letter from Gen 
| eral Grierson and an application from Evans, found on page 133 of 
| the record. There was also a second recommendation forwarded 
| by Evaus, which is signed by the same officers as the one of the 23d 
of June, is without date, but was filed in the office of the Adjutant- 
General 6n the 25th of July, 1870. Onthe Isth of August, 1870, Evans 
| wrote the defendant from Philadelphia, calling his attention to the 
| recommendations he had sent and to the fact that he and Mr. Durfee 
had large interests at stake and would suffer irreparable loss unless 
retained as traders at Fort Sill. 

There was no other application for the post at Fort Sill except the 
one made by Marsh, which bears date August 16, 1870, two days be- 
fore the letter of Evans. Was this letter written at that date, or 
being written afterward, and after Marsh had made the acquaintance 
of the Secretary of War, was it antedated so as to precede the date 
| of the letter of Evans? Bear in mind, Senators, the applications of 
Evans, so well supported, as I have shown, were on file from and 
after the 25th of July, 1870. 

Now what is the evidence as to the time when the defendant first 
saw Marsh? According to the recollection of Marsh the first he ever 
saw respondent was at his house in September, 1370. The defendant 
| undertook to show by Marsh that he first saw him at Long Branch 

in September, 1870, but Marsh does not remember that; and what 
Marsh says upon seeing the letter dated August 16, 1870, is reasoning, 
and not recollection. These two applications by Evans and Marsh 
| were filed the same day, September 23, 1870, and it is very evident 
from Marsh’s testimony that he had not made the acquaintance of 
| the defendant until that month, 
The application of Marsh bearing date the 16th of Angust, 1570, 
| has upon it two indorsements in the handwriting of the defendant, 
as follows: “Received Angust 16, 1870.” The proof establishes, by 
the records of the War Oftice, that the defendant was absent from 
Washington from the 12th of August to about the middle of Septem- 
| ber. He could not have received it, therefore, on the 16th unless ad- 
dressed to him at some other place, which is not to be presumed and 
is not shown. The donble indorsement of its receipt by the defend- 
ant is, at least, a suspicious circumstance in the case. 

There was nothing in support of the application of Marsh. The 
indorsement of Congressman Stevenson bears date the 2d of Novem 
ber, 1870, which was after the appointment of Evans was made. 
When it was received at the War Department does not appear. The 
evidence of Evans shows that he called on the Secretary of War early 

| in October with reference to his application. The Secretary told hua 
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~ | 
he had promised the appointment to Marsh, who would be in the city 
that or the next evening, and he bad better see him and they could 
probably make some satisfactory arrangement. 
Marsh says he was called to Washington by a telegram from the | 
respondent or Mrs. B.; that he came here and called on the Sec- 
retary, and was informed by him that Evans was in the city and he 
had better see him. The Secretary also said that Evans had a large 
stock on hand at Fort Sill, and he (Marsh) ought to make some arrange- 
ment to save him from loss. The defendant told him where Evans 
would be found. (See page 164 of the record.) At this suggestion 
Marsh called on Evans, and they made the arrangement preliminary to | 
the agreement of the 8th October, 1570. The sum of $20,000 was first 
exacted by Marsh; finally $15,000 was fixed, and the parties were to 
go to New York the next day and have the writings drawn. On the 
way to New York, the next day, Evans stated to Marsh he had seen | 
a statement in the papers that a portion of the troops stationed at 
Fort Sill were to be removed; that $15,000 was more than he could 
pay, and the sum of $12,000 was finally agreed upon to be paid quar- 
terly inadvance. Why paid inadvance? Clearly from the terms of 
the agreement to secure the certain payment of the bonus and to en- 
able Evans to hold the place. It was not to be a division of profits, 
but the payment in advance of afixed sum whether Evans made prof- 
itsor not. If he had not made a dollar or a dime, he was bound to 
pay this large bonus or surrender his post. 1 desire Senators to read 
at this time and in this connection the agreement as finally executed 
on the &th October in the city of New York. It is as follows: 


Articles of agreement made and entered into this &th day of October, A. D. 1870 
by and between John S. Evans, of Fort Sill, Indian Territory, United States of | 
America, of the first part, and Caleb P. Marsh, of No. 51 West Thirty-tifth 
street, of the city, county, and State of New York, of the second part, witnesseth, 
namely : 

Whereas the said Caleb P. Marsh has received from General William W. Bel 
knap, Secretary of War of the United States, the appointment of post-trader at 
Fort Sill aforesaid ; and whereas the name of said Johu 8. Evans is to be filled into 
the commission of appointment of said post-trader at Fort Sill aforesaid, by per 
mission and at the instance and request of said Caleb P. Marsh, and for the pur- 
wse of carrying out the terma of thisagreement; and whereas said John S. Evans 
is to bold said position of post-trader as aforesaid solely as the appointee of said 
Caleb P. Marsh. and for the purposes hereinafter stated : 

Now, therefore, said Johu S. Evans, in consideration of said appointment and 
the sum of #1 to him in hand paid by said Caleb P. Marsh, the receipt of which is 
hereby acknowledged, hereby covenants and agrees to pay to said Caleb P. Marsh 
the sum of $12,000 annually, payable quarterly in advance, in the city of New York 
aforesaid; said sum to be so payable during the first year of this agreement abso- 
lutely and under all circumstances, anything hereinafter contained to the contrary 
notwithstanding; and thereafter said sum shall be so payable, unless increased or 
reduced in amount in accordance with the subsequent provisions of this agreement. 

In consideration of the premises, it is mutually agreed between the parties afore 
said as follows, namely : 

First. This agreement is made on the basis of seven cavalry companies of the 
United States Army, which are now stationed at kort Sill aforesaid 

second. If at the end of the first year of this agreement the forces of the United 
States Army stationed at Fort Sill aforesaid shall be increased or diminished not 
to exceed one hundred men, then this agreement shall remain in full force and un 
changed for the next year. If, however, the said forces shall be increased or dimin- 
ished beyond the number of one hundred men, then the amount to be paid under 
this agreement by said John S. Evans to said Caleb P. Marsh shall be increased or 
reduced in accordance therewith and in proper proportion thereto. The above rule 
laid down for the gontinuation of this agreement atthe close of the first year thereof 
shall be applied at the close of each succeeding year so long as this agreement shall 
remain in force and effect 

Third. This agreement shall remain in force and effect so long as said Caleb P. 
Marsh shall hold or control, directly or indirectly, the appointment and position of 
post-trader at Fort Sill aforesaid 

Fourth. This agreement shall take effect from the date and day the Secretary of 
War aforesaid shall sign the commission of post-trader at Fort Sill aforesaid, said 
commission to be issued to said John S. Evans at the instance and request of said 
Caleb P. Marsh, and solely for the purpose of carrying out the provisions of this 
agreement, 

Fifth. Exception is hereby made in regard to the first quarterly payment under 
this agreement, it being agreed and understood that the same may be paid at any 
time within the next thirty days after the said Secretary of War shall sign the 
aforesaid commission of post-trader at Fort Sill. 

Sixth. Said Caleb P. Marsh is at all times, at the request of said John S. Evans, 
to use any proper influence he may have with said Secretary of War for the pro- 
tection of said John 8S. Evans while in the discharge of his legitimate duties in the 
conduct of the business as post-trader at Fort Sill aforesaid. 

Seventh. Said John S. Evans is to conduct the said business of post-trader at 
Fort Sill aforesaid solely on his own responsibility and in his own name, it being 
expressly agreed and understood that said Caleb P. Marsh shall assume neo liability 
in the premises whatever. : 

Eighth. And it is expressly understood and agreed that the stipulations and 
covenants aforesaid are to apply to and bind the heirs, executors, aud administra- 
tors of the respective parties. 

In witness whereof the parties to these presents have hereunto set their hands 
and seals the day and year first above written. 

JONN 8S. EVANS. [skaL.] 


. Cc. P. MARSH. [SEAL.] 
Signed, sealed, and delivered in presence of— 


E. T. BartTLert. 


It will be noticed, Senators, that the parties, after seeing the Secretary 
of War separately and receiving the directions as I have stated, made 
their preliminary arrangement and left for New York, without again 
calling on the Secretary on the subject. What do we next learn in 
regard to the appointment? It is the letter from Marsh to the re- 
spondent, written on the 8th October, the same day of the agree- 
ment, and sent from the city of New York by mail to Mr. Belknap. 
This is the letter which was never put on the tiles of the War Depart- 
ment, which was never indexed by Crosby in the index of semi-oflicial 
letters which was taken away by the respondent from the files of the 
War Office, and only produced here on notice by us that unless pro- 
duced we should give parol evidence of its contents. It is the key 


which unlocks the whole mystery which surrounds this case up to 
this point, and lays bare the motives which actuated the respondent 
in making the appointment of Evans. It reads: 
No. 51 West Tuinty-Firtu STReet 
a New York City, October 8, 1870 
Dean Ste: I have to ask that the 


post-trader at Fort Sill, Indian Territory, be made in the name of John S. Evaus 
as it will be more convenient for me to have h 


appointment which you have given to me as 


m manage the business at present. 
I am, my dear sir, your very obedient servant, 


Cc. P. MARSH 


P. S.—Please send the appointment to me, 51 West Thirty-fifth street, New York 
City ; 


Hon. W. W. Be_knar 
Secretary of War, Washington City 

Although this lettter is the one upon which the defendant obvi- 
ously acted in making the appointment in the name of Evans, as the 
appointment was sent according to the request contained therein, it 
was withdrawn from the War Office by the defendant about the time 
of his resignation and was only produced in pursuance of notice by 
us, us I have already stated. ; 

Two days after this the respondent made the following appoint- 
ment: 

WAR DEPARTMENT 
Washington City, October 10, 1270 

Str: Under the provisions of section 22 of the act of July 15, 1870, you are here 
by appointed a post-trader at Fort Sill, Indian ‘Territory, and will be required to 
assume your duties as such within ninety days from the date of this appointment 


You will please report to this Department through the Adjutant-General’'s Ollice 
your acceptance or non-acceptance of this appointment 
WM. W. BELKNAP 
Secretary of War 
Mr. Joun S. Evans, 


Care ot C. P. Marsh, Esq., 51 West Thirty fifth street, New York City. 


Senators, can any man fail to see the obvious truth shown by this 
letter, and the inferences which are inevitable from the circumstances 
and Janguage employed? Was there ever any agreement, says the 
defendant's counsel to Marsh, between you and Mr. Belknap that he 
should share in any money paid youby Evans? Ofcourse Marsh replied 
there was none. But what does this letter show? On its face it is a 
proposition to farm out this appointment for the benefit of Marsh. 
“T want my appointment as post-trader at Fort Sill made in the name 
of kvans, as it will be more convenient for me to have him manage 
the business for me at present,” is the fair inyport of its language. 
General McDowell was nearer right than appears on the surface when 
he assumed that Marsh and not Evans was the post-trader at Fort Sill. 

The appointment it will be seen was sent to Marsh as requested, 
and Evans on the Ist day of December, 1870, aecepted the same by 
letter to the Adjutant-General as provided in the appointment. On 
the 14th of January, 1871, the defendant issued an order as follows: 

A. G.: 

Commanding officer at Fort Sill to be notified to remove all traders from that 
post except Mr. J.S Evans, who was ppointed by Secretary of War under act 
July 15, is70. Lunderstand that Mr. Walker still remains there with stock of goods 

Ww. W.B 

JANUARY 14, 1871 


This was sent on the 17th of February, 1871, to Colonel Grierson, 


in command at Fort Sill, and on the 26th of February, 1871, Colonel 
Grierson reported to the Secretary as follows: 
HEADQUARTERS, Fort Siti, INDIAN TERRITORY 
February 26, iil 


Sir: L have the honor to acknowledge the receipt of communication of January 
17, 1871, relative to the removal of all traders from this reservation other than J. 5. 
Evans, who has been appointed by the Secretary of War 

Immediately upon Leing informed by Mr Evans that he was prepared to enter 
upon the duties of trader, “ir. Walker was notitied to close his store and remove 


his stock. &c.. from the military reservation without delay. (Copy of letter here 
with inclosed.) 


Mr. Walker. failiug to sell his goods to Mr. Evans, was given a reasonable time 
to obtain the necessary transportation to remove his property, which arrangement 
was perfectiy satisfactory to Mr. Evans, as he informed me then and since. The 
goods, buildings, &c., were all removed about the Ist of January. 

Very respectfully, your obedient servant 
B. H. GRIERSON 
Colonel Tenth Cavalry, Commanding 
To the ADJUTANT-GENERAL, United States Army 


Washington, District of Columbia 

We prove by the Adjutant-General that simultaneously with the 
appointment of Evans an order was issued containing the following: 

As soon as Mr. Evans shall be prepared to enter upon the discharge of his duties, 
you will cause the removal from the military reservation at Fort Sill, Indian Ter- 
ritory, of all traders not holding a letter of appointment from the Secretary of War 
under said act. 

This the Adjutant General states was the form of an order sent 
upon the appointment of cach post-trader; but the order of the 14th 
January, 1271, which I have read, was applicable at Fort Sill only. 
Upon the receipt of the order issued upon the appointment of Evans, 
the officer in command at Fort Sill gave notice to the other traders 
at Fort Sill to immediately close their stores and remove from that 
military reservation. There were at that time trading at Fort Sill 
Messrs. Walker, J. C. Dent & Uo., and Mr. Durfee. They all had val- 
uable stocks of goods, and it was as detrimental to them to be com- 
pelled to leave as the respondent said to Marsh it would be to Evans. 
But they were in the way of the objects sought to be accomplished 
by appointing Evans for the convenience of Marsh, and so they bad 
to “step down and out,” no matter at what sacrifice. n the Ist of 
June, 1470, the respondent issued his order, among other things re- 
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voking the Army Regulations in regard to suthk rs, which are in 


following worda 
ouncil shall prescribe the quantity and kind of clothing, small 
ind soldier's necessaries, groceries, and all articles which the sutlers 
juired to keep on hand; examine the sutler's books and papers, and fix 
of prices of the said , momodities; inspect ¢he satler’s weights and 
fix the launndress's charges, and make regulations for the post school 
it to the thirtieth article of war commanding oflicers reviewing the 
euncil of administration will scrutinize the tariff of prices pro 
em, and t care that the stores actually furnished by the sutier cor 
respoud to the quality prescribed 
So that by this act of the defendant Evans was allowed to charge 
his own prices without check or restraint from any one. 

In October, 1871, a serious complaint was made against Evans that 
he was introducing spirituous liquors and wines and ale into the In- 
dian country. The complaint was made by the United States at- 
torney of the western district of Arkansas to the Solicitor of the 
Treasury, and by him on the 28th of October, >a referred to the 
Secretary of War. On the 2d of November, 1-71, the defendant in 
formed the Solicitor that Evans & Co. had the dates to take to that 
post ten gallons of brandy and ten gallons of whisky monthly for the 
use of the officers, but no permit had been given him to introduce 
any liquors into that country. The defendant has proved that on 
the 24th of October, 1°71, the same day Solicitor Banfield referred the 
matter to him for consideration, he, without request from any one, so 
far as appears, and certainly without the advice of the officersstationed 
at the post, or any of them, issued an order to Evans of his own voli- 
tion, which could not have reached Evans before the letters of the 
2d and sth of November. On the #&th of November, 1571, the de- 
fendant addressed to the Solicitor the following: 

Wak Department, November 8, 1871 


nr: In farther response to your letter of the 24th ultime on the subject of the 
ved illegal introduction liquors, &c., into the Indian country by certain per 
among others Evans & Co., of Fort Sill, L have the honor to inform you that 
Mr. John S. Evans, post-trader at Fort Sill, through his friends, denies having 
taken liquor intothe Indian country without authority. Mr. Evans was appointed 
to the post-tradership on October 10, 1570, and holds it in cere madre = not in 
that of Evans & Co., and no complaint has ever been made against him by the mil 
itary authorities at Fort Sill, he having been regarded a need ‘and law-abiding busi 
hess man 
I therefore request that no proceedings be commenced against him without a 
thorough investigation of the charges that he has been engaged in such practices 
shows they were well founded 
Very respectfully, & 


W. W BELKNAP 
Secretary of War. 

Phe SOLICTTOR OF THE TREASURY 

Who were the “friends” through whom the Secretary had been in- 
formed that Evans denies having taken liquor into the Indian coun- 
try without authority? Nothing could have been heard from Fort 
Sill, as it would have taken at least fourteen days to hear from there 
by mailif there were no delay inthe answer. The records of the War 
Department show po such communication by mail or telegraph ; and 
this instruction not to prosecute Evans and the permit of the 25th of 
October were acts of favoritism on the part of the defendant, the 
reason for which will be apparent when we consider the remaining 
evidence in the case. 

It does appear, however, that on the 18th of November, 1271, the 
defendant wrote General Grierson on the subject and received from 
bim an answer, as follows: 

{ Personal.| 
Fort Sint, Ixpian Terarrory, December 8, 1851. 

Sin: Respectfally referring to your letter of the 18th ultimo, T have the honor to 
report that more ale, wine, and porter was introduced by John S. Evans than was 
contemplated by me in my indorsement of July (August) 22,1871; but it was done 
by the authority of the otlicer temporarily in command of the post while I was ab- 
sent in the field 

I do not think that the post-trader has strictly complied with the provisions of 
my indorsement referred to; yet [believe it was not bis intention to violate the re- 
atrictions imposed therein As to the amount introduced, I respectfully refer you 


to the report of John S. Evans, also to a copy of the indorsement authorizing the 


intro.luction, herewith inclosed 


Very respectfally, your obedient servant, 
B. H. GRIERSON, 
Colonel Tenth United States Cavalry, Commanding. 
Hon. W. W. Beckyar 
Secretary of War, Washington, D. C. 

Although this letter is marked “ personal,” unlike the Marsh letter, 
not so designated, it was placed on the files of the War Office. On 
the 5th December, 1271, the defendant addressed a similar inquiry 
to General Sheridan, to which no answer was ever received or at 
least none appears on the records of the War Office. The alleged ir- 
regularity of Evans be ‘ing thus bridged over for the time, nothing 
occurred to revive the excitement until the Tribune article of the 
16th of February, 182 2. General Hazen, who had been in command 
at Fort Sill, furnished the facts therein stated. This the defendant 
knew, and he also knew the contents of the article so published. 


This publication, after stating the history of the abolition of the | 


sutierships, which were under the control of the council of administra- 
tion as to their charges, and stating the fact that after the war it was 


provided that the Commissary Department should furnish the arti- | 


cles theretofore kept by sutlers at cost price; that this was regarded 


as irksome and was disregarded, and that on the recommendation of 


the defendant the act of 1870 was cuacted, concludes with the follow- 
ing quotation from an oflicer stationed at Fort Sjll: 


I have incidentally learned that you have a desire to know whether a bonus is 
reyuired from the traders here for the privilege of trading, and have been urged 


WILLIAM W. 


BELKNAP. 


| to write you the facts in the case. As there scems to be no secret made of the 
| matter and as, in common with all others here, I feel it to be a great wrong I t} 


you will readily excuse the pre —— which my writing unasked by you might 
indicate I have read the contract between J. 8. Evans, a Fort Sill trader, and ¢ 

P.orC.E eis of 1867 or 1830, Broadway, New York, office of Herter Brothers 
whereby J. S. Evans is required to pay said C. P. or C. E. Marsh the sum of 812.000 
per year, quarterly in advance, for the exclusive privilege of trading on this mj} 

tary reservation. [ am correctly informed that said sum has been paid since 
soon after the new law went in force, and is now paid to include some time in Feb 
ruary next. This is not an isolated case. I am informed by officers who were sta. 
tioned at Camp Supply that Lee & Reynolds paid $10,000 outright for the same ex. 


| elusive privilege there. Other cases are talked of, but not corroborated tome: suf 


ficient to state, the tax here amounts to near $40 per selling day, which must nex 


| essarily be paid almost entirely by the command, and you can readily see that 


prices of such goods as we are compelled to buy must be grievously augmented 
thereby It not being a revenue for the Government and Mr. Marsh beiug an er 
tire stranger to every one at the post, it is felt by every one informed of the facts 
to be, as 1 said before, a very groat wrong. 


On the 17th of February. 1872, the defendant addressed to the 
commanding officer at Fort Sill the following order and inquiry : 


Wan DEPARTMENT 
Washington City, February 17, 1879 

The commanding officer at Fort Sill will report at once directly to the Adjutant 
General of the Army, for the information of the Secretary of War, as to the by 
ness character and standiug of J. 5. Evans, post-trader at that post, whether | 
prices for goods are exorbitant and unreasonable or whether his goods are sold at 
a fair profit; whether the prices charged now and since his appointment to that 
position by the Secretary of War, under the act of July 15. 1870. are higher than 
those charged by him prior to that appointment, when he was trader under previous 
appointim nt; whether he has taken advantage of thefact that he is sole trader at 
that post to oppress purchasers by exorbitant prices; whether he charges higher 
prices to enlisted men than to officers; and whether he has complied with th 
quirements of the circular of the Adjutant-General’s Office issued June 7, 1x71 

The commanding oflicer is expected to make as full and as prompt report as 
possi vie. 


W. W. B. 


It will be observed there is not a word in this about the real evil, 
the payment of the $12,000 per year quarterly in advanec, one- 
half of which had been regularly sent to the defendant as we have 
proved. 

The response of General Grierson shows how a disinterested and 
faithful officer performed his duty, and is as follows: 


HEADQUARTERS, Fort Sit, INDIAN TERuIVORY, 
February 22, 1372 
ADJUTANT-GENERAL, UNITED STATES AMY, 
Washington, D. C. 


Sm: I have the honor to acknowledge the receipt of your letter dated February 
17, 1872, relative to the post-trader at this post 

I understand J. S. Evans's character as a business man is good, and he has her: 
tofore given general satisfaction ; but Mr. Evans is absent, and haa been for some 
months, and has associated with him J.J. Fisher, now also absent, who has had 
control of the establishment and who claims to have the greater pecuniary interest 
in the business, (the business being conducted, however, under the name of J. S 
Evans.) Repeated complaints have been made to me of the exorbitant prices at 
which goods were sold by them, and when I have represented the matter to t 
firm they replied that they were obliged to pay $12,000 ye :rly (to a Mr. Marsh, of 
Now York City, who they represent was first appointed post-trader by the Secretary 
of War) for their permit to trade, and necessarily had to charge high prices for th 
goods on that account. LT have repeatedly urged them to represent this matter in 
writing to me, in order that I might lay the matter before the proper authority to 
relieve the command of this burden, upon whom it evidently falls; but they de 
clined to do so, stating that they feared their permit to trade would be taken from 
them 

As the prices could not be regulated by a council of administration, the trader 
not being a sutler, it has been contemplated by some of the officers of the garrison 
to represent this maiter, without reference to J. S. Evans, through the proper mil 
itary channels, but as it was claimed that the authority for the tradership emanat« dl 
from the Secretary of \W arit was feared that that course might be construed as tak 
ing exception to the action of superior authority. 

The prices are considerably higher since his appointment by the Secretary of 
War than prev iously, and he has undoubtedly taken advantage of his position as 
sole trader in charging these exorbitant prices, giving the reasons above quoted, 
stating that he could not, under the circumstances, sell goods at lower prices 

It has also been reported to me that he charges enlisted men greater prices for 
the same articles than he does officers, and, at all events, it is very evident that 
the officers and men of this garrison have to pay most of the $12,000 yearly, mr 
ferred to above, they being the consumers of the largest portion of the stores 

I fecl that a great wreng has been done to this command in being obliged to pay 
this enormous amount of money under any circumstances; the largest portion of 


| which, at least, has been taken from the officers and enlisted men of this post 
| nearly all the money of the latter mentioned going to the trader. The responsible 
| party of this great injustice should be held responsible and be obliged to refund 


the money 

If J.S. Evans has not paid this exorbitant oe for permission to trade, as stated 
by him, his goods should be seized and sold for the benefit of the post fund 

In order to insure a healthy competition, to redace the price of goods, and to re 
lieve the officers and soldiers of tuis garrison from this imposition, 1 recommend 


| that at least three (3) traders be appointed, and that those appointments be made 


upon the recommendation of the officers of the post; that each trader be known to 


| be interested only in his own house, and that they be obliged to keep such a1 
| ticles as are re ao ul for the use of officers and enlisted men of the Army, and to 
| sell them at moderate prices. 


rhe trader complies with circular of A. G. O. issued June 7, 1871, as far as I am 
aware. 
The buildings, (store, &c.,) however, are not convenient to the present garrison, 
having been built at the time when the command was in camp. 
Very respectfully, your obedient servant, 
B. 1. GRIERSON 
Colonel Tenth Calvary, Commanding. 


Received in the office of the Adjutant-General March 9, 1872. 
{Indorsement.]} 
War Department, A. G. O., March 11, 1872. 
Respectfully forwarded to the Secretary of War, with application of C. P. Marsh 
for tradership at Fort Sill. 
E. D. TOWNSEND, 
Adjutant-General. 
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What action did the defendant take on the receipt of this which the | thought at the time that Mr. Marsh was the trader and lived in New York, what 
vrvof shows was on the 9th March, 1872? None whatever. While he | ee — a have drawn different from th “or ! 
«vould have at once issued an order removing Evans, as the President d iat is what I supposed was the case, that Mr. Marsh was the tri 


. a in New York substantially, whether in form or not; and be had the control ot tne 
did when the facts were bronght to his knowledge, he forbore action | place as evidenced by the fact of his receiving this large tribute. 





ler living 





until General McDowell waited on him and told him it was a “ thing Q. As you supposed ? ; 

that would be damaging to the service if it was not at once corrected.” A. As was true, and seemed to be understood. 

1 McDowell al told him it eoncerned hin srsonall The Q. Suppose the case had been exactly the reverse, and you supposed that Mr 
General MeVowell aiso told him it concerned Hin personally. © | Evans had control of it and was the trader, and not Marsh ; would your order have 


Secretary said in substance that these traders were not sutlers and | been drawn any ditterently? 

the military had no power tocontrol them. He bad obtained the un- A. Ido not know. If the man was residing at the post, I do not think it would have 
> % . . ~ pucmester txel »> my mind to sew he shouk ot re 

qualitied opinion of the Judge-Advocate-General, dated Mareh 16, 1872, | *“29°x i steelf to my wind tu say he should go ther 


: ; cate Eee s a a, | , & Thatis one thing. Now let me call your attention to the first part of this or- 
that he had not and could not exercise control over post-traders as | der, to see if that is not the material partof it after all. Please read the first clause 


tothe prices at which they shonld sell goods to soldiers and others. of the order. 
Yet, with the concurrence of General McDowell, who was acting A It is— ; wt s ; ; 
upon the mistaken view that Marsh was the post-trader and Evans I. The council of administration at a post where there is a post-trader will from 


7 = : 7 time to time examine the post-trader’s goods and invoices or bills of sale; and will, 
. . » » > “der 1 are ») . . ‘ s . 
his agent, he issued the orderof the 25th March, whieh the Adjutant- | subject to the appapval of the post-commander, establish the rates and prices (which 


General says is all the notice he ever took of General Grierson’s letter; | should be fair and reasonable) at which the goods shall be sold. A copy of the lst 

and to this order I desire to call the particular attention of Senators. | thus established will be kept posted in the trader's store. Should the post-trader 

] as follows: feel himself aggrieved by the action of the council of administration, he may appeal 
t 1s as ot therefrom through the post-commander to the War Department.” 

|} Q. Now Il want to know why that order would not have corrected the abuse there 


{Cireular. } 





__,, WAR DEPARTMENT, _ | without regard to whether the trader lived at the post or not, if the order had been 
Washington O.ty, March 25, 1872. executed by that council ? 
I. The council of administration at a post where there is a post-trader will from | A. Very likely it might have done so. 
time to time examine the post-trader’s goods and invoices or billsof sale; and will, Q. Would it not have done so? 
subject to the approval of the post-commaader, establish the raies and prices(which | A. I do not know 
should be fair and reasonable) at which the goods shall be sold. A copy of thelist | Q. Can you conceive how it could fail to do it? 
thus established will be kept posted in the trader's store. Should the post-trader A. Yes; because it has failed 
fvel himself aggrieved by the action of the council of administration, he may appeal 
therefrom through the post-commanider to the War Department. Re-examined by Mr. Manager McMAnon 


~s prep eet ag —_ = _ concen . . = — hile he |} Q. Did I understand you to say that General Belknap told you he had appointed 

only ie vt COST, Peg .@ ‘ o or cni ges, rn ais ue aA ae wi ce 1c | Mar } ? 

traler pays no tax or contridution of any kind to the post fund for bis exclusive | “',” Yo told me that he had offered the place to Marsh; I think he said be had 
; ee 2 2 .e ier ° ¢ ‘ * » aan 1 é é iF al . Si r 

priv ilege , he has = a —_ = soldic ; s pay, and is without the security in this offered it or had appointed him, and he told me why, under what circumstances, 

respect once enjoyed by the sutlers of the Army. W bat were those circumstances! What circumstances did he tell you 


) 
2 deeds will an ante » busines selves. and will hal . i 
ILI. Pos ‘traile rs will ac ey 7 on the b isiness thems Ive 8 -—_ will habitu A. It was something b aring on the relations between Mr. Marsh and his wife 
ally reside at the station to which they are appointed. They will not farm out, Q. Friendly relations between them ? 


sublet, transfer, or sell or assign the business to others S Relations of kindness while she was sick 
1V. In case there shall be at this time any post-trader who is a non-resident of ae ie aes niet tense Riel ale aren otal 9 

the post to which he has been appointed, be will be allowed ninety days from the . Sdseed _ : 5 

receipt hereof at his station to comply with this circular or vacate his appointment. O. In this interview between you and General Belknap, did he make any allusion 
V. Post-commanders are hereby directed to report to the War Department any “ 7 : 3 \ ‘al ; 


or did you, to the fact that Evans was paying Marsh 312,000, as stated in that ‘Trib- 
une article? 

A. I made it in the beginning of my conversation with him. 

Q. What did the general say in answer? 
- = a A. Leannot recollect that he said anything in answer to that, further than to 
E. D. TOWNSEND, ask me to draw up such an order as would correct the abuse which L had stated to 
him, that complained of . 


It will be seen, as stated by my learned associate [ Mr. McMam NJ dur- a c : - ee poy = — to draw up an orler to correct the payment by Evans 
ing the trial, that this order entirely fails to correct the real evil, that ee 
is, the payment by Evans to Marsh of $12,000 a year as a consideration 2 : : ‘ 
for valet the appointment and retaining ihe post. It is true it | What has become of the debt of gratitude to Mrs. Marsh for her 
professes to vest in the council of administration the power to ex- kindness to Mrs. Belknap in her illness? The natural expression of 
amine the post-trader’s prices, which the Judge-Advocate had just in- obligation would have been to her. Marsh was about his business and 
formed him he had no power to do, and to determine the prices at | at his store. Suppose, Senators, that the defeudant had told General 
which the trader should sell, which should be fairand reasonable, con- | McDowell the trath, as he now claims it and as is abundantly estab- 
sidering not only the cost and freight, but the fact that the trader had lished by the evidence—suppose he had said, “General, I promised 
no lien on the soldiers’ pay as sutlers had, and then adds: the place to Marsh, who had no support, in consideration of his kind- 
ness to my wife when ill at his house in September, 1870? At the re 
quest of Marsh I appointed Evans, which Marsh stated would be more 
convenient to him at present. Evans has paid Marsh $12,000 per year, 
How Marsh and Evans must have been gratified when they saw | as stated in the Tribune article. One-balf of that sum Marsh has 
this order. The only effect it had on their arrangement was to re- | sent to me quarterly in advance: the first $1,500 for my wife, the next 
duce the amount to be paid from $12,000 to $5,000 per year, of which | two payments of $1,500 each for my child, and since the decease of 
reduction, as well as the agreement with Evans, Marsh testifies he | the child the like quarterly payments have been made to me for my 
informed the defendant within a month after the Tribune article— | own use and I have received and used the money, ‘asking no questions 
the first time he saw him after, which was in New York—and the | for conscience sake.” If he had said this, does any Senator or any one 
Secretary then informed him Hazen inspired that article, but made | who hears me suppose that General McDowell would have drawn the 
no inquiry as to the terms of the contract with Evans or as to why | order of March 25? On the contrary, he would have fled from the 
the amount had been reduced from twelve to six thousand dollars. War Department as from a pestilence, knowing that his kind offices 

A part of the evidence of General McDowell is very pertinent in | would no longer be of any avail to the defendant. But the defend- 
this connection, and I ask leave to call attention to it. It is as fol- | aut concealed the truth, and, as I have already said, allowed General 
lows: McDowell to act upon a mistaken theory, and that is the reason why 

Question. (By Mr. Canrenter.) I ask you, General, whether on reflection and | the order made, and which it was supposed would correct the evil, 
atter looking at that article you think you were or were not wistaken in sayiug | in no manner reached it except to work the reduction from twelve to 


that you supposed that Marsh was the post-trader at the time you had your inter- | gix thousand dollars. The order did not in fact accomplish that. It 
view with the Secretary of War! aie ; : 


Answer. I can hardly say what particular relations Marsh or Evans had with | W4S the alarm created by the Tribune exposure and the fear that if 
this matter. The Secretary told me he had appointed Marsh, and I supposed he | twelve thousand continued to be exacted from the soldiers it would 
had received the office. Whether he had transferred it, or assigned it, or sublet it, inevitably lead to an investigation and would develop the monstrous 


or farmed it out, or what relations be had with it was not, ia my mind, a very spe- | ;,); Shue os - ae: asli ‘ 
; a i . ’ : , ; quity and fraud with which the whole scheme leading to the ap- 
cial question. What | wanted to do was to correct an abuse; but whetber the form iniquity aud frau ith wh rp - I 


was that Marsh was the trader or the other man was the trader was not so much in | POlNtinent of Evans was tainted. ; : 

my mind as to discuss the question that was then up Senators, in this connection I will call your attention for a moment 
> Was it of any importance whether Marsh was the trader and Evans hisagent, | to the evidence of General Hazen. He appears to have been an ear- 

or the reverse ! : “ . es : ~ Inoe at tee as tone - ; . 
Mr. Manager McManon. O, you do not insist on that question. | ness supporter of the policy ot the law of l oe k 0 which made 
Mr. Canrenter. If not I should not have asked it. (To the witness:) What I | provision that soldiers should be supplied with goods at cost. He 

mean is, would it have made any difference with the order which you were to draw | estimates that it would have been a saving of two millions annually. 


if you had known the fact to be exactly the reverse! Would not this order as you | Having command at Fort Sill and learning the complaints there about 
drew it have covered the abuse in the one case just as well as the other? That is 2 


failure on the part of traders to fulfill the requiremences of this circular. 
Vi. The provisions of the circular from the Adjutant-General’s Otlice of June 7, 
1+71, will continue in force except as herein moditied. 
By order of the Secretary of War: 


Adjutant-General. 


Should the post-trader feel himself aggrieved by the action of the council of adminis- 
tration he may appeal therefrom to the War Department ! | 





the question Evans, he wrote the facts upon which the article in the Tribune was 
Mr. Manager McMauon. We withdraw the objection. based. He was summoned and appeared before a committee of the 
The WitNkss, (to Mr. Carpenter.) I do not understand you. ’ House and gave his testimony. Although that evidence has been ex- 


_Q. (By Mr. Canventer.) The question is this: Suppose you had- known that | ¢]nded on this trial, it is evident the defendant knew what it was. 
Evans was the trader and lived at Fort Sill aud that Marsh was not the trader, 


would you have drawn this order in any different terms ihan you did employ ! He also knew, for he complained of the fact, that Hazen inspired the 
Mr. Manager Hoan. Do you mean to suppose in your question that Marsh re- | article in the Tribune. Yet the defendant never made any inquiry 

ceived any sum of froney from Evans? of Mr. Smalley, the correspondent here who wrote the article, or of 

a. ob pe rem to me I will put it in my question. It had not | Whitelaw Reid. who published it. He asked General Grierson for 
curred yet as part of my question. , , E lite ei aS se , or a ee ob 
The Witness If the case was otherwise. it would have been different. of course. | # Teport which he received before the order of the 25th of March, and 


Q. (By Mr. Cagpester.) How different would it have been? Suppose you had | upon which, as I have stated, no official action wasever taken. The 
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WILLIAM W. 


BELKNAP. 


letters of General Hazen, written since to the defendant and to Mr. | paid the last half of $1,500 to the present wife of the defendant by 


CLYMER, are put in evidence to destroy his credit. I submit, Senators, 
that the letter to the defendant, written at his request after the 
Secretary had Hazen and frowned upon him as a 
perior, so far from detracting from the credit due to General Hazen, 
strongly supports him for his sincerity and his subordination to su- 
perior authority. Even General Grierson, as Senators will remember, 
states in his answer of the 28th of February, 1872: 


seen 


I have repeatedly urged them— 


Evans & Co,— 


to represent this matter in writing to me, in order that I might lay the matter be- 
fore the proper authority to relieve the command of this burden, upon whom it 
evidently falls; but they declined to do 80, stating thot they feared their permit to 
trade would be taken from them 
As the prices could not be 
not being a sutle 


to repre 


regulated by a council of administration, the trader 
r, it has been contemplated by some of the offieers of the garrison 
without reference to J. S. Evans, through the proper mil 
itary channels, but as it was claimed that the authority for the tradership ema 
nated from the Secretary of War tt was feared that that course might be construed as 
toking exception to the action of superior authority 


sent this matter 


Here is the same fear of superior authority expressed and exhibited 
by liazen. 
to the Secretary of War through military channels without fear that 
the course might be construed as taking exception to the action of su- 
perior authority; a very delicate hint by General Grierson, as the 
request of the Secretary gave him the opportunity to make it, that 
the Secretary probably knew all about the matter and it had received 
his sanction. 

Why, I repeat again, Senators, did the defendant pass by this most 


important letter and the terrible disclosures it contained without ae- | 


tion and without any instructions to General Grierson to correct the 
’ 


evil? There is, there can be no o*her answer than the one disclosed 
by the case, that he had appointed Evans at Marsh’s request and for 
act of kindness to him, and that Marsh was remit- 
ting to him quarterly one-half of the $12,000 he received from Evans, 

Mr. Marsh states that he was accustomed when he received a1emit- 
tance from Evans under the contract of the ath of October, 1370, to 
write the defendant m substance, “I have a remittance for you from 


the S. W.: how shall I send it?” He states that in auswer thereto 


his benetit, as an 


he received instruction by mail to send by express or by certilicate | 


of deposit or to purchase a government bond, or to hold the money 
to be paid personally, and in one instance to be paid to the wife of 
the defendant. The defendant admitted the receipt by an “O. K.,” 
aud his letters as received were destroyed by Marsh. In one or the 
other of these modes Marsh states he remitted and paid to the defend- 
half of allthe money he received from Evans. We show by 
Evans and Fisher that $3,000 was sent by them to Marsh quarterly 
up to February, 1872, and semi-annually afterward down to the fall 
of 1875, including an advance to February, 1876. Their accounts are 
brought to contirm the correctness of their statements. Marsh states 
that he deposited the money in the National Bank of Commerce, New 
York, and checked it out for the purpose of paying the defendant. 
We show by the books of that bank and the evidence of the assistant 
eashier, Mr. King, that Marsh made deposits corresponding generally 
with the remittances of Evans and drew checks corresponding gen- 
erally with the payments to the defendant. 

The witness identifies four certificates of deposit. One for $1,500, 
dated November 10, 1871, is indorsed by Marsh to the defendant, and 
by the defendant to C. F. Emery, by whom we prove he loaned the 
money at the request of the defendant in lowa upon a note and mort- 
gage having three years to run; that the loan has been renewed for 
three years more, and the interest notes on the renewal are made 
payable to the defendant’s present wife, but the original mortgage 
and note are in the defendant’s name. Since Marsh has testified that 
the defendant’s present wife was never to have any interest in this 
money, and that all which was sent after the death of the defendant’s 
child in 1871 was for the defendant’s use, we do not regard this 
change in the interest notes as of any importance. Another certifi- 
cate for $1,500, dated January 18, 1872, indorsed by Marsh to the de- 
fendant. This we trace by the evidence of Mr. William H. Barnard, 
the clerk of the receiver of the First National Bank of Washington, 
and, by a deposit ticket, in the handwriting of the defendant, into his 
private account in that bank on the 29th of January, 1¢72, and Mr. 
Barnard identifies the last-named certificate as being part of such 
deposit and as having passed through the bank, as the indorsement 
upon it shows. The other two are certificates dated October 9, 1874, 
one for seven and the other for eight hundred dollars, both indorsed 
by Marsh to the defendant, and by him indorsed to other parties. 

We also show by the officers of the Adams Express Company the 
receipt of money packages by express to the defendant from Marsh 
and from R. G. Carey & Co., the firm of Mr. Marsh, in whose name 
he states some of the later remittances were made, as follows: No- 
vember 1, 1870, $1,500, receipted by defendant in person ; January 17, 
Is71, $1,500, receipted by the defendant; April 17, 1871, $1,500, re- 
ceipted by the defendant; November 4, 1873, $1,500, delivered to Mr. 
Crosby for the defendant; April 10, 1874, $1,500, from Carey & Co., 
receipted by Barnard for the defendant ; May 24, 1875, $1,500 from 
Carey & Co., receipted by Crosby; November 8, 1875, $500 from 
Carey & Co., receipted by defendant. We prove by Crosby and Bar- 
nard that they were clerks in the defendant’s office, and authorized 
to receive and receipt packages for him. Mr. Marsh states that he 


ant one 


military su- | 


| trary, a reluctant witness. 


|} ant. 


A great and insufferable evil could not be even reported | 








| details particularly. 


| his direetion at the Saint James Hotel in New York in November or 


December, 1575. We show the defendant to have been in New York at 
several times when payments were coming from Evans, and Marsh 
states that except as he sent by express or certificate of deposit or 
the purchase of a Government bond, he paid the defendant person- 
ally and generally in New York. 

I should weary the patience of the Senate if I pursued this inquiry 
in detail any further. The evidenee of these quarterly payments 
down to February, 1°72, and of the half-yearly payments from that 
time down to November, 1575, is so full and complete as to leave no 
room for doubt on the subject, and Marsh is so completely confirmed 
by the evidence as to leave no question as to his being entitled to 
credit for all he does remember. He is not a willing, but, on the con- 
We show by Mr. CLYMER that in the gen- 
eral statement he prepared he failed directly to implicate the defend- 
It was only by direct questions that the facts were drawn out, 
The case discloses he was anxious to so adjust matters as to save ex- 
posure. His letter tothe committee before the examination, which 
was read to the defendant, discloses that fact. When pressed, he 
said : 


If I swear I shall tell the truth, and that will ruin Secretary Belknap. 


When, therefore, the witness Marsh gives it as his best recollection 


| he conversed with the defendant on the evening of his wife’s funeral 


and was directed by him about sending the money, we submit he is 
entitled to belief, although his memory is vague on the subject. The 


| subsequent acts of the parties fally contirm him in such statement. 


When asked by us whether the defendant knew from what source 
this money came, the witness Marsh answered : 

I should say that I presume he did. 

Standing by itself this would not be avery satisfactory item of evi- 
dence, but the Senator from Wisconsin [Mr. HOWE] and the Sena- 
tor from Iowa [Mr. WriGnt] addressed to hiin the following ques- 
tions, and the answer of Marsh, especially to the last question, throws 
a tlood of light upon this case: 

Mr. Hows. If the court has not closed its case, I should like to have the ques- 
tion ans» ered which I send to the Chair 

The PRESIDENT pro tempore. The question of the Senator from Wisconsin will 
be read. 

The Chief Clerk read as follows: 

Q. Was the money which you sent to General Belknap designed for his use or 
for the use of some other person ! 

A. L sent it to him originally according to what T have heretofore stated ocenrred 
on the night of the funeral. It may be presumed that it was sent for the child, but 
i continued sending it after the child's death to the General, and I always pre 


| sumed it was for him. 


Mr. Wricht. Lhave a question I wish to propound, and I will read it in the 
first instance, as it is not very legible. 

Q. You said on yesterday that you presumed that General Belknap knew from 
whom the money sent him was received. Now state what led you to so presume, 


| or upon what you based this presamption. 


We object to this question. Let it be read again 

Phe PRestpENt pro tempore. The question will be read by the Secretary. 

The Chief Clerk read the interrogatory of Mr. Wright. 

The question being put, was decided in the affirmative 

The Presipent pro tempore. The witness will answer the question. 

The Wrrness. I said I presumed he knew where it came from 

Mr. Cakventer. Now it appears there was a mistake, as I thought. The 
question does not correctly state the case to the witness, The question and answer 
yesterday were exactly this: 

“Q. Did General Belknap at this time know where the money was coming from 
that was being pand tohim? 

“A. I should say that I presume he did.” 

The Presipent pro tempore. The question will be answered. 
again to witness 

The Chief Clerk again read the question of Mr. Wricut, as follows: 

Q. You said on yesterday that you presumed that General Belknap knew from 
whom the money set him was received. Now state what led you toso presume, ot 
upon what you based this presumption, 

Mr. Manager McMaunon. Before the question is answered, there is a misunder- 
standing as to what the real meaning of the anawer given yesterday is. Our object 


Mr. CARPENTER 


It will be read 


| in putting the question was to ascertain whether Belknap knew where the mon 


was coming from, not the person, not the man from whom it came, but the plac: 

Mr. Waicut. This question covers the whole ground. 

Mr. Manager McManon. Goon 

The Wirxess. J presumed that he knew, because he had appointed Mr. Evans to 
this post at my request. I had no other business transaction with General Belknap 
whatever except sending this money. I had sometimes forwarded him requests vf 
Mr. Evans sent to me for certain privileges wanted around the fort. I cannot giv 
itis a kind of general knowledge arising from our relations 
together. 

There is equal force and pertinency in the two questions propounded 
to the witness by the Senator from Indiana [Mr. MorTon] and the 
answers of Marsh to the same: 

Mr. Morton. I submit the following interrogatory : ; 

Q. Did General Belknap personally or through any person or by letter ever in 
quire of you why this money was sent, and did you in any way ever assign a reason 
to him for it? 

A. Never to my best recollection. 

Mr. Morton. I propose the following question : ; 

Q. How often after the first money was sent to Belknap and before your exami- 
nation before the committee of the House did you meet General Belknap, and 
was the money ever referred to in conversation at any of these interviews ! 

A. For the first two or three years, I saw him perhaps two or three times a vear. 
The first money I sent General Belknap must have been in the spring of I-71. I 
suppose probably through that year and 1872 and 1873 I met him two or three 
times a year; but I have no recollection of the money having been referred to in 
any conversation between us. 


Why this reticence ? 
been the subject of conversation without doubt. 


Legitimate business transactions would have 
The only occasion 








when the defendant broke silence was the next time he met Marsh 
after the Tribune article. He asked Marsh if he had a contract with 
Evans, and Marsh replied he had. Marsh asked him who inspired or 
wrote that article, and the defendant said General Hazen. Marsh 
then told him he had reduced the amount from $12,000 to $6,000, and 
the defendant said nothing. Could the receipt of money after that 
have been innocent, especially when only half as much was sent as 
before, or half of six instead of twelve thousand dollars per year. 

Senators, there is no escape for the defendant upon the question of 
his guilty knowledge as to the source from which this money came. 

He made no inquiry of General Hazen or Mr. Smalley or Mr. Reid 
as to the Tribune article. He took no notice of the grave charges 
made by General Grierson in his letter of the 28th February, 1872, 
for which, as I have said, any disinterested and upright officer would 
have removed Evanson the spot. He disregarded General Grierson’s 
recommendation to have three post-traders and competition. He 
overlooked and covered over with pretenses clearly false the charges 
made against Evans in the fall of ls71. He kept Evans in place with 
full knowledge he was paying this large bonus to Marsh and taking 
it out of the soldiers in exorbitant prices because he was securing to 
his own use one-half of all that Evans paid to Marsh. A more fla- 
grant case of a breach of official duty was never presented for the 
consideration of any tribunal. 

There is a maxim of the law that when the circumstances of a 
ease are fairly calculated to put a person of ordinary care and pru- 
dence upon inquiry, and he omits to investigate, he is presumed to 
know the real facts, and is chargeable the same as though he made 
inquiry and ascertained the truth. In criminal cases the rule is that 
when the evidence fairly construed creates a presumption against 
the defendant which if innocent he could explain, and he fails to 
give the explanation, the presumption is thereby strengthened. 

This august tribunal can never decide, and with great confidence I 
submit that no member of the court, in view of the facts of the case, 
can find any ground in the case for an intelligent opinion that the 
defendant for a period of over tive years could be the recipient of 
over $21,000, in installments of $1,500 each at regular intervals, with- 
out any business transactions with Marsh or any relations except 
those disclosed by the letter of the sth of October, 1270, and yet be 
ignorant of the source from which the money came or the motives and 
purposes with which it was sent. The receipt and use of the money 
from time to time without inquiry as to why it was paid implies guilty 
knowledge, and no man of the intelligence of the defendant can escape 
the imputation. 

If such receipt, by an officer making an appointment from the per- 
son at whose request it was made, for so long a period, as this case 
discloses, does not constitute official corruption, by what name in the 
law of official rectitude shall it be designated? For how long a pe- 
riod must they continue before ripening into official crime and turpi- 
tude? The defendant assumes that the receipt of a single present 
without some excuse, by which it could be interpreted as having been 
made for some other purpose than for a purpose to reward official fa- 
vors, would constitute such crime. Hence the weak excuse set up in 
this case, that Mrs. Belknap was placed under lasting obligations to 
Marsh for his kindness to her. If Marsh had sent a single present 
of $1,500 to Mrs. Belknap with an explanation of the motive which 
prompted him to make it, even if sent through the hands of the de- 
fendant, he might be held innocent of wrong. But the money was 
sent without explanation, except as Marsh states he wrote : 


I have a remittance for you from theS. W. How shall I send it? 


Thereupon he received his instructions. 
One Senator [Mr. DAawEs] asked Marsh the following question : 


Mr. Dawes. I wish to put a question which I desire to have answered. 

I'he PRESIDENT pro tempore. The Senator from Massachusetts submits an inter 
rogatory, which will be read. 

The Chief Clerk read as follows: 

9 Did you or any other person to your knowledge ever explain to General 
selknap what ‘‘ Southwest” means in your letters informing him that you had a re 
mittance for him? If so, state the explanation. 

A. Never, to my knowledge. 





_ The Senator from Illinois [Mr. LoGaN] then propounded the follow- 
ing question : 


Q. From the conversation with the present Mrs. Belknap, mentioned by you in 
your answer to my former interrogatory, you spoke of an understanding with the 
former Mrs. Belknap, now deceased. Please state what that understanding was. 

The Wirness. I think not. 

Mr. CONKLING. What does the witness mean when he says he thinks not? 
= Witness. I do not think I stated that I had an understanding with Mrs. 

siknap. 

Q. (By Mr. Carpenter.) As I understand, the first money that you sent was sent 
to the former Mrs. Belknap, now deceased ? 

A. Yes, sir 

4 _ on was sent without any arrangement between you and anybody ! 

A. Yes, sir. 

2 A clean, clear present ? 

. Yes, sir. 

Mr. Locan. The witness spoke of a conversation about the child; that the money 
would now go to the child according to some former understanding. . 

The Witness. I said with Genera! Belknap, not with Mrs. Belknap. I said that 
I was under the impression at one time that I had said something to General Bel- 
knap himself the night of the funeral; that I certainly had an understanding with 
him or with Mrs. Bower, because Mrs. Belknap was then dead. 

Q. (By Mr. Manager McMauon.) Had the present wife of General Belknap at 
any time any interest in the money that was sent to General Belknap by you! 

A Not to my knowledge. 
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It is very evident from this answer of Marsh that he had an ar 
rangement or understanding with General Belknap about the remit 
tance of this money from time to time. In those cases where the 
money was paid in person what does the evidence disclose? The 
Senator from Maryland [Mr. WHYTE] asked Marsh this question 





Mr. WHYTE submitted the following question in writing 

Q. When you paid to General Belknap money in person did you have any con 
versation with him about the source whence the money came or in any way regard 
ing it? 

A. I did not 


At least $6,000 was thus paid by Marsh to the defendant after the 
death of his wife and child, and while he, as Marsh says, was entitled 
to the money for his ownuse. No receipt was given, no account kept, 
no inquiry made, not a word said. Did not the parties understand 
the reason for the payment and the source from which the money 
came? This was after General Belknap had been informed of the 
contract between Evans and Marsh and after the defendant had re- 
fused to interfere with Evans or appoint other post-traders as re- 
quested by General Grierson. The General did not even respond as 
when the money was sent by express or mail with an “O. K.” This, 
I suppose, is one of the military ciphers used during the war by Gen- 
eral Belknap. It certainly had a higher signification than that placed 
upon it by the ordinary Yankee, because it was used by a high official 
and dignified Cabinet officer. Marsh was not asked and it does not 
appear when the payments were made to the defendant personally 
whether he gave a wink or a nod or graciously smiled upon his ben- 
efactor. The probability is that after counting the money and ascer- 
taining that the amount was correct he simply said “ O. K.” 

Senators, suppose that during your six years’ term men having bills 
pending before the Senate which it was in your power to pass or re 


ject had been in the habit of sending you each $1,500 semi-an- 


nually, without a word of explanation, would you have been willing 
to accept and use the money, even though you learned it afforded 
the donors “ pleasure to send it,” and though they should protest in 
the language of respondent’s counsel [ Mr. Carpenter] that each suc 
cessive payment was a “clean, clear present?” 

I confess my amazement that distinguished counsel should suppose 
they can impose upon the credulity of any man a theory so absurd 
and so repugnant to a decent regard for official purity as this theory 
that these repeated payments by Marsh to Belknap were each and 
all “clean presents,” involving no turpitude and no want of official 
integrity. 

I have said that the letter of General Hazen written to the defend 
ant at his request on the 12th of September last, after a personal in 
terview between them, evinces that submission to superior authority 
which is shown by General Grierson in his letter of the 28th Febru 
ary, 1872. 

The letter of General Hazen to Mr. Clymer dated the 15th March 
last, which the defendant has been pleased to introduce, discloses 
how a faithful military officer can speak when the restraint of supe- 
rior authority has been removed. I desire to call the attention of 
Senators to that letter. It is as follows: 

City oF Mexico, March 15 

Dear Sin: The papers of the 4th instant brought me the result of the Belknap 
investigation. By referring to the proceedings of the House Military Committee 
of March, 1#72, you will find precisely the same information given by me then as 
that upon which your investigation was founded. Mr. Smalley, the then clerk of 
that committee, published in the New York Tribune the purport of my evidence 
which only referred to the black-mailing of the post-traders, and not to the final dis 
position of the money ; but he added toit the presumptive disposition, which is now 
proved to have been true. The Secretary of War took the newspaper paragraph 
to the President, as he has since said, remarking Mr. President, have you seen 
the article in the New York Tribune of this morning referring to me? lowhich 
the President replied: ‘I have, and do not believe a word of it Che Secretary 
then said If you do believe it, I am no longer fit to hold a Oo 6 in your Cabinet 
This was the end of the matter both with the President and Congress, leaving it a 
question of veracity between the Secretary and myself 

I have waited patiently four years, never doubting I shall be finally vindicated 
though at times feeling very heavily the weight of displeasure of those high in 

ower for daring to tell the truth respecting the great outrage upon the Arm) 
My object from the first was not only to relieve the Army from this outrage, but 
to obtain the execution of a most excellent law passed in 1866, requiring the Com 
missary Department to furnish to enlisted men at cost the articles usually furnished 
them by sutlers. This most admirable arrangement, which is virtually carried 
outin all other armies, would be worth to the enlisted men $2,000,000 annually 
and cost nothing but a little extra work to the Commissary Department. This de 
partment has opposed this law from the first. In setting this law aside vitality 
and value were given to the post-traderships which could be done in no other way 
The law itself has even been omitted from the Revised Statutes. To secure this 
most useful end was my only purpose. In the autumn of 1575 the Secretary visited 
my post, receiving my most cordial hospitality, which was fully accepted. I 
thought this a proper occasion for a renewal of our old and friendly relations, as 
we had served together in the war. I therefore wrote him a sincere letter looking 
to such a result, though I felt entitled to some reparation, having for four years 
experienced a full sense of the wrong inflicted upon me by the Secretary in his vit 
tual denial to the President of my truthful report. The Secretary did not see fit 
to reply to my letter. I then concluded to let the matter rest, hoping only for the 
partial reparation that time gives all wrongs, when your letter in January, as 
chairman of one of the committees of Congress, called for the information furnished 
you. For your compliance with my request not to bring my name forward in con 
nection with the investigation, I tender you my thanks, and now release you from 
further obligations in that respect. 

Very respectfully, &£« ; 
W. B. HAZEN 
Hon. HigtsTer CLYMER 


The learned counsel for the defendant [Mr. Carpenter] character 
izes this letter as aslander upon the President. Far from it. The 
President did not believe the Secretary guilty. He still retained the 
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confidence which led to his selection. And the defendant is reported | 
as saying to the President: 

If you do believe it, I am no longer fit to hold a place in your Cabinet. 

Suppose the defendant had then said: “Mr. President, Mr. Marsh 
has been sending to me one-half of all he has received from Evans, 
without a word of explanation and I have received it without any 
inquiry, regarding the remittances as ‘clean presents.’ The amount | 
already is $9,000." How long, Senators, do you think the defendant 
would have remained in the Cabinet? He would have been saved the 
mortifying example of retreating before the charges when proved 
and of Jaying down his commission while the question of his guilt 
was under investigation. This act as we claim under the circum- 
stances proved here is tantamount to a confession of guilt, was so 
considered at the time by the whole country, and must be so inter- 
preted by every Senator on this floor. 

but the defendant, aecording to the reasoning of his counsel, is en- 
titled to great credit for the manner in which he treated the letter of 
Captain Robinson, written on the 2d of April, 1875. I ask leave to 
refer to it. It appears to have been tiled, but when, the Adjutant- 


General could not state. He did not receive it until the 3d of March 
last. 


[Personal.]} 
Sart Louis Barracks, Missouri, April 2, 1875. 


I have the honor to inform you that Iam now preparing a set of charges 
against the firm of J.S. Evans & Co., post-traders at the post of Fort Sill, Idaho 
Territory. Ihave been stationed at that post since its first location in 1868. Among 


Si 


t nany charges lam preferring against this firm is one of malicious slander, in | 
which both members of this firm have repeatedly stated, not only to myself but 
to Brevet Major-General Hazen, Brevet Mejor-General Grierson, and many others 
of the officers of the Sixth Infantry and Tenth Cavalry, that they were paying you 
at one time $15,000 per year, at another date 312,000 per year, $1,000 per month in ad 
vance, and only ashort time ago Mr. J. J. Fisher stated in my quarters at this post 
that he was still paying you the same amount. He also informed General Grierson 
at the same date at this post of what he termed “these facts.’ 1 was, while at the 
post of Fort Sill, Idaho Territory, on the post council of administration many times 
wits “recorder The repeated statements of both J.S. Evans and J.J. Fisher to 
© fact that they could not sell their goods any cheaper to the men and oflicers of 
the United States Army becanse they were obliged to pay to the Secretary of War 
£15,000 per year, monthly in advance, I took down carefully with day and date and 
the names of the officers present who heard these statements made. They were 
made before me officially as the recorder of the post council of administration | 
I have thought that you, sir, should know these facts before I brought them to | 
your official notice by sending the charges to you through all of the ollicial chan 
nels, and to ask your advice as to the best and most « xpeditions manner of bring- 
ing these men to justice. Every man and officer of these regiments have been | 
most outrageously swindled by this firm, as IT have abundant testimony to prove 
If I leave the Army by sentence of the general court-martial that has just tried 
me, it is by getting into unavoidable debt to these men, who, after getting all the 
money L had, now seek to ruin me, knowing that 1 alone am in possession of all the 
facts in the case against them. IT honestly believe that these slanders on your name 
and action are false, and shall bring this firm to speedy justice, whether I am in 
or out of the Army, and ask of you, sir, your advice as to my procedure before 
vetion wuld IT remain in the Army, I shall, if you desire, transmit all of the | 
cuments entire to you for your information and such action as you may see fit to 
ke. IT willeither act as prosecutor or witness, as you may clect. Many of my 
ites are at my home in Baltimore, some of them here; but I have enough to draw 
arges on here, which Lam now doing. Several newspaper men have made me 
ery alluring offers for these papers, but I prefer to take the course I am now do- 


i so as to get officially all the facts on record before a court of justice against 
these men 


Iam, General, your obedient servant, 
GEO. T. ROBINSON, 


Captain Tenth Cavalry. 
lion. W. W. Be_Knar, 


Secretary of War 


it was received does not appear. The Adjutant-General states that 
when the defendant showed him this letter he remarked to the de- 
fendant that it looked like an effort at black-mail, that the Secre- 
tary then asked for the proceedings of the court-martial, and on the 
i4th of April, 1875, the defendant wrote upon them “approved by 
the President,” and Robinson faded out under the action of superior 
authority, with this sentence upon him. 

Q. (By Mr. Cakventer.) Now, what was the judgment? 

A. The sentence was, “to be cashiered and forfeit to the United States all pay 
and allowances now due or to become due, and to have his crime, name, place of 
abode, and punishment published in and about Philadelphia, Pennsylvania, and 
Saint Louis, Missouri.” The sentence is “ approved.’ 

So Robinson was disabled and disposed of, and no notice was taken 
of the extraordinary developments of this letter. Suppose the de- 
fendant had then informed General Townsend that for four years 
he had been receiving as “clean presents” one-half of all that Evans 
had paid Marsh, that it was a mistake that Evans had paid the 
whole sum to him, is it probable-he would have remained in the War 
Office another year? 

lf, when the defendant was approached by Marsh or Evans, or both, 
with the intimation that he or his family could share in the sums to 
be paid by Evans to Marsh, in the language of the agreement, in con- 
sideration of his being appointed post-trader at Fort Sill, the defend- 
ant had shown Roman firmness and had said to them— 

Shall we contaminate our fingers with base bribes, 


Or sell the share of our large honors 
For 80 much trash as may be grasped thus, 


this spectacle would have been spared to him and to us, and the 
country would have escaped a great scandal. But, as I have en- 
deavored to show, he determined otherwise and basely betrayed the 
contidence reposed in him. 


Mr. President and Senators, I have endeavored in an humble way 
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to call your attention to the leading facts and considerations con 
nected with the case. My aim has been to confine myself strictly to 
such discussion, and as far as I might be able to aid this court in a) 
riving at a correct and proper determination of the case. I know 
there are many minor points to which I have not alluded for want of 
time. You will not overlook them in your deliberations. The result 
of such deliberations is anxiously looked for by the*people. They are 


| carefully watching to see if official crime can be surely, effectively, 


and lastingly punished. Not that official crime and peculation are 
more prevalent now than heretofore. On the contrary, the statistics 
show that the percentage of official delinquency and of loss upon the 
receipt and disbursement of public moneys is less now than in any 
other decade in our history. 

Let me refer to one or two examples. Most of you will remember 
the defaleation of the postmaster in New York under Mr. Van Buren. 
Suppose Mr. James, the present postmaster in New York, should re- 
peat the crime of Mr. Fowler, his predecessor. Does any one believe 
he would escape the most summary and condign punishment for his 
crime? Suppose Cabinet officers should again repeat the monstrous 
crimes perpetrated by some of the Cabinet under President Buchanan. 
Does any one believe they would escape punishment? 

The public mind is in a ferment upon this question. The people 
will not brook any failure on the part of the tribunals charged with 
the enforcement of the Constitution and laws to discharge with firm 
ness and impartiality their respective duties, to punish official delin 


| quency and crime and by example to restrain the recurrence of such 


delinquency and crime in the future. 

We ask, therefore, in the name of the people and on behalf of the 
House of Representatives that by the solemn judgment and decree of 
this high tribunal the brand of official infamy shall be placed upon 
the defendant, as provided by the Constitution he has violated, so in 
delibly as not only forever to debar him from holding any office of 
honor or profit, but which shall also serve as a warning and example 
to all others in like manner tempted to offend. 

Mr. Manager LORD. Mr. JENKs will make the argument on the 
part of the managers. 


The PRESIDENT pro tempore. Senators will please give atten 


| tion. 


Mr. Manager JENKS. Mr. President and Senators, having been 
called upon in the emergency of my colleague’s sickness to supply 
his place, and to discuss the evidence with reference to the guilt o1 
innocence of this defendant, I shall have to ask the indulgence of 
the Senate somewhat to remarks which are not fully as coherent as I 
should desire they should be. From the time I knew I was to ad 
dress this Senate up till now I have not had time even fully to go 
over the evidence; but having participated somewhat in the prepa 
ration of that evidence it is possible I may with a good deal of accu 
racy state the facts of the case and submit the principles on which 
the question of guilt or innocence must ultimately be decided. 

The question now before the Senate and which must be answered 
by each of you as a Senator and a judge in the case is, is this defend- 
ant guilty oris henot guilty? Thequestion will be propounded to each 
Senator, and each of you must say whether he is guilty or not. Of 
what is he guilty, or of what not guilty, is the question each of you 
must ask himself on the propounding of that question, “ What am I 
to say he is guilty of, or from what am I to exculpate him,” is the 


| question you will have to ask yourselves. There is no other question 
This letter was written at Saint Louis on the 2d of April. When | 


submitted to you atthis time. Every element entering into the ques- 
tion of guilty or not guilty, it may be contended, must be answered 
in that simple answer of guilty or not guilty, and as a part of it, the 
counsel for the defendant say, you must answer the additional ques- 
tion “ Have I a right to judge or have I not ;” that is you must rean 
swer on the question of jurisdiction. I apprehend this is not so. 
But to enterinto a discussion of that question would be trenching on 
that which has been assigned to other managers; but I may suggest, 
that if you have power to answer at all, you have power to answe! 
the truth. When the question is asked you, is this man guilty 01 
is he not guilty, if you have power to say he is not guilty, you hav: 
power to say he is guilty. A man never can be justified in telling 
that which is not true. It may be that it is a man’s duty sometimes 
to say nothing, to tell nothing, and I apprehend there are some cases on 
earth when it is absolutely wrong to tell the truth ; but it is never 
justifiable to tell a falsehood under any circumstances either in a court 
or elsewhere. So that when it comes to answering this question you 
should answer it upon your consciences whether he is guilty or not 
guilty, or not answer it at all. The question as to whether it is your 
duty to answer it at all after you have voted against jurisdiction 
has been treated pretty fully by one of the managers heretofore, and 
will receive further consideration from one of the managers in the 
future. 

The question being is this defendant guilty or is he not, the first 


| inquiry ison what are you to answer whether he is guilty or not. 


For this you go to the articles of impeachment, and we may say 1 
brief that those articles of impeachment simply charge that he is 
guilty of bribery. That isthe substance of the charge. There are now 
of the forms of an indictment at common law, because they are not 
required, nor would they even be permitted here; but in substance 
it is a charge of bribery ; that is, is this defendant guilty of bribery 
or is he not? On that question of guilt or innocence the inquiry 
then would be, What is bribery? 








TRIAL OF 





Bribery had a definition at a very early period in the history of the 
law. In oriental countries where despotic rule existed, where the 
sovereign owed no duty to the subject unless he received some consid- 
eration for it, and he derived his title to his sovereignty by the divine 
right of kings, every suitor approached the judgment seat with a gift 
in order that he might command the attention of the one who was to 
judge his cause. But in modern jurisprudence where we recognize 
that the duty of allegiance has its correlative duty of protection and 
vindication, to approach the judgment seat with a bribe in the hand 
has been regarded as acrime. The Jewish law four thousand years 
ago delivered amid the thunders of Mount Sinai had established the 
principle as we now recognize it. To the rulers of Israel the com- 
mand came: 

Thou shalt not wrest judgment; thou shalt not respect persons, neither take a 
gift: for a gift doth blind the eyes of the wise, ont pervert the words of the 
righteous.— Deuteronomy : xvi, 19. 

This was the rule with reference to bribery under the Mosaic law. 
A gift was the name it assumed, and a gift is the name that the hon- 
orable counsel [Mr. Blair] desires to give it here. I will not quarrel 
with him about names. He may call it a gift or call it what he 
pleases; but it was called a gift under the Mosaic law, and it was 
this that blindeth the eyes of the wise and perverteth the language 
of the righteous. At the common law the definition was more re- 
stricted. ‘“* Where a person concerned in the administration of justice 


taketh any undue reward to influence his behavior in office,” was the | 


definition given to the crime of bribery in Blackstone’s Commenta- 
ries. By this definition it was restrained or restricted to the judicial 
office in Blackstone’s time. But under the Constitution of the United 
States that definition is extended, and the Constitution provides that 
the President, the Vice-President, or any civil officer of the Govern- 
ment shall be removed from office upon conviction of bribery, showing 
that the crime of bribery was extended from the common-law signifi- 
cation to a broader signification, including at least all civil ofticers of 
the Government. Hence the present definition of bribery under the 
Constitution of the United States would be something like this: 
“Where a person concerned in the administration of government 
taketh any undue reward to influence his behavior in office.” 

Then the question you have to decide with reference to this man is, 
first, was he concerned in the administration of Government? Second, 
did he take any undue reward to influence his conduct in office? If 
the affirmative of these be established, the case is made out and he 
is found guilty; if the negative, he is not guilty. 

However, there has been some little of discussion in this case which 
indicated that the defendant’s counsel claimed that there must be a 
statutory crime in order to justify a conviction of the crime of brib- 
ery. We deny that ground and would say as a fact the Constitution 
itself says that bribery is a crime for which youcan convict. But we 
need not stand upon that alone, because there are statutes which de- 
fine the crimesufficiently, found on page 110 of the trial RecorpD, which 
completely cover the case in all its essential particulars. The first of 
these sections I will read, excluding that which would have no rele- 
vancy to this case: 

Every member of Congress, or any officer or agent of the Government who, di 
rectly or indirectly, takes, receives, or agrees to receive any money, property, or 
other valuable consideration whatever * * * for giving any contract, office, or 
place to any person whomsoever, or for his attention to, services, action, vote, or 
decision of any question, matter, cause, or proceeding which may then be pending, 
or may by law or under the Constitution be brought before him in his official ca- 
pacity, or in his place as such member of Congress, shall be deemed guilty of a mis 


demeanor, and shall be imprisoned not more than two years and fined not more 
than $10,000. 


This is section 1781 of the Revised Statutes, so much of it as is rel- 
evant to this case, excluding some verbiage that is not pertinent here. 
Then section 5501, reduced the same way, reads as follows: 

Every officer of the United States, * * * who asks, accepts, or receives any 
money * * * with intent to have his decision or action on any question, matter, 
cause, or proceeding which may at any time be pending, or which may be by law 
brought before him in his official capacity, or in his place of trust or profit, influ. 
enced thereby, shall be punished as described in the preceding section. 

So that these two sections leave it substantially as the common 
law left it. No contract is necessary in advance concerning the bribe; 
there need not be any influencing of behavior at all. It is not nec- 
essary that his conduct should have been influenced, nor is it neces- 
sary that there shall have been any previous contract concerning this 
bribe; but if he took it, knowing it was intended to influence his be- 
havior, or if he took it and his behavior was influenced, in either of 
these events he is guilty of bribery, and must be convicted of the 
crime. 

Mr. BLACK. If he took it with intent that his behavior should be 
influenced. 

Mr. Manager JENKS. The learned counsel suggests if he took it 
with intent that his behavior should be influenced, and I am thank- 
ful for the suggestion, for I feel very well assured in saying that is 
not the law. It is not whether he took it with the intent that his 
behavior should be influenced, but the intent is in the power of the op- 
posite party. For instance, suppose a judge on the bench had a cause 
trying before him, and some one should approach him and say “ Here, 
I will give you $1,000 if you will decide this cause in my favor ;” the 
judge takes the bribe, takes the money, and makes up his own mind 
“Now, I will not decide this cause in a single particular different 
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tent would not exist in the judge’s mind; he would not contemplate 
that his decision was to be intluenced, but he would firmly resolve 
that it should not be; but in the case of Lord Bacon that very 
transaction occurred many times; a large number of times, I think, 
in the charges against Lord Bacon. The bribe was taken with the 
distinct intention in his mind not to be influenced, because he de- 
cided it against the party that gave him the bribe; but the British 
House of Lords said: “That is no defense; if you knew that was 
given to you as a bribe, no difference what your intent was in receiv- 
ing it, you are a criminal.” Will you fall below the justice of Great 
Britain two hundred and fifty years ago on this subject of purity or 
impurity? Will Great Britain in 1620 be more pure than the United 
States in 1876? If he took the money, and he knew or had reason to 
know that it was intended to influence his conduct, he is guilty of 
the crime of bribery, and you must convict him. So the honorable 
counsel’s position is not true. It may have been his intent “I will 
not waver in my official duty one single scintilla;” but if he took it 
knowing it was intended to influence his action, he is guilty of the 
crime. That is all the answer we have to make to that suggestion of 
the learned counsel. 
Then the inquiry is: First, was this man an officer of the Govern- 


|} ment? Second, did be take an undue reward? Third, was that un- 


due reward intended to influence his conduct in his official behavior ? 
These are the questions, and these are all you have to decide in the 
affirmative to find this man guilty. 

First, was he an officer of the Government? That is an undisputed 
fact, and further discussion of it is unnecessary. 

Second, did he take an undue reward? Of that there is no con- 
troversy. Mr. Marsh proves that seven payments were sent him by 
express. The different express agents prove that they went to his 
hands. Mr. Dodge, the delivery agent of the money, proves that he 
took his receipt for that money he delivered. It is proven by testi 
mony indisputable, and not disputed I believe by the defendant's 
counsel, that that money came from Fort Sill, and that it was a part 
of the money paid by John 8S. Evans or Evans & Fisher. So that he 
was an officer of the United States and he took undue reward. ‘There 
are five payments which are preven to have been paid by certificates 
of deposit on which his own name occurs. In addition to that, Mr. 
Marsh proves that he paid him from November, 1870, to January, 
1876, regularly, quarterly, for the first year and half the sum of $1,500, 
and semi-annually for the remainder of the time $1,500, Mr. Evans 
says he paid over $43,000 to Mr. Marsh, and Mr. Marsh says the half 
of that was regularly paid to this defendant. Then we have these 
two facts fixed. He was an officer of the United States. He received 
undue reward indisputably. Then the remaining question is, was it 
to influence his behavior in office, or was it intended to influence his 
behavior in office or calculated to doit? There is some hiatus in 
the definition. The words “ calculated” or “intended” must be sup 
plied, but either one would make it the same thing. Then was this 
payment intended to influence his behavior in office?) And on that 
the main question in the case depends, and as I understand it the 
main defense rests on the fact that it did not influence his behavior 
in office. 

As I said before, it is not important whether it did influence it or 
not; but did he know or had he such means in his power as that a 
reasonable man would know that it was intended to influence his be 
havior in office? If he had, then he is guilty. ‘he learned counsel 
at the opening of the case started out with saying that they had a 
complete defense on the merits, but it was extremely painful. IL ap- 
prehend that was true. They had a defense, they thought, but it is 
not complete, and the second part | apprehend is true, that it was ex- 
tremely painful. That arises from the fact that it must be a defense 
gotten up, not from the truth of the case, but from the ingenuity of 
the counsel; that is, the pleasures of conception and the pains of pa 
turition had to be co-existent; and as the ingenuity of the counsel 
Aalto get it up and deliver themselves at the same time, this un 
natural conjunction of conception and parturition coming together 
made it extremely painful, as it is contrary to the course of nature. 
Nature isever true, ever consistent, and ever beautiful, and we must 
decide this on the truth rather than upon the ingenuity of the coun- 
sel. It is likely that if you were to decide upon the ingenuity or 
learning of the counsel, the defendant would have a good defense ; 
but if you decide it upon the truth of the case it is quite a different 
matter. 

Then they introduced—and one of the learned counsel said the 
whole moWiileeé their defense depended on one of these questions— 
the evidence of John 8. Evans, who swears he did not give this with 
any corrupt motive, or that be did not give it for the appointment, 
or something of that kind; that he did not have any previous con- 

tract or any previous arrangement, but he intended it simply as a gift, 
| simply for good-will. That is the first defense. As I stated before, 
| it required no previous contract, and learned counsel well know that. 

They know the lawof bribery was laid down in Deuteronomy, wherein 
it says, “Thou shalt not take a gift;’ so that the fact of this being a 
| gift they well knew would not constitute a defense; but that was 

their whole morale. 
| Another defense was that it did not raise the price of provisions on 
| the soldier or that it did not affect the price of Evans’s goods one 
cent. That is the second ground. That is equally unimportant. It 


from what I would had that bribe not been paid to me.” That in- | is no difference whether it had any effect or not; but if it was ac- 
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cepted with the knowledge that it was intended to influence his ment until long after this, until some time in October. But what 


action, the crime is fully proven. 

Then let us inquire concerning this fact; and in the inquiry into 
the facts of any case there is one principle in nature that is often 
run against by testimony which is either incoherent, or false, or man- 
ufactured for the occasion. That is, time in its course is of uniform 
rate, and extends in a straight line from the eternity of the past to 
the eternity of the future; and wherever a tortuous system of testi- 
mouy is organized, it is always in danger of infringing on this uni- 
formity of rate or this rectitude of line. So that in testing testimony 
and in testing intentions concerning this matter, this question of 
time may be considered, and the first place wherein this case collides 
with that is this: The testimony of Caleb P. Marsh on cross-examina- 
tion is largely relied on by the defendant; and the learned counsel 
made the inquiry of Marsh, as found on page 178 of the trial Recorp, 
to which Marsh testified that the fact of this appointment arose from 
the friendship that existed between him and this Secretary of War; 
the friendship was the ground of the appointment; aud that friend- 
ship, if you remember—and I can give you the page of the Recorp 
if any of you desire it, or if they controvert it—originated from the 
fact that Mr. Marsh had been very kind to the defendant’s wife in 
her sickness. 

First, the ground of the appointment was friendship; second, the 
friendship arose from kindness to the defendant's wife in time of 
sickness. Now, what are the facts? This runs against the rectitude 
of the line of time and its uniformity of rate. The defendant’s wife, 
you will find in the testimony, was not sick until in September. In 
September his wife was sick, and the application of Marsh is made 
on the 16th of August. 

How can that be? “It is a friendship in consequence of your kind 
attentions to my wife that originated this appointment ;” and that 
sickness was in September; and yet on the 16th of August the follow- 
ing letteris written. Idesire also to call your attention to the verbi- 
age of the letter found on page 132, trial REcoRD. Notice this letter. 

The letter is dated Tuesday, August 16, 1270: 

No. 51 West THIRTY-FIFTH STREET, 
Tuesday, August 16, 1870. 


My Dear Sik: You will remember my application to you in Washington a few 
days since for an Indian tradership. Following your suggestion— 


That is, following the suggestion of the Secretary of War— 


I wrote to a friend in Kansas and yesterday received a reply. My friend advises 
me to apply for Fort Sill and Camp Supply. He says also that he is informed that 
the latter post is to be abandoned and the supplies concentrated at Fort Sill, but 
that you will know the facts in regard to this rumor; if true it will be only worth 
while to apply for the fort. The post was not mentioned by you as among those 
already promised, and I venture to hope has pot been. 

I write to you at once, so that in case it is yet free my application may be filed. 

I shall send te Ohio immediately for the recommendations of Senator SHERMAN 
and Kepreseptative Stevenson, which I can secure without trouble, and as soon as 
received will send a formal application. 

Prior to the 16th of August it seems that they had been in con- 
versation, and it seems the Secretary of War had suggested to him, 
“Now, you find the best post, and you will find that by inquiry, and 
when you find this best post make your application and it will be 
allright.” Yet they say it was in consequence of a friendship to his 
wife, occasioned by kindness in sickness in September. They must 
have been gifted with prescience to ascertain this kindness in ad- 
vance, to arrange for the appointment on the basis of what did not 
exist. There had been a very casual acquaintance between the first 
Mrs. Belkuap and Mr. Marsh before this, if they had known each 
other atall. His acquaintance with Mrs. Belknap was casual at any 
time. ‘There was no evidence he had ever seen Mrs. Belknap at any 
time prior to this letter. In any event, his acquaintance was but 
casual, so that the allegation that the appointment was in conse- 
quence of the kindly feeling induced by the attention of Mr. Marsh to 
the Secretary’s wife during sickness is simply a manufactured state- 
ment, and not true, 

Here L may call attention to what may not be unimportant. That 
is that this defendant bears a good reputation as Secretary of War. 
What does a good reputation as Secretary of War imply and also a 
good reputation as aman? It implies that he is prompt in his atten- 
tion to business; that he is faithful in his attention to business; that 
he is just in the discharge of his duties. If he was different from this 
it was out of his ordinary line of conduct; and if it was out of the 
ordinary line there must have been some strong motive; there must 
be a motive that diverts a man of rectitude, of principle, of prompt 
business habits, of systematic attention to all that concerns him, to 
make him unsystematic, to make him careless, or to make him unjust. 
If there is in this case that which shows you this defendant, whose 
habits were systematic, uniform, and just, was unsystematic, ununi- 
form, and unjust, yon must see there was some motive for this, and in 
the inquiry for that motive you come to nothing on earth but this 
bribe taken by the defendant. With reference to this, either this 
motive, which he says was the ground of action, the kindness to his 
wife, is not true, or else this letter was back-dated. 

Mr. CARPENTER. You overlook the fact that there is a great dif- 
ference in this country between applying for an office and getting it. 
He did not get the appointment until October—long after he applied 
for it. 

Mr. Manager JENKS. The learned counsel has suggested very 
kindly, for which I am thankful, that he did not get this appoint- 


does this letter say? Does it not indicate and prove that there was 
some understanding that this man was to have a post and that hy 
had got the suggestion from the Secretary of War to find out where 
the best post was? It seems to me that is what it means. If a man 
who is a truthful man tells that which is false, or if a man who is an 
officer makes a false entry, it is a pretty strong presumption that 
there is some motive for that false entry or that falsehood. This let 

ter was written the 16th of August, 1870, and you will find by looking 
on the record it is marked as received on the 16th of August, 1870, 
here at the War Office apparently ; and that it is marked “ file” on 
the same day. That is, on the 16th of August, 1870, this letter js 
written ; on the 16th of August, 1870, this letter is received; and on 
the same day it is marked “file.” If that is false and it was not re- 
ceived on that day and was not filed on that day, if it is inthe hand- 
writing of the Secretary of War, it indicates that the Secretary of 
War in this case was not systematic, was not truthful, and perhaps 
was not just. We will come to this point again. Mind, he bears a 
good character, and it is exceptional if he is not truthful, faithful, 
and just. We say this letter was not received by the Secretary of 
War at the War Office on the 16th day of August, 1870. Let me tell 
you why. The Secretary of War, as proven by Mr. Crosby, left the 
War Office on the 12th day of August, 1°70, and did not return until 
after the 7th day of September, 1570. How could he receive the let- 
ter on that day and mark it “filed” on that day in his office if there 
was not some motive for this false entry and this false filing? Look 
at Mr. Crosby’s testimony, and you will find he swears that the Sec- 
retary left on the 12th day of August, 1870, and did not return until 
after the 7th day of September, 1°70. Therefore, here is a false en- 
try made in his own handwriting by a systematic, careful, prudent, 
just man. Is this no indication of guilt and that he had no motive 
for that except the friendship for his wife? Do you believe that? It 
requires more credulity than I can command to believe any such thing 
as that? 

There is another fact. If you will notice you will see the application 
of John 8. Evans was made on the 18th of August, 1870; that is, the 
application on which he was appointed. In order to make the trans 
action look decent of course Marsh’s must be dated two days ahead, 
and hence one as made on the 16th and the other is on the I&th; 
and then the Secretary could say, “this post has been given out,” as 
he did say to Mr. Evans when he applied. In this way the matter is 
all perfectly explicable, but it is utterly inexplicable from the theory 
of anything like innocence. So that here we say is a false entry, the 
very first thing that was done. 

This is not all with reference to this case. If you go to the post 
trader's book and look at that, as indicated in the record, you will 
find an additional fact, that Mr. Marsh appears to have been recom 
mended, as written on the post-trader’s book, by Job Stevenson and 
by Senator SHERMAN. If this man is a careful business man and sys 
tematic, of course there would be no false entries made there. As a 
fact Job Stevenson did not recommend this man until the 2d day of 
November, 1870, yet he appears as recommended by Job Stevenson. 
Senator SHERMAN did not recommend him at all. It is possible Sen 
ator SHERMAN might have recommended him by parol, but if he did, 
they could have easily proven it, because the Senator was here pres 
ent,and they did not. There is nothing on the record to show he 
ever cid recommend him. Hence we find there is all of this falsehood 
connected with the appointment itself, 

Gentlemen, is this explicable on any other ground than that this 
man was acting out of the ordinary line of a good character. It can 
only be explained by the fact that “a gift blindeth the eyes of the 
wise and perverteth the words of the righteous.” That is just what 
it was. Before that he went in aright line. Trath perhaps before 
that was his guide, but whenever he comes to take a bribe, then of 
course he is perverted from the right line, and the character that had 
been truthful and consistent before becomes blackened and degraded 
by talsehood. This is the state of facts in the appointment itself. 

There is another system of facts to which I wish to call your at 
tention. Mr. Evans testifies that there was an agreement or unde! 
standing between him and Mr. Marsh at the making of their contract 
on the &th of October, 1870, that the military reservation was to be 
enlarged; and then the additional fact is proved that there was to 
be but one post-trader at each post. Those two facts were known 
by Mr. Marsh. How did he knowthem? They show that on the 7th 
of June, 1871, an order was issued that there should be but one post- 
trader at the post; but how could Mr. Marsh contract with this Mr. 
Evans and tell him, “ You are to have the monopoly of this business, 
because there is to be but one post-trader at the post?” He had it 
by the prescience which he derived from the Secretary of War. It 
could have been known to no person else, because nobody but the 
Secretary of War could pronounce authoritatively that there was to 
be but one post-trader at the post. 

Hence in the contract between Evans and Marsh, Marsh manifested 
a prescience which he could not have possessed or derived from an) 
other source than the Secretary of War. But he had foreknowledge 
in another respect. He knew that reservation was to be extended in 
its limits. How could he know that? He could only know it from 
the Secretary of War. In 1868 you will find, by reference to a com- 
munication by General Pope, that there had been a recommendation 
to enlarge this reservation. That had lain until after this contract 
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wasmade. Isit likely that Mr. Marsh would have known that there 
was lying there among the archives of the War Office a recommen 
dation by some commanding general in the West to enlarge this mili- 
tary reservation unless it was communicated to him by some person 
who had that knowledge, and whom did he associate with but the 
Secretary of War who had any such knowledge as that? It was from 
him and from him alone that he could have derived that. information. 
hen how was it after the post had been let to Mr. Evans on the 
recommendation of Mr. Marsh ® I want these facts exactly worked 
out. The counsel feel a great deal of comfort is to be derived from 
the fact that everything was done regularly through the military 
channels. If you look at the different communications on that sub- 
ject you will find that in 1868 the recommendation was made to en- 
jarge this military post, and that soon after this contract was made 
with Evans the first steps are taken to enlarge the post from what it 
had been. 

Then we have this evidence from three witnesses. Mr. Fisher and 
Mr. Evans both swear that they wrote to Mr. Marsh concerning the 
enlargement of this military reservation, and Mr. Marsh swears that 
he sent the letters in every instance to Secretary Belknap. How 
could it be enlarged except through the military channels? The fact 
that the communication was made through the military authorities 
and that every thing was done through them is no evidence that there 
was no communication from Evans and Fisher to Marsh and from Marsh 
to Belknap; but the fact that Marsh could state that the reservation 
was to be enlarged and that it was enlarged so soon after this con- 
tract in obedience to requests made by John S. Evans indicates that 
that there was some secret understanding between these men, and 
that this man, who before had been righteous, had been perverted by 
the taking of a gift. Therefore their answer that this was through 
regular military channels is entirely insufficient in this case. 

Then there is another fact which exists which they seem to think 
answers pretty largely to one branch of the case; that is, that the 
communication in regard to the selling of whisky on this reservation 
was first through the regular military channels. A sufficient answer 
to this is that all that must have been through regular military chan- 
nels; but it does not follow from that fact that some person outside 
of the regular military channels did not expedite it. It does not fol- 
low from that fact that this man was not receiving $3,000 a year at 
all. John 8. Evans swears, and so does Fisher, that they wrote to 
Marsh coneerning that matter, and Mr. Marsh swears that he for- 
warded those letters to the Secretary of War,and then through the 
regular military channels comes the communication by which the res- 
ervation is enlarged. There is just the whole story. It is all con- 
sistent and all true. It was done through the military channels and 
it was inspired by the contract of Marsh and Evans and at the in- 
stance of Mr. Marsh directly to the Secretary of War. 
no facts which they give in evidence that constitute any sufficient 
defense to the charges that the enlargement of the reservation and 
the right to sell whisky were quickened or inspired by letters from 
Marsh or by letters forwarded by him. 

Then having ¢onsidered, first, the cireumstances of the appoint- 
ment and shown that it was surrounded by falsehood, let us proceed 
a little further and see whether the Secretary has been diverted from 
the straight line of truth or not. If he has been thrown out of the 
straight line of truth you must find the motive for it. If he has acted 
differently from what an upright, intelligent man would act, you 
must find the motive; and that motive is easily found when you con- 
sider all the facts of the case, but is utterly inexplicable without all 
the facts of the case. 

The next, fact we will call your attention to is the article in the 
New York Tribune. This defendant was Secretary of War. If any 
wrong was being done under the control of the War Office it was his 
duty to right it. He was an intelligent Secretary of War and knew 
his duty; he was an upright man prior to this time and was only per- 
verted by some strong motive. If he was perverted it must have 
been done from some other cause outside of mere carelessness and 
negligence, because he was a diligent and competent man prior to 
that time. It is their allegation and they prove it. Here is the New 
York Tribune. I will call your attention to the article especially. 
It is found on page 116 of the trial Recorp. It is dated the 16th 
day of February, 1872, and is as follows: 


Army officers stationed at forts in the West complain of the extortions practiced | 


by the post-traders— 


‘“ Extortions by the post-traders.” They were under his control. 
was a just man, if his character as proven be true— 


He 


and of the gross abuses practiced under the law which authorizes their appoint- 
ment. These traders are given the exclusive privilege of selling goods upon the 
military reservations to the officers, soldiers alan and emigrants. The priv 
liege is so valuable that it is obtained by political or family intluence at Washing- 
ton by men who never go to the posts or engage in the business, but farm out the 
privilege to actual traders for sums amounting in some cases to $10,000 or $12,000 a 
year. The traders occupy relations to the Army similar to those the sutlers held 
during the war, with this exception: that the sutlers were under control of the post- 
commanders, and the soldiers were protected against their rapacity by the power 
of a council of officers to fix a tariffof prices at which goods should be sold, whereas 
he traders are appoinved by the Secretary of War. 


Calling his attention to his power over them— 
and having no competition— 

Calling his attention to that infamous order by which he forbade 
having more than one post-trader at a post— 
and being under no control— 


So there are | 


| &ppoint one or more traders at each militar 
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Calling his attention to that order by which he denied the council 
of officers the right to control it 


charge any price they please. The sutlers were abolished at the close of the war 
and the Commissary De partment was required to furnish the necessary article 
merly kept by the sutlers and to sell them to the soldiers at cost price. This law 
the commissaries found irksome and they have always managed to evade it 
after it went into effect, the Adjutant-General issued an order allowing any one t 
trade ata military post who should sh®w fitness to the department commander 
This was a good arrangement for the troops, for it gave them the advantage of « 
petition; but it did not suit the traders, who have always sought exclusive priv 


Ueges. It lasted until the summerof 1870, when, on the recommendation of the Sec 
retary of War, a section was put into the 


s for 


Soon 


ou 


Army bill authorizing the Secretary to 
y post “for the convenience of emigrants 
Phe section was plausibly worded and passed with 
Under it the Secretary appoints but one trader at each post, and re 
fuses to appoint more, so that this single trader, havinga monopoly of all the bus 
ness, plunders the officers and men by charging them 
no escape from his rapacity, because the « 

had over the sutler 


freighters, and other citizens 
out objection 


outrageous prices Lbere is 
s have no control over him as they 


. ority for uling that traders’ privileges 
are systematically farmed out by those who obtain them from the War Department 


The Secretary is not charged with being cognizant of these practices, and probably 
has not been informed of them. One of the most outrageous cases of the kind is 
described in the following letter from an officer stationed at Fort Sill, Indian Tet 
ritory 

“T have incidentally learned that yo 
required from the traders here for the 
to write you the facts in the As there 
matter and as, in common with all others here 


There is good autl 


have a desire to know whether a bonus 


tradi 


ged 
no secret made of the 
I feel it to be a great wrong I tl 
you will readily excuse the presumption which my writing unasked by you might 
indicate. I have read the contract between J Evans, a Fort Sill trader, and ¢ 
P. or ©. E. Marsh, of 1267 or 1870, Broadway, New York, office of Herter Brothers 
whereby J. 5. Evans is required to pay said C. P.or C. E. Marsh the sum of $12,000 
per year, quarterly in advance, for the exclusive privilege of trading on this mi 
tary reservation I am correctly informed that said sum has been paid sinc« 
soon after the new law went in force, and is now paid, to include some time in Fe 
ruary next. This is not an isolated casé [am informed by officers who were sta 
tioned at Camp Supply that Lee & Reynolds paid $10,000 outright for the same « 
sive privilege there. Other cases are talked of, but not corroborated to me 
to state, the tax here amounts to near $40 per selling day, which must necessarily 
be paid almost entirely by the command, and you can readily see 
aan goods as we are compelled to buy must be gric 

not being a revenue for the Government and Mr 
to every one at the post, it is felt by evéry 
before, a very great wrong.” 


and have been ur 


u 
privilege of 


cant seems to be 


Ss 


18 
b 


sufficient 


that prices of 
It 


ranger 


vously augmented thereby 
Marsh being an entire 
one informed of the facts to be 


as I said 


There is asubstantial history of the facts of this case communicated 
in the New York Tribune. Mr. Crosby proves that this article was 
read by this defendant. Then had he guilty knowledge? If he had 
guilty knowledge and had it in his power to remove this man that 
was thus black-mailing thissutler or the soldiers, whichever you please 
to call it, (because it is no less a crime to black-mail the sutler than it 
would be the soldier,) he shoul have removed him; but if after that 
he continues to receive from this man that is thus black-mailing the 
sutler or the soldiers, whichever you please to say, money to the ex 
tent of the one-half of $12,050 per year, is he not guilty? 
that guilt influence his behavior in office ? 
Secretary of War take? He begins in conformity to the instincts of 
a good officer. He had been a man of good character. He had been 
a Secretary of War who was prompt, diligent, and faithful. He read 
this article of the 16th of February, 1972, andon the 17th of February, 
1872, he issues the order which I will read. For a time perhaps he 
said, “I will cease to receive this filthy gain, and I will recover 
the integrity which my prior character has indicated. I will cease to 
participate in black-mailing either this sutler or these soldiers, and I 
will stop this abuse.” That was the instinct of bis nature; but little 
by little the greed of gain ate into this pure instinct and made hima 
corrupted mass, which for years and years went on festering till it left 
him the poor creature he is now. In conformity to the instincts o 
his nature on the 17th of February, 1872, he makes the following order: 


Does not 
Then what course didthe 


WAR DEPARTMENT 
Washington City, February 17, 1872 
The commanding officer at Fort Sill will report at once, directly to the Adjutant 
General of the Army, for the information of the Secretary of War— 
Just observe how completely this order covers the case- 


as to the business character and standing of J.S. Evans, post-trader at that post 
whether his prices for goods are exorbitant and unreasonable, or whether his goods 
are sold at a fair profit; whether the prices « harged now and since his appointment 
to that position by the Secretary of War, under the act of July 15, 1870, are higher 
than those charged by him prior te that appointment, when he was trader ander 
previous appointment; whether he has taken advantage of the fact that he is sole 
trader at that post to oppress purchasers by exorbitant prices; whether he charges 
higher prices to enlisted men than to officers; and whether he has complied with 
the requirementsof the circular of the Adjutant-General’s Office issued June 7, 1871. 

The commanding officer is expected to make as full and as prompt report as is 
possible, 

Then on reading that article, charging all this wrong and fraud, 
he issues an order asking for information from an official source. In 
obedience to that order he gets a response, after he had made that 
inquiry, and in the inquiry had failed to inquire of the fact that he 
himself knew, whether this Evans was paying the money to Marsh. 
He did not need to inquire for that fact because he knew it; but his 
instinct at that time probably was, ‘‘ We will stop that. I have done 
enough for this kindness to my wife,” (which did not occur till Sep 
tember, when he had substantially appointed Marshin August.) That 
was probably the instinct which inapired that act. He did not ask 
the post-commander whether this was true or not; but he asked for 
these facts generally and received a response. This is the response, 
dated February 23, 1872: 


I have the honor to acknowledge the receipt of your letter dated February 17 
1872, relative to the post-trader at this post 

I understand J.S. Evans's character as a business man is good, and he has here 
tofore given general satisfaction 
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Good testimony to the character of Evans; good testimony to the 
character of the man whom he was going to supersede and make lose 
eighty or one hundred thousand dollars for a mere friendship to a 
man who really did not know that he had ever seen him. before Sep- 
tember ! be 

Bat Mr. Evans is absent, and has been for some months, and has associated with 
him J. J. Fisher, now also absent, who hag had control of the establishment and 
who claims to have the greater pecuniary interest in the business, (the business 
being conducted, however, under the name of J. S. Evans.) tepeated complatnts 
have been made to me of the exorbitant prices at which goods were sold by them, 
and when I have represented the matter to the firm they replied that they were 
obliged to pay $12,000 yearly (toa Mr. Marsh, of New York City, who they repre- 
sent was first appointed = trader by the Secretary of War) for their permit to 
trade, and necessarily had to charge high prices for their goods on that account. I 
have repeatedly urged them to represent this matter in writing to me, in order that 
I might lay the matter before the proper authority to relieve the command of this 
burden, upon whom it evidently falls; but they declined to do so, stating that 
they feared their permit to trade would De taken from them 

As the prices could not be regulated by a council of administration, the trader 
not being a sutler, it has beem contemplated by some of the officers of the garrison 
to represent this matter, without reference to J. S. Evans, through the proper mil 
itary channel@ but as it was claimed that the authority for the tradership ema 
vated from the Secretary of War it was feared that that course might be construed 
as taking exception to the action of superior authority 

Che prices are considerably higher since bis appointment by the Secretary of 
War than previously 

The prices are bigher it seems 
and he has undoubtedly taken advantage of his position as sole trader in charging 
these exorbitant prices, giving the reasons above quoted, stating that he could not, 
under the circumstances, sell goods at lower prices. 

It has also been reported to me that he charges enlisted men greater prices for 
the same articles than he does officers, and, at all events, it is very evident that the 
officers and men of this garrison have to pay most of the $12,000 yearly, referred to 
above, they being the consumers of the largest portion of the stores. 

I feel that a great wrong has been done to this command in being obliged to pay 
this enormous amount of money under any circumstances; the largest portion of 
which, at least, has been taken from the officers and enlisted men of this post, 
nearly all the money of the latter mentioned going to the trader. The responsible 
party for this great injustice should be held responsible and be obliged to refund 
the money. 

If J. S. Evans has not paid— 

Notice the sentiments of this officer of the Army on this subject, 
what he thinks of this matter; and we are to suppose if this man has 
the good character which he had before he would be of the same 
opinion : 

if J. S. Evans has not paid this exorbitant price for permission to trade as stated 
by him, his goods should be seized and sold for the benefit of the post fund 

In order to insure a healthy competition, to reduce the price of goods, and to re- 
lieve the officers and soldiers of this garrison from this imposition, I recommend 
that at least three (3) traders be appointed, and that those appointments be made 
upon the recommendation of the officers of the post; that each trader be kncwn to 
be interested only in his own honse, and that they be obliged to keep such articles 
as are required for the use of officers and enlisted men of the Army, and to sell 
them at moderate prices 

The trader complies with circular of A. G. O. issned June 7, 1571, as far as I am 
aware 

The buildings, (store, &c.,) however, are not convenient to the present garrison, 
having been built at the time when the command was in camp. 


Here is the answer he gets to the communication of the Secretary 
of War of the 17th. On the 28th of February he gets a response, an 
official response, from an officer of the Army in command, who speaks 
upon his honor as an ofticer, telling him, first, that every one of these 
outrages exists. This officer tells him that this man Marsh pays 
$12,000. He tells him that the payment of that $12,000 is urged by 
Evans as a reason for the extortionate price of goods. He states that 
he cannot sell goods any cheaper because he is paying this $12,000, 
He tells him further that he sells more dearly to enlisted men than 
he does to officers. He tells of many outrages in this letter; and 
what is the result? 

Mr. OGLESBY. Who is that letter signed by? 

Mr. Manager JENKS. It is signed “ B. H. Grierson, Colonel Tenth 
Cavalry, commanding.” 

Mr. SARGENT. On what page? 

Mr. Manager JENKS. It is found on page 144. It is in answer to 
the command of the Secretary to report these facts. First, the Sec- 
retary reads the Tribune article of the 16th of February. On the 
17th he commands General Grierson, his subordinate, to give him a 
truthful report on these facts; and on the 23th of February that re- 
a over the signature of B. H. Grierson comes to his hand, and he 

nows every fact in it from official authority upon the honor of an 
officer of the Army. 

Mr. CARPENTER. It was dated that date, but was not received 
until the 9th of March, 

Mr. Manager JENKS. The counsel corrects me. It was not re- 
ceived until the 9th of March, but it was dated the 25th of February. 
I have given the dates in each instance of these orders, not the date 
of reception. Then on the 9th of March he knew every one of these 
facts. It is not at all important for the trial of this case so far as this 
matter is concerned that these statements of General Grierson are 
true. The learned counsel called John 8. Evans, and he swears he 
did not charge a cent more for those goods after this than he did be- 
fore, but on the contrary has reduced the price ; but what difference 
should that make in the action of the Secretary of War, as he did not 
know this fact alleged by Evans till this trial? But he had gotten 
an official communication which he was bound to believe of the fact 
thatsoldiers were charged more than officers, that $12,000 of tribute was 
levied off the soldiers and oflicers of the Army through this tribute 
paid to Marsh. He knew that officially, and what did he do toremedy 


ee 


it? The learned counsel say that he got General McDowell to issne 
an order by which all that was remedied. What is the fact with 
referencé to that order? General McDowell had seen the article in 
the New York Tribune. This report from Geueral Grierson came to 
the hands of the Secretary of War on the 9th day of March. About 
the 25th of March, about sixteen days after the Secretary of War had 
gotten this report from General Grierson, General McDowell came to 
him and called his attention to the article in the New York Tribune. 
The Secretary of War says, “ Sit down, general, and write me an order 
to meet the difficulties mentioned in that article.” Why did not he 
say, “ Sit down, general, and write me an order to meet the difficul- 
ties mentioned in this report of General Grierson? There is the best 
information I have.” If this man was honest, intelligent, and dili- 
gent before, was he honest, intelligent, or diligent in this business? 
If he was not, what was his motive for being otherwise? It was 
$6,000 a year. That wasthe motive. If he had been honest, diligent, 
and truthful, as he was before this transaction, would he not im- 
mediately have laid before General McDowell the truth of the case and 
said, “General, here is a report from Colonel Grierson, commanding 
at Fort Sill, stating that Marsh is black-mailing the trader there, 
stating that the soldiers are paying more than they did before that 
black-mailing, stating that the enlisted men are paying more than the 
officers, requesting that there shall be more than one trader at every 
post, and suggesting certain modes of correction?” Why did he not 
lay that before General McDowell? Because he had a motive. He 
had a motive, deep, profound, and damning, such as precluded his 
telling the truth to General McDowell. General McDowell’s order 
then was drawn simply on the information in the article in the New 
York Tribune, whereas this defendant had in his breast other knowl- 
edge than that. 

But his guilt does not stop here. It is not only crimes of malfeas- 
ance he is guilty of. If he was a faithful, diligent, and competent 
Secretary of War he would not forget so important a communication 
as that when he is asking an orderto rectify the wrongs; but he abso- 
lutely in this instance, I am sorry to say, told a simple falsehood. 
To sustain this assertion I will give the testimony of General McDowell 
from the RECORD, because I feel sorry, and sincerely sorry, to see a 
man whose opportunities in life were so brilliant as this man’s, whose 
standing in his country had been to it an honor, whose opportunities 
for good had been so eminent and glorious, sink so deep as this crime 
sinks this poor, unfortunate man. Hence we will read to you the an- 
swer of General McDowell. The Secretary did not only not lay before 
him this official information, but he really told General McDowell 
that he had appointed Mr. Marsh and Mr. Marsh was the trader. We 
will find that on page 126 of the trial Recorp: 

Q. (By Mr. CARPENTER.) I ask you, General, whether on reflection and after look- 
ing at that article you think you were or were not mistaken in saying that you sup 
posed that Marsh was the post-trader at the time you had your interview with the 
Secretary of War? 

A. I can hardly say what particular relations Marsh or Evans had with this 
matter. The Secretary told me he had appointed Marsh, and I supposed he had 
received the oftice. 

Therefore the Secretary not only was guilty of the malfeasance of 
not reading the letter of General Grierson to this man from whom he 
asked the order to be written, who was to rectify this wrong, but the 
Secretary absolutely told him that he had appointed Marsh and he 
supposed he had received the office. 

Whether he had transferred it, or assigned it, or sublet it, or farmed it out, or 
what relations he had with it was not, in my mind, a very special question What 
I wanted to do was to correct an abuse; but whether the form was that Marsh was 


the trader or the other man was the trader was net so much in my mind as to dis 
cuss the question that was then up 


wa. 


Then on page 127: 


Mr. Manager McManon. * * * Was it in that conversation that he said he 
had appointed Marsh or offered the appointment to Marsh. 

The Witness. It was on that occasion. I had several conversations; I cannot 
state whether this was the first time I saw him or subsequently. 


So that he not only withheld, but he absolutely misled in order to 
get that order written that it should not cover the case. Bearing 
this fact all the time in mind that prior to this he had known his 
duty, here was a full statement of the abuse laid before him, that he 
had made requisition for information from the official source touch- 
ing this abuse, and that he had gotten full and complete informa- 
tion, then he calls on an officer of the Army and withholds his 
oflicial information, to correct this abuse recited in that report, the 
only official information that he had on which to do it, and permits 
an order to be drawn which in no way touches the abuse, and holds 
out to the person who drew that order the impression that Marsh was 
the trader and not Evans; and General McDowell says the Secretary 
of War told him Marsh was the trader. Can you account for this 
divergence from the right line of a man of character on any other 
basis than that there was a powerful motive inducing him ; and what 
motive does the defendant assign? Friendship in consequence of at- 
tentions to his wife, whereas this appointment was substantially made 
before Marsh appears to have ever known his wife, so far as there is 
any evidence in this case. So that here is falsehood put upon false- 
hood to sereen this wrong, I sincerely hope the first in his life and I 
sincerely hope it will be the last. 

Mr. BLACK. Are vou sure of that? 

Mr. Manager JENKS. The learned counsel asks me whether I au 
sure of that. I am only sure of it from the facts of the case, and in 
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that letter of the 16th of August there had been suggestions for him | 


to find the best post, and on the 16th of August he writes the Secre- 


tary of War, and that is filed as his application, and we assume that | 
an application is the basis of an appointment, particularly if that ap- | 
plication is prior in time and acted upon officially. So the official ap- | 
plication on which this was based is made prior to any acquaintance | trader, and his order—— 
with his wife at all, so far as we have any information in this case. | 


Then we have this additional fact, that he told Evans that he had 
promised it to Marsh. That was prior to the appointment, and 
there is no evidence of any communication between him and Marsh 
subsequent to that. 
to me that the appointment was made in substance before ever there 
was any obligation existing from the Secretary to Mr. Marsh at all. 
But even if he were appointed on the basis of friendship, how quickly 
that friendship had ripened into fruition. He never knew him at 
all except for a little while in New York. Some attention was paid 
to his wife; and yet here is a friendship that ripened into full frui- 
tion to such an extent that an officer of the Government of the United 


tionable vouchers, everything right in his record, every officer at the 
post asking that he shall be appointed; who comes there represent- 
ing that he will lose eighty to a hundred thousand dollars if he is re- 
moved, and the Secretary says you may lose that because I love this 
man so! Do you believe such absurdity as that? And if you do be- 
lieve it, is it not acrime? The fact that an officer of the United 
States to gratify a mere private friendship will override the recom- 
mendations of all those who have a right to speak, will exercise the 
tyranny of destroying a private fortune of eighty or one hundred thou- 
sand dollars to gratify his own love to a friend, is this no evidence 
of crime in a case of this kind when the Secretary is constantly 
accepting money from that friend? Put it in any light you please, 
how does this defendant stand ? 

Mr. CARPENTER. Will the counsel permit me to interrupt him 
to correct a mistake in his statement of the testimony ? 

Mr. Manager JENKS. With pleasure. If I have made any mis- 
take I hope my attention will be called to it, because I have not had 
time to go over the testimony fully. 

Mr. CARPENTER The manager’s theory is that General Mc- 
Dowell drew this order under a false impression that Marsh was the 
real trader and not Evans. The subsequent portion of General Mc- 
Dowell’s examination, I think, shows that his former examination in 
that respect was a mistake. In the first place, the Tribune article, 
which was the basis of McDowell’s action, stated that Evans was the 
trader and was paying Marsh for the privilege of having the appoint- 
ment. In the next place, on page 127, to the question put by Mr. 
Manager MCMAHON, he says: 


Question. If you had known that the actual state of circumstances at Fort Sill 
was that Evans was really the post-trader, that Marsh had no capital in it, and that 
Evans was paying $12,000 a year simply for the privilege of holding it—— 

Answer. That was about what I understood to be the case. 


Q. (By Mr. Manager McManon.) Did you draw that order for the purpose of cor- | 


recting that? 
A. Yes. 
Recross-examined by Mr. CARPENTER: 
Q. Would not that order have corrected it if it had been executed ? 
A. I have said two or three times that I thought it would. 


That shows that General McDowell was not under a mistake as to 
who was post-trader at the time that conversation took place. 

Mr. Manager JENKS. Senators, all I have to say is just read the 
whole testimony of McDowell through and see whether he did not 
draw that order under the impression that Marsh was the post-trader. 
In two different places in his testimony it occurs that the Secretary 
of War told him so, and he says in another place that he does not 
know what order he would have drawn if he had known that state 
of facts. 
whether he supposed Marsh was or was not—the part that we say was 
wrong is that this Secretary has endeavored to create a false impres- 
sion by misleading and misstating. When he asked for an intelligent 
order he should have laid the report of General Grierson before Gen- 
eral McDowell; he should not have said “‘I appointed Evans;” the 
attempt to mislead we complain of, not that his statement did mis- 
lead. It is not whether the order did correct it or did not, but what 
was the information General McDowell had, what was it the duty of 
the Secretary to give? It was his duty to give General McDowell 
the truth. 

Mr. CARPENTER. He swears positively that when he drew the 
— he understood Evans was the trader and was paying $12,000 to 
Marsh. 

Mr. Manager MCMAHON. A little further on that is denied sub- 
stantially by him at the bottom of page 127. 

Mr. Manager JENKS. But that does not affect the fact that he 
told General McDowell he had appointed Marsh. But I réad from 
page 127: 


Question. In this matter I want this distinctly understood: Whom did you and 
General Belknap in your conversation there together understand to be the post- 
trader at Fort Sill? 

Answer. I do not know what General Belknap understood, and as to myself I 
did not think much about the matter. I merely wanted to correct an abuse; I 
merely wanted to state a scagdal; and [ took what I thought the quickest and best 
and directest way to do it, and that will be seen in the order which I drew up. 

Q. If you had known that the grievance that existed there was the payment by 
Evans, who was actually post-trader, of $12,000 a year to Marsh, who had no capi- 


Taking these two transactions together it seems | 


| iota. 


| ell, we say, just as stated in the Tribnne article 
States would remove John 8. Evans, who comes there with unques- | 





So take the whole testimony—it makes no difference really | 


| these things, what would he do? 
| quickly as ke could write the order of removal? 





Sil 


tal invested in the concern—I put the question to you in answer to the hypothet- 
ical question put on the other side—would you not have drawn a different ord 
from the one you did draw! 


A. I can hardly say what I wouki have done if things had been different. 





er 


So he states that the Secretary of War told him Marsh was the post- 


Mr. CARPENTER. To settle that question, there is the article in 
the Tribune which set them all in motion, which charges distinctly 
that Evans was the trader, that he was paying Marsh $12,000 for 
having gotten him his appointment. That, therefore, was the abuse 
McDowell wanted to correct. 

Mr. Manager JENKS. 

Mr. CARPENTER. 
testimony. 

Mr. Manager JENKS. 


Let me go on. 


I suppose you do not want to misrepresent the 


I am not misrepresenting the testimony one 
I have read that article from the Tribune, and I have read just 
what it is literally. So that the facts were before General McDow- 
; and | say it proba- 
bly would not have made any difference whether Marsh wMs the post 
trader or not. But the fact remains the Secretary told General Me- 
Dowell he had appointed Marsh. 

Mr. CARPENTER. Then what is the point? 

Mr. Manager JENKS. The point that 


is this: when the Secre- 


| tary of War had an official communication in answer to an oflicial 


communication requiring that information, from General Grierson, 
giving the full details of the facts and stating that this man Evans 


| levied that black-mail off the soldiers, and that he charged enlisted 


men more than officers,and all the abuses existing under that, he did 
not lay that information before but withheld the official information 
from General McDowell and allowed him to draw an order on simply 
the information contained in the article in the New York Tribune, 
and then added to that by saying that he had appointed Marsh, That 
is wherein I complain of him. It is not whether McDowell thought 
this, or thought that, or thought the other; but it is that this Secretary 
of War did not give him information by which he could correct that 
abuse, and even went further, that he absolutely misled, or attempted 
to mislead, General McDowell from the truth of the case. 

Then the order of General McDowell is found on page 119 of the 
RecorD. That order I will not read, but will give simply the page 
on which it is found. 
year. 

Mr. CARPENTER. Will the counsel allow me one further correc 
tion ? I understand there is not a particle of truth here to show that 
that Grierson letter was not before McDowell. McDowell does not 
swear that he did not see the letter; nobody has sworn that it was 
suppressed. You are charging us here with a positive act, the sup 
pression of a letter, and charging us, as I understand, without a par 
ticle of testimony. 

Mr. Manager JENKS. Iam simply charging you with what Gen 
eral McDowell says. He says he drew the order on the information 
in the New York Tribune, and never speaks of the Grierson communi 
cation having been laid before him. It would have been an item of 
defense if you had shown that you had laid the Grierson communica 
tion before General McDowell. Would he not have drawn a different 
order ? 

Mr. CARPENTER. He says he would not. 

Mr. Manager JENKS. You never asked him what he would have 
drawn if the Grierson letter had been before him. But the Grierson 
letter was before the Secretary of War, and if it had been before 


It corrects no abuse cone erning this $12,000 a 


| McDowell why did you not ask General McDowell that question ? 


We do not have to prove that a thing was not so; we do not have to 
prove a negative; it was for the defendant to prove affirmatively 
that it was before him. But if you look at the McDowell testimony, 
you will find that he testifies that he drew it from the Tribune article 
and to correct the abuse therein stated, and he does not take asingle 
step to correct the abuses stated by Grierson’s report, showing that 
that was not before him. 

Mr. CARPENTER. There is not a thing in the Grierson letter that 
is not in the Tribune article, as I understand it. 

Mr. Manager JENKS. The Tribune article and the Grierson com- 
munication are before the Senate. They can judge for themselves as 
to that, and judge whether a man whose character is in a right line 
and who knows his duty, and does not lay the information before the 
officer from whom he asks the performance of a corrective duty, is 
doing right or doing wrong. 

Having thus shown that the appointment of this man was out of 
the ordinary course, and that the conduct of the Secretary of Wai 
was different from what it should have been in the ordinary course, 
the next inquiry is, what did he do when he got this money? Was 
there anything done to indicate that it was corrupt? Was there any 
concealment connected with it, or was it open and frank? But be 
fore we go to the consideration of that I wish to impress this fact : 
When this report came from General Grierson stating as he did that 
the extortion of $12,000 a year from these soldiers existed, and charg- 
ing that the enlisted men paid greater prices than their officers, what 
would be the conduct of a Secretary of War of good character? 
What would he do? When he found a post-trader was doing all 
Would he not remove him just as 
How did it affect the 
President of the United States when it cameto his knowledge? Here- 





emia ses 


OR RE NT we 


312 TRIAL OF WILLIAM W. BELKNAP. 


moved him immediately. Why didtheSecretary not remove him imme- 
diately? Hehada motive,and that motive was $6,000 or $3,000 a year. 
sefore that his instincts were just as refined as the President’s; be- 
fore that he bore a good character. He knew what he ought to have 
done. He ought to have protected these enlisted men. The defend- 
ant will say Evans did not charge them any more than he did before; 
but that information he did not have until we came to this trial. 


Here is this letter which he had on the 9th of March, and it was | 


official, on the honor of a soldier, and the only information he had 


showing that every one of these abuses existed, and he did not re- | 
move the man nor do a single act to obviate this wrong. There must | 


have been a motive, and that motive is perfectly apparent when the 
last part of the case comes out that he got $5,000 a year from this 
post for the last three and a half years and $6,000 a year for the pre- 
ceding year and a half. 

Phen, is there anything in the receiving of the money itself which 
indicates that he knew he was guilty of a crime? In the inquiry for 
truth with reference to criminals, we always start upon this hypoth- 
esis, that teuth loves the light and crime the darkness. Crime always 
enshrowds itself either in the darkness of physical nature or in the 
moral darkness of falsehood. Where we find falsehood, we expect 
crime Where we find darkness, we expect the deeds of darkness ; 
but where it is truth, its beauty loves to shine in the bright sunlight, 
wul we expect everything to be conducted fairly and openly. 


. 
Now, with reference to the receiving of this money, what is the 


conduct of Marsh? Every letter that he gets he destroys. Why does 
he do this? Because those letters if preserved would be evidence of 
crime, That would be the natural answer. But suppose you take 
some Other answer, that Marsh is a careless man; that answer will 
not apply to this defendant, because he is a systematic man; he pre- 
serves his correspondence. Marsh swears that every time he sent him 
t remittance he wrote him a letter. Every remittance had a letter 
sent with it, or prior to its sending, and he received an order from this 
defendant as to the mode of sending the money. Then we find that 
1 kept a private secretary and a letter-book, and had a memorandum 
made of every letter; why js every single letter for thirteen different 
transmissions of money entirely missing? It looks like the conceal- 
entof fraud. It looks as though he did not intend this matter ever 
to come to light. Marsh may have allowed his letters to stray from 
egligence; but that every one should stray, every one be de- 
troyed in his instance, was rather singular; but that the conduct of 
the Secretary of War should precisely coincide with his seems to be 
au most transcendent coincidence of negligence. How can you explain 
! Lhe faet is, there never were any letters,” the learned coun- 
Mr. CARPENTER] suggests; but the witness swore there were. 
Which do you take? The learned counsel says there were no letters 
except this one, except official letters. We sent to the War Office 
ind) wot all the papers relating to Fort Sill, and not a single letter 
concerning the transmission of any money appears there. Then they 
vere not official letters, and the theory of the counsel is not true. 
Ile says there were no letters at all; but the witness swears that be- 
lore every remittance he made he sent a letter substantially in form, 
‘Il have a remittance for you from the 8. W.” There is not a single 
one of all these, Mr, Evans swears that he always wrote to Mr. Marsh 
for any favors he got, and Mr. Fisher swears to the same, and Mr. 
Marsh swears that he always transmitted those letters to the Secre- 
tary of War, and they are not here, Why is it that every single letter 
coupected with this transaction is destroyed if it were an honest, bona 
fide transaction, as they claim it was? It may do for counsel to say 
“There were no letters but this one;” but the evidence is the con- 
trary, and it is the truth we want, it is not the mere assumption of 
ussurance, but simple truth, and the testimony at that. So we say 
here the destruction of these letters is a pregnant fact in favor of his 
knowledge that this was intended to influence his official conduct, 
and we have already shown, we claim, that it did influence his official 
conduct, in that he acted differently in this transaction from what 
any honest officer ever would in any other. 

Phere is another peculiarity. Did you ever know a man on earth 
who received, say, $1,500 from another who never asked, “ What is this 
for, how do I come to getthis?” Yet here are thirteen different pay- 
ments of $1,500 each coming to this man straight along and he 
never asks “ What is this for?” Very often there is just as much in 
what a man does not do as in what he does do. If a man should go 
to one of you and hand you $1,500, as a man of honor would you not 
ask him the very first question, “ Why do you give me that,” and if 
he should come three months after and give you $1,500 again, would 
you not ask, “ Why is this?” If you got a letter from him, “ Here is 
a remittance from the 8. W.” you would say, ‘‘ What do you mean by 
sending me remittances from the 8S. W.?” Would you take the re- 
ceipt and write on the back “O. K.” and return it without a word of 
comment or inquiry? _1 apprehend there is not one man in this body 
who would ever act on such a systemasthat. You could not and you 
would not receive thirteen different payments of $1,500 on such sig- 
nificant communications as that and never once ask what they meant. 


How preposterous it is for men of sense to ask the Senate of the | 


United States to assume that this man was not concealing something, 
and if he was concealing something what was he concealing? Simply 


bribery, simply crime. It takes more credulity than any one should | 


ask of a human being to believe that this man was not holding back 
something, was not concealing something. 


But another fact. After the Tribune article the Secretary of War 


says to Mr. Marsh, and the only communication we find bet ween them 

apparently, “ Have you acontract with Evans?” “Yes,” says Marsh), 

“T have a contract.” Then the whole conversation ceases. “I hay; 

a contract.” There is all the communication there was between them 

apparently in reference to this matter. He did not ask anything 

more about it; but his counsel, [Mr. Blair,] with that contidence ji), 
| the statement of his client which has characterized him all throug), 
says he thought there was a partnership. He was getting $1,700 
| quarterly from Marsh for this same transaction. Would he not think 
| there was a partnership with him, too; and if the partnership was 
with him, too, he getting the half of the profits, was it pot bribery ? 
| It needs no precontract for bribery; it needs no statement, “ Here, | 
} am handing you a bribe.” The best evidence in the world that the 
| thing was not a bribe would be such a statement as that. But it is 
the gift, and according to Holy Writ, “Thou shalt not take a gift. 
Bribery always assumes the form of a gift, and it isa gift that blinds 
the eyes of even the wise, and how fearfully blind was this defend 
ant. It always has been known as a gift and always will be known 
as that. So that here this man has only taken a gift, and yet see how 
eccentric his conduct. Lf I get an honest gift I feel like proclaiming 
it to the world; Isay “‘ My friend has done me this kindness, given 
me this gift ;” [am proud to proclaim his generosity and love. But 
if a man should come and give me thirteen of these gifts in succes- 
sion, in the shape of quarterly and semi-annual payments, and I was 
doing a wrong in office with reference to that matter, 1 should hate 
to ask any questions about it and would be equally reticent in regard 
to answering any. 

Then can you, Senators, in any way account for this, or any portion 
of this conduct, on the theory of this defendant’s innocence? If you 
can I am glad to see you do so, because I have no feeling of unkind 
ness for the man. 

But there is another system of facts connected with this case. In 
the first instance these transmissions were made in the shape of ex 
press packages from C. P. Marsh, but after this New York Tribune 
article it then becomes more complicated and gets to be R. G. Carey 
& Co. There is but one payment ever transmitted in the name of C. 
P. Marsh after the time of the New York Tribune article. Why? Be- 
cause “this transaction is becoming a little noted, and the name of 
Marsh does not sound well in connection with the Secretary’s and 
we will call it ‘R.G. Carey & Co.;’” and yet this Secretary receives it 
from R. G. Carey & Co. and never asks anything about it. Is not that 
singular ? 

One of the payments he sends West is invested by Mr. Emery in 
Illinois. That is in hisown name until 1874, before the Tribune arti- 
cle, and then afterthe newspaper notoriety it becomes the wife’s. That 
is another circumstance that would indicate that there must be some 
cause for this change. “It is coming toward publicity, and the Sec 
retary says I must shape my facts to suit the scandal if it does come 
out.” That was the order of this transaction. 

Then, again, we find on the 22d day of November, 1875, when a 
democratic Congress is likely to come in, he makes a report m which 
he recommends a repeal of this whole law, showing, as he reasoned 
in his own mind, “I do not wish this thing inquired into; I am op 
posed to this law.” He wanted to make the people believe that he 
had no interest in the law. He never thought of that until the 22 
of November, 1875; and yet here was Grierson’s letter in 1871, and 
here was the constant complaint from 1871 to 1875; but it took him 
four or five years to find out that the law was a wrong and a fraud, 
and that discovery was only made at a time when there was great 
danger of this thing leaking out; another reason for this recommen 
dation of November, 1875. On March 14, 1575, there had been an 
otticer by the name of George Robinson who had been court-martialed, 
and the charges against Robinson, as appears in the letter of Mr. 
Robinson to the Secretary, were that he did not pay his debts to this 
post-trader. He was court-martialed, and a sentence of dismissal 
from the Army had been passed against him in consequence of his 
being in debt to the post-trader. 

Mr. CARPENTER. I want to correct the manager. He was cashi- 
iered for drawing his pay over and over and over again. That is what 
he was charged with and convicted of. 

Mr. Manager JENKS. There is not a word of evidence of that, and 
I will show the evidence to the contrary. 

Mr. CARPENTER. That is the record. Do you not call that evi- 
dence ? 

Mr. Manager JENKS. All the record that is before us I will read 
to you. I do not know the facts outside of this case, but the facts 
inside are those on which I expect to try it. Look at the letter of 
George T. Robinson on page 150 of the trial Recorp. That letter 
gives the ground of this dismissal. He says: 





I have thought that you, sir, should know these facts before I brought them to 
your official notice by sending the charges to you through all of the official chan 
nels, an@to ask your advice as to the best and most expeditions manner of bring 
ing these men to justice. Every man and officer of these regiments have been 
most outrageously swindled by this firm, as I have abundant testimony to prove 
If I leave the Army by sentence of the general court-martial that has just tried 
me, it is by getting iato unavoidable debt to these men, who, after getting all th« 
money I had, now seek to ruin me, knowing that I alone am in possession of all th 
facts in the case against them. 





There is all the information I have on that subject, and I appre- 
| hend it is about all the information you have, gentlemen; and it is 
the testimony in the case on which we must try it. 

Mr. CARPENTER. It is false from beginning to end. 
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Mr. Manager JENKS. I have the counsel’s word for that; but I 
sive you the testimony in the case as given in, and they gave it them- 


selves; and if they were not safisfied with it, they should not have | 


eiven it. That is all I can say to them. 
deny it and he may say it is not the truth, and it may be that it is not 
the truth; it may be that every word George T. Robinson stated was 
false; but I cannot go outside of the case into the imagination of the 
counsel to tind anything else than what is in the evidence: and the 
evidence is that he was dismissed for getting in debt to these men and 
not paying them, and was dismissed the service on that account, and 
they have given no evidence to the contrary; and standing on that, 
here comes a complaint of this man in March directed to the Secretary. 
The learned counsel says it is a black-mailing letter. 

Mr. CARPENTER. 
for his private inspection the record in the case which shows 

Mr. Manager JENKS. After l am done with the case. 

Mr. CARPENTER. 
falsehood. 

Mr. Manager JENKS. 

Mr. CARPENTER. 
viet us On. 

Mr. Manager JENKS. Whether it is falsehood or truth it is yout 
evidence, and I do not know anything more; but if I have to go to 
them and ask them what the facts are independently of the evi- 
dence in the case, I do not know what we should prove. I know we 
should prove some things that are not true if we take our facts from 
them, because we think the evidence has established some things eon- 
trary to their statement, and very materially so. I have already 
stated that this letter was introduced by the defendant. 
formation I have—and I do not say it is either false or true, but it is 
all the evidence we have on the subject—is that this man Robinson 
was cashiered from the service in consequence of his having fallen in 
debt to these men and not paying his debts. I believe it is a crime 
in the Army for a man to go in debt and not pay. 
cashiered. He applies to the Secretary of War and says, “ There are 
slanders against you in reference to this matter; you are in danger of 
being wronged by these men no less than I, and I now will give you 
all the information. All L have is my commission in the Army. All 
I can hope is from performing my duties as an officer of the Army. 
The only wrong I have ever done was to fall in debt to these men 
and be unable to pay. Now suspend that sentence and let me show 
you they would wrong you just as they wronged me.” This occurred 
in March, and accordingly that officer is cashiered promptly at the 
request of the Secretary of War himself. 
to cashier a man for this matter? If he was not guilty of the things 
concerning which he was slandered, why need he care? If that 
man was charged with this crime and the sentence hanging in your 
hands, would you be in such a hurry to destroy him for life if there 
was no trath in the slanders that were alleged in this article? So 
instead of being a black-mailing letter it was simply the pleading of 


On the evidence in this case or nothing. 
That is a falsehood you are now trying to con- 


Will the manager allow us to present to him | 


The manager does not wish toconvict us on a | 


All the in- } 


The learned counsel may | 





Why should he be so prompt | 


| straight, was not upright. 


| more he thought of it the less he knew of it. 
| Senate could get any impression from him, and he said not. 


|} tween 
| print I shall aecept as true until we find something to the contrary. 
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As I said before, I have sometimes 
snap about it, but I am not at all certain 
that night or subsequently before the next 
remember of any subsequently—by which I sent the 


more than any other part of the conversation 
thought I said something to General Bel 
At all events I had some unders tani 
money came due—and lo not 
money to General Belknap 


So that he had some understanding with General Belknap. 

Mr. CARPENTER. No; e could not say he had had with 
Belknap. 

Mr. Manager JENKS. 
night or subsequently.” 

Mr. CARPENTER. Either 

Mr. Manager JENKS. He 

I have sometimes thought I sxid something toGeneral Belknap about it, but IT am 


not at all certain. Atall events l had some ur 
before the next money came due, and I ot re 


he says h 
{t all events I had some understanding that 


with him or Mrs. Bower. 
Says: 
whser 


derstanding that night or s 


uenth, 


nember of any subsequently 


That is the testimony according to the way I read it and the way 
I understand it, so that he had an understanding with General Bel 
knap, but whether it was that night or subsequently he does not 
know, but he thinks he had no conversation with him subsequently ; 
so that he proves affirmatively that there was an understanding. 
But we need not prove affirmatively that there was any understand 
ing. The best recollection of the witness is that he had either that 
night or subsequengly, but when they thus act both alike in the same 
transaction, is it not enough to infer an understanding ? 
money—— 

Mr. CARPENTER. Will the allow me to correct him on 
that point. Mr. Marsh says that he had sometimes thought he had, 
and he had sometimes thought he had not. I asked him whether he 
could draw an average between these two things, and he said no; the 
I then asked him if the 


One sends 


counsel 


Mr. Manager JENKS. Ihave read just what the witness stated, 


|} and if it does not mean that to you, do not accept it as such, but 
For that he was | 


read it for yourselves and not by the interpolation of something else 


| that transpired afterward between the counsel and the witness, be 


cause I am not fully cognizant of everything that has transpired he 
the counsel and witness; but what the witness says here in 

Then, Senators, it seems to me that every element constituting the 
crime of bribery has been fully established. This man, the defend 
ant, was an officer of the United States. He undue reward. 
He took that reward knowing it was intended to intluence his official 
action. As a fact it did influence his official 
pendently of this, his official action was consistent, straight, and up 
right After this his official conduct not truthful, was 
He covered act all time with 


took 
action, because, inde 


was 
this 


not 
the 


| some veil of concealment indicating a consciousness in his own soul 


a poor man for mercy at the hands of his superior, and that superior, | 


knowing that if the charges should go through the regular channels 
which Robinson could put them through if he was in the Army would 


implicate himself, calls up the sentence and cashiers the suppliant so | 


that he cannot possibly put the complaint through the regular chan- 
ners of the Army. After that Robinson’s power to send communica- 
tions through the regular channels of the various commanding olti- 
cers would not exist, and with this danger suppressed the crime would 
uevec probably get out. 

It seems to me that is the most natural construction of that, and 
under all the evidence this probably was one of the inciting mo- 
tives to his asking the repeal of the law. Every year a little more 
complaint came here. In March there was the man who was dis- 
missed from the Army in consequence of his insinuations against the 
Secretary, and then a democratic House of Representatives coming 


that crime was lurking under it. And from this we assert that the 
money was intended to influence his official action and that it did 
actually have the effect it was intended to have. 

Then this man, if this be trne, under the definition of the common 
law as amended by the Constitution of the United States and as in 
corporated into our statutes, has been guilty of the crime of bribery; 
and if he be so guilty it is your duty to convict him of that erime. 


| It may be a disagreeable duty; it has been a disagreeable duty to me 


| to charge this man with it: 
| attention to the 


it has been a disagreeable duty to call 
fabrications of falsehood with which he screened 
this crime ; but the duty must be assumed and must be done. We 
have agreed to perform our part to our country ; and purity in our 
councils, the perpetuity ef our institutions, the glory of our country 


| depend upon the manhood with which our officers maintain official 


in, although ever since Grierson’s letter he knew of every wrong and | 
every abuse that existed under that law for four years he never said | 
a word about it, but on the 22d of November, 1875, when he feared a | 


day of reckoning, then his sense of duty was enlivened, then he steps 
up and says, “This law ought to be changed,” and his idea probably 
was, “When I ask for achange of that law myself it is not likely any- 
body will think I am making money out of it, and have been.” 
is the motive which it seems to me makes all this enigma explicable. 

We have all the time taken the ground and we believe it to be true 
that there need be no contract concerning a bribe; that there need 
be no saying, “ Here, 1 give you this as a bribe,” but simply, if the 


| him and as his good character established, he would not 


That | 


defendant took it, knowing it was intended to influence his official | 


conduct, he is guilty of bribery. We have the evidence from Mr. 
Marsh that there was an understanding between the Secretary and 
him. It is on page 181 of the trial Recorp. 


I had # conversation with Mrs. Bower, the present Mrs. Belknap, on the night of 
the funeral. She asked me to go up stairs with her to look at the baby in the 
nursery. Isaid to her, as near as I can remember, “ This child will have money 
coming to it after a while.” She said, ‘‘ Yes; my sister gave the child to me, and 
told me the money coming from you I must take and keep for it.” I am not cer 
tain about the rest of the conversation. I have an indistinct impression of what 
was said afterward. I said, very likely, “All right; but perhaps the father ought 
to be consulted,” and her reply was that if I sent the money to him she would get 
it any way for the child, or something of that kind. That is as far as I remember 
it; but I had some understanding; I have sometimes thought that I said some- 
thing to General Balknap that night. My entire recollection is indistinct about the 
matter except her relation ¢ 


her sister's dying request made an impression on me | 


purity and free our country from corruption and crime. This man 
should have known that nothing but goodness and greatness could 
ever carry him safely through official life. As Schiller says: 


But two virtues exist; would they were ever united, 
Ever the good with the great, ever the great with the good. 


If bis goodness had continued as it was originally impressed upon 
now be 
here; but that an officer of the United States can take thirteen con 
secutive payments of money from the soldiers of the United States, 
or from a sutler, an officer under his own charge, and 
before the Senate of the United States would be such astain as woald 
certainly greatly derogate from our national greatness and our na 
tional glory. We ask you, then, simply todo your duty to your coun 
try, and if this man be guilty find him so. 

Mr. BLACK. Mr. President and Senators—— 

Mr. EDMUNDS. I suggest that the Senate take a reeess in the 
trial for ten minutes. 

Mr. ANTHONY and others. Fifteen minutes. 

Mr. EDMUNDS. Fifteen minutes is suggested. 
tion in that form. 

The motion was agreed to; and the Senate took a recess for fifteen 
minutes, at the end of which time the Senate was again called to 
order. 

The Senate resumed its session for the trial of the impeachment of 
William W. Belknap. 

The PRESIDENT pro tempore. 
ready to proceed ? 


Mr. CARPENTER. 


be vindicated 


I make the mo 


Are the counsel for the respondent 


Mr. President, I should like to make an inquiry 
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whether the impeachment trial can proceed in the absence of a quo- 
rum of the Senate? 

The PRESIDENT pro tempore. 

Mr, CARPENTER. 
of to-day. 

The PRESIDENT pro tempore. TheChair has directed the Sergeant- 
at-Arms to notify the absentees to be present. 

Mr. COCKRELL. Has the roll been called ? 

The PRESIDENT pro tempore. It has not been called. 

Mr. STEVENSON. I move that the roll be called in order to as- 
tain whether there is a quorum. 

Mr. EDMUNDS. [ask the Chair if a quorum is present. 

The PRESIDENT pro tempore. 


is Not a quorum present. 


It cannot. 
There has not been a qu®am here a good part 


The Secretary will call the roll. 

The Chief Clerk called the roll, and forty-three Senators answered 
to their names. 

The PRESIDENT pro tempore. 
will proceed. 

Mr. BLACK. Mr. President and Senators, it is my duty to state the 
points of the case rather than to make an argument upon them. I shall 


A quorum is present. The counsel 


do this as briefly as I can, and at the same time with perfect candor and | 


fairness, without exaggerating the merits of the defense or detract- 
ing aught from the force of the evidence which the House of Repre- 
sentatives has produced. I do not wish you to understand that I am 
indifferent about the result of the cause, for I acknowledge that I 
feel a deep interest in the fate of General Belknap; not, I trust, alto- 
gether because I am his counsel, but for reasons which ought to oper- 
ate upon the mind of all men, including you, his judges. Since the 
evidence is given, you know as well as I know that he is a gentleman 
of marked ability and of stainless honor, whose whole life has been 
characterized by singular purity of conduct and by steadfast fidelity 
to all his duties, public and private. I do mdst devoutly believe that 
he is the victim of a calumnious accusation, founded upon nothing 
except certain unfortupate circumstances for which he is not respon- 
sible—not responsible at all events in any way which implies guilt 
or dishonor on his part. 

Nothing can extort from me an expression which will derogate 
from the reverence and respect which all are bound to feel for the 
American Senate ; but if you convict this man upon the evidence here 
adduced, I shall go to my grave with the conviction resting upon my 
mind, silent and unexpressed though it be, that the most august tri- 
bunal in the world, acting upon the purest motive and exercising the 
highest wisdom, has been misled by some inscrutable means to pro- 
nounce the most unrighteous sentence that ever stained a record or 
scandalized the administration of the law. That is nothing to you ; but 
it would be a great misfortune to me and to many others in like situ- 
ation. The comfort and happiness of every citizen depend in a very 
large measure upon the confidence he feels in the institutions of his 
country that they will pro ect him in his life, his liberty, his property, 
his reputation. If we cannot get justice here, where in all this earth 
shall we look for it? 1 cannot conceive of anything which would be 
more discouraging to the friends of liberty regulated by law than such 
a judgment as the managers ask you to pronounce in this case. 

Another thing disturbs me somewhat: that is the extreme harsh- 
ness of the managers. They could not restrain themselves even when 
they were drawing up the articles of impeachment. Instead of fol- 
lowing the severe simplicity of the law in the statement of their accu- 
sation, they resort to tropes and figures of speech and adjectives and 
epithets to express their abhorrence of the accused. They say that 
“well knowing these facts” —certain things which they have averred— 
“and basely prostituting his high office to his lust for private gain,” 
he did thus and so. Thatis a kind ofobjurgatory rhetoric which ought 
to tind no place in any legal document. They have pretermitted no 
opportunity todenounce him. They have scoffed at our defense as we 
put it in, and even at the evidence of character which we introduced. 
They bespatter my client with continued abuse, “here a little and 
there a little, line upon line ahd precept upon precept,” until “it shall 
be a vexation only to understand the report.” This I think is emi- 
nently true of the very distinguished manager from Ohio, [Mr. McMa- 
HON, | Who “sat in the seat of the scornful,” at the head of the board, 
while the evidence was under examination, and to my special friend 
who just now enters the Senate [ Mr. JENKs] I know not what to say. 
I thought his blood and judgment were too well commingled to in- 
dulge in that style of address before this body. He, teo, affects to look 
down upon General Belknap with lofty contempt and speaks of him 
as a ‘poor corrupted creature.” The face of justice may sometimes 
be darkened by a frown; it is mere spite that disfigures its counte- 
nance with a sneer. 

But to the law and to the testimony. The question of jurisdiction 
stands out and meets you wherever you turn. The manager from 
Massachusetts, [Mr. Hoar, ] at a time when this point was under spe- 
cial discussion, admitted that the fact upon which the jurisdiction 
rests must be aflirmed by every Senator who votes for a final convic- 
tion. Not only is that true, but it survives even a judgment of con- 
viction, because it may at any time afterward be collaterally drawn 


| stowed upon the House of Representatives. 


The Chair understands that there | 
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acquittal. If it be not so settled then it is an open question, and as 
such it has yet to be met and determined according to the conscien- 
tious convictions of every individual member. This gives us a right 
to remind you of the ground upon which we deny the jurisdiction. 

In the first place, it is against the letter of the Constitution and alto- 
gether beyond the purpose and object for which the power was be- 
That object manifestly 
was to relieve the country from the danger of gross misgovernment 
by the removal and disqualification of the President, the Vice-Presi 
dent, and the incumbents of civil offices who might be found betray- 
ing their trusts by the commission of high crimes and misdemeanors. 
A great deal of skill in dialectics has been bestowed upon the discus 
sion of the subject, but no man has been ingenious enough to answer 


| the great and pertinent question, how can a man be removed from an 


office which he does not hold? It is no answer to say that in this 
case you do not intend to remove him. The language is “ removal! 
and disqualification.” That is the only judgment that you can pro 
nounce. The two are inseparably together. What the Constitution 
has joined together let no man put asunder, 

Nor is it an answer to say that a man who has been guilty of a 
crime ought to be disqualified (though he cannot be removed) in o1 
der that the hands of the people, or the appointing power, may be so 
tied up that he shall never again hold the power which he has shown 
himself capable of abusing. I do not deny that that is plausible, but 
then it defeats its purpose by proving toomuch. By parity of reason- 
ing you may show that every man who has ever been guilty of any 
offense which unfits him for an office ought to be brought here and 
by impeachment rendered unqualified to hold an office hereafter. At 
all events it is an effort to do evil that good may come. That is the 
best that can be said of it. 

There is no authority for this view. You find no trace of it in 
the speeches and writings of the framers, and none in the State 
conventions where the Constitution was discussed and scrutinized 
before it was adopted. There is no contemporaneous exposition of 
the Constitution extant that countenances the view to which we 
are opposed. No commentator upon the Constitution, unless you 
take a strained construction of a parenthetical expression made 
by Mr. Rawle, has given an opinion in that way. On the con 
trary, the ablest and the greatest among them has come toaconclusion 
directly opposite, and has reasoned it out in a way that makes it, to 
me at least, and I think to most other persons, irresistible. We have 
no judicial authorities to produce on the subject, because it has never 
come directly, and it never has by any accident come collaterally, be 
fore the courts. Any person who will read the book of Mr. Story will 
be satisfied when they recollect the position he occupied upon the 
bench of the Supreme Court of the United States, that if the ques- 
tion had ever risen there the decision of the court would have a 
corded with the opinions which he expressed. Moreover, the assump- 
tion of the power now is directly in conflict with the whole practice 
of this Government from the time of its origin down to the present 
day, and inthe very teeth of all the precedents set by the different States 
which have similar provisions in their constitutions. Besides, the 
power to impeach in a case like this, if it be given at all, is given in 
words so obscure that two impartial minds of equal ability may give 
the whole of their faculties to the consideration of it and yet come to a 
directly opposite conclusion. That surely proves that the point is at 
least a doubtful one. Who is entitled to the benefit of that doubt 
here? I do not say now, whatever 1 may have thought once, that 
the tenth amendment and the principle embodied in the resolutions 
of 1798 apply to the subject. 

Impeachment of a public officer is among the granted powers, and 
it was bestowed for wise and necessary purposes. Therefore I admit 
that it ought to be preserved in its whole constitutional vigor. But 
when a question is made about the extent of the power; when the 
inquiry is whether it applies toa particular case, that construction 
which confines it within the narrowest limit is the true and ge wise 
one, because it is what Hamilton calls an awful power, often grossly 
abused in past times, and in high party times almost sure to be per- 
verted to unjust and evil purposes. 

I claim only that each Senator shall act upon his honest convic- 
tions. When the question is again propounded whether you have 
jurisdiction, as it will be when the vote is taken on final sentence, we 
ask that every individual be true to himself, and so he cannot be false 
toany man. Let him answer according to the sincere belief which 
he then entertains. If any one who voted in our favor before sball 
have changed his mind on subsequent reflection he will be against us 
of course and ought to be—I mean on this point of the case. If a 
change has taken place in the other direction, that is, if one who voted 
in favor of jurisdiction has since come to an opposite conclusion, we 
expect him also to be faithful, which he certainly cannot be without 
firmly refusing to exercise a power that in his own opinion does not 
legally belong to him. I hope it is no unreasonable demand we are 
making when we merely ask that each individual shall vote on this 
question honestly and truly for us or against us as his conviction im- 
pels him. 


into question by another and a different tribunal, even the lowest in 
the country. For certain reasons which have been given already, and 
which I do not propose to repeat just now, we regarded a vote upon 
that subject in our favor by more than one-third of the Senate as an 


This is the most important question that is or can be raised in the 
case ; not to the party accused, but to you and to the general inter 
ests of public justice. No court can do any act so criminal or so mis 
chievous as that of usurping authority in a criminal cause which the 
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law has not given. It depends upon the jurisdiction whether the 
proceeding is a trial or a conspiracy. In a capital case the execution 
of a sentence pronounced by a court without jurisdiction is a felon- 
ions murder. There can be no doubt about this: that where a judge 
without jurisdiction and without authority orders a man to be hanged 
he is guilty of murder just as much as if he went to the prisoner's 
cell with a rope in his pocket and strangled him with his own hands. 
Such was the uncontradicted opinion of Sir James Mackintosh on the 
Jamaica courts-martial. Long before that Governor Wall was tried 
at the Old Bailey and hanged at Tyburn for causing a man to be 
whipped to death under a sentence which the court that tried him 
had no jurisdiction to pronounce. 

But our friends on the other side, and especially the gentleman 
from Wisconsin, [Mr. LYNDE,] insist upon it that every member of 
this body shall give up his conscience and vote in favor of exercising 
the jurisdiction, whether he believes it right or not, because a ma- 
jority have already expressed that opinion. This is ‘contrary to all 
‘the analogies of the law as much as it is against all reason. I havea 
case in my mind, and I mention it because it is a simple illustration of 
the principle I contend for. A bill in equity was filed before a court of 
cuancery consisting of five judges. The allegation, upon which ju- 
risdiction was founded, was that the plaintiff and the defendant were 
partners. It was objected that they were not partners. Three mem- 
bers of the court, two dissenting, held that the objection to the jyris- 
diction was not well founded, and ordered the hearing to proceed. 
An account was taken, and the cause came up for final decree, when 
the whole subject was re-argued and then the judges unanimously 
were of opinion that the parties were not in any relation which gave 
to one of them aright to come-into a court of equity against the 
other. They dismissed the bill and remitted the plaintiff to his ac- 
tion at law. Suppose a military commission consisting of nine officers 
organized to convict a citizen and kill him for some political offense. 
Four of them at the start declare their belief that they have no juris- 
diction. Five hold otherwise, and the pretended trial goeson. When 
the question comes upon final conviction shall these four men be com- 
pelled by the other five to join the conspiracy against the life of the 
prisoner and command him to be murdered? May they not give their 
consciences fair play and vote as they think? If a court which has no 
jurisdiction declares that it has jurisdiction, its decision is not only 
erroneous but void, and nobody is bound by it—not even the parties— 
much less the dissenting judges. 

There are two allegations comprehended in this accusation. One 
is that the accused party is liable to be impeached; in other words, 
that the civic or political status which he occupies is such as to bring 
him within the range of the impeaching power as detined in the Con- 
stitution. The other is that he has been guilty of crimes and misde- 
meanors. Both of these are facts which must beaftirmatively proved, 
unless they are admitted; that is to say, they must be established 
either by the pleadings: or the evidence. The whole burden of the 
proof lies, with its full weight, upon the accusing party. The failure 
to prove one of them is as fatal to the impeachment as a failure to 
prove the other; and when any Senator shall vote finally for convic- 
tion, he declares npon his oath and solemn affirmation that both of 
them are true. If he finds that one is false, he is bound to vote against 
conviction a8 much as if he found the other to be false, because the 
two must be taken together; both must co-exist as facts ascertained 
or else there can be no legal conviction. 

If one-half of this Senate shall be of opinion that the status of the 
party is not such as to bring him within the range of the power of 
impeachment, and the other half shall be of opinion that, although 
he is impeachable, yet the facts proved against him do not show that 
he is guilty of the misdemeanor he is charged with, then how will it 
be? Certainly no man in the whole Senate can vote against him; 
all of them must vote, one-half of them upon one part of the case 
and the other half upon the other, against any final judgment which 
affirms both to be true. 

If this question had arisen in a slightly different form, there never 
would have been any doubt or any discussion about it. Suppose a 
contractor for supplies to the Army or Navy were impeached for 
some crime or misdemeanor. He denies that he is or ever wasa civil 
officer, or that he is in any condition which subjects him to the power 
of the House of Representatives or the judicial authority of the Sen- 
ate. They undertake to prove it by showing that he is a contractor. 
More than one-third of this body are of opinion, after deliberating 
upon the subject, that that is not sufficient evidence to establish the 
first part of the case. An acquittal would most certainly follow. 

The analogy is perfect between that case and this, for here the at- 
tempt is to prove the impeachable status of the party by evidence that 
he was at one time in his life Secretary of War, and that in the opin- 
ion of one-third is as insufficient as the evidence in the case sup- 


posed, that he had merely a contract with the Government. Suppose | 


another case which might perhaps be a real one: an officer of the 
Army employed at the head of a Bureau is impeached for making a 
gift to the wife of the President, the evidence proving nothing more 
than this would fail on both points, for a military officer is not im- 
peachable and a mere gift to the wife of his superior is not a crime 
or misdemeanor. 

_To make our proposition still clearer, take a case in which the ques- 
tion is one of territorial jurisdiction—where the asserted jurisdiction 
rests not, as it does here, upon the status of the party, but upon the 
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locus in quo of the crime. A man, for instance, is indicted in a Federal 
court for murder alleged in the indictment to have been committed 
upon the high seas, gnd therefore within the jurisdiction of the Fed- 
eral courts. The answer tothat is that the offense, by whomsoever 
committed, was not dove upon the high seas, but on Long Island 
within the body of Kings County, and nobody bat God Almighty 
and the State of New York can enter into judgment with him about 
it. Is not that, like the charge of murder contained in the same in 
dictment, an issuable and triable fact? And if it be proved that the 
offense was not committed within the jurisdiction, could the jury per 
mit themselves to tind the defendant guilty in manner and form as he 
stands indicted? Would not any judge in Christendom instruct the 
jury that a verdict of guilty without clear and satisfactory proof of 
jurisdiction was a false verdict? 

My learned brother from Wisconsin says he has never seen a case 
in which the question of jurisdiction was not determined as a prelim 
inary before any judgment was pronounced upon the question of 
guilt. He would not make a good Bourbon, for while he undoubt- 
edly learns a good deal, he does also forget some things. If he taxes 
his memory he will be able to recollect that he never saw a criminal 
case in his life in which the question of jurisdiction and the guilt of 
the party were not submitted at the same time. But he has read and 
reasoned himself into the belief that Senators who know that this 
court have no jurisdiction are yet bound to assert that they have, and 
to exercise it because others are of opinion that that would be right. 
When a gentleman brings a great numberof books and piles them up 
on the table with pages marked and dog-eared to prove such a propo 
sition, and does actually satisfy himself of it, we are tempted to tell 
him what somebody said to St. Paul: “ Much learning hath made thee 
mad.” 

He will not be offended at this; for Ido not compare him to Paul 
except for the vast amount of his learning and the unsettled condi 
tion of his opinions, supposed to result from that cause. In no other 
respect does he bear the slightest resemblance to the great apostle of 
the Gentiles. 

Mr. THURMAN. Mr. President, I wish to submit a question to the 
counsel, but I do not ask the counsel on the floor to answer it unless 
he chooses. He may leave it to his colleagueif he prefers. 

The PRESIDENT pro tempore. The question will be read. 

The Chief Clerk read as follows: 

“If it requires two-thirds of the Senators present to overrule the 
respondent’s plea to the jurisdiction, does it not follow that two 
thirds are necessary to overrule any objections to testimony made by 
the respondent or to sustain an objection to testimony made by the 
managers ?” 

Mr. BLACK. No; clearly not. I admit that is a very fair attempt 
at the reductio ad absurdum of our proposition, but it does not succeed. 
What I say is that two-thirds are required to establish any fact which 
1 an essential element in the conviction. Every other facet may be 
established and every other order may be made by a bare majority. 
I do not say that, because this is a court of impeachment and two 
thirds of the Senate are required to concur in a final conviction, 
therefore every time an adjournment is moved it cannot succeed 
without a majority of two-thirds. 

Now let me put a question. If there are two facts charged against 
us here, each of them equally a necessary part of the conviction, one 
that he is an impeachable person and one that he is guilty of an im 
peachable offense, and it requires two-thirds to establish one, does it 
not follow that two-thirds must concur to establish the other? Upon 
what principle are you to make a distinction between them? Let 
us draw our inferences in the other direction. 

Now, Senators, I come to a part of the case upon which there is no 
committal. Every member of this Senate has listened with profound 
attention to the evidence and witha firm and resolute determination, 
I am sure, to do that which is right. That other question to this de 
fendant is infinitely more important than anything we have yet dis 
cussed. Has he committed the acts which are charged against him 
as crimes and misdemeanors ? 

I say that he is not guilty and that you cannot convict him with 
out violating all those rules of evidence which the experience of man 
kind has shown to be absolutely necessary to the investigation of 
truth, all those principles of law which were given to us for our pro 
tection in property, life, liberty, and reputation, and without which 
we have no safety, and all those rules of common morality which 
find their home in every honest heart. 

In the first place remember that every man in every criminal case 
is presumed to be innocent until he is clearly proved to be guilty. 
That is true of all men, no matter whether they have a bad charac 
ter or no character at all. The party accused may have spent the 
half of his life in the penitentiary; bis associations may have been 
evil from his birth; he may have been convicted a thousand times 
before for kindred offenses; yet when he is accused of any specific 
otfense, it must be proved bv incontestable evidence which leaves no 
reasonable doubt upon the mind of his judges that he is guilty of that 
very offense with which he is charged before them. It is impossible 
to say precisely what amount of evidence in any particular case shall 
be required. The only rule laid down in the books is this: that it 
must be of such convincing power that his judges would be willing 
to risk their own most important interests upon the truth of the ac- 

| cusation. If it fallsshort of that, and he is nevertheless convicted, the 
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judges themselves are the criminals. I say that applies toevery case; 
but we most assuredly have increased the strength of this presump- 
tion, and consequently the force of the evidence necessary to repel it, 
a hundred-thousand-fold, when we prove such a character for Gen- 
eral Belknap as that which he has been shown to have enjoyed. No 
man ever brought into a court of justice a character higher than he 
has. No man charged with a criminal offense ever came before his 
judges with a list of compurgators like this. It is some eompensation 
to him for all that he has endured to have such an indorsement as 
that which was given him by Judge Miller, by Governor Lowe, by 
Mr. ALLISON and Mr. WriGHTt. Armed with that, he can look boldly 
in the face of all detraction, from the frown of a nation down to the 
scandal of the street-corners. It makes him proof against all that 
men can utter— 

From the loud roar of foaming calumny 

To the base whisper of the paltry few. 


It isa rule, a well-known rule of law, ora rule rather of logic which 
the law of every country in the world has adopted, that nemo repenté 
fuit turpissimus. Noman wasever suddenly changed from a good man 
intoanexcessively wicked one. The road that leadsdownward is some- 
times steep, and it gets steeper and steeper the further you go, but it is 
not perpendicular. The law does not recognize the possibility of a man 
who has maintained a high moral character until he has passed the 
meridian of life taking one sudden plunge down to the bottomless pit 
vf infomy. It is not a thing to be believed, that General Belknap 
would all at once transform himself into the moral monster that his 
enemies represent him to be. Would he, the upright lawyer who in 
a long practice never suffered a stain to rest upon his professional 
integrity; the honest man of business who, swept away by a general 
calamity, became bankrupt yet paid all his creditors to the utter- 
most farthing and so went through even that furnace without the 
smell of smoke upon his garments; the faithful revenue officer who, 
resisting the temptations under which others were falling around him, 
always did his whole duty and accounted for every dollar that came 
into his hands; the gallant soldier, fearless as his sword and true as 
the steel it was made of to the cause that he fought for; the incor- 
ruptible statesman who gathers around him even in this his hour of 
severe adversity all those who were associated with him in the ad- 
ministration of the most difficult Department of the Government to 
testify that he never on any occasion swerved one hair's breadth from 
the bright line of honor that stretched out before him—would he, I 
want to know, all at once and suddenly become base enough to 


Contaminate his fingers with base bribes! 
And sell the mighty space of his large honors 
For so much trash as may be grasped thus ? 


The accusation is incredible; it is not true, it ig false. One of the 
managers has told us that it is universally believed and that public 
opinion all over the country condemns him. If that be the state of 
the case, it can only be accounted for by supposing that this people are 
suffering under the judicial blindness with which the children of 
Israel were afflicted when God sent upon them a strong delusion that 
they might believe a lie. Nothing can make you believe it without 
evidence as plain as the sensible and avouch of your own eyes, and 
even then a sentence of condemnation would be wrung from you by 
hard compulsion. 

But is there any decent pretext for his condemnation to be found 
su the evidence before you? I boldly affirm that, taking it all together 
and putting the worst construction upon it, it amounts to nothing 
but the merest trash upon which a jury in any court of quarter ses- 
sions would pronounce a verdict of acquittal without leaving the box. 

He is charged with having received a bribe corruptly and in con- 
sideration of an official act done or promised to be done in violation 
of his public duty. Is there anything to prove it? 

1 will assume, argumentia gratia, that a gift of money accepted by a 
public officer is necessarily a bribe and no proof beyond his simple 
act of acceptance is necessary to qualify it as corrupt. Is there any 
proof against him that he was consciously or willfully connected 
with Marsh’s present to his family? 

The deceased Mrs. Belknap feeling herself under strong obligations 
to Mr. Marsh, and in order to express her gratitude for kindnesses 
which he had shown to her during a severe spell of illness, proposed 
to Mr. Marsh to become an applicant for some office which she would 
assist him in getting by means of her influence with her husband. 
He declined because it would require him to neglect his business, 
which he could not afford to do. She suggested a post-tradership 
which he could manage without giving his personal attention. That 
was more attractive, and he determined at her suggestion that he 
would make an application, which he did, accompanied with recom- 
mendations. I am not instructed to deny, and there is very fair and 
just reason for thinking it is the fact, though it is not proved, that 
General Belknap promised to Marsh that he should have the pest- 
tradership for which he applied in consequence of the request of his 
wife. He united with her in a desire to testify in that way the grat- 
itude which both of them felt to Marsh for what he had done. Ac- 
cordingly the promise was made. Some time afterward Mr. Evans, 
the incumbent of the place, came along with a conflicting applica- 
tion backed with the recommendation of the officers at the fort. He 
insisted on being retained and said that he would be ruined if he was 
not. Eighty, one hundred, or one hundred and twenty-five thousand 


dollars of his money had been invested in the business which he 
would lose if he was suddenly turned out without any arrangement 
being made between him and his snecesser, and he besought Mr. Be] 
knap that he would not do so hard a thing. Belknap, when he saw 
Marsh the next time, told him that this was the situation of Evans 
and 1 would be such a hardship as he would not inflict on anybody 
“Therefore,” said he, “unless you can make some arrangement with 
Evans that will be satisfactory to him, I will not give you the ap 
pointment.” Mr. Marsh and Mr. Evans got together and in secret, 
without communicating what their arrangements were to anybody 
except the attorney who drew up the articles of agreement between 
them, made a contract to the effect that Marsh was not to be in any 
proper sense a partner in the business, but that he was to have a cer- 
tain fixed portion of the protits. ‘Then General Belknap was told that 
Mr. Marsh withdrew his own application and desired the appoint- 
ment of Mr. Evans. Mr. Belkuap on that recommendation, together 
with the recommendation of all the officers of the post, appointed 
Evans, who continued to hold the place until he was removed last 
March. 

The contract between Evans and Marsh can by no possibility affect 
your judgment upon the conduct of Belknap, because it is as clear as 
the bright light of the sun at noonday that Belknap knew nothing 
about it. But it is true that Mr. Marsh sent to Mrs. Belknap during 
hes life a certain sum of money, and after her death he said to Mrs. 
Bower, her sister and the lady who afterward married General Bel- 
knap, “This child which your sister has left behind is entitled to 
some money which I wish it to have.” She said, “Send it to me aod 
I will take care of it.” “ How shall I send it?” “If you send it to 
General Belknap I will get it.” He did send it to General Belknap, 
without any explanation, during the time that Mrs. Bower was there, 
during the time she was absent in Enrope, down to the time of he1 
marriage to General Belknap, and afterwards But the money was 
sent without any kind of explanation from Marsh. No explanation, 
of course, was received from Evans, becanse he did not know th. 
fact, and it ouly remains to consider whether General Belknap was 
truly informed about it by anybody else. 

I concede the naked facts which I have stated, that Belknap re 
ceived money from Marsh, which he either handed over to his family 
or put into his own pocket without knowing why he was getting it, 
are of themselves and standing alone a cause of suspicion, and at first 
blush the inference is not an unfair one that he knew Marsh intended 
it as a gift, but it is a bare suspicion and falls far short of the plenary 
proof required to convict in a criminal case. If one of you were sit 
ting as an examining magistrate you might regard this as being suf 
fic.ent to justify the committal of the party accused, but it is not suffi 
cient fora verdict of guilty. We donot rely, however, upon the incom 
pleteness of this evidence, for the suspicious circumstance is overborne 
by other facts in the case. 

Mr. Marsh was carefully enjoined to seerécy. 

“Tn all your intercourse,” says Mrs. Belknap to him,“ with General 
Belknap be careful that you say nothing to him about presents. He 
is especially scrupulous upon that subject, insomuch that a man who 
merely hinted at it upon one oecassion was kicked down stairs.” 
Marsh obeyed that injunction, and took good care never to say any 
thing to Belknap about his reasons for sending that money. 

His conduct before the Committee on War Expenditures is to me 
astrong preof that the nature of the transaction with Marsh was 
then for the first time unfolded to his mind. His behavior to Robin- 
son, the cashiered officer who attempted in vain to black-mail him, is 
another proof that he was wholly unconscious of any ground for find 
ing fault with him about that business. Take these facts and consid- 
er them together with his high character and you are bound to pre 
sume that this money was received by him in consequence of some 
explanation furnished to him by his family which made all his acts 
consistent with his own sense of official propriety. And this conces- 
sion you owe to him in an especial manner when you consider that 
besides himself there is only one human being who could testify upon 
the subject, and her mouth is closed by her marriage with him. 

Now, I say that is the result of the evidence upon this subject, as- 
suming, as I have assumed for the sake of the argument alone, that Gen- 
eral Belknap could not take a present, knowing it and understanding 
it to be a present from Marsh, without being guilty of a high crime 
and misdemeanor. But I deny that that is the law or the fact. 
When you prove that he has taken a present, or that his wife has 
taken a present with his perfect knowledge and with his fall appro- 
bation, you are just as far as ever you were from having the materi- 
als for a legal conviction. Why do I say this? Because the Consti- 
tation in plain and emphatic words declares that you can convict him 
only for high erimes and misdemeanors. The managers have con- 
tended that to convict upon impeachment it is not necessary to 
prove that the party has been guilty of an offense made punish 
able by law. I acknowledge this to be the rule in England. There 
@ man may be impeached for an offense which is not indictable 
and may suffer a bill of pains and penalties for acts that are 
neither impeachable nor indictable; but here the Constitution ex- 
pressly provides that it must be a crime or a misdemeanor which will 
authorize a conviction upon impeachment. Whatisacrime? I seed 
not refer to the horn-books of the law to answer that question; but 
if you want authority look at Bouvier’s Law Dictionary, which the 
managers have brought here for another purpose. A crime is a pub- 
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lic offense, prohibited and made punishable by law. A misdemeanor 
is defined precisely in the same way, except that it is a lower grade 
of offense. Is there any law or custom or usage in this country which 
prohibits the receipt of a gift by a publie otticer, or punishes it as a 
criminal offense? Most certainly not. Then you cannot convict this 
party without saying that the money received by Belknap meant 
something more and worse than a gift. 


| am aware that there is a kind of answer to this which seems | 


plausible. Mr. Randolph in the case of Judge Chase made a very 
strong argument to show that the power of impeachment is not con- 
fined to cases in which there is legal criminality. He contended, as 
others have, that the public interest requires more extended use of 
the power. A judge may be guilty of no detined offense against law, 
but if he comes upon the bench intoxicated, or uses language profane 
and indecent, or habitually neglects the performance of his duty, he 
becomes an obstruction to the administration of justice and ought to 
bo removed, and the power of impeachment ought to be used for that 
purpose. But all this is the worst and most pervicious kind of rea- 
soning. It is sufficiently answered by merely holding up the Con- 
stitution and showing that itis not so nominated in the bond. 

One of the Senators, the chairman of the Judiciary Committee, said 
the other day that tidelity to existing law was a duty of the highest 
obligation, and upon that principle I insist when I ask you to take 
the Constitution itself and laws passed in pursuance thereof as the 
lamp to your feet and the guide to your path. If the managers wish 
you to say that General Belknap has been guilty of a crime on proof 
that he has done an act which is nowhere defined and made punish- 
able as a crime, then they desire you to say upon your oaths and af- 
firmations that which is wholly untrue. Why do they not take an- 
other mode of accomplishing the same end? If the demands of the 
public interest require that somebody shall commit perjury, why do 
they not summon a witness to testify that the accused has actually 
committed some prohibited act? Would it not be easier to get a 
false witness who would swear to the fact than to persuade a whole 
Senate falsely to assert the fact upon their oaths without any evi- 
dence? There is an old case which may serve them as a precedent. 
It happened that Ahab, king of Samaria, was very anxious to become 
the owner of a vineyard which belonged to Naboth, but the owner 
absolutely refused to let him have it. His wife, Jezebel, was deter- 
mined to get it by the law of forfeiture. If she could have Naboth 
convicted of a capital offense and executed, the vineyard by opera- 
tion of law would become the property of the king. She did not go 
to the public authorities or before any judicial tribunal and without 
evidence demand an adjudication in her favor, but she procured two 
sous Of Belial, brought them before the congregation of the people, 
and set them up to swear falsely that Naboth had been guilty of 
blasphemy against God and the king, and upon that he wassentenced 
to be stoned to death. Then she told her husband, “Arise, take pos- 
session of the vineyard of the Jezreelite which he refused to give 
thee for money, for Naboth is not alive, but dead.” Why do they 
not follow this example? Because they revolt from the bare thought 
of bringing a perjured witness into the case; but how much better is 
a false judgment than false evidence? 

I am well aware that some of the managers allege that this money 
was received not as a mere gift but under circumstances which make 
it come within the detinition of bribery. But they make that allega- 
tion not only without any legal, suflicient, or satisfactory proof of its 
truth, but in the face of evidence to the contrary which is. irresisti- 
ble, overwhelming, and conclusive. And this evidence, be it remem- 
hered, comes from the mouth of their own witness, whom they dare 
not impeach. He swears that he never had any contract or agree- 
ment of any kind with General Belknap upon this subject-matter ; 


that he did not send him the money with any desire or intent to in- | 


ilnence his official conduct; that he never received from him any 
official favor in consideration of money either before or after he sent 
it. It was, according to his account of it, purely a gracious gift, which 
he bestowed solely because it gave him pleasure to do it. This is either 
true or it is false. If it is true, it puts an end to this case. for it elim- 
inates from the transaction everything thatiscriminal. If it be false, 
then the whole accusation is false, for it is built on Marsh’s testimony 
alone—the man whom they have introduced for the purpose of prov- 
ing their case has given testimony which is untrue from beginning 
toend. They do not say that; Ido not either. I do not doubt that 


he sent to General Belknap, or to some member of his family, certain | 


sums of money at different times as a mere present. When he said it 
was a mere gift, unaccompanied with any corrupt intent or any cor- 
rupt contracts, he told the truth, the whole truth, and nothing but 
the truth. 

Now, I aver that it is not wrong in any criminal sense for an officer 
to receive a present. ‘There is no law which forbids it. More than 
that, there is no custom or habit or sentiment among the public ofli- 
cers of this day which condemns it or makes it disreputable. The 
state of the public conscience in this conntry does not call for the 
enactment of any law to prohibit it. I was a member of the Penn- 
sylvania convention to reform the constitution of that State. I tried 
my best, and so did others of greater influence and more ability than 
mine, to get inserted into the organic law a definition of bribery 
which would include presents of any kind, given under any pretens 
whatever, so that no officer could ever, without violating his oath 
and exposing himself tu the danger of a prosecution which would send 
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him to the penitentiary, receive money from anybody. But I found 
myself shooting at the stars. I was told that I was trying to make 
the officers of the Commonwealth righteous overmuch; that the mere 
receipt of money was of itself an innocent thing unless there was a 
corrupt contract or a corrupt intent, but when the corrupt intent did 


| exist, it ought to be proved like any other fact which is necessary to 


make out the guilt of the party. By this and other similar arguments 
a measure which I thought a very important one was thrown out. 

I do not myself believe that presents are proper when taken by a 
public officer from a person who may by any possibility inf the future 


have an interest in the ofticer’s performance of his duties. I think 
so because, in the first place, “a gift blindeth the eye and perverteth 
the judgment of the righteous ;” and also because, in the next place, 
these gifts may be used to cover essential bribery. I do not believe 


that the institutions of this country are perfectly safe in the hands of 
men who habitually receive presents from their friends and constit 

uentsorfrom anybody. But say now that there isno law which makes 
it a crime or misdemeanor; and that is not all, there is no code of 
morals known to the public men of this age, or to the men who now 
hold oftice, which condemns it. If our fathers could have foreseen 
the fatal degeneracy of their sons, perhaps they might have made 
some provision to prevent it; but they inserted nothing to prohibit 
it either in their Constitution or in their statutes, and you cannot in 
your judicial capacity supply the casus omissus. 

“I give you an office and you give me another office,” or “I give 
you oftice and you give me money ;” whatof that? If the exchange 
was preceded by a contract which made one the consideration of the 
other, that is bribery and corruption, but if there was no contract 
of that kind the case is otherwise; and so it has been held in the 
case of the greatest and wisest and best men we have ever had in 
this country. 

There was a time in 1825 when Mr. Clay held in his hand the Pres 
idency of the United States and could give it to whom he pleased. 
He handed it over to John Quincy Adams, against whom there was a 
large majority of the States and the people. He did it in opposition 
to instructions almost unanimous from his constituents, and in the 
face of his own recorded opinion that Mr. Adams was not a proper 
person to be Chief Magistrate of the country. The first thing that 
Mr. Adams did after he went into office was to appoint Mr. Clay See- 
retary of State. Did these two men bribe one another? They were 
charged with making merchandise of the highest offices under the 
Government. The defense which both of them made against the 
charge of bribery was prec isely the same that we make here, namely, 
that no proof could be produc ed to show the previous existence of a 
corrupt contract or understanding which could have intluenced their 
conduct; and the general public acquitted them on that ground 
alone. 

Remember I do not hold up this transaction as an example of pub 
lic virtue. Il admire much more the high-toned behavior of Mr. Bay 
ard twenty-five years earlier. He did not vote for Mr. Jefferson, but 
he had it in his power to protract the election in the House of Repre 
sentatives so that Mr. Jefferson and Colonel Burr would both of them 
have been defeated. For good and sufficient public reasons he de 
termined that he would not use that power, but would retire from 
the contest and allow Mr. Jefferson’s friends to elect him. After a 
few days Mr. Adams, the then incumbent of the presidential chair, 
offered him the mission to France. He said: “No; I cannot get to 
my post of duty until Mr. Jefferson shall be inaugurated, and then 
he will have the power to recall me. I will not hold any office undet 
him, as I would virtually be holding this office, lest it might be in 
ferred that I have received a reward for my action in the presiden 
tial election.” 

The most distinguished man perhaps that this country ever pro 
| duced—certainly the greatest orator—one who was gifted with the 





most exquisitively organized intellect that ever was bestowed upot 
any of the children of men—was appointed Secretary of State by 
General Taylor. He said that he could not live upon the salary in a 
way that would accord with his taste and habits, and he invited his 
friceuds to make presents to him, and they did contribute among them 
$100,000, which they invested, and gave him the interest of it for the 
remainder of his life. Was that bribery ? It was given by merchants 
who were pleased with his advocacy of the bank, by manufacturers 
whose interests he had promoted by supporting a protective tariff, 
| perhaps also by lovers of the Constitution who admired him for the 
| noble defense he had made of its principles. But there was no evi- 
dence and no reason to believe, and nobody ever did believe, that it 
was given as a consideration for previous services or in pursuance of 
| a contract for futum@g@ervices. Therefore, and therefore alone, he was 
held to be innocertt\, 

The manager from Massachusetts [ Mr. HOAR] said, speaking of the 
Union Pacific Railroad, that every foot of that road had been founded 
in corruption and built with the wages of iniquity. That is true ; 
and it is equally well known that the managers of that corrupt con- 
cern gave large amounts of their stock and bonds to the wife of a 
Senator who was afterward elected Vice-President. The wife re- 
ceived it with the full consent of the husband. Though he had voted 
for the charter of the corporation and afterward voted to extend its 
privileges and always vindicated it by his speeches on this tloor, 
there was no proof that the speeches and votes were the considera- 
tion given for the bonds and the stock 


Phe absence of that proof 
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left him in the full possession of the character which he had earned 
by his previous life, his popularity moulted no feather, he lived re- 
spected and honored, and died in the odor of sanctity. 

The members of the House of Representatives who received the 
same stock and bonds from the agents of the same company consid- 
ered themselves as fully acquitted when the committee failed to find 
that theré had been any corrupt contract, and such was the view of 
the House when forthat reason it refused to pass a vote of censure. 

If Mr. Lincoln had been impeached and evidence had been intro- 
duced agaMst him, like the trash you have here, to show that his wife 
with or without his knowledge took a present from some contractor 
or some oflicer, who would have listened to it with patience? Mr. 
Lincoln could not have come into this court with a higher character 
than General Belknap. Judge Davis would have sworn for him that 
he was all his life-time serupulously honest. The governor of his 
State, and any number of ex-governors, and the Senators in Congress 
would have testified to the same fact; but he could not have had a 
character one whit better than that which is made out by General 
Belknap, and by the force of that character the accusation would 
have been swept away like chaff upon the summer thrashing-tfloor. 
Nobody would have thought of a conviction, 

That the present Chief Magistrate has taken large gifts from his 
friends is a fact as well known as any other in the history of the 
country. He did it openly without an attempt at concealment or 
denial. He not only received money and lands and houses and goods 
amounting in the aggregate to an enormous sum, but he conformed 
the policy of his administration to the interests and wishes of the 
donors. Nay,he did more than that; he appointed the men who 
brought him these gifts to the highest offices which he could bestow 
in retarn. Does anybody assert that General Grant was guilty of an 
impeachable crime in taking these presents even though the receipt 
of them was followed by oflicial favors extended to the givers? Do 
we not all regard him still as one of the greatest heroes and sages the 
world has produced? Instead of being impeached and ignominiously 
removed from office be was flattered and re-elected, This all hap 
pens justly upon the legal principle which commands you to presume 
everything in favor Of innocence. General Grant’s wealthy friends 
in New York gave him money not with any evil design upon his in- 
tegrity, but because it was a pleasure to themselves; and the Presi- 
dent appointed them to office afterward not because they had bought 
his favor, but because he thought the public good required it. This 
is the just and legal conclusion in every case where there is no proof 
of a bargain and no distinct evidence of an intent to influence and 
be influenced corruptly. Is the law a respecter of persons? Does 
not a presumption which applies to the President in the plenitude of 
his power apply with equal force and even with stronger reasons to 


his fallen minister? 


If the House of Representatives considered this subject coolly and 
came to the deliberate conclusion that the reception of a gift by a 
public officer was either in itself a punishable crime or evidence of a 
crime it was asin and a shame to drag the Secretary of War before 
this tribunal after he became a private citizen, while they allowed 
the President to tinish his career of wickedness without interruption. 
Were those gallant gentlemen afraid to take the Chief Magistrate by 
the throat, or did they suppose that the Senate would use one measure 
of justice for Grant and another for Belknap? No, they did no such 
injustice either to you or to themselves. They thought they could 
produce satisfactory evidence to show that the gift to Belknap was 
something more than a gift, that it was a bribe paid in pursuance of 
a contract or in consideration of official favors bestowed or promised. 
That is what they allege in the articles. But having utterly failed 
to prove it they ought in honor and conscience to give up the case. 

If the giving or receiving of presents is necessarily and in its own 
nature always criminal, and if the power to impeach for it survives 
the term of office, why have they overlooked the offense of Judge 
Hoar who gave the President a library of costly literature and law? 
They might prove that the giver of that present was afterward com- 
missioned by the receiver as Attorney-General and nominated for 
Judge of the Supreme Court; and they might argue with some show 
of reason that these appointments being post hoc were also propter hoc. 
But the inference would have been false; for Judge Hoar in making 
the gift acted merely upon the impulses of a generous heart, and the 
President promoted him because he was the best man for the offices 
he put himin. Such being the natural and the legal presumption in 
that case, why should it not also be made in this case ? 

Another distinguished gentleman held the office of Attorney-Gen- 
eral and was afterward by a kind of translation gent to the court of 
St. James, where he now resides as the a roel 
Before he got these high places he not only a but proclaimed 
that he had subscribed $20,000 to a fund for t snefit of the Presi- 
dent. Who can prove that these acts were corrupt? Or who will 
dare to assert it without proof? 

There is another class of cases, more extensive and more numerous 
than these, in which the law and public opinion indulges officers in 
giving and in receiving money for their personal purposes. A high- 
placed gentleman wants to be continued in power and to that end a 
certain number of popular votes is required. He demands from his 
subordinates money enough to get the votes and he enforces the order 
by a distinct notification that whosover refuses to contribute will be 
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dismissed from his place. These very post-traders were forced to 
make enormous contributions in that way and the aggregate sum thus 
raised for an important election amounts to many millions of dollars 
Is this criminal? Certainly it is, if you adopt the principle of th, 
managers that every voluntary payment by an officer to an officer jx 
ipso facto a crime. Is it corrupt? I do not say so. But if you say 
that Belknap could not receive money from Marsh without being cor 

rupt, then you condemn to utter infamy the system to which I refer 

It pervades the whole executive administration, If it be corrupt, 
then all the officers of the Government are thriving by corruption 
alone. They can keep their places if they pay for them in this way; 
if not, not. By that dishonest means alone can they hope to gain 
promotion. A public man, to use the figure of Curran applied to a 
similar condition of things in another country, is like a dead body in 
a mill-pond; he lies quietly and obscurely at the bottom as long as 
there is any soundness in him ; but his bulk expands with the gases 
which corruption evolves; “he becomes buoyant by putrefaction and 
rises as he rots.” Surely it is not proper to say that this system is 
corrupt seeing that all the great and good men now in the Executive 
Departments constantly practice it. Whether it is an evil that onght 
to be abolished or a virtue to be encouraged, is certainly a question 
on which there is some difference of opinion. What I assert is that 
there is no law which forbids it, nor no rule of morality among pub 
lic officers which condemns it. That being the case, is it not horrible 
to convict this party who has certainly done nothing worse f 

I bring no railing accusation against any of the persons I have men- 
tioned. I declare that all these officers who have received and given 
money are innocent of any offense known to the law, and therefore 
not impeachable, I have mentioned their cases merely for the pur- 
pose of illustration and to show that General Belknap has not acted 
criminally any more than the rest of them. I do not ask you to ac- 
quit him if he is guilty on the ground that others are equally guilty, 
but I show his freedom from criminality by proving that others who 
have done similar things are not only free from guilt but in univer 
sal estimation honored and respected. 

According to our view of the evidence (and it is impossible that we 
can be mistaken) he is fairly entitled to an acquittal, because— 

1. The evidence excites no more than a bare suspicion that he knew 
what the money was sent to him for. 

2. The utmost extent to which the evidence goes can establish 
nothing against him except that he received certain money from 
Marsh as a gracious gift which Marsh sent him solely because it 
gave him pleasure to do so. The allegation that this was given in 
pursuance of a corrupt contract for a corrupt consideration or with 
a corrupt intent is not only unsupported by proof but completely 
and thoroughly disproved. 

3. A naked present like this is not criminal in him that gives or in 
him that receives it. 

4. The receipt of such a present not being prohibited or made pun- 
ishable by law is not a crime or misdemeanor, and therefore not im 
peachable. 

If, therefore, you decide this case according to the law and the evi- 
dence you niust necessarily acquit him. 

You will no doubt be glad to hear me say that I am done. 

Mr.SHERMAN. Mr. President, I should like to have a short ex- 
ecutive session. I move that the Senate sitting as a court adjourn. 

The motion was agreed to; and the Senate sitting for the trial of 
the impeachment adjourned. 


TUESDAY, July 25, 1876. 


The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, legislative and executive business was suspended and thie 
Senate proceeded to the consideration of the articles of impeachment 
exhibited by the House of Representatives against William W. Bel- 
knap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The usual notice will be trans- 
mitted to the House of Representatives. 

Mr. Lord and Mr. McMahon, of the managers on the vart of the 
House of Representatives, appeared.’ 

The respondent appeared with his counsel, Messrs. Blair, Black, 
and Carpenter. 

The Secretary proceeded to read the journal of the proceedings of 
the Senate sitting yesterday for the trial of impeachment, when, on 
the motion of Mr. SHERMAN, and by unanimous consent, the further 
reading was dispensed with. 

The PRESIDENT pro tempore. The Senate is now ready to pro- 
ceed with the trial. Senators will please give their attention. 

Mr. CARPENTER. Mr. President and Senators 

Mr. LOGAN. Before the counsel proceeds, I will state that I have 
heard some complaints made about the position that the counsel and 
managers have to occupy in the presence of the Senate. ‘I therefore 
suggest that the counsel be allowed to occupy any position he desires 
from which to address the Senate. 

Mr. EDMUNDS. We can see the counsel better when they stand 
in front of the chair than anywhere else. 
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Mr. LOGAN. 
ing them. 

Mr. CONKLING. Where would the counsel rather stand ? 

Mr. CARPENTER. If there is no objection to it and no impropri- 
ety in it, if I could be permitted to stand in the outer tier of seats, I 
could be heard better there than anywhere else. 

Mr. CONKLING. I will give the counsel my seat; and there is his 
old seat. 

The PRESIDENT pro tempore. 
the counsel will select his seat. | 

Mr. Carpenter proceeded to Mr. SPENCER’S place, that formerly oc- | 
cupied by himself when Senator, in the outer tier. 

The PRESIDENT pro tempore. Senators will give their atten- 
tion. 

Mr. CARPENTER proceeded to address the Senate on behalf of the 
respondent. 

Mr. SHERMAN, (at two o’clock and fifteen minutes p.m.) Would 
counsel like a recess now or would he prefer to go on longer? 

Mr. CARPENTER. Iam willing to yield for a recess now. 

Mr. SHERMAN. I move that the Senate take the usual recess of 
fifteen minutes. 

The motion was agreed to; and the Senate sitting for the trial of 
the impeachment took a recess for fifteen minutes, at the expiration | 
of which time the Senate sitting for the trial resumed its session. 

Mr. KERNAN. I move that the Sergeant-at-Arms be directed to 
request the attendance of absentees. 
Mr. CONKLING, I suggest to my colleague he had better have a 
call of the Senate. There is no way of ascertaining who the absent- | 

ces are without a call. 

Mr. KERNAN. Very well; I accept that suggestion. 

The PRESIDENT pro tempore. The Secretary will call the roll. 

Thirty-one Senators answered to their names. 

Mr. KERNAN. I move that the absentees be requested to attend. 

The PRESIDENT pro tempore. The Senator from Newfork moves 
that the Sergeant-at-Arms be directed to request the attendance of 
absentees. 

The motion was agreed to. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will execute 
the order of the Senate. 

At two o’clock and forty-six minutes a quorum appeared. 

The PRESIDENT pro tempore. A quorum has appeared; and the 
counsel will proceed, 

Mr. CARPENTER resumed and continued his argument. 

Having spoken till four o’clock, 

Mr. FRELINGHUYSEN. Mr. President, counsel says that it will 
be agreeable to him if the court should adjourn at this point in his 
argument. I therefore move that the Senate sitting as a court for 
the trial of the impeachment adjourn. 

Mr. EDMUNDS. No, we ought to finish it to-night. 

The PRESIDENT pro tempore. The Senator from New Jersey moves 
that the Senate sitting in trial adjourn. 

Mr. SHERMAN. I should like to ask counsel whether it would be 
convenient for him to close his argument this evening ? 

The PRESIDENT pro tempore. The motion is not debatable. 


I have heard complaints made of difficulty in hear- | 


The Chair hears no objection and 
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WEDNESDAY, July 26, 1876. 


The PRESIDENT pro tempore. Legislative and executive business 
will be suspended and the Senate will proceed to the consideration 
of the articles of impeachment exhibited by the House of Represent 
atives against William W. Belknap, lata Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The usual notice will be transmit 
ted to the House of Representatives. 

Mr. Lorp, Mr. LynprE, Mr. MCManon, Mr. JENKS, and Mr. LAPHAM, 
of the managers on the part of the House of Representatives, ap- 
peared. 

The respondent appeared with his counsel, Messrs. Blair and Car 


| penter. 


The Secretary read the journal of the proceedings of the Senate 
sitting yesterday for the trial of the impeachment. 
Mr. PADDOCK. I hardly think there is a quorum of the Senate 


| present. 


The PRESIDENT pro tempore. The roll of the Senate will be called. 

Mr. EDMUNDS. Let the Chair count the Senate. 

The PRESIDENT pro tempore, (after a pause.) 
rum present. The Secretary will call the roll. 

The Secretary called the roll of the Senate, and forty Senators an- 
swered to their names. 

The PRESIDENT pro tempore. 
Journal will stand approved. 

Mr. COCKRELL. I desire to state that my colleague [Mr. Boey] 
is absent, having been called home by the illness of his daughter. 

The PRESIDENT pro tempore. The Senate is now ready to proceed 
with the trial. 

Mr. CARPENTER resumed and concluded his argument on behalf 
of the respondent. It is, in full, as follows: 

Mr. President and Senators, we are approaching the termination of 
a protracted and painful trial, and the duty of «losing the defense 
has been intrusted to me. I am to make the last suggestions on 
behalf of the respondent, to a tribunal which has his reputation and 
honor in its keeping. The importance of the cause to the respond 


There is not a quo- 


There is a quorum present. The 


| ent, and to all those who have heretofore held and to those who 


may hereafter hold any office under the Government of the United 
States, from the highest to the lowest, wili secure, I doubt not, judi 
cial attention to an argument which must be uninteresting, except 
to those who may impose and those who may suffer from the inflic 
tion of the judgment and sentence which the House of Representa 
tives of the United States is demanding against the respondent 

I know how many and what various cares absorb the attention of 
Senators, in the last days of a long session; and how difticult it 
for Senators to remain in their seats. But I appeal to you, once for 
all, that before you pass judgment upon the respondent, you owe it 
to him, to yourselves, and to justice, to put aside other business, and 
hear patiently, not only the important points, but even the details of 
testimony, upon which his guilt or innocence depends. 

No person can justly be convicted until his triers have patiently 
heard, and carefully considered, everything that can be said on his be 


half. 


Is 





The motion was not agreed to. 

Mr. CARPENTER. I come now, Mr. President, to discuss the ques- 
tions of law in this case which in my opinion are entirely conclusive 
of it. 

[Without concluding his argument, Mr. Carpenter yielded to Mr. 
SHERMAN for a motion to take a recess. His speech will be published 
in full when completed. 

Mr. SHERMAN. If counsel will allow me, I will move that the 


court take a recess until half past seven to test the sense of the Sen- | 


ate. 

The PRESIDENT pro tempore. The Senator from Ohio moves that 
the Senate sitting for the trial take a recess until half past seven 
o'clock. 

The motion was not agreed to; there being on a division—ayes 22, 
noes 23. 

Mr. THURMAN. 
now adjourn. 

The question being put, there were on a division—ayes 23, noes 25. 

Mr. CONKLING. I ask for the yeas and nays on the motion to ad- 
journ. 

The yeas and nays were ordered ; and being taken, resulted—yeas 
33, nays 18; as follows: 


I move that the Senate sitting for this trial do 


YEAS—Messrs. Allison, Anthony, Bayard, Booth, Boutwell, Bruce, Cameron of 
Wisconsin, Christiancy, Clayton, Conkling, Conover, Cragin, Ferry, Frelinghuysen 
Hamilton, Howe, Ingalls, Jones of Florida, Jones of Nevada, Logan, MeCreery, M« 
Millan, Mitchell, Norwood, Oglesby, Paddock, Patterson, Ransom, Stevenson, Thur- 
man, West, Windom, and Wright—:3 

NAYS—Messrs. Bogy, Cockrell, Cooper, Davis, Dennis, Edmunds, Gordon, Hat 
vey, Kelly, Kernan, McDonald, Merrimon, Morrill, Randolph, Robertson, Sherman, 
Wallace, and Withers—18. 

ABSENT — Messrs. Alcorn, Barnum, Burnside, Cameron of Pennsylvania, Caper- 
ton, Dawes, Dorsey, Eaton, Goldthwaite, Hamlin, Hitchcock, Johnston, Key, Maxey 
Morton, Sargent, Saulsbury, Sharon, Spencer, Wadleigh, and Whyte—21. 





So the motion was agreed to; and (at four o’clock and fifteen min- 
utes p.m.) the Senate sitting for the trial of the impeachment ad- 
journed. 





Reverence of counsel for the bench is the natural result of their 
mutual relations. And yet in the excitement of an animated criminal 
trial counsel, most distinguished for amiability, are sometimes incited 
to make remarks which, after reflection, they sincerely regret. Any 
| subject viewed from the different stand-points of a judge and an ad 
| vocate will present different aspects. The advocate, sympathizing 
with the distress of his clients, and often seeing far deeper into the 
absolute truth of a case than a judge is permitted to see; knowing 
many circumstances of alleviation, and many important exculpatory 
| facts derived from his client, which cannot be disclosed in a tribunal 

where the client and his wife are excluded from the witness stand ; 
heated with days and nights of anxious toil, etriving to develop the 
truth through the imperfect statements which can be made by outside 
witnesses ; isentitled to some indulgence. The few facts which can be 
made known to the judge, are in the mind of the advocate so blended 
with, and colored by, other facts incapable of legal proof, that a rul- 
ing proper from the judge’s stand-point, is full of disappointment to 
the advocate. 

And in this, my last appearance before this tribunal, I desire to 

| apologize for any seemingly disrespectful remark made by me in this 

cause. And let me say that in the line of argument which my duty 
compels me to pursue to-day, while I shall question the correctness of 
some rulings of the court, I shall do so in a respectful manner. 

Lawyers are as necessary to the administration of justice as judges. 
Chief Justice Marshall, delivering the opinion of the court overruling 
one of its former decisions, apologized for the error by saying that the 
former case had not been argued by counsel. 

Washburn, in his Judicial History of Massachusetts, page 145, 
sneaking of the trials for witchcraft, says: 


For the credit of New England. it would be well if oblivion could settle down 


over this period of ber ant als. But the history of that court furnishes a lesson 
which ought never to be forgotten. It was a popular tribunal; there was not a 
lawyer concerned in its proceedings Every rule of evidenc by which the courts 


of common law are governed was abrogated, and 
trammeled by “the quibbles of the law 
lar will 


{ Izes and jurors were left, on 
to follow their own feelings and the popu 
Human nature may have changed, and a court equally popular and equally 
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unacquainted with the rules which govern judicial proceedings, might stand against 


1 strong popular delusion or excitement, should such an occasion again occur, but 


he must disregard the light of experience whe could hope to be safe under its ad 
ninistration It is to be believed that abuses as monstrous as the whole proceedings 
f that cour n fact, were, could have on tolerated had there been an enlightened 
bar in Massachusetts whose services should have been exerted in favor of the accused ! 
ot for the want of learning or honesty on the part of those who were engaged 

ose trials that injustice was done It was that their habits of thought, their 


© ignorance of tl ilutary rules of law, and their want of familiarity with the 

s of investigating the merits of judicial controversies, unfitted them to hold 

cales of justice with impartial hands, and to discriminate between the excited 

prejudices of the many, and the truth or falsehood of the charges which they were 
called upon to examine 

The brightest periods in the history of English jurisprudence have 
been those in which counsel have enjoyed the greatest freedom of 
speech and the widest range of discussion ; and every era of despot- 
ism and tyranny has been marked by attempts of judges to browbeat 
lawyers at their bar. 

It was my fortune to be a listener for several years to the debates 
in this body; and I could refer to several instances illustrating the 
freedom of speech of Senators in debate. I have heard Senators de- 
nounce laws passed by a majority of the Senate as having been in- 
spired by party spirit, as prejudicial to the public interests, and in 
wanton violation of the Constitution. And yet every Senator was 
under oath to support the Constitution when he voted for the laws 
thus assailed 

No one, I presume, would deny to counsel who appear in the de 
fense of a citizen on trial at your bar as much freedom of speech as 
is permitted to Senators in mutual consultation. Anciently the oath 
administered to all the lawyers of England was, “ not to present any- 
thing false to the court, but to make war for their clients.” How this 

nderstood in English courts of justice is illustrated by a scene in 
the celebrated trial of the Dean of St. Asaph, in the court of king’s 
bench, for libel; in which an eminent judge, and an advocate not less 
eminent, appeared as follows; the jury returned a verdict, *‘ guilty 
of publishing only.” 

Mr. Exskine. You find him guilty of publishing only? 
A Juno Guilty only of publishing 


And, after considerable altercation, the following scene occurred : 


Mr stice Buciuer. I will take the verdict as they mean to give it; it shall 

ot be lt Gentlemen, if 1 understand you right, your verdict is this, you 
in to ss suilty of publishing this libel 

Ast No; the pamphlet; we do not decide upon its being a libel 

Mr. Justice BULLER You say he is guilty of publishing the pamphlet, and that 


ig of the innuendoes is as stated in the indictment 


K Certamly 
' Is the word “only " to stand part of your verdict? 
Certainly 
' 


M kK 


Mr. Erski Phen I insist it shall be recorded 
Mr, Justice BULLER Phen the verdict must be misunderstood; let me unde 
stand the jur 

Mr. Euskint The jury do understand their verdict 

Mr. Justice Bt ek. Sir, | will not be interrupted 

Mr. ERskint I stand here as an alvocate fora brother citizen, and I desire that 

| word only may be recorded. 
Justice Butuer. Sit down, sir. Remember your duty, or I shall be obliged to 
i another manner . 

RSKINI Your lordship may proceed in what manner you think fit. J know 
, ax well as your lordship knows yours. I shall not alter my conduct 


The name of Erskine stands at the head of the long list of grezt 
English advocates, and to the noble stand made by him against a 
wrong: headed court, in this and other libel cases, we owe the present 


liberty of the press; the jury having the right to decide the law as 


well as the fact, and determine whether the matter published is a | 


libel or not 
I shall have no occasion to transcend or even approach the deter- 


mined language there employed; and I refer to it only to show what | 
| a whole people—was r@versed on re-argument. The case is recorded 


freedom of speech is tolerated in an English court of justice from an 
advocate defending the rights of his client against supposed judicial 
encroachment. 


Che language employed by Lord Brougham, in the trial of Qneen | 


Caroline, is well known. He there places the fealty of an advocate 
to his client above the allegiance of the advocate to his king. 

But, repeating what I said the other day, I maintain that a motion 
to vacate an order made by this court, or a motion for a rehearing 
upon any question decided by the court, is not only not a contempt 
of court, nor an evidence of disrespect, but is a usual and orderly 
proceeding in every court exercising original jurisdiction; and is as 
much a matter of absolute right, as to plead the general issue, or call 
a Witness on the trial. 

Half the criminal cases in England and America are heard on mo- 
tions for new trial, upon the ground that the judge at the trial erred 
in admitting testimony or instracting the jury. No one regardssuch 
motion as disrespectful to the court. And nothing better indicates 


the real eminence of a judge than the patience with which he listens | 
7 | have corrupted themselves ; 


to arguments intended to persuade him that he has committed errors. 
Nobody ever thought such motion a disrespect to the court. In every 
court, English or American, exercising original equitable jurisdiction, 
motions for rehearing are recognized as one of the regular proceed- 
ings in a cause; and the bill of review for errors of law apparent 
upon the record is as well known to the profession and as graciously 
received by the courts, as any other bills. 

The rules of the Supreme Court of ‘he United States regulate the 
application for rehearing of causes in that court. 

Nor is a petition to be relieved from conviction in case of impeach- 
ment, for error, a novelty. 





TRIAL OF WILLIAM W. BELKNAP. 


I 


In the case of Alice Perrers, such petition was filed. (Hale’s Juris 
diction House of Lords, page 174.) 

This case presents an instance of the impeachment of a subject not 
in office, nor exercising any franchise known to the law. Alice 
Perrers was the mistress of Edward IIT; a position well known in 
the reigns of the festive kings of England, but never recognized by 
law, much less exalted to the dignity of an office. She was impeached : 
simple Alice Perrers—without title, franchise, or office; was im 
peached for that she had perverted the course of justice; that she 
had taken her seat on the bench with the judges, dictating how they 
should decide causes; and, when she found them perverse, she com 
plained to her royal lover, who found means to bring the judges to 
reason. At the April session of Parliament, 1376, the fiftieth year of 
the reign of Edward III, she was convicted and banished. After her 
conviction a statute was enacted at the same session, prohibiting any 


| woman and, particularly, Alice Perrers, to pursue causes and actions 


in the king’s courts, by way of maintenance, and for hire and reward, 
on pain of being banished out of the realm. (Lingard’s History of 
England, volume 3, page 201.) 

The next year, 1377, was celebrated in England as a year of jubilee. 
At the session of Parliament which commenced early in 1377, the 
Commons presented to the king a petition, reciting that many persons 
had been impeached in the next preceding Parliament, without due 
process, &c., and praying that they might be restored to their former 
estates, dignities, and other things. The king then demanded to 
know if their request was made for all that had been impeached ; and 
the speaker replied that their request was for all. The king then 
told them they must present specific requests naming the persons to 
be relieved and the reasons. 

Among other petitions presented was one for Alice Perrers; setting 
forth that she had been by untrue suggestion, and undue process in 
the last Parliament, foreclosed of the common liberty which every 
liege subject of the king, as well men as women, ought freely to enjoy, 
unless thebe convict of a crime, for which they are to forfeit it; 
that therefore it would please its majesty, for the love of God and 
right justice to have consideration, that the said Alice was never pres 
ent in Parliament, nor duly admitted to answer anything for which 
she was adjudged; and for this cause to reverse the judgment, and 
cause “her to be restored entirely to her former estate; the said 
judgment, orany prohibition made against the said Alice in the same 
Parliament notwithstanding.” 

Phe king pardoned her and she returned to her former relations 
with him ; faithfully attending him in his last illness, until the morn- 
ing of his death, when she stole his jewelry and ran away. 

But Dame Alice continued her crooked political practices, and in 
the first session of Parliament, Richard I], 1377, she was again im 


| peached ; again convicted, and banished the realm. At a subsequent 


session, 2 Richard LI, she filed in Parliament a petition for reversal of 
the second conviction, for error. The new king, who seems to have 
felt some tenderness for her, licensed counsel to appear for her and 
prosecute the petition. But the Lords, upon consideration of the pe- 
tition, answered, that the king conld accomplish the same end by 
granting a pardon. 

Parliament, in the fullness of its power, has repeatedly reverse: 
convictions had in former Parliaments, restoring to the heirs forfeited 
estates, though it could not reeall the beheaded defendants. And 
petitions for such reversals have been repeatedly filed; and Parlia- 
ment has always considered them. 

In defense of the practice of rehearing, and illustrating its efficacy, 
I will refer to au instance in which a judgment—not rendered by a 
human tribunal against an individual, but by the Almighty against 


in Exodus, xxxii. 7-14. I am justified in referring to precedents con- 


|} cerning the Jews, because the manager, who opened this case, has 


sought to convict the respondent, not for a violation of the statutes 
of the United States, but of one of the commandments to the Jews 
“Thou shalt not accept gifts, for gifts blind the eyes of the wise, and 


| change the words of the just.” And the argument of the manager, 
| remarkable for its bigotry and want of charity, might more appro 
| priately have been delivered to a congregation of Pharisees. 


It was after Aaron had directed the people to mold a golden calf, 


| and the people rising in the morning had offered before it holocausts 


and peace-victims, and, after sitting down to eat and drink, had risen 
up to play. 
And the Lord said unto Moses, Go, get thee down. 


Moses had been presenting the case of Israel and the Lord had heard 
enough of it. 
Go, get thee down ; for thy people, which thou broughtest out of the land of Egypt 


8 They have turtied aside quickly out of the way which [commanded them ; they 
have made them a molten calf, and have worshiped it, and have sacrificed ther 
unto, and said, These be thy gods, O Israel, which have brought thee up out of the 
land of Egypt 

%. And the Lord said unto Moses, I have seen this people, and, behold, it is « 
stiff-necked people : 

10. Now therefore let me alone, that my wrath may wax hot against them, and 
that I may consume them: and I will make of thee a great nation. 


But Moses persisted! 


11. And Moses besought the Lord his God, and said, Lord, why doth thy wrath 
wax hot against thy people, which thou hast brought forth out of the land of Egypt 
with great power, and with a mighty hand! 
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12. Wherefore should the Egyptians speak, and say, For mischief did he bring 


them out, to slay them in the mountains, and to consume them from the face of the 
earth? Turn from thy fierce wrath, and repent of this evil against thy people 

13. Remember Abraham, Isaac, and Israel, thy servants, to whom thou swearest by 
thineown self, and saidst unto them, I will multiply your seed as the stars of heaven 
and all this land that I have spoken of will I give unto your seed, and they shall 
inherit it forever. 

14. And the Lord repented of the evil which he thought to do unto his people. 


Thus it appears that the judgment of the Almighty was reconsid- 
ered, and upon the re-argument of Moses was reversed. 

Supported, Senators, by such precedents, I shall undertake to show, 
that the order passed by the court, declaring the articles of impeach- 
ment to be sufficient in law, was erroneous ; and that the respondent 
was thereby deprived of the right of demurring thereto. 

Before coming to that, however, let me consider some other ques- 
tions arising in this case. 

And, first of all, who is this respondent f— 


It will not be pretended that there is any direct evidence of his | 
guilf. The most that can be claimed is,that the evidence establishes | 


certain facts or circumstances from which, perhaps, you may deduce 
the fact of guilt. 

It is a well-settled principle of law, and a cherished maxim of re- 
ligion, that when any fact is susceptible of two constructions, when 
any circumstance is reconcilable as well with the theory of inno- 
cence as With that of guilt, then such fact or circumstance is worth- 


less to establish guilt. Legal presumption, equally with Christian | 


charity, turns the even scales in favor of innocence. And in a 
case resting upon circumstantial evidence—where the fact of guilt 
is only an inference from other clearly established facts—the former 
character of the defendant, good or bad, is an important element. 

A professional thief, escaping from the Five Points of New York, 
and charged with shoplifting in the city of Washington, would be 
convicted upon very slight evidence ; because he would be presumed 
to be plying his vocation; while the same charge, made against a 
bishop of the church, could only be sustained by overwhelming proof.— 
In the first case the inclination of the jury would be to tind the de- 
fendant guilty; in the latter, to demand irresistible testimony to over- 
come the presumption of innocence. In the one case, a single witness 
might suffice; in the other, a cloud of witnesses might be disbelieved. 

This presumption of law is a result of human experience. It is rare, 
indeed, that a man reaches the meridian of life, possessing the conti- 
dence of his associates; and then, upon a sudden impulse, plunges 
headlong into the depths of vice al infamy. And it is still more 
rare, that from the depths of infamy and vice a mortal with one re- 
bound can regain the upper air, and pursue a course of integrity and 


honor. And yet, if Belknap be guilty, he has performed this two- | 


fold miracle. 


Mr, CLYMER’S investigating committee, when they had found, as | 
they thought, one act of corruption in the Secretary of War, in the | 


second year of his term, naturally concluded that innumerable other 


instances of corruption would be found in his long administration. | 


Their logic was sound. So they have searched, examined and inves- 
tigated the transactions of every branch and Bureau of the War De- 
partment, from Belknap’s appointment down to the hour of his resig- 
uation, They have inquired into the expenses of his domestic life ; 
have consulted his tailor, his butcher, and his grocer; investigated 
his bank account; and have pursued him in ways and by means never 
before resorted to. Yet the result is, that, except the matter under 
consideration, there is not a transaction in his entire administration 
upon which they can found even a censure. 

If Belknap be guilty of the offense charged, then, by all the laws 
of probability, he had been led to it, his conscience stifled and his 
heart hardened by the perpetration of lesser villainies. It is from 
small pilferings and petty offenses that criminals advance, step by 
step, to the commission of crimes that shock the sense of a nation. 

And if Belknap had become, as the managers claim, so debased, so 
regardless of the common maxims of honesty, as to pollute his hand 
with a bribe from Marsh, in 1870, it is impossible that he could sub- 
sequently have turned away from far better opportunities for corrupt 
aggrandizement. 

In the single transaction of the sale of arms to France, Belknap 
might easily have made a million of dollars; and you will remember 
how certain Senators, full of suspicion and empty of charity, pro- 
fessed to believe that because he had the opportunity he must have 
improved it. An investigation by a select committee was ordered, 
and, after a searching and rigid inquiry, the committee, consisting of 
democrats and republicans, unanimously exonerated this respondent 
from any criminality in that transaction. That protracted investiga- 
tion left no shadow upon his fair fame. 

To suppose, then, that this respondent from a long and honorable 
career, pursued unfalteringly to the year 1870, turned suddenly upon 
all the pledges of his past life, became oblivious of all his domestic, 


social, and official obligations, and fell into the depths of moral de- | 


pravity; that he rose thence, and casting aside all the corruption of 
mind and heart that had dragged him downward, lived thenceforth 
a pure and noble life, is to suppose something not within the range of 
probability; something against the teachings of all human experi- 


ence ;—a result only to be accomplished by miracle. To fall may be | 


~asy, but to rise from the depths is not so easy. 
Fucilis descensus Averni ; 
° ° “ 


Sed revocare gradum, superasque evadere ad auras 
Iloe opus, hic labor est. 
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The respondent’s good character, and official purity since 1870 has 
been established by his enemies. Mr. CLYMER’s committee, after the 
most exhaustive investigation, are silent [heir silence is commenda- 
tion; if they could censure, they would be swift to speak. So it only 
remains to consider what was his character prior to 1870. 

The part the respondent bore during the war, is recorded history. 
Upon a former occasion I referred to the coincidence that the articles 
of impeachment were served upon him on the anniversary of the 
battle of Shiloh, and at the very hour of the day when, under the eye 
of General Grant, he moved into the line which made a successful 
stand against the fierce onslaught of General Beauregard, and turned 
the tide of battle in favor of the Union. This was the first time the 
| great commander ever saw Belknap. General Grant never can for- 

get the men whose bravery in the war for the Union attracted his 
attention, That day’s work made Belknap Secretary of War. And 
ae though to keep this matter fresh in the mind of the Senate, on 
Friday, July 7, (see CONGRESSIONAL RECORD, ) the proceedings of this 
court were suspended, to pass a bill removing General Beauregard’s 
political disabilities ; and then the court resumed its proceedings, to 
determine whether it should impose political disabilities upon Gen- 
eral Belknap. 

The character of the respondent, from his boyhood to his appoint- 
ment as Secretary of War, is established by the testimony of the 
Hon. Samuel F. Miller, one of the most highly esteemed justices of 
the Supreme Court, and Governor Lowe, ex-governor and ex-chief 
justice of Iowa; both of whom for nearly a quarter of a century had 
resided in the same town with him, and knew him intimately; and 
by both the Senators from his own State.—His character as Secretary 

| of War has been established by heads of Bureaus in the War Depart- 
ment, through whom the details of his administration were executed. 

Phe Adjutant-General, Inspector-General, Judge-Advoeate-General, 
| Chief of Engineers, of Ordnance, the Superintendent of the Military 
Academy, Generals Hancock, McDowell, Pope, and Augur, have all 
testified to the energy, ability, and integrity with which he conducted 
himself in his high office. Three hundred and thirty-seven millions of 
dollars of the public money passed through his hanes while he was 
Secretary of War, for every cent of which he has duly accounted. 

Of course, where the proof of particular criminality is direct and 
positive, evidence of prior good character is unavailing. But where 
} such direct proof is wanting, and where guilt or innocence must be 
| spelled out from facts and circumstances, proof of character is av 
| important element; then good character is the great rock upon which 
any defense must rest. 

We have had aremarkable illustration of this very recently, in the 
case of Mr. Kerr, Speaker of the House. And let me say, first, that 
I believe Mr. KERR is as honest a man as ever lived. I do not credit, 
in the slightest degree, the slanders that were set on foot against him ; 
but truth justifies me in saying, that the testimony against him is 
twice as strong as the testimony here is against Belknap. The wit 
ness who swore positively to the payment of a bribe did not flee the 
| country, as Marsh did; he remained under the flag and persisted and 
persists to-day in his statement. Cross-examination did not shake 
him. He had learned his story well. What did clear Mr. Kerr in 
the estimation of the House and of all honorable men? Mr. Kerrhad 
| not spent his days under a bushel. He was well known in his own 
State. He was known to the House; he was known throughout the 
country as a high-minded, upright man. And it was not to be toler- 
| ated, ought never to be tolerated, that a man of such repute and char- 
acter should be blasted by the breath of a single scoundrel.—What 
| was the result? The committee of the House of Representatives 
| unanimously acquitted him; the House acquits him; the country 
acquits him. 

There was one fortunate circumstance in Mr. KERrR’s case. He was 
a demacrat. My honest belief is that, had he been a republican, he 
would have been expelled the House unanimously. The democrats 
would have voted against him for the fun of the thing ; the republi- 
cans, to cleanse their party. 

The republican party has thus far survived under a practice that 
would break up any family in the land in twenty-four hours. Sup- 
pose a father, instead of remonstrating with a son for some slightly 
| irregular conduct, should go upon the streets and denounce him. 
Suppose brothers, instead of defending their sisters against the breath 
| of slander, should join in the cry and swell it toan uproar. Suppose 
all the little jars and ebullitions of temper occurring more or less often 
in every family, were to be recounted with all the exaggerations of 
malice; slight faults magnified, and harmless occurrences misrepre- 
sented ;—how long would the family hold together, and how much of 
happiness would its members enjoy before its certain disruption ? 

If a democratic newspaper or committee of investigation assails a 
republican,—especially if he has been prominent,—instantly every 
republican newspaper, organization, and individual, declares the be 
lief that he was always a rascal, and expresses profound amazement 
that the democrats had not found it out before. And so, under pre 
tense of purifying the party, they join in one acelaim toery him down 
forever,—anything to get rid of him. The democratic party has some 





| sense; it washes its dirty linen at home. If one of its prominent 
members be assailed, a halt is called, and a patient investigation de 
manded. And all our republican editors, acting, apparently, upon 


the theory, that all the rascals are in the republican party, and all 
the republicans, except themselves, are probably rascals, take the 
part of the accused democrat, and demand a suspension of public 
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never was a case this eloquent language was 
je. Itis conceded that the object of impeachment is 
t, but protection to the public. Can you, as Christian 
n, say that the public safety requires that, for a single trans- 

n, even if you tind it clearly proved, which I shall attempt to 
is not the case,—can you, for the blot of a single day, ina long 
therwise spotless life, fullof gallant action, and upright admin- 
wh offices and public trusts, brand this man as infamous 
world? 
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« the ease of General Jackson at New Orleans. Suppose him 
to be impeached and on trial to-day for the arbitrary arrest of a Fed- 
and suppose that able lawyers had demonstrated to your 
entire satisfaction that the arrest of the judge was an illegal act ;— 
would you shut your eyes to the fact that this illegal act was only 
in a brilliant military campaign which saved New Orleans 
devastation of the foe, and shed immortal luster upon the 
and And would you se lect this single act, 
upon it a general condemnation, to render infamous a name 
illustrious? 

And yet, I submit, that the principle which would justify the con- 
viction of General Belknap in this case, for a single transaction in an 
otherwise blameless administration of the War Department for seven 
long years, would justify the conviction of Jackson in the case sup- 
posed. Sucharule of judgment is in opposition to every principle 
and sentiment of Christian charity; it is consistent only with the 
bigotry, the intolerance, and the cruelty, which the religion of Christ 
was intended to abolish, 
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But, Senators, if I have pressed the argument too far upon this 
point, may I not fall back within recognized legal lines, and still in- 
that, in a case like this, where it must be admitted there is no 

e of guilt should be critically scanned, and the whole case re- 
‘cted unless there is a moral certainty of guiit ? 
Now what is the theory of this prosecution? That 
bribery; that Belknap accepted a bribe from Marsh. 
The honorable manager, Mr. LyNpr, has referred us to section 1781 

if the Revised Statutes, which, omitting immaterial words, provides 


as follows: 


it isa case of 


Any ofiicer who, direct ‘ indirect] 
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general maladministration in | 


fora single transaction, provided the gen- | 


ceneral | 


tirely innocent. 
| Belkvap’s official conduct, then Marsh is guilty of bribery. 


i “reasonable doubt.” 


lirect proof of guilt, the circumstances relied upon to raise an infer- | 
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Also the section in regard to bribery of officers, which is sec tion 
HHOL: 

er of the United 
intent to have his 
at any 


States * * * who asks, accepts, or receives 


with decision or action on any q 


be pending, or which may by law | 
ed thereby, 


1astion. 3 


or proceeding which may 


time, 


< in 
brought betore him in his oflicial capacity, influen 


shall be deemed guilty of a misdemeanor. 

Phese sections are in pari materie, and must be construed together. 
They define and punish the crime of bribery. Greenleaf, abridging 
the English authorities, defines bribery of an officer to be receiving an 
undue reward, in order to intluence his behavior in oftice, and incline 
him to act contrary tothe known rules of honesty and integrity, 
Aud he cites 3 Coke’s Institutes, 145; 4 Blackstone’s Commentaries, 
139; 1 Russell on Crimes, 154; and Hawkins’s Pleas of the Crown, 67, 

The language of section 171 Revised Statutes, “ Any officer who 
dlireetly or indirectly receives or agrees to receive any money, &c., 
for giving an oflice,” &c., evidently contemplates what section 550] 
more clearly expresses, namely, that the money shall be given or 
promised before, or simultancously with, the giving of the office. 

rhe statutes against usury provide that any person who shall take 
or receive, for the loan of money, more than a certain per cent., shall 
forfeit, &e. If 1 borrow of my neighbor $10,000, at a legal rate 


|} of interest, and subsequently pay him principal and interest; and 


after the transaction of loan is completely closed, I say to him that 
by the investment of the money borrowed I made $10,000, and offer 


‘ 


| to give him, and he receives, one-half of the profits made by me, it 


wonld not be pretended that such gift and receipt constituted a viola- 
tion of the statute against usury. The two sections read together, 
and in view of the definition of bribery at common law, can only he 
considered as providing for the case where money is received by the 


ofiicer, with the intent that his official conduct shall be influenced 
thereby. And to this end, of course, the payment or promise of pay- 


| ment must be made before official action is taken. 


Again, bribery may involve the person who gives the money and 
the oflicer who receives it; or it may involve the person who gives it 
and not the officer who receives it; or it may involve the officer who 
receives it and not the person who gives it, and this point I wish to 
present distinctly, because the manager the other day maintained ex- 
actly the opposite theory. Mr. JENKS yesterday maintained that 
whether Mr. Belknap was guilty of being bribed or not depended 
upon the intent and purpose with which Marsh had given him the 
money. That is not thelaw. We have two statutes, sections 5450 and 
5451, punishing the giver, and sections 5500 and 5501, punishing the 
receiver, of a bribe. The statute against giving a bribe provides 


| that if any person shall give money with intent to intluence the oflicer, 


&c. The intent here mentioned is of course the intent of the giver—lhe 
may be indicted, without charging that the officer who received it re- 
ceived it with any guilty intent. His crime is complete when he has 
given the money, with his own intent that that money should intlu- 
ence the action of the officer. So when an officer is indicted it need 
not be charged in the indictment that the giver intended thereby to 
influence the oflicer’s conduct. It must be charged in the language of 
the statute that the officer received it with the intent to have his mind 
thereby iniluenced; for that is the language of the statute. 

This I deem an important distinction; and one great error of the 


| argument of the manager yesterday resulted from his ignoring this 


distinction. The mere giving of money by Marsh to Belknap was en- 
But if Marsh gave it for the purpose of influencing 
But Bel- 
knap is not guilty of bribery, unless he received the money with the 
intent and for the purpose of having bis official conduct intluenced 
thereby. 

The burden is upon the prosecution to show that Belknap, when he 
received the money, received it with the intent and for the purpose 
of having his oflicial conduct influenced thereby. And this must be 
proved beyond a reasonable doubt. I need not stop here, as I should 
if addressing a jury, to show what the law means by the phrase, 
This phrase is merely the legal expression of 
that maxim of Christian charity inculeated in the gospels. If, un- 
der all the circumstances, it is as probable that the respondent is in- 
nocent, as that he is guilty, charity requires you to find him innocent. 
So the law says this charitable presumption, the impulse of the heart 


| to think well of all men, must be clearly overcome by proof before 


there can be conviction: and this is all the phrase means. The pros- 


| ecution must establish beyond reasonable doubt that Belknap not 


only received the money directly or indirectly; but that he received 
it with the intent of having his official conduct influenced thereby. 

For the purpose of bringing this point still more distinctly, if pos- 
sible, before your minds, let me read the statute again: 

Every officer * * * who asks, accepts or receives any money * * * with 
intent to have his decision or action on any question, matter, cause, &c., in Nuc d 
thereby is guilty of a misdemeanor, &c. (Revised Statutes, section 5501, page 1072.) 

I need not stop, addressing a body of lawyers, to show that where 
the statute makes the intent an integral and essential part of the 


| offense that the intent must-be established as plainly and clearly as 
| the act itself. 
| you must be able to say that you believe that when Belknap received 
| it he received it with the 
| influenced thereby. 


You must not only find the receipt of the money, but 


intent that his official conduct should be 
I submit to every lawyer that upou this s‘atute 
no indictment could stand a minute that did not change such intent 
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And although equalstrictness of pleading be not required in impeach- 
ent cases, the statement of every essential el the offense is 
necessary, and not only must it be sti be proved. You 
must be able to say that yon = lieve this inan received this money, 
sud not only that but that when he received it, he did so, meaning 
aud intending that in consideration of the money, he would act offi- 
cially otherwise than he would, had he not received the m Ido 
not believe there a Senator in this Chamber who believes that 
Belknap’s offici: al action was iniluenced,or that he intended it should 
be, by this money. 

It may be said this is holding very strictly to the statute. 
my duty, and itis your duty. 
construed, 

The Senate of the United States, in the exercise of this which Black- 
stone declares is an “awfal jurisdiction,” cannot go shultling and am- 
bling in editorial style throuch these statutes. There must be exact 
description of dffenses, couched in detinite, legal language, or there 
is no charge to stand in a jadicial tribunal. And it is as necessary 
that the articles should charge, and the evidence show, that Belknap 
received the money with the intent mentioned in the statute, as that he 
received the money at all. If Belknap received the money with this 

t, he is guilty of bribery. But, if he received the money without 
this intent, he is not guilty of bribery. And in determining with 
what intent Belknap received the mouey, it is wholly immaterial 
what was the intention of Marsh in giving it. 

Now, Senators, let me remind you bow important is this distinetion 
toall public men. Linvoke it not for Belknap’s sake only, but for 
the sake of justice, and for the sake of every man holding high civil 
othee, 

We all know how differently different classes of men are 
by the influence of money. Some men will commit 
dollars; some fora thousand dollars ; 
vould think a box of cigars would influence a Senator, and might 
present it in that expectation. On their part it would be bribery. 
But the Senator might accept the present because he would think it 
mere coxcombry of honesty to decline it. But he would never think 
of being influenced in the discharge of his official duty by any such 
present. In other words, he would not accept it with the intent to 
have it influence his official action. 

Take another subject, which has been somewhat discussed, that of 
railroad passes to public men. There is no reason to suppose that 
railroad companies send passes to legislators out of mere compassion 
for their scant salary. If such were their motive, they would send 
them to all poor men; and would not discontinne them when the leg- 
isiator failed of re-election. Gas companies, existing subject to legisla- 
control and supervision, and constantly complained of by the 
people to the Legislature, do not illuminate the houses of legislators 

ratuitously from mere love of illumination; if so, they would light 
up every shanty within their reach; and gas-meters would be super- 
1nous, 

These corporations doubtless expect favors to result from their 
ostentatious accommodations. But do the public men who receive 
gas bills receipted, annual railroad-passes, horse-railroad slips to be 
punched by the conductor, and dead-head stamps from telegraph com- 
panies, receive the same with intent to have their official action in- 
fluenced thereby? 

You all remember the grave joke perpetrated by Nicholas Hill in 
the court of appeals of New York, who said, in the argument of a cause 
against a railroad company before that court, that if the corrupting 
power of such corporations was allowed to go on for a few years, it 
might chance that an advocate would be compelled to argue a cause 
against a railroad company, before a court, every member of which 
might have the company’s pass in his pocket. 

lhere was published in the New York Tribune some time ago 
extract from a telegraph company’s report to its stockholders ; 
extract from which was as follows: 

rhe franks issued to Government officials, constitute nearly a third of the total 
complimentary business. ‘The wiresof the - ‘ompany extend inte thirty-seven 
States and nine Territories, within the limits of the United States and into four of 
the British provinces In all of them our property is more or less subject to the 
action of the national, State, and municipal horitics; and the of 
complimentary franks among them, has been the means of saving to the company 
many times the money value of the free service performed. 

This is a plaig confession that dead head stamps are issued in ex- 
pectation of official favors, and adeclaration that the expectation has 
been realized. But who will say that the public men who have been 
the recipients of such courtesy, received the st: amps W ith the intent to 
have their official conduct influenced thereby? 

And Linvoke at your hands for General Belknap the distinction 
which these instances mark between the infention of the giver and the 
intention of the receiver of such courtesies. If the giver intended by 
the gift of stamps to influence the conduct of a Senator, he committed 
bribery. But if the Senator who received the stamps did so without 
intending to be thereby influenced in his official action, he was not 
guilty of bribery. 

And I defy the honorable manager who is to close this case to con- 
viet General Belknap upon the intentionof Mr. Marsh. Before the re- 
spondent can be convicted you must find that he received the money 
With intent to be there sby corrupted, and have his official conduct in 
tinenced and corrupted. If you can tind such intent from the testi- 
mony, this man can be convicted, and without that he cannot be con- 
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their lives against anybody who It is an out- 
growth of the proverb, “One half of the world does not know how the 
other half lives.”—Give me the power at present possessed by United 
States marshals to pack juries—a power unlimited—and I would pack 
a jury in any State of this Union, a person charged 
with living in such extravagance as to corrupt the public morals, on 
proof that he expended $3,000 a year. I would take care to select men 
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Coming now to consider the ev 
always be borne in mind that there not only 
establish the offense charged; but that the direct evidence of Marsh 
and Evans, the only competent witnesses who have absolute knowl- 
edge upon the sub ject, is eractly the other way. 

Marsh, the principal witness for the prosecution, without whose tes- 
timony not a of the managers would pretend there was the slight 
est « made, was examined by them in a manner which betrayed 
the weakness of their ca If there was any corruption in the 
transaction, he knew it, and could testify to it. But the manage 
did not, durst not lead him toward the body of the crime; did not 
put a question to bring out his testimony upon the main point of the 
case. They confined him carefully strictly to the 
ing money, and other detached circumstances: and discreetly avoided 
asking him any question to establish a guilty intent. They the 
would destroy their case, if they did so; they knew Marsh would tes 
tify of facts that would acquit Belknap. When red 
them to push their witness away f: and direct him to the 
vital points of the case, they replied that they knew their side of the 
case better than we did. Not a bit of 1t. We knew they had no case; 
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as little the truth before the possible; and they were 
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intention mentioned in the statute. But 
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that he contemplated a copartnership 
ready 





ith one Durfee, who was al- 
aderships. And this the Sec- 
retary thought a suflicient reason for not appointing Evans and so 
establishing Durfee in another tradership. 

Avain, the managers say, the reservation was enlarged, and thus 
Evans was benetited. And this, they say, is asuspicious circumstance, 
Another, they say, was that Evans was the only trader allowed to 
remain at Fort Sill; and this secured him a monopoly of the trade 
there. 

And again, certain orders were made by the Secretary of War in 
regard to the sale of liquor at Fort Sill, which were beneficial to 
Evans. 

I concede that if these favors had been granted to Evans, and not 
to other traders, and had not been fully explained by evidence on the 
part of the defense, they would have been slight, yet very slight, evi- 
dence that some special relations existed between Belknap and Evans 
er Marsh. But all these circumstances have been so fully explained 


interested in three or four other 


that they are swept out of the case, and have no value whatever, as | 


evidence 

Now as to the enlargement of the reservation. We have given in 
evidence the records of the Department, which show that the recom- 
mendation for this came through the regular military channels. Gen- 
eral Pope, the commander of that department, recommended such 
enlargement in a communication to the Adjutant-General; who, in 
laying the matter before the Secretary of War, suggested that the 
Interior Department ought to be consulted, because the enlargement 
wight affect the rights of certain Indian tribes. Thereupon the matter 


was referred to the Secretary of the luterior, who referred it to the | 


Commissioner of Indian Affairs. The Co.amissioner examined the mat- 
ter, and reported to the Secretary of the Interior that there was no 
objection to such enlargement. 
nicated this report to the Secretary of War: who thereupon approved 


President, with whom the power of ultimate decision resided. 
the President ordered the enlargement to be made. 
and correspondence upon this subject we have given in evidence, and 
hey are a part of this record; and conclusively show that the Sec- 
retary of War treated the matter in the regular routine of business; 
and is no more responsible for the enlargement of the reservation 
than any of the oflicials who acted upon the subject. And there is 
not a word of proof, nor a pretense from any quarter, that the en- 
largement of the reservation was improvidently or unwisely ordered. 
Now as to the liquor business.—The correspondence and records are 
all before you, and speak for themselves. Every order made by the 
Secretary was in words made subject to the approval or disapproval of 
the commandant of the post; who was, as the Secretary was not, ac- 
quainted with the circumstances and the propriety of gran*ing the 
license applied for. And Evans himself testifies that these are the 
only matters which he ever made the subject of request to the Sec- 


retary of War. Evans testifies, also, that he never received any in- 


dulgence, protection, or favor, not granted to post-traders every- 


where; and that he never suspected, until recently, that Belknap 
had received, or was receiving, a cent from Marsh. 

In regard to Evans being the only trader at Fort Sill, it is estab- 
lished by evidence of Evans, and of Crosby, chief clerk of the War 
Department, that this was the universal rule, and that there are 
to-day but two posts in the United States—and both these in the 
State of Texas—where more than one post-trader is allowed; and, in 
those instances, for exceptional reasons. 


A great deal has been said by the press about Belknap’s confession. Marsh which the managers, with singular ingenuity and injustice, 


| attempt to turn against us. 
heard Marsh’s testimony read, he broke down completely, confessed | 


guilt, tendered his resignation, and left the War Department, wring- | 
Now of all this not one word | 
but truth is not essential to a sensational newspaper writer. | 


The people believe that when he went before the committee, and 


ing his hands, and erying like a child. 
is true; 
The most stolid correspondent can state facts and tell the trath. But 
your brilliant correspondent must exercise the creative faculty. Out 


of the commonest occurrences of the day it is his rele to produce nar- | 


ratives full of tragedy and pathos, of the wonderful, the romantic, 
aud sometimes, when in the vein, of the comic. Generally he seems 
to prefer the tragic vein. And all this trash finds plenty of readers 
and believers. The managers, recollecting, no doubt, the effect pro- 
duced upon the public mind by this newspaper extravagance and 
falsehood, and hoping, perhaps, that it had some lodgment in this 


Chamber, made a formal offer of the testimony of Marsh before the | 


investigating committee ;—testimony not given in Belknap’s presence, 
and upon which the witness had not been subjected to cross-exami- 
hation. 

It is a well-settled rule of law that what a witness has testified to 
before another tribunal, or upon a former occasion, is only admissi- 
ble as secondary evidence, where the witness is dead or beyond the 
jurisdiction of the court. 
his testimony before the investigating committee of the House. 
Against our objection the Senate admitted this er parte testimony ; 
the managers representing that they wished to read the evidence for 
the purpose of showing what Belknap said when it was read to him. 
Very well ;—what did Belknap say '—He said, “* Some things there are 
true, some are false, and some I know nothing about.”—Simply this, 
imi nothing more. And this is the sole foundation upon which the 


The Secretary of the Interior commn- | 





Marsh had been examined in this case, and | 
was in fact in the Chamber, when the managers offered in evidence | 
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press has reared its remarkable structure as to confessions of guilt 
&c., &c. He did not say what parts of it were true, what parts falen 
or what parts he knew nothing about. Is not that a remarkable basis 
upon which to ask a man’s conviction? Such strategy is beneath 
contempt. 

Having disposed of all the small circumstances which only by the 
utmost extravagance can be claimed to be probative facts, let me re- 
fer to some lesser things which might affect a suspicions mind. 

November 2, 1871, complaints having been made that an unauthor- 
ized amount of liquors had been brought upon the reservation, the 
Secretary of War addressed a letter to Evans, informing him of the 
charge and inquiring as to the fact. Afterward on the 8th of No- 
vember, the Secretary wrote to the Solicitor of the Treasury, in an- 
swer to an inquiry upon the subject, that Evans denied the truth of 
the charge, and that no complaint had ever been made against him 
by the military authorities at Fort Sill. 

Now say the managers, it is impossible that the Secretary could 
have received from Evans, prior to November 8, an answer to the 
Secretary’s letter of November 2. Therefore the Secretary was vol- 
unteering a defense for Evans. But Mr. Evans swears that he was in 
the East, and received a telegram from his agent at the reservation, 
and came to Washington and saw the Secretary upon the subject, 
before receiving the Secretary’s letter of November 2. And the let- 
ter of Grierson, commandant of the post, (RECORD, page 147,) fully 


| exonerated Evans, and stated that he had acted under military au- 
thority. 


And thus this momentous circumstance is disposed of. 

The managers suffered another scare from an equally trivial cir- 
cumstance. Marsh wrote to General Belknap, asking that the ap- 
pointment which the Secretary had promised him should be made 
out in the name of Evans, and sent to him, Marsh, at New York. 
Evans’s formal application and recommendations were in the files of 


| the Department, and Mr. Crosby, who had charge of the correspond- 
the recommendation of General Pope, and referred the matter to the | 


And | 
All the records | 


ence of the Secretary at that time, placed Marsh’s letter in the tile 
of the Secretary’s personal correspondence. This he did without any 
direction from General Belknap; and Crosby testifies before you that 
this disposition of the letter was in due and regular course of business 
inthe Department. After the Secretary resigned, this tile of personal 
ietters and all his individual papers were sent to his residence. The 


| managers thought, from not finding this letter on the official file, there 


must be something wrong about it. They therefore gave us notice 
to produce it; we did produce it, and it turns out to be as innocent a 
letter as ever passed through the mail. Besides, the substance of the 
letter appeared upon the register relating to post-traderships in the 
Adjutant-General’s Office; and had been communicated to Congress 
by the Secretary himself weeks before these troubles commenced, at 
the request of Mr. CLYMER’s committee. 

In the first place, there was nothing in the letter to be concealed; 
in the second place, nothing in it had been concealed, but its substance 
was of record in the Department and had been communicated to the 
House of Representatives. And on their notice we produced it to go 
in evidence. 

Mr. HOWE. Mr. President, I should like to call the attention of 
the connsel to a point which I understood to have been made yester- 
day by the manager summing up for the prosecution: that the ap- 
pointment of Mr. Marsh could not have been induced by the courtesies 
shown by him to the wife of the Secretary during her sickness, be- 
cause she was not sick in fact until after the appointment was prom- 
ised. 

Mr. CARPENTER. There is a discrepancy in the testimony of 
Marsh is their witness, not ours; and we 
have no interest in clearing his testimony of discrepancies, contra- 
dictions, or doubts, And in remarking upon this subject Iam merely 
doing what every person has a right toexpect from an honest enemy. 
Marsh had testified that the subject of this tradership was first men- 
tioned to him by Mrs. Belknap, during her illness at his house in New 
York, which was in September, 1870. In this he was certainly in 
error; because the records of the Department show a letter from 
Marsh, dated August 16, 1870, as follows: 

No. 51 West THIrty-FIrtH STREET, 
Tuesday, lth August, 1870. 
Genl. W. W. BELKNAP. 

My Dean Sin: You will remember my application to you in Washington a few 
days since for an Indian tradership. Following your suggestions! wrote to a friend 
in Kansas, and yesterday receivedareply. My friend advises me to apply for 
Fort Sill and Camp Supply. He says also that he is informed that the latter post 
is to be abandoned, and the supplies concentrated at Fort Sill, but that you will 
know the facts in regard to this rumor. If true, it will be only worth while to apply 


for the fort. This post was not mentioned by you as among those already promised, 
and I venture to hope has not been. 

I write to you at once, 80 that in case it is yet free my application may be filed. 

I shall send to Ohio immediately for the recommendations of Senator SHERMAN 
and Representative Stevenson, which I can secure without trouble, and as soon as 
received will send a formal application. 

Please reserve the two posts if possible. 

lam, very truly, your obedient servant, 
C. P. MARSH 

P. S.—If there posts have been promised I shall be much obliged if you will inform 
me at your earliest convenience. 


This letter shows that Marsh was in error when he testified, and also 
shows that the manager was in error the other day, when he de- 
clared that it was shown by this letter that the Secretary had prom- 
ised the appointment to Marsh before the date of the letter. The letter 
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shows exactly the reverse, namely, that Marsh had not thought of Fort 
Sill at the time of bis prior interview with the Secretary; and that 
the object of the letter was to ascertain whether that appointment 
had been promised at the date of the letter. 

fhe truth is this. Marsh had applied for the tradership, but it cer- 


tainly had not been promised to him before Mrs. Belknap’s illness at | 


his house. Prior to that it remained on file like a thousand other ap- 


plications for appointment ; and might never have been acted upon. 


It was, undoubtedly, the friendly feeling of Mrs. Belknap, inspired by | 


the kindness shown to her at Marsh’s house, that secured the promise 
of Marsh’s appointment; and Marsh so regarded it. It is therefore not 
remarkable that Marsh should have forgotten, after the lapse of six 
years, the first application for the appointment which produced no 
result. 
effective intercession of Mrs. Belknap. 
testimony is true, 

Another remark has been made upon this letter. It is indorsed in 
the Seecretary’s handwriting, “ Received August 16; file official.” 
This indicates that this letter was in the hands of the Secretary on 
that day. The chief clerk of the Department testifies that, accord- 
ing to the best judgment he can form from the fact that no letters 
were signed by the Secretary in the Department, from the 12th of 
August to the 2d of September, and his mail was forwarded to him at 
different points during that period, the Secretary must have been ab- 
sent from Washington all that time. He has no recollection upon the 
subject apart from these circumstances. The Secretary was at that 


So the substance of Marsh’s 


time making his tour of inspection of forts and arsenals; and he may | he would deal justly with Evans, an 


| and buildings which belonged to Evans ; 
Or the letter may have been | 
handed to him in New York on that day, indorsed as stated, and sent 


have run into Washington unexpectedly, and have been in his office 
a few hours on the 16th of August. 


tothe Department by mail. At all events, it is in evidence and not 
disputed, that Marsh’s letter of August 16, and Evans’s application 
of August 18 reached the Adjutant-General’s Office September 23, 
1-70, and have been there ever since; and Evans’s appointment was 
not made until October 10, 1870. 
to this case, I am unable to see. 

The managers have pretended that Marsh was really appointed on 
the 16th of August. 
Congress long cnough to be one of these managers, and yet utterly 
ignore the distinction between an application for an office and an ap 
pointment to it. If no such distinction existed, many a clever fellow 
I know would be happy before midnight. 

This disposes of all the circumstances relied upon as probative 
facts, and everything which the managers regard as suspicious. 
I assert with the utmost confidence, that up to this point nothing has 
been shown which any sane judge or jury would regard as tending, in 
even the slightest degree, to establish the guilt of the respondent, or 
cast the slightest suspicion upon his integrity. 

And now, leaving the twilight of circumstantial evidence, the field 
of speculation and conjecture, let us consider for a few moments that 
part of the case to which the direct and positive proof applies. And 
let it be borne in mind that the only persons who had actual knowl- 
edge of this transaction were General Belknap, his former wife, Mrs. 
Bower, his present wife, Marsh, and Evans. 
positive testimony. The former Mrs. Belknap is in the grave; the 
then Mrs. Bower is th. present Mrs. Belknap, and she and General 
Belknap are incompetent witnesses. So that to-day the only compe- 
tent witnesses, possessing actual knowledge, and capable of giving 


direct evidence, are Marsh and Evans; and by the testimony of these | 


two witnesses this case must be determined, because they alone can 
swear whether or not the respondent received this money with the in- 
tent necessary to make the transaction criminal. 

I shall now refer tu their testimony, in a way to give an account, 
in the order of time, of the appointment of Evans and all subsequent 
material facts. 

Evans testifies that he was introduced to the Secretary at Keokuk, 
Iowa, but had no conversation with him upon this subject. That, 
subsequently, he called upon the Secretary in Washington, and had 
a conversation with him upon the subject of this appointment; and 
that the Secretary informed him that the appointment had been given 
or promised—the witness is uncertain which—to a friend of the Sec- 


Marsh. 


The theory of the managers is that the Secretary and Marsh com- 
bined to compel Evans to pay the sums of money which Evans act- 
ually did pay to Marsh, and that such paymeut should be divided be- 
tween the Secretary and Marsh. Let us see whether this theory is 
supported by the evidence. 

If this theory were true, we should expect to find the Secretary 
urging Evans to make an arrangement with Marsh to that effect. 
Now what is the testimony? 

Evans testifies—not that the Secretary opened the subject to him— 


but that he opened it to the Secretary, informing him of his invest- | 
ments there and the losses he must sustain unless Marsh would buy | 


his stock. To repeated questions by me, whether the Secretary asked, 
or urged, or advised him to go and see Marsh, he said, distinctly, he 
(did not; but that, in reply to his inquiry whether the Secretary did 
not think he could form a partnership with Marsh, the Secretary said 
he did not know whether Marsh intended to run the post himself or 
not; that Marsh would soon be in town, and the witness could see 
him on the subject. 


}; exper ted, and saw 
| just seen Evans; 


He knew that he owed the place to the grateful feeling and | 


| Their theory is that Marsh who did not wish to go there wa 





| would have you believe the respondent, in the twinklin 
What there is in all this, material | 


It is surprising that a man could be member of | 





They alone could give | 


| as expressed to the Secretary was for a partnership with Marsh. 
| the letter written from Marsh, asking the appointment to be made in 


| as it will be more convenient for me to hay 


retary; and in the same conversation he learned that friend was | 


| tary, directly or indirectly, a cent for his appointment. 
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Mr. Marsh swears that he came to Washington at the time he was 
the of War; that the Secretary had 
and now what does t] iry say to Marsh? I 
read from RECORD, page 16 Marsh the chief 
prosecuting Witness : 


He— 


secretary 
ic Secret 


} ‘ ' 
the 1, the testimony of 


Belknap— 


said he would appoint me to this plac f 
told me that I had better go and see M ins: t 
plicant for re-appointment; and that if I was nt 
ought to make an arrangement with him to b | 
ings, because it would not be fair to tur 
out his stock and buildings 
would not consent to it. 


and he tl 


post-trader at Fort Sill, I think 
I hat was in the city and anay 


post myself IL think he si 


1is stock of goods and his b 
n him out of his position without b 
; it would ruin him, or something of that kind, and he 


Here is the Shylock who in an hour has sunk from the highest es- 
tate to the deepest infamy, who has formed the determination to take 
bribes, plunder the soldiers and commit every kind of niquity 5 deal- 
ing with his co-conspirator, and telling him that he will not appoint 
him to that place unless he buys out the stock and buildings of Evans 
Look at it. How does this square with the theory that Mr. Evans 
was to be plundered for the joint be it and Marsh? 
3 to be 
appointed, and then they were to compel Evans to pay a large sum 
for the place. This testimony given by Marsh, the chief wituess of 
the prosecution, utterly controverts and destroys their theory. Marsh 
says the respondent told him that he would not appoint him, unless 
i make a purchase of 
that it would not be fair t 
and he 


netit of the responce I 


the stoc! 


do otherwise; that it would ruin Evans; 
to it. 


Senators, I ask you whether that was like the hardened wretch they 


wonld net cor 


‘ 
or an ¢ 


had become; or like a gentleman, the head of 
holding a high position and conscious of the responsibilities belong 
ing toit? ‘That is the testimony of the tw , and the only two 
men, who know anything about it; Evanssaying that the respondent 
manifested sympathy for him under the circumstances. 

Senators, let me pause here, and claim for my client the benefit of 
trial by his peers. Has no Senator in this Chamber said to a fri 
who has applied to him for recommendation to office, “Iam sorry ) 
did not come earlier; I have already made arecommendation forth 
place, and cannot recall it; but if 1 had known all the facts I woul 


a Department, a man 
} 


o men 


| have done otherwise ?” 


And 
| 


The Secretary had promised the appointment to Marsh. But when 
he came to learn the situation of Evans, he resolved that Marsh 
should do full justice to him or he would not appoint Marsh. 

You all know how frequently such things occur with public men, 

I appeal to you, Senators, to say supports 
the theory of the prosecution. Does it not completely overthrow it; 
and show the Secretary to have acted justly, between Marsh and Evans. 
The Secretary interferes, not to help Marsh plunder and ruin Evans 
but insists that Marsh shall do justice to or otherwise he 
shall not have the appointment. It is impossible so to pervert facts, 
even to the most prejudiced mind, as to make this part of the trans 
action appear otherwise than just, kind and honorable on the part 
of the Secretary. He had indeed promised the appointment to Marsh, 
but he was nevertheless determined to compel Marsh to deal justly 
with Evans; and if he would not, to withhold the appointment. 
Was this the course of a man interested in practicing extortions upon 
Evans? Every candid mind must declare the reverse. 

Neither Marsh nor Evans had a second interview with the Secretary 
before the appointment of Evans. 


whether this testimony 


LVans ; 


Let me repeat, Evans's anxiety 


And 


tae name of Evans, was calculated to lead the Secretary to believe 
that such arrangement had been made. The letter was as follows: 


West THIRTY-FIFTH STREET 
New York City, OctobPr & 
Dear Sin: I have to ask that the appointment which you have 
post-trader at Fort Sill, Indian Territory 


No. 51 
1270 
given to me as 
be made in the name of John 8S. Evans, 
e him manage the busincas at presen 
Iam, my dear sir, your very obedient servant, 
Cc. P 

P. S.—Please send the appointment to me, 51 West Thirty-fifth street 

City. 


MARSH 
New York 


Well, the appointment is made in the name of Evans. 


Evans has testified most positively that he never paid the Secre- 


That the 
contract he made with Marsh he understood to be a business transac- 
tion between himself and Marsh; and that he did not understand, 
when he entered into the contract, that the Secretary had or was to 
have the slightest interest in it. 

This positive, uncontradicted, and unquestioned testimony of Evans 
reduces the case to thissingle question, Was there such arrangement, 
understanding, and agreement Setween the Secretary and Marsh? 
And let me repeat, Marsh is the chief witness of the 
without whose testimony there is no case; and reminding 
legal maxim in relation to witnesses, canonized by age 
experience, Falsus in let me turn to the Ri 

“ul read you the questions I put and the 
Fave: 


prosecu 


romnibus 


to Mr. 


tno falsus 


Marsh answel 
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“ Question. Was there any agreement on your part to pay Mr. Bel- 
nap a money in consideration that he would “appoint you post- 
There was not, 

CARPENTER At any time ? 


me 


e ever any agreement between you and Mr. Belknap | 


him any pecuniary consideration for or in con 


ration of his appointing Mr. Evans post-trader at Fort Sill? 
Phere was not. 

*(. Was there ever any agreement between you and Mr. Belknap 
that you would pay him any money or other valuable consideration in 
cousideration of his continuing Mr. Evans as post-trader at Fort Sill? 

A. Never 

“(. So far as you know was not the only inducement leading to that 
appointment the kindness which you and your wife had shown to 
Mrs. Belknap at your house ? 


A. That certainly had a great deal to do with it, I presume. 
=<5 
t 


ld pay 


Did you make or claim to have any bill against him for any- 
thing done for Mrs. Belknap? 

“A. No, sir. 

“(. Your treatment of her was entirely gratuitous ? 

‘A. Yes, si 

“(. But of course led toa feeling of friendship between the families? 
“A. Yes, sir. 

(). You say that the friendship which arose from the fact that Mrs. 
Belknap had been sick at your house, and been kindly treated, bad a 
great deal to do with that appointment; was there, apart from that 
friendly feeling, any consideration moving from you to Belknap to 
procure that appoimtment ? 

“A. None.” 

If this testimony is true, it ends this case. If not trne, it is will- 
fully and corruptly false. Marsh must know whether there was or 
not any agreement in this behalf between the respondent and himself, 
and it is well-settled law, that if a jury believe that a witness has 
committed willful perjury, in one part of his testimony, they are at 
liberty to disregard his testimony altogether. 

Now, Senators, let me appeal to you, upon your honor and your con- 
science, —for that is where the case must rest,—whether ina case like 
this, where every supposed criminating circumstance is fully ex- 
plained, and every ground for suspicion is entirely removed; and 
where the only direct testimony, and that, too, from the chief prose- 
cuting witness, fully and fairly and absolutely contradicts all pre- 
sumption of criminality, can you convict this respondent? Upon 
what can a conviction rest? Every circumstance relied upon for in- 
ference of criminality, fully explained, every ground of suspicion re- 
moved, the only direct evidence in the case completely acquitting the 
respondent of any criminal intent, corrupt agreement or purpose,— 
how are you to tind him guilty? 

You are sworn to judge in this matter impartially and according 
to law. You cannot fall back upon misguided public opinion, nor 
npon the clamor of the press. No matter what the people believe, 
no matter what the press declares, what does the proof establish ?— 
For your judgment in this case you must answer,—not to editors— 
not to the excited and misled people —but to God, who is truth itself. 

The testimony of Marsh in this particular, which, if true, acquits 
the respondent, is completely corroborated by the testimony of Evans, 
who swears that in all the dickering and higgling between him 
and Marah, as to the sum which Evans should pay, Marsh never once 
suygested, nor even remotely hinted, that what he was to receive 
from Evans was to be divided by him with the Secretary or any other 
person, 

We all know that men obtain substantial livelihood in Washing- 
ton by pretending to sell the votes of Senators with whom they never 
exchanged a word. A few years ago this case came to my knowledge. 
There was an important nomination pending before the Senate, 
and much outside interest, upon the question of confirmation ; and 
a lobby-man went to one side, and engaged to procure, for $500, the 
vote of a certain Senator against confirmation ; the money not to be 
paid until the vote was given. This offer was accepted. And the 
same day he went to the other side, and promised the vote of the same 
Senator for confirmation, for $500, to be paid after the vote was given. 
This offer likewise, was accepted. Thus the lobby-man, no matter 
which way the Senator voted, had secured $500 to himself. But by 
mere accident the Senator was not in his seat when the vote was 
taken, and the lobby-man was in danger of losing everything. How- 
ever, upon representation to each side, that all he could do was to 
keep the Senator from voting at all, he received $250 from each side. 

While Marsh and Evans were discussing the amount Evans should 
pay to Marsh, it is incredible, if such had been the fact, that Marsh 
should not have said to Evans, in justification of the sum demanded 
by him, that he had to divide with the Secretary. 

{ Here the Senate took a recess for fifteen minutes. ] 

Mr. DAWES. The counsel would oblige me if he would give me 
an explanation on one point. If | remember aright, the testimony of 
Marsh is that ata period subsequent to the date of the letter of Au- 
gust 16, 1870, Mrs. Belknap suggested to him to make application for 
an office and that he replied in substance that he could not neglect 
his business. She thereupon suggested a tradership as a kind of office 
that he could hold and not depart from the business he was engaged 
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in. This was at a timesnbsequent to the date of this letter applying 
for this Indian tradership ? ar 
Mr. CARPENTER. That is so, and I have already attempted to 
explain that although it is a mistake, it may not be perjury. T} 
in point of fact, the intercession of Mrs. Belknap was What secure: 
the appointment; and that Marsh, after the lapse of six years, migh 
have forgotten his prior application. Whether Marsh, in this pa 
ticular, Was in error or was lying, is immaterial to us. The fact. as 


H 


| shown by other evidence, beyoud question is, that the intercession of 


Mrs. Belknap procured the appointment. In further answer to this 
inquiry L refer to what I have already said upon the subject. 

Marsh, subsequently to his examination by managers and counsel, 
was interrogated by Senators, as to the main point, intent. Some of 
these questions and his answers I shall read. Question by Senator 
DAWES: 


(). State all the knowledge or information that General Belknap had which it is 
in your power to state as to the amount of any money sent him or the source fro 
whence it came other than What you have already stated ? 

A. O, Ldo not know anything about General Belknap’s knowledge ; I know noth 
ing of General Belknap's knowledge except the money I sent him 


Lask special attention to this, for I am coming to another matter as to 
which it is important. He swears here positively that he knows 
nothing of General Belknap’s knowledge except that he sent hin 
money. The only man living, and competent to testify, who, if there 
was any corrupt understanding, could know it, swears there was 
not, swears that he knows nothing of General Belknap’s having any 
knowledge on the subject except that he sent him money. Then: — 

Mr. Morton. I submit the following interrogatory : 


Q. Did General Belknap personally or through any person or by letter ever j 


quire of you why this money was sent, and did you in any way ever assign a reason 
to him for it! 


A. Never to my best recollection. 


Here is one theory of this case. I understand how askillful lawyer 
might turn that against the respondent. He would say “ Well, | 
never received statedly sums of money from a person without know 
ing why he sent them, and General Belknap must have known by 
whom and why the money was sent.” But there are two sides to this 
case, and there are some considerations which I shall present to you, 
and which may make the opposite theory equally probable ; and then 
I shall subiwnit to you, as charitable Christians, if the matter can as 
well be reconciled with innocence as with guilt. Charity should in- 
cline your minds to the theory of innocence. 

Question. (By Mr. CONKLING.) Was your intention to send money to General 
selknap and your act in sending it in consequence of any communication between 


you and General Belknap! And, if there was any such communication, state it 
Answer. No, sir; there was not. 


This is not my language; it is the testimony of the chief witness 
; suage; J 

for the prosecution. 

Q. (By Mr. Carpenter.) As T understand, the first money that you sent was sent 
to the former Mrs. Belknap, now deceased ! 

A. Yea, sir. 

Q. And that was sent without any arrangement between you and anybody?! 

A. Yes, sir. 

Q. A clean, clear present? 

A. y a8, SIT. 


That is the witness for the prosecution. 


Mr. Wryre. The witness says that he understood the money sent after the 
death of the child to General Belknap was for General Belknap. I want to ask 
him from whom he did understand that it was for General Belknap. 


I shall have to read the colloquy here in order to show what the 
testimony was: 

The PREstpENT protempore. The Secretary will report the question. 

The Chief Clerk read the question of Mr. Wuyre, as follows: 


Q. From whom did you understand that it was for General Belknap after the 
death of the child? 


Mr. CarveNTER. If the court please, we object to that because it would be hear 
say evidence. I understand the answer which the witness has already given is his 
mere mental conclusion that it was for Belknap. 

The Witness. That is all. 


All of it was his mere mental conclusion that the money was for 
Belknap, after the death of the child. 
Q. (By Mr. CARPENTER.) That is what you say? 


A. That is all; not any understanding. Perhaps I am unfortunate in my choice 
of words. It is my own conclusion; that is all. 


Q. Not the result of any understanding with Mr. Belknap or anybody else! 
A. No, sir. 


Before passing from this point, I wish to call your special attention 
to it, so that it will be in your minds when we come to another branch 
of this case. It is the hinge on which this case must turn, so far as 
the facts are concerned. Ido insist that you, Senators, and especially 
those of you who are lawyers, shall not convict the respondent, except 
upon proof which carries your mind beyond reasonable doubt and 
over every charity, to the conclusion that when he received that 
money he did it with the intention to have his mind influenced and 
his official conduct perverted thereby. That is the provision of the 
statute uuder which you are trying him. 

Mr. Marsh s‘vears most positively that he knows nothing which 
tends to show that General Belknap had any knowledge of this trans- 
action, except his sending this money to him. He had neither con- 
versation nor communication of any kind with him about it. He 
swears here directly to the point in answer to a question put by the 
Senator from Maryland [Mr. Wuy?Te] that when he said he supposed 
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the money was for Belknap, which was sent after the death of the | endeavors, are unable to move the lient from his determination. it 
child, it was his mere conclusion, the conclusion which he formed | would seem to be their duty to. ‘ W s. This 5 
upon the facts within his knowledge, and no fact was within his | sented that dilemma to counsel ; o far as cones f f 
knowledge upon which any man can say that General Belknap had | and aggressive action in this « , we have obeyed \ 
the same knowledge. But I think I shall be able to explain hereafter | of our client We veo | no evidence to change ) 
how it was that these two persons were acting under different im- | bility for any fact from the res] lent to anyone else. He is at 
yressions of fact. | hisshouidersare broad ; heisnot afraidto ime responsibility, where 

In this connection let it be remembered that Evans swears that he, | the instinets of chivalry impel him to shield another—the wife of his 
although most interested, he, who was the so-called victim of the ar- | bosom, the light of his home—in whom and whose happiness all his 
rangement with Marsh, never dreamt that General Belknap was to | hopes are garnered—with whom and in whom he must live or be 
have a dollar out of it. That testimony is very important; impor- | no life. At all events, he knows the responsibility he assumes, aud 
tant because it was for Marsh’s interest to have said to him “ this | ' 


chooses to assume it. And as re 
seems to be a large sum to be paid but Belknap is to get the lion’s | obeyed his orders, and have offer 
share; I have todivide with him.” That would certainly have been But the prosecution has seen fit to 
said, if it had been the fact. as a part of the case against him. And cd g 

Is it possible that in 1876 a citizen before the highest tribunal in | gument; I deem it clearly my duty, without regard to his wishes, to 
the land is to be convicted of a crime which rests in intent, when no | state the conclusions of truth from such facts, as they appear to my 
circumstantial testimony worth a fig bears upon it, and when the | own mind. Counsel t, as well as to their eli 
only witnesses who have any positive knowledge or can give any | ent; and it is not only my duty not to present anything false, but to 
direct testimony, swear to his perfect innocence? Eighteen hundred | 
and seventy-six, the centennial year in the life of a great nation, its 
highest tribnnal in session, exercising the most awful jurisdiction of 
the Government; trying a citizen who has filled stations of high 
trust, and rendered gallant service in the field; and he demanding | 
justice—justice, that a peasant may demand trom a king—justice, 
that any court of law would award to the lowest miscreant,—is jus- 
tice to be denied to him because the exigencies of a political cam- 


rards evidence in defense, we ha 
ad nothing whiel forbidden 


s record certain facts, 


ch he has 








1 
l 
aling with the case in ar- 


owe duties to the cor 


prevent, if in my power, false conclusions from facts given in evi 
dence. 


Senators, everything in this world has its compensations—its evil 
and its good. Any radical change in the frame-work of society, or in 
the family relations is attended by cons quences not at tirst foreseen. 
A few hundred years ago our forefathers were barbarians; and in all 
the modifications of barbarism the husband is the master and the wife 
aslave. And as our present civilization grew up from ancient bat 





paign demand his conviction? No, Mr. President, this Senate will | barism, the liberties and privileges of men were first considered. So 
not yield to such a consideration,—will not fix such a blot upon our | that by the common law of England, a hundred years a; rhits 
national eseutcheon. of men were clearly defined and firmly established ; s of 


In passing, let me say that it is as clear as noonday that no money | women, and, especially, of married women were alm 
whatever was paid nor agreed to be paid to the respondent or any | nored. A family was a little e 
connected with him, before Evans was appointed. Nobody pretends | absolute monarch. The wife and children were his subjects. And 
it; and that is a capital fact in this case; for the provision of the | this was substantially the state of the domestic relations, as fixed by 
statute is that any officer who shall receive money with the intent to | law, until almost our own day. \ So completely was the wife subject 
have his official action influenced thereby shall be punished, &c. | to the husband that the law hardly 
And certainly, if official conduct is to be influenced by money, the | her marriage the rents of her re 
money must be paid or promised before the performance of the ofli- | during his life-time ; and all her money and personal property of every 


cial act. And let me remind you that Marsh testifies that the first | kind became his absolutely. If she earned money by the labor of het 


badhatt 
wobranly i 


npire of which the husband was the 


recognized her existence. | pron 


l estate were vested in her husband 


money ($1,500) which he sent, was sent to the deceased Mrs. Belknap. | own hands, or received it: by inheritance, that money was her bus 
without the respondent’s knowledge, and not in pursuance of any | band’s. She could neither sue nor be sued, contract nor be contracted 
understanding or agreement, but “a clean, clear present” to her; | with. And the husband, no matter how vile a wretch he might be, 
and this was snbsequent to the appointment of Evans. | had, as against the wife, the absolute control of their children. Both 

Another fact is important to be borne in mind. It is charged in | the wife and children were entirely subject to his will, which he 
some of the articles that the Secretary received money in considera- | might enforce by physical chastisement. And many a wife lingered 


tion that he would continue Evans in the place. out a wretched existence, subject to the constant cruelty of her hus 

There is not a word of proof to show that the removal of Evans was | band, rather than leave his house, abandoning her children to his 
ever contemplated; or, in the words of the statute, a question before | brutality and tyranny. Of course t! 
the Secretary. And Marsh in his testimony positively denies this al- | and her gentle ways, often miti 


A it 


1¢ intluence of a wife’s affection, 





ted this condition of wretchedness ; 
legation ef the articles. Nor is there a word of testimony, or any | but the law did nothing to alleviate it. 
pretense in argument or otherwise, that Evans was an unfit man for! But as our civilization ripened, and as the Christian religion was 
the place. Quite the contrary is established by proof and conceded | diffused, teaching that women, as well as men, have sonls to be saved, 
on this trial. His fitness and conduct have been fully indorsed by | women have at last been recognized as being entitled to certain civil 
all the officers at the post. So that there never was any occasion for | rights; which in our country, more than any other perhaps, have 
the Secretary to remove him. Madison said, inthe convention which | been conceded and guarded by legal enactment. In Wisconsin, for 
framed the impeachment clauses of the Constitution, that it would be | instance, for the purpose of holding and managing their own prop 
an impeachable offense to remove a good officer. And it remains to | erty, wives are, in effect, divorced from their husbands. 
be seen in this centennial year if this court will condemn a man for | rate estate of a woman at the time of marriage, and everything acern 
not making such removal. ing to her by inheritance, or by her own industry, during marriage, 
If the articles here charged that Evans was an unfit man to hold | is absolutely her own ; and she may contract and be contracted with, 
the place, and the question of his removal was under consideration 
by the Secretary, and that the Secretary received money with intent 
to have his mind influenced in determining whether to make such [ am not here concerned in the discussion of the wisdom of this 
removal, they would have stated a case within the statute; but a | change, or its effect upon domestic happiness. I am simply dealing 
case, as everybody knows, incapable of proof; a case which all the | with the fact. The change has doubtless produced much good; but 
testimony before you contradicts. | good modified, perhaps, by some undesirable accompaniments. 
Senators, I now come tothe only branch of this case as to the treat- But every human tribunal, to administer justice, must consider the 
ment of which I have felt the slightest embarrassment. There is | circumstances surrounding the person on trial. The husband of to 
perhaps no situation in life so full of perplexity—nosituation in which, | day has no more legal right to interfere with the contracts, or with 
after the most thorough examination and anxious reflection, one is so | management of the separate estate of his wife, than he has to do the 
much in doubt as to the course which his duty requires him to pur- | same thing with bis next-door neighbor. Under the old ways it wonld 
sue, as that of an advocate in the trial of an important criminal | 
cause. And I was never before engaged ina cause so full of such em- | sand dollars without her husband’s understanding the whole matter. 
barrassment. Many times the advocate must take the responsibility | But to-day, in legal contemplation, for a husband to investigate the 
of disregarding the requests of his client; but there is great difficulty | pecuniary transactions of his wife, is mere impertinence. He may by 
in determining when he should, and when he should not, adopt a | special love-making persuade or cajole his wife into a confession upon 
course against the inclination of his client. It is always a delicate | the subject, as the wife might formerly have done with the husband ; 
thing to do, but sometimes necessary to protect the interests of the | but he has no more legal right to investigate her financial transactions, 
client. This case touches the honor and character of General Bel- | than the wife formerly had, or now has, to investigate those of her 
knap; and intheory, and on the record, it affects the character of no | husband. A corresponding change has taken place in the relations 
other person. He is of age, and has a right to speak for himself. He | between lovers. Formerly,and especially in England under the fengal 
has a right to determine the general course and management of his | law, courtship was, in great measure, a matter of business negotiation. 
defense; and, in this particular, though against their own judgment, | The portion to be settled upon the bride, and the financial prospects of 
it is the duty of counsel to obey his direction. In possession of facts | the bridegroom, were matters of con siderations of far more importance 


l he Se piL- 


sue and be sued, in respect of her own property, as though she were 
unmarried 


have been impossible for a wife to have received or expended a thou 


and testimony which would exonerate himself by subjecting others | in the negotiation of marriage in high life, than compatibility of tem 
to criticism, and perhaps censure; and no matter whether influenced | per or mutual affection, But in our day and country a lover who 
by the dictates of chivalric manhood or the impulses of tender affec- | should institute inquiry into the financial condition of his intended 
tion, he has a right to say to his counsel, “let that alone; make the | would instantly be rejected by her, and kieked out of doors by let 
defense without that; and, if I must be convicted, the consequences | father. A lover nowadays, wooing a damsel, not for what she ix 


must fall upon me, and not upon you.” Andif counsel, after repeated | but for what she has, must carefully conceal bis design 
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Let us no apply these facts to the case before us. The proof is 
‘ rand« pl cit, that the first $1,500 sent by Marsh was sent to Mrs. 
J ] p: and it was expressly understood between them that the 
fa should be concealed from the Secretary. And the testimony of 
Marsh before the committee, introduced by the presecution, shows 
Marsh testifies that Mrs. Belknap told him, that 
any present he might make her must be made without the Secretary's 
knowledge; becauseshe said that a person had once offered him $10,000 
fora post-tradership, and the Secretary had kicked him down stairs. 
This was the only remittance prior to the death of the former Mrs. 
Belknap. Marsh testities that at her funeral in Washington, he went 
up stairs in General Belknap’s house with Mrs. Bower to see the 


why this was done. 
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child; that he said to her, “ This child will soon have money coming | 


to it.” She said, J know it, and my sister left the childto me. Marsh 
says that he thinks be remarked to her that it might be best to speak 
to the father (General Belknap) about it, and that she replied that, 
if he sent the money to General Belknap, it belonged to ber, and she 
should get it. Marsh testified on this trial that he had sometimes 
sometimes be had thought that he did not. I asked him whether he 
could strike an average between these impressions; he answered, he 
could not, and that the more he thought about it, the less he knew 
about it. In the absence of any proof that he did consult the respond- 
ent upon the subject at that time, you are bound to presume that he 
did not, Because no inculpatory circumstance can be considered as 
established in a criminal ease by the testimony of a witness who can- 
not say Whether or not such circumstance existed. 

Now, Senators, let me pause again to strike another balance on the 
ledger of testimony. Up to this point not a word of evidence tends 
to show that the respondent had the slightest suspicion that Marsh 
was making presents to anybody; and all the direct evidence in the 
case is to the effect that he had not. Let us then proceed from the 
interview between Marsh and Mrs. Bower at the funeral of the former 
Mrs. Belknap. 

rhere is no testimony fixing precisely the time at which the court- 
ship between General Belknap and Mrs. Bower, his present wife, com- 
menced; and probably it would be impossible for either of them to 
Mrs. Bower was the sister of the former Mrs. 
Belknap; and Mrs. Belknap, on her death-bed, had confided her in- 
fant daughter to the care of Mrs. Bower; 
ber of the family of General Belknap for the purpose of performing 
this duty. The line which separates the highest degree of respect 
from the beginnings of love, is very vague and uncertain. As the sis- 
ter of his wife he had respected her, and loved her within the bounds 
of brotherly affection After the death of his wife she remained a 
member of his family, devoting herself to the care and nurture of his 


fix the time precise ly. 


BELKNAP. 


LS 


Marsh, testifying in his crazy way, says in general that when he 
would receive remittances from Fort Sill, he would write to the re- 
spondent asking how he should remit it, and the respondent would 
give him directions, which he would obey. I do not feel authorized 
to charge Marsh with intentional perjury in this case. But it is cer- 
tain there is a screw loose in him somewhere. It is evident from his 
conduct after giving testimony before Mr. CLYMER’S committee, and 
from portions of his testimony given on this trial, that his mind js 
somewhat unsettled. This is to be borne in mind, however, that as to 
the first remittance, where he was held to the point, he swears that 
he sent it to Mrs. Belknap, not to the Seeretary; and likewise as to 
the last payment, in regard to which he was particularly inter- 
rogated, he swears that the respondent directed him by letter to send 
the remittance to Mrs. Belknap, at 2022 G street. That this letter 


| miscarried, and he wrote the Secretary again, and received a reply 


thonght he did speak about it to General Belknap that night, and | 


directing him to pay the money to Mrs. Belknap, at St. James Hote!, 
New York. These are the only instances as to which Marsh pretended 
to have particular recollection. As to all the others, he says he tes 
tifies only from general recollection, not remembering any particular 
letter. 

Now let me call your attention to what Marsh says took place at 
General Belknap’s house, when he came here to testify before Cly- 
mer’s committee. He says he went to the house of General Belknap, 
and remained overnight; and hada long interview with Mrs. Belknap. 


| He says, in his general style of swearing, that General Belknap was 


in and out of the room at several times, and understood the general 
nature of their conversation. This is evidently the mere inference 


| of Marsh; and he does not pretend to state a word that was said by 


General Belknap, or a word that was said to him. But he does say 


| that Mrs. Belknap over and over again requested and urged him to 


| turbed by the matter and did not sleep. 


| testifying would ruin him, the Secretary. 
and she remained a mem- | 


infant daughter. And gradually,no doubt, and imperceptibly to both, | 


the feelings appropriate to their former relations, grew and ripened 
into love. While this was in progress, other remittances were made 
by Marsh. And the testimony of Marsh, in relation to the interview 


between himself and Mrs. Bower at the time of the funeral, shows | 


that she regarded herself as entitled to such subsequent remittances 
as Marsh might make. The former Mrs. Belknap, who would not 
permit her husband to know anything of the remittances made by 
Marsh, had manifestly communicated to her sister the secret of the 
arrangement, And Mrs. Bower thereafter pursued the policy adopted 
by her sister, and concealed from General Belknap the real nature of 
the transaction. 

his was very easy for her to do. She had a separate estate 
amounting to about $40,000; and during the period of their court- 
ship it was an easy thing for her to say to him, that these moneys re- 
sulted from investments which Marsh had made for her. And this 
she might consider as one of the harmless delusions which have been 
practiced by sweethearts upon their lovers, and wives upon their 
husbands, from time immemorial. 

It was very natural for General Belknap purposely to abstain from 
any investigation of this matter; and a word from her to the effect 
that she expected remittances from Marsh, which she had directed to 
be sent to him, would of course prevent any inquiry on his part in re- 
lation thereto. Mrs. Bower was subsequently in Europe for nearly a 
year before her marriage to Belknap; and it was a matter of forget- 
fulness on our part that we did not prove that $3,000 of this money 
was remitted to her there. 

Mr. Manager MCMAHON. I do not like from the counsel the state- 
ment of facts which were not proven and which if proven would 
have been fully explained. 

Mr. CARPENTER. My statement is in and I do not know how I 
can get it out. 


Mr. Manager MCMAHON. I simply wish to state that we could 





have explained that, and shown that the money was not sent to her | 


aspart of this remittance. We would have explained why it was 
sent to her. We knew it exactly and I think the gentlemen failed to 
put it in because they knew we could explain it. 

Mr. CARPENTER. O, no! we forgot it. It is one of those acci- 
dents which will oceur in a long trial. What these managers could 
What they have done toward 
introducing testimony to convict the respondent, is very trifling. One 


have done is something enormous. 


thing they have shown, however, is that $1,5000f this money is loaned | nocence. 
But of course I claim noth- | determining a cause the absence of one fact may be as convincing as 


in lowa, and stands in her name to-day. 
ing from the evidence we did not introduce. . 


tell the committee that the moneys he had sent to her through the 
Secretary were the result of investments he had made of her indi- 
vidual property. He says he went to bed late at night, greatly dis 
That he came down early in 
the morning, saw the Secretary before breakfast, and told him that 
he had made up his mind to leave the country. The Secretary urged 
him not to do so; telling him that, after having been subpeenaed here 
in regard to charges against him, his leaving the country without 
Marsh replied that if he 
went before the committee, he would ruin him. General Belknap 
thought not, and to the last implored him to stay and testify to the 
truth. Mr. CLyMER, after reading the testimony of Marsh given be- 
fore the committee, says that Mr. Blair, as attorney for General Bel 
knap, put one question to Marsh, but does not state what it was. And 
although the RecorD does not show this, I am sure the managers 
will not controvert the statement I am about to make. I am in- 
formed that Mr. Blair asked Marsh whether the Secretary at this time 
requested him to go before the committee and state anything that 
was untrue; to which Marsh replied, “No, certainly not.” At all 
events,in the absence of any testimony that he did make such re- 
quest, the presumption is that he did not. 

Now, Senators, consider this scene, and what is the natural infer- 
ence from it. If General Belknap had been told by his wife that 
these moneys belonged to her, and were sent by Marsh to her, through 
him, as the result of investments of her private funds, this would ex- 
plain why the respondent feared nothing from Marsh’s stating the 
whole truth before the committee. If the respondent did know the 
facts, then his persistent effort to overcome the purpose of Marsh to 
leave the country,—his persistent efforts to induce Marsh to go before 
the committee and testify to the whole truth, prove the respondent 
to be an idiot, who ought not to be subjected to impeachment: for 
although the facts might not convict him of any offense, yet he must 
have known from the present attitude of the press toward the Ad- 
ministration, and the present condition of public sentiment, the ex- 
posure, exaggerated by malice, would do him serious harm as a pub- 
lic man. 

Again, upon the theory I am suggesting, the suggestions of Mrs. 
Belknap to Marsh were perfectly natural. If she had left her hus- 
band under the belief that these moneys were her own, and the re- 
sult of investments of her individual property, she would have been 
anxious, above all things, to have this supported by Marsh’s state- 
ments. Her anxiety would have been to preserve the confidence of 
her husband; knowing full well that whatever clouds may gather 
above husband and wife, they are safe, while no clouds gather be- 
tween them. 

This theory, and this alone, explains Marsh’s anxiety to get out of 
the country, and the Secretary’s anxiety that he should remain and 
swear to the facts. Marsh, not knowing what had passed between 
the respondent and his wife, and supposing that the respondent was 
acquainted with the whole transaction, naturally concluded that his 
testimony would injure the respondent. While the respondent, to- 
tally ignorant of the real nature of the transaction, apprehended no 
harm from a disclosure of the real facts. 

The light shed by circumstances may be faint and pale; but in a 


| case where judgment must rest upon circumstances, the judge must 


be guided by such light, dim though it may be. And if the proof 
leaves a reasonable doubt, charity must turn the seale in favor of in- 
Silence is sometimes more eloquent than speech. And in 


the presence of another. 
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The theory I suggest is supported by much of the evidence in this 
case. It is not contradicted by any. Marsh says he supposed that 
the money sent after the death of the child was for the respondent. 
He says, however, that this was merely his mental conelusion, and 
that he never exchanged a word with respondent or any one else upon 
the subject. The fact that the respondent never exchanged a word 
with Marsh upon the subject, is as fully explained upon the theory 
that he understood the money to belong to Mrs. Belknap, as upon the 
theory that he knew all the facts. And here, again, the rule of law 
applies, that if a fact—in this case the silence of the respondent—is 
as reconcilable with one theory as the other, then it must he referred 
to the theory of innocence. 

Senators, I suggest this scene at the house of General Belknap for 
your earnest consideration. I have stated as clearly as I can the 
proper conclusion to be deduced from it. Considering this branch 
of the case, I think it sheds light upon other parts of the testimony, 
and contributes greatly to support the theory of the respondent's 
innocence. It certainly affords no evidence of guilt, but snggests one 
great moral lesson, which I state for the benefit of the ladies in the 
gallery,—Sweethearts and wives, never keep a secret from your lovers 
and husbands. 

Now let me refer to some circumstances strongly indicating the 
innocence of the respondent. And first, let me refer to the letter of 
Robinson, who had been court-martialed and dismissed the service. 
While his case was pending in the Department, for approval or dis- 
approval of the finding of the court-martial, he writes the respondent 
a letter, dated April 2, 1875, saying he is thoroughly posted in regard 
to the tradership at Fort Sill, and that if the finding of the court is 
set aside, and he is not dismissed from the service, he will inclose to 
the Secretary all the evidence and papers in his possession; but, 
otherwise, he shall publish and pursue the matter to extremity. The 
Secretary took up the case, recommended the dismissal of Robinson, 
and sent the papers to the President for that purpose; and the Pres- 
ident dismissed him. And then the Secretary filed his letter with the 
record in the Department. It is proverbial that one misstep leads to 
another. And it is inconceivable that, if the Secretary believed that 
there was anything in connection with that post-tradership injurious 
to him, he would have placed upon the records of the Department a 
letter making such statements; especially as the letter was marked 
“personal,” and need not have been placed on file at all. 

The manager, Mr. JENKS, the other day read a passage from this 
letter to show that Robinson was court-martialed for vot paying his 
bills to Evans. This is entirely untrue. I have here an oflice copy 
of the charges and specifications, and the findings of the court, in 
that case. I will state from it, as part of my argument, what the 
charges were, and then hand it to the managers. He was cliarged 
that upon several occasions he had drawn his pay twice and certified 
to false vouchers; that he had borrowed several hundred dollars from 
a sergeant of his company, and had refused to pay him; but he was 
not charged with owing and not paying Evans, nor was Evans men- 
tioned in the case at all. So that pretense falls to the ground. 

I will now hand this document to the managers, [handing it to Mr. 
LorD. ] 

Again, the manner in which these remittances were sent, shows the 
innocence of the Secretary. If there had been anything about them 
which was improper is it possible that the Secretary would have fur- 
nished by receipts and by indorsement of checks passed to his own 
credit all the necessary evidence of his own guilt? 

But the managers say there was a great abuse at Fort Sill, and that 
Evans was compelled to charge over upon the officers and soldiers the 
amount he had to pay to Marsh. 

In the first place, Evans flatly contradicts this. He testifies that 
after he made this contract with Marsh, and returned to Fort Sill, he 
did not mark up the price of a single article sold to officers or sol- 
diers. 

Again, Evans testifies that immediately after his return to Fort 
Sill, about the Istof November, 1870, he showed to General Grierson, 
commander of the post, a copy of the contract between him and 
Marsh, and explained the whole transaction to him. By a circular 
order issued by the Secretary June 7, 1871, it was directed as fol- 
lows: 

Commanding officers will report to the War Department any breach of military 
regulations, or any misconduct on the part of post-traders. 

Thus it appears that General Grierson had been fully aware of the 
relations between Marsh and Evans from November 1, 1870, and was 
expressly commanded by the circular of June 7, 1871, to communicate 
to the Department any misconduct on the part of the post-trader at 
his post. The pretense that Grierson was afraid of offending the Sec- 
retary, by obeying the circular order of June 7, 1871, is absurd as well 
as false. His information was derived from Evans, and Evans him- 
self testifies here that he never heard untii very recently that the 
Secretary was in any way benefited by the Marsh contract. There- 
fore Grierson, when he received the Secretary’s circular order of June 
7, 1871, could not have been deterred from executing it by fear of dis- 
pleasing the Secretary who had issued it; and not a word was received 
at the Department from Grierson upon this subject until after the 
publication of the Tribune article, when the Secretary called upon 
him to report the facts. Is it to be supposed that an honorable offi- 
cer, cognizant of a great abuse under his own command, and expressly 
commanded by the circular order of the Department, June 7, 1971, to 








report the same, would remain silent upon the subject for years? One 
thing is certain; there was no such abuse at Fort Sill, or Grierson 
ought to be court-martialed and dismissed the service. 

The testimony of Evans explains why the Marsh contract did not 
increase the prices. He was engaged in other business, and was a 
Government contractor; and the great benetit resulting to him from 
the appointment was not from the business of post-trader, but that 
the appointment secured him a home on the reservation; so that the 
post-tradership was with him altogether a secondary consideration. 

In February, 1572, an article appeared in the New York Tribune 
disclosing the relationship between Marsh and Evans. Now the man- 
agers say that, if the respondent had been an honest officer, he would 
instantly have interfered, removed Evans, and have done I know not 
what. But I submit to you that such a proceeding by the Secretary, 
based upon nothing but a newspaper article, would have been strong 
evidence against the Secretary ;—evidence upon which it might be 
fairly asserted that he had prior personal knowledge of everything 
stated in that article. This is precisely what he would have done if 
he had been guilty. On the contrary, I submit, that the course pur- 
sued by the Secretary was precisely that which would have been pur- 
sued by an ofticerthat meant to do his duty. He did not break into 
&@ panic, over a newspaper article, as he probably would have done if 
he had known it to be true and felt any anxiety upon the subject. 
He wrote to the commandant of the post to report the facts of the 
case, 

General Grierson answered this letter under date of February 28, 
1272, and his answer was received in the Adjutant-General’s Office 
March 9, and referred to the Secretary March 11, 1872. In the light 
of the testimony given in this case the letter of General Grierson is 
remarkable and seems disingenuous. He complains that Evans has 
demanded exorbitant prices for his goods, and attributes this to a 
contract between Marsh and Evans, which from a reading of the let- 
ter one would suppose had just come to his knowledge. But Evans 
testifies that he showed a copy of the contract to General Grierson 
about November 1, 1870, and he could imagine that making a report 
of the fact to the Secretary of War, as he was expressly commanded 
to do, by the circular of June 7, 1271, would offend the Secretary, he 
does not inform us, and it is not easy to apprehend. 

But passing this, the letter of Grierson was received by the Secre- 
tary on the llth of March. While the matter was under considera- 
tion General McDowell called to see the Secretary, and in a friendly 
interview mentioned the subject; and the Secretary requested the 
general to write an order which would correct the abuse. Thereupon 
General McDowell did draft an order, which, after submitting to Mr. 
GARFIELD, of the House of Representatives, he handed to the Secre 
tary; and this was issued as a circular order on the 25th of March, 
1872. 

The managers have, with great injustice, sought to misrepresent 
the action of the Secretary in this matter; and one of the managers 
the other day charged that the Secretary was guilty of falsehood in 
this, that he represented to General McDowell that “he had appointed 
Marsh and he supposed he had received the office.” And the mana- 
ger further charged that the Secretary did not show Grierson’s letter 
to General McDowell. This is a gratuitous misstatement on the part 
of the manager. There is no evidence that General McDowell did 
not see Grierson’s letter, or that the Secretary sought to withhold it 
from him. Nor is it true that General McDowell was ignorant of the 
real circumstances of the case at Fort Sill. In the first place, the 
Tribune article which set McDowell in motion stated that Evans was 
the post-trader, and was paying a stipend to Marsh. And let me 
show you by his own testimony that he did understand the facts of 
the case. 

Here is the testimony of General McDowell: 

Mr. Manager McManon. I should like an answer to this question. (To the 
witness.) If you had known that the actual state of circumstances at Fort Sill 
was that Evans was really the post-trader, that Marsh had no capital in it, and 
that Evans was paying $12,000 a year simp!y for the privilege of holding it— 

A. That was about what I underst:od to be the case. 

General Belknap is charged with a falsehood in that he informed 
McDowell that Marsh was the post-trader; and, when the manager 
puts to him the question “If you had known that Marsh was not the 
post-trader but that Evans was,” the witness interrupts him by say- 
ing “ That was about what I understood to be the case.” When Mr. 
McManon tried to assume that he did not know the fact and that if 
he had he would have drawn a different order, he stops him and says, 
“That is what I understood the fact to be:” 

Q. (By Mr. Manager McManon.) Did you draw that order for the purpose of 


correcting that? 
A. Yes. 


Of course it made no difference to the officer or soldier whether his 
money went to Evans or Marsh. The only grievance to the soldier 
was that he might be charged too much for what he purchased. Me- 
Dowell testifies that the order he drew provided for a council of ad- 
ministration to fix the prices of articles to be sold to officers and men ; 
which corrected the abuse and the only abuse complained of. And 
to the question put by me, 

Q. Would xot that order have corrects d it, if it had been executed ?, 


He answered, 


I have two or three times said I thought it would. 
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We gave in eviden y the Secretary of War from 
Lieutenant-General Sheridan in regard to this order. He says: 
AGO, March 29, 1872 
M EA i SELKNAT have ped circular onthe subject of 
' t I neerned it is 6s 


sost-traders may give you some annoyance by appeals arising 
cils of ¢ iinistration, but probably more from the action 
Phere are s« 15 n in this world whose hair is always 
ction, and w he vested with the slightest authority 
hat I fear the post-traders will be sending you many appeals. 
That is the opinion of General Sheridan of the circular issued by the 


Secretary, after the interview with McDowell, the circular drawn by 


Mc Dowell to correct the only abuse ever mentioned, and Sheridau says, | 


it is especially fair and just as to the troops, but it may be too severe 
on the traders; they will annoy you about it; but so far as the soldiers 


are concerned, this order 1S ES Per ially fair and just. General McDow- | 


« testified that the order of March 25, if executed, would have cor- 


rected the abuse. Executed by whom? Why, by the officers at the 


post. They were charged with its execution. And here let it be borne | 


in mind that since the issuance of that order, (March 25, 1°72,) no com- 
plaint has been heard from any quarter. This prosecution has not 
resulted from the present exisfence of any abuse at Fart Sill. All 
that was corrected by the order of March 25, 1572, and no complaint 
has ice been heard, 

I have repeatedly called your attention to the fact that there is no 
testimony establishing guilty intention or corrupt purpose on the 


part of the Secretary—no testimony that he knew that the moneys 


which were passing through his hands from Marsh came from Evans; | 
| was not before the court. 


and I maintain that the whole conduct of the Secretary, between the 
publication of the Tribune article and the issuance of the circular 
order of Mareh 25, 1872, confirms this theory. His conduct was that 
of an honest, and not of a dishonest, man. He was anxious to cor- 
rect the abuse, if it existed; but before interfering, he inquired, 


through the regular military channels, whether any abuse calling for | 
interference actually existed, Had he known the real facts of the | ; reo, 
| Executor, &c., rs. Elmendorf, 10 Johnson, page 49; Kent, justice, in 


case, the Tribune article would have frightened him into instant ac- 
tion. And the fact that, after the publication of that article, he pro- 


eceded in the usual official way to ascertain whether its statements | 


were true, and that, when he ascertained they were, he proceeded 
promptly and eflicently, proves his integrity in the premises. 

Phis impeachment is the result of a disagreement which happened 
between two American ladies sojourning in Paris, several years ago; 


aud Marsh, the feeble tool of a woman unable to forgive one who com- 


manded more attention than herself, has been pushed forward by his | 


spiteful wife to wreak revenge upon Mrs. Belknap; and the Senate 
sits here to-day unconsciously executing her purpose. 

Phere is no pretense but that the order of the Secretary of War, of 
March 25, 1272, obliterated the last vestige of any alleged abuse 


resulting from the contract between Marsh and Evans There is no | 
| on demurrer will look back through the record, says: 


pretense that from that time to this the Secretary of War has not 
borne himself commendably in his high oflice as he had ever before 


done 
And now, Senators, looking at the evidence, a just view of which 


I have endeavored to present to you, let me ask, | pon what can you 


rest conviction ? 


(1.) The respondent stands before you under examination for al- 
most seven years’ administration of a great Executive Department 
of this Government, to which he was appointed for his ability, and 
his gallant service for the Union in the field. 


(2.) We have shown that he possessed a spotless character from | 


boyhood to 1569, when he was appointed Secretary of War; and that 
his administration of the War Department has been charaeterized by 
energy, ability and integrity, never questioned save in the single 
transaction now under examination. 

(5.) And in regard to this transaction we have explained every cir- 
curmstance relied upon as evidence of guilt, dispelled every suspicion 
surrounding it, and we point you, in perfect confidence, to all the 
direct testimony in the case, which conclusively and emphatically ac- 
quits the respondent. 

And it is now, Senators, for you to say whether you can find guilt 
in this transaction, in the face of all the direct evidence bearing upon 
it; and 

Whether, should you be inclined to condemn this one transaction, 
you can say the public safety requires that you should brand the 
respondent as a criminal, and dismiss him from your presence in dis- 
grace, 

Which of you would be willing to have your final condition deter- 
mined by a particular transaction? Is it not upon the average and 


reneral balance of our live: at we : s for salvation? The | tert : : 
5 a ives that we all hope for salvation Phe | the other parts of the record to show that the plaintiff is not entitled to judgment 


sun has spots upon its surface. And suppose you find one spot upon 
the character of General Belknap, will you upon that one spot ren- 


der a judgment of condemnation consigning him to everlasting dis- | : - os : 
J os t erlasting dis- | »»nanimous opinion of the court, said: 


grace and infamy? 


I turn now from the testimony to present to you some considera- 


tions of law, which, whatever may be your judgment upon the facts, 
I deem to be conclusive of this case. 


. 
Afver the articles were exhibited the re spondent interposed a plea 
to the Jurisdiction of the court, upon the ground that he was not an of- 





ficer of the United States at the time of impeachment. To this plea 
there wasareplication, and the respondent demurred. This demur 
was argued by the managers and by the counsel for respondent, and 
submitted to the court. Whereupon, after consideration, the court 
made the following order: 

It is ordered by the Senate sitting for the trial of the articles of impeachment 
preferred by the House of Representatives against William W. Beiknap, late Sex 
retary of War, that the demurrer of said William W. Belknap to the replication 
of the louse of Representatives to the plea to the jurisdiction tiled by said Bel 
kuap be, and the same hereby is, overruled ; and, it being the opinion of the Sena 
that said plea is insuflicient in law and that said articles of impeachment are « 
ficient in | 1w, itis therefore further ordered and adjudged that said plea be, and 
the same hereby is, ove rruled and held for naught. 


This order precluded us from demurring to the articles of impeach- 
ment. We thereupon filed a motion to vacate it, but the motion has 
not been argued, 

The order proceeded upon the principle that where the party de- 


|} murring must succeed upon the particular point raised by his de- 


murrer, the court will look back through the record to see if his forme: 
pleadings have been defective, and give judgment against the party 
first in fanlt. But the application of the principle to this case was 


| erroneous in two particulars; First, the rule is subject to the excep 


tion, that where a demurrer is filed to a plea in abatement, or to a 
replication to such plea, the court will not look to the declaration to 
see whether that be good or bad; and this case was within the excep- 
tion to the rule; second, it is only where the party demarring must 
succeed upon the particular point raised by his demurrer, that the 


| court looks back through the record for any purpose. But in this 


case the court overruled the demurrer, and therefore the prior record 


The character of a plea is determined by its prayer and conclusion. 


| Though it contain matter in bar, yet, if it conclude in abatement, it 


isa plea in abatement. And if it contain matter in abatement, but 
conclude in bar, it isa pleain bar. “'The conclusion makes the plea.” 
(Shaw rs. Dutcher, 19 Wendell, page 222. See also Thomas vs. Lord, | 
Lord Raymond, pages 356, 357 ; Godson rs. Good, 6 Taunton, page 57 ; 


Jenkins rs. Peporn, 2 Johnsou’s Cases, page 513; Rex vs. Shakespeare, 
10 East, pages &3 =7.) 

The plea in this case wasa plea to the jurisdiction. It did not con- 
clude with prayer, as in bar, for judgment as to the sufficiency of the 
articles, but prayed judgment “whether this court can or will tak 
further cognizance of the said articles of impear himent.” 

It was a plea to the jurisdiction, which is a plea in abatement ; 
that is, a plea intended to stop the proceeding, without reference 


to the merits; a plea which prayed, not the judgment of the court as 


| to the sufficiency in law of the articles, but as to the jurisdiction of 


the court to pass upon the question of their sufficiency in law, or 
any other question in the case. 
Stephen’s Pleading, page 144, speaking of the rule that the court 


It is, however, subject to the following exceptions: First. If the plaintiff de 
mur to a plea in abate nent, and the court decide against the plea, they will give 


| judgment of respondeat ouster, without regard to any defect in the declaration. 


1 Shower’s Reports, 91: 

Memorandum. In the case of Chembers vs. Garrett, this term, Holt, chief jus 
tice, refused to permit me to urge or argue any exception to a declaration upon a 
demurrer to a plea in abatement. 

In Hastrop rs. Hastings, 1 Salkeld, 213, it was held: 


The defendant shall not take advantage of mistakes in the declaration upon ¢ 
plea in abatement; but if he would do that he must demur to the declaration 


In Bullythorp rs. Turner, Willes’s Reports, 478, the court say : 

It has been holden that in a plea in abatement you cannot object to any defect in 
the declaration ; and so is the case of Hastrop vs. Hastings, Salkeld, 212. 

In Davies vs. Penton, 6 Barnewall and Creswell, 222, Abbott, chief 
justice, says: 

Then as to the other point, it is said that the plaintif, upon certain points of the 
record, has set forth his bankruptcy, and that as it appears upon the whole record 


that his assignees are entitled to the benefit of the contract stated in the declara 
tion, the plaintiff cannot have judgment upon his demurrer. But in considering 


| what judgment we are to pronounce upon this demurrer, we are bound to look 
| only to that part of the record upon which the demurrer arises, and not at the other 


collateral parts of the record not connected with it. 

Bayley, J., said: 

Asto the other point, in arguing the question whether the defendant or the plaintiff 
is entitled to judgment upon this demurrer, neither of them has a right to have r 


course to any parts of the record not connected with that upon which the demurrer 
arises. 


Holroyd, J., said: 
I entirely agree with my brother Bayley that the defendant cannot claim in aid 


upon the demurrer. 
In Shaw vs. Dutcher, 19 Wendell, 223, Cowen, J., delivering the 


But it is said the declaration is bad ; the plaintiff was first in fault, and cannot 
therefore make an available objection te the plea. Such is the general rule, but 4 
demurrer to a p'ea in abatement is an exception. * * * The same general «do 
trine isagain repeated by Sutroyche in a note to Routh vs. Weddell, volume 2, 1607 
Hastrop rs. Hastings, 1 Salkeld, 212, recegnized in Bully: hrop vx. Turner, Willes, 
478, isa direct adjudication on the same point. Clifford vs. Corry, 1 Massachusetts 
500, same point The rule is recoqnized in many books of reference, and I do not fh 
hat it is quest oned ly any. (Comyn's Digest, Abatement I, 14; Stephen's Plead 
ing. 163, first American edition; 1 Chitty'’s Pleading, 405 ; Bacon's Abridgment, io 
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Abatement, P.) Bacon's Abridgment, as we have cited it at volume 1, page 
American edition of 1413, adds as a reason, what is material to the main distinction 
wo have been considering in these words, “as nothing but the writ is then in ques 


tion, for nothing else is pleaded to. 





In Ellis rs. Ellis, 4 Rhode Island, 122, which was demurrer to plea | 
in abatement, ‘court say: 

We have not looked into the declaration to see whether it be faulty in this pal 
ticular or net; nor are we entitled, apon this demurrer, to look at the declaration | 
for the parpose of considering its defects. It is well settled that a demurrer toa 
plea in abatement does not look back toa fault in the d ut | 





leclaration, since nothing | 
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indictment in a court of law under similar circumstances the trial 
would be declared a mistrial, and the defendant be remitted to the 


right to plead anew to the indictme 





o 
l neither ask nor expect such order in this case. Beeanse we 
entitled to object here to the articles of impeachment; and have he 

the full advantage of their insufficiency 


I come now to the question of the jurisdiction of the court over this 
case, 
Jurisdiction is the vital element of every judicial proceeding. And 













the writ is then in question.” (1 Saunders page 285, nm. ©; 1 ¢ hitty’s Pleading, | where jurisdiction is wanting, no matter how high the magistrate 
pages 457, 647, and cases cited, third American edition.) | ordignified the tribunal, the judgment rendered is an absolute nullity. 

In Clifford rs. Cony, 1 Massachusetts, 500, Wilde, J., said: Jurisdiction must exist, too, at the commencement of the proceeding, 

: : . | continue through it gress, and re Im i ts termu ‘here- 
We do not take notice of defects in the declaration upon a demurrer to a plea in | ae eee ne oe Mh SS SERRE Sy SOE ene There 
abatement. fore if is never too late, during the pendency of a cause, to raise the 
} ; } ‘ . 
objection that the court has no jurisdiction. 
mina 4 ai « ‘ ay ~ is ‘ “2 eo . awe > > ¥ a 

In Price rs. Railroad Company, 18 Indiana, 139, the court say: United States rs. Arredondo, 6 Peters, 709: 

There was, it may be observed, no demurrer to the complaint; and demurrers to | Che power to hear and deter 1 a cause is jurisdiction ; it is coram judice when 
answers in abatement do not reach back to the complaint. (Shaw vs. Dutcher, 19 | ever a case is presented to bring this power into action. If the petitions tates 
Wendell, 216. Answers in abatement are not addressed to the cowplaint.) | such a case in his petition that « I the court would render a judg nt 

- . } in his favor, it is an undoubtedca sdiction, wh ron an answer d ne 

In Ryan rs. May, 14 Illinois, 49: and putting in issue the alleg tition, the petitioner makes out his 

The general rule, that a demurrer must be carried back and sustained to the first | C@8¢ [or not | is the exercise of jurisd on conferred by the tiling of a petition 
defective pleading, does not apply so as to carry it behind a plea in abatement. If | Contaiming all the requisites, and in the manner prescribed by law. 


ing cannot be carried back to another to which it did not profess to be an answer, 


= 
the plea is bad the judgment must be respondeat ouster. A denourres to one plead 
and with which it had no connection. 


To the same effect see Hunter rs. Belgen, 39 Illinois, 367; Knott rs. 


Voorhies rs. Bank, 10 Peters, 474: 
Speaking of decisions of the Supreme Court, the court say: 


If not warranted by the Constitution or laws of the land our most solemn pro 


> aaa = ceeding can confer noright which is denied to any judicial act under color of law, 
Clements, 13 Arkansas, 335; Crawford vs, Slade, 9 Alabama, 387 ; Dean | which can properly have been deemed to have been done cora 9 non judice; that ia 
vs. Boyd, 9 Dana, Kentucky, 169. | by persons assuming the judicial function in a given case withont lawful authorit 
In Dearborn rs. Kent, 14 Wendell, 1287, there was a plea in bar, a | , The line which scparates error in judgment from the usurpation of power is v« 
' 


replication, and demurrer. The court, by Savage, Chief Justice, after 
holding the replication good, say : 


The defendant seeks to attack the declaration, but that he cannot do. The | 
pleading demurred to, being declared good, the demurrer was not weil taken, and 
can be of no service to the defendant. If he thought the declaration bad, he might 
have demurred to it before he plead; not having done so, he cannot reach it by de- 
murring to the replication. It was formerly the practice, and is now, to attack 
previous pleadings in certain cases ; for example, had these replications been ad 
judged bad, it would have been competent for the plaintiff to have shown that the 
—_ were bad, and then the defendant might have sbown the declatation was 


vad ; but the replication being adjudged good, the investigation stops there 











Other authorities might be cited, but those referred to are sufficient 
to settle the question, if authorities can settle it; if not, more would 


be useless, ° | 


In this case, the demurrer to the replication having been overruled, 
the sufliciency of the plea in abatement was not before the court. 
And even had the demurrer to the replication been held good, the 
court could have gone no further back than to the plea. Conse- 


quently it was not open to us, on the argument of this demurrer, to | 


attack the sufficiency in law of the articles of impeachment; and 
their sufficiency, not being questioned by our demurrer, was not be 
fore the court. 

It is, therefore, respectfully submitted that, in strictness, the de- 


fendant is entitled to a vacation of the order, and an order declaring | 
the present proceedings to be a mistrial. I have no doubt that in | 


case on indictment in the courts of law, under circumstances like 
these, a trial would be set aside, and the party be restored to his right 
to plead, as though such proceedings had not been. 

It is well settled that the courts of the United States can exercise 
no common-law criminal jurisdiction. The United States has never 
adopted the common law. Most of the States have, with certain mod- 
ifications, adopted the common law. By the judiciary act of 1759, it 
is provided that the laws of the several States shall be the rule of de- 
cision of the Federal courts sitting in such States. Thus the Federal 
court sitting in Maryland will follow not only the statutory but such 
of the common law as the State of Maryland has adopted and made 
her own. Soin the State of Wisconsin; and so in other States. So 
that the Federal courts decide questions resting in the common law 
of each State as such States have adopted the same. But the United 
States has never for itself adopted the common law. Consequently 
offenses at the common law merely cannot be tried and punished by 


any Federal court. Every offense which a Federal court has jurisdic- | 
tion to try and punish must be a statutory offense ; that is, it must be | 


detined and the punishment fixed by an act of Congress. 

It is well-settled law that every statutory offense must be described 
in an indictment according to the words of the statute describing the 
offense. (1 Wharton’s Criminal Law, page 365, and cases cited ; Peo- 
ple va. Allen, 5 Davis, page 79; Commonwealth vs. Hampton, 3 Grat- 
tan, page 590.) 

Not one of the articles of impeachment charges that the respondent 
received money with the intent to have his mind influenced thereby in 
the determination of any question pending before him or which could 
be brought before him as Secretary of War. 

A demurrer to these articles might safely have been interposed, but 
for the reason that the court, in response to the argument upon the 
demurrer to the replication to the plea in abatement, declared that 
the articles were suflicient inlaw. This question had not been argued 
on either side of this case, and was not before the court on the de- 
murrer submitted. 

And in strictness the respondent is entitled to an order vacating 
the order of the court holding the articles sufficient in law; and de- 
claring this to be a mistrial. And I have no doubt that in case on 


definite, and is precisely that 1 casea where a judgment or decree 





is reversible only by an appell: be declared a nullity collaterally 
when it is offered in evidence m the matter adjudicated, ot 
purportin to have been ase it is a record importing absolute I 





0 no middle character assigned to 


ity; in the other mere wi th ean | 
judicial proceedings which are reversible for error Such is their effeet be 
the partiesto the surt, and such are tl munities which the law affords toa plaint 


iff who has obtained an erroneous judgment or execution 


In Rhode Island rs. Massachusetts, 12 Peters, 718, the court say: 








However late this objection [to the irisdiction] has been made, or may be made 
in any cause, in an inferior or appellate court of the United States, it must be con 
sidered and decided before any court can 1 sone further step in the cause, as 











any movement isnecessarily the exe eof jurisdiction Jurisdiction power 
to hear and determine the subject-matter in controversy between parties to a suit 
to adjuciicate or exercise any judicial power m Che question is whether, 
on the case before a court, thei j <traindicial, with or without 
the authority of law, to render wr decree upon the rights of the] unt 











parties. If the law confers er to render a judgment or decree, then the 
court has jurisdiction Wi be adjudged or decreed between the parties 
| and with which 1s the right of the case, is judicial action, by hearing and determin 
| ing it 6 Peters, page 709; 4 Russ page 415; 3 Peters, pages 20-37 ) 
| A motion to dismiss a cause ding iu 6 courts of the United States is nat 
analogous to a plea to the jurisdic of the court of common law or equity in I 
land. There the superior com a general jurisdiction over all persons 
within the realm, and all causes of i between them. It depends or b 
} ject-matter whether the ! xercised by a court of law or equity 


} but that court to which it 


and the subject of the suit 
judicial determination of the case is been withdrawn from the court of general 
jurisdiction to an inferior and | 1 ome It is apecessary presumption that the 
court of general jurisdiction can act uy 

the contrary Hence has arisen the rule that the party claiming an exemption 
tement, and show 
wuice of the case 


gs can act judicially upon the party 
all bo made apparent to the court that the 





the ven case, when nothing appears to 








from its process must set out the reasons by a special pleain 
that some inferior court of law or equity bas the exclusive cogr 
| otherwise, the superior court must proceed in virtue of its general jurisdiction 
| This rule prevails both at law and in equity (1 Vesey, sr., page 204; 2 Ves 
page 307; Mitford, page 183.) 

4 motion to dismiss, therefore, cannot be entertained, as it does not and cannot 





disclose a case of exception; and if a plea in abatement is put in, it must not only 
make out the exception, but point to the particular court to which the case belongs 
A plaintiff in law or in equity is not to be driven from court to court by such ple 
If a defendant seeks to quash a writ, or dismiss.a bill for such cause, he must vive 
the plaintiff a better one, and shail never put in a second plea to the jurisdiction of 
that court to which he has driven the plaintiff by his plea 1 Vesey, sr., page 203 ) 
here are other classe ; of cases where t »biection to the jurisdiction is of a 
different nature, as on a billin chancery; that the subject-matter is cogni 
by the king in council, and not by any jud power, (1 Ves« sr., 44 or that the 
parties defendant cannot be brought before municipal court on account of their 
sovereign character and the nature of the controversy, as 1 Vesey, jr., 371. 387; 2 Ve 
| sey, jr., 56,60; orin the very common cases which present the question whether the 
cause properly belongs to a court of law or equity To such cases & plea in abate 
ment would not be applicable, because the plaintiff could not sue_in an inferior 

















court. The objection goes to a denial of any jurisdiction of a municipal court in 
one class of cases, and to the jurisdiction of any court of equity or of law in the 
other; on which last the court decides according to their legal discretion An ob 
jection to jurisdiction on the ground of exemption from the proc of the court in 





which the suit is brought, or the manner in which a defendant is brought into it, 
is waived by appearance and pleading to issu 73; Toland vs. Sprag 
12 Peters, 300.) But when the objection qoes to the power of the court over the parties 
or the subject-snatter, the defendant need not, for he cannot, give the plaintiff a better 
writ or bid. Where no inferior court can have jurisdiction of a case in law or equity 
the ground of objection is not taken by plea in abatement, as an exception of the given 
case, from the otherwise general jurisdiction of the court ; appearance does not 
the defect of judicial power, and it may be relic i upon by plea, onewer, demurrer, or at 
the trial or hearing, unless it qoes to the manner of bringing the defendant into court. 
which is waived by submissiou to the process 

Asa denial of jurisdiction over the subject-matter of a suit between parties 


within the realm, over which and whom t 








cure 





court has power to act, cannot be su 











| cessfulin an English court of general jurisdiction, a motion like the present could 
not be sustained consistently with the | ciples of its constitution. Butas this 
court is one of limited and special original jurisdiction, its action must be confined 

| to the particular cases, controversies, and parties over which the titu rand 
| laws have autho ‘ it to act in ro ling without the yr mal 18 
ram non judice, and its acti A illit 10 Pet 74: 8S. P. 4 Ra 415.) 
And whether th int or excess of power is objected by a party, or is apparent to 


| the court, it must surcease its action o7 proceed extrajuduvwll 
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Consent never confers jurisdiction to hear and determine a canse, 
where the law does not confer the power. (Hurd rs, Tombs, 7 How- 
ard, Mississippi, page 229; Bell vs. Railroad, 4 Smedes & Marshall, 
page 549; Leigh rs. Mason, 1 Scammon, page 249; Ex parte Williams, 
1 Yerger, page 579; Green rs. Collins, 6 Iredell, page 139; Blnett vs. 


Nicholson, 1 Branch, page 384; Ginn vs. Rogers, 4 Gilman, page 131; | 


Long vs. Long, 1 Morris, page 381; Moran vs. Masterson, 11 B. Mon- 


roe, page 17; Chapman rvs. Morgan, 2 Green, lowa, page 374; State | 


rs, Bonney, 34 Maine, page 223; Winn rvs, Freel, 19 Alabama, page 


171; State vs, Cardline, 20 Alabama, page 19; Jeffries vs. Harbin, 20 
Alabama, page 387; Field rs. Walker, 23 Alabama, page 155; Dicks | 


vs. Hatch, 20 lowa, page 380; Wanzer vs. Howland, 10 Wisconsin, 
page 5; Bureau County rs. Thompson, 39 Illinois, page 566; Dodson 


vs. Scraggs, 47 Missouri, page 2-5; Garrett vs. Trotter, 65 Missouri, | 


page 430; Damp vs. Dane, 29 Mississippi, page 419; ———- ———, 26 
New Hampshire, page 232; Jackson vs. Ashton, 8 Peters, page 148; 
Dred Seott case, 19 Howard, page 393.) 


An objection to the jurisdiction never comes too late, and cannot | © , DC ’ 
| crimes or misdemeanor, within the provisions of the Constitution; 


be waived by consent nor forfeited by bad pleading. (Stoughton rs. 
Mott, 13 Vermont, page 175; Grant rs. Tams, 7 Monroe, page 218; 
Able vs. Bloomfield, 6 Texas, page 263; Smith rs. Dubuque, 1 Clark, 
page 492; Stearly’s Appeal, 3 Grant, Pennsylvania, page 270; Ketland 
rs. Cassins, 2 Dallas, page 305; United States rvs. Bedford Bridge, 1 
Woodbury & Minot, page 401.) 

In United States vs, Bedford Bridge, 1 Woodbury & Minot, 405, on 
the trial the defendant’s connsel moved to quash the indictment, for 
that the court had no jurisdiction. The court said : 


And if for that or any other reason it should appear to this court a question of 
real doubt whether it possesses any jurisdiction in such a case over the sabject- 


matter, it will be ita duty not to proceed further in the trial. (2 Gallison, 325.) | 


Lecause, being a court of limited jurisdiction, it cannot transcend those limit 
t) jh the parties make no objection, but is bound itself to pause. (2 Cranch, |! 

12 Peters, 719; 1 Peters Circuit Court, 36.) And in any stage of the case (4 Wash- 
ington Cireuit Court, page 84; Davison rs. Champlin, 7 Connecticut, page 244; Per- 
kins vs. Perkins, 7 Connecticut, page 559.) 


In Maissonaire va, Kealing, 2 Gallison, 245, Story, justice, says: 


I will enly add that if I had thought the case not cognizable at common law, the 
circumstance that the objection was not pleaded in abatement would have had no 
weight with me. Where the subject-matter is not within the jurisdiction of the 
court the exception may be taken under the general issue. 


In the celebrated Dred Scott case, in 19 Howard, 393, the defend- 
ant in the court below interposed a plea to the jurisdiction, to which 
the plaintiff demurred. The court sustained the demurrer and over- 
ruled the plea, and gave judgment that the defendant should answer 
over, 

The defendant thereupon put in sundry pleas in bar, upon which 


issues Were joined; and at the trial the judgment and verdic. were | 


in the defendant’s favor. Whereupon the plaintiff brought writ of 
error. 

In the Supreme Court it was claimed that inasmuch as the judg- 
ment in the court below was in favor of the plaintiff, he could not 
complain of it in the Supreme Court; and the defendant, by plead 
ing over, had waived it. Disposing of this ohjection, the court held 
that the question of jurisdiction was not waived by pleading over in 
the court below, but was legitimately before the Supreme Court on 
the writ of error, And Mr. Justice Curtis, although dissenting from 
the opinion of the court on the slavery question involved in the de- 
cision, concurred with the court upon this question, and said, (pages 


HOS, 5662) 

When that plea was adjudged insufficient the defendant was obliged to answer 
over, Heh ud no alternative. He could not stop the further progress of the case 
in the circuit court by a writ of error, on which the sufliciency of his plea to the 
jurisdiction could be tried in this court, because the judgment on that sine was not 
tinal, and no writ of error would lie. He was forced to plead tothe merits. It can 
not be true, then, that he waived the benefit of his plea to the jurisdiction by an- 
awering ovet Waiver includes consent llere there was no consent. And if the 
benefit of the plea was finally lost, it must be not by any waiver, but because the 
laws of the United States have not provided any mode of reviewing the decision 
of the cireuit court on sucha plea when that decision is against the defendant. 
Chis isnot the law. Whetherthe decision of the circuit courton a plea to the ju- 
risdiction be against the plaintiff or against the defendant, the losing party may 
have any alleged error in law, in ruling such a plea, examined in this court on a 
writ of error, when the matter in controversy exceeds the sum or value of $2,000. 
If the decision be against the plaintiff, and bis suit dismissed for want of jurisdic- 
tion, the judgment is technically final, and he may at once sne out his writ of er 


ror. (Mollan rs. Torrance, 9 Wheaton, 537.) If the decision be against the de- | 


fendant, though he must answer over and wait fora final judgment in the cause, 
he may then have his writ of error, and upon it obtain the judgment of this court 
on any question of law apparent on the record touching the jurisdiction. Lf this 
were not so the condition of the two parties would be grossly unequal. For if a 
plea to the jurisdiction were ruled against the plaintiff he could at once take his 
writ of error and have the ruling reviewed here; while, if the same plea were 
ruled against the defendant, he must not only wait for a final judgment, but could 
in no event have the ruling of the circuit court upon the plea reviewed by this 
court. I knew of no ground for saying that the laws of the United States have 
thus discriminated between the parties to a suit in its courts. 


A writ of error lies only to the final judgment of the court below, | 


and such only is the judgment which can be reviewed in the Supreme 
Court. But the rendition of every judgment is, in itself, an asser- 
tion of jurisdiction. And therefore, although in that case the writ 
of error reached nothing but the tinal judgment, the question of juris- 
diction was held to be before the Supreme Court ; and, of course, if 
the court below at the time of rendering tinal judgment had been of 
opinion that it had no jurisdiction, it would have so decided and dis- 
missea the cause. In other words, the erroneous decision in the court 
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below upon the question of jurisdiction raised by the plea to the 
jurisdiction was an inherent defect in the final judgment, which en 
abled the Sapreme Court to reverse the judgment upon that ground 

It is thus apparent that the question of jurisdiction never can be 
eliminated froin the essential elements of the judgment. 

This reference to authorities brings me to the question of juris. 
diction in this cause. 

The Constitution provides, that 


No person shall be convicted [on impeachment) without the concurrence of two 
thirds of the members present. 


Concurrence means more than occasional union of minds. The word 
signifies running along with each other. That is, no person can be con- 
victed without the agreement of two-thirds of the members present 
upon every point necessary to and included in the conviction. 

Now in order to a conviction in this case several things are neces 


| sary: first, that certain acts have been done or omitted ; second, that 


the acts done or omitted amount to treason, bribery, or other high 


and third, that the acts were done or omitted by a person subject to 
the jurisdiction of the Senate to try on impeachment. 

The respondent, therefore, cannot be convicted, unless two-thirds 
of the Senators present at the time of conviction concur in affirming 
all these propositions. 

I do not propose to argue again the main question, whether im- 
peachment can be maintained against a person not in office at the 
commencement of the impeachment proceedings. The imperfect ar- 
gument I made, prepared in the insufficient time permitted by the 
court, I could strengthen in many respects, and support by additional 
authorities. But I know the question has occupied the attention of 
the court in consultation, and it would be presumption to suppose 
that I could add anything to what has been expressed by the many 
learned Senators who have delivered their opinions and given their 
votes against such jurisdiction. But I shall submit a few considera- 
tions against the idea that any one of the foregoing propositions nec- 
essary to conviction, and especially the question of jurisdiction, can 
be determined by less than two-thirds of the Senators present at the 
time of the conviction. 

It will not be denied that had the respondent seen fit, when first 
called to the bar of the Senate, to plead “not guilty,” and the trial 
iiad proceeded immediately, every proposition necessary to convic- 
tion must have been determined in the final judgment, and that no 
Senator would have voted to convict the respondent who did not be- 
lieve the Senate had jurisdiction totry him. One Senator might have 
believed there was no such jurisdiction, and have been opposed to the 
respondent upon all other propositions in the case. Another Senator 
might have believed there was jurisdiction to try the case, but that 
the respondent had not committed the acts charged. But certainly 
both these Senators would have been compelled to vote against con- 
viction; that is, to vote “not guilty,” or, in other words, not guilty 
of anything for which the Senate could convict him. Nothing is more 


} common in the decisions of courts of law than jadgments concurred 


in by all the judges, but so concurred in upon dilferent and some- 
times conflicting grounds. A suit for divorce was recently dismissed 
by a court of two judges; one judge holding upon the proofs that 
neither the husband nor wife had been guilty of infidelity, and the 
other, that both had been. In either case the divorce must be de- 
nied; and, therefore, both judges concurred that the suit should be 
dismissed. 

But it will be claimed that inasmuch as the pleadings adopted by 
the respondent submitted to the court the question of jurisdiction 
apart from the question of guilt or innocence of the acts complaiued 
of, and that a majority, but not two-thirds, of the Senate were of 
opinion that jurisdiction existed, therefore the question of jurisdic- 
tion is eliminated from the matters to be considered at the time of 
passing final judgment; and that if more than two-thirds of the 
Senators present at the time of final judgment believe that the de- 
fendant did commit the acts complained of, although less than two- 
thirds have not jurisdiction to convict him, nevertheless he must be 
convicted. In other words, although at the time of final judgment 


| more than a third of the Senators present believe the Senate has no 
jurisdiction of the case—notwithstanding those Senators are under 


oath to decide impartially and according to the law—they must sur- 
render their conscientious convictions in deference to the opinions of 
other Senators expressed upon a former occasion. And asgniming that 
all the Senators entertain to-day the same opinions before expressed, 
this question may be decisive of the case. But I submit, there are 
many suflicient reasons against such proposition. 

In the first place, the whole system of common-law pleading has 


| grown out of the experience of the courts and their desire to promote 


the speedy termination of suits. And because no judgment can be 
rendered in any cause over which the court has not jurisdiction both 
of the parties and the subject-matter, and the trial might be fruitless, 
it has been ordained that the defendant shall first plead to the juris- 


| diction, And where the court has jurisdiction of the subject-matter, 


and the want of jurisdiction arises from mere personal privilege of 
the defendant—for instance, to be sued in a certain court or in acer- 
tain county—the defendant must plead to the jurisdiction, and weives 
his privilege by a general appearance. Next to the plea to the juris- 


| diction comes the plea in abatement proper—that, for instance, the 
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defendant is sued by a wrong name. 
pleas in bar, &c. This order of pleading is entirely artiticial; in- 
tended merely to promote the convenience of the court and save ex- 
pense to the parties. 

But, as I have shown from the authorities already read, where the 
defect of jurisdiction does not rest upon personal privilege of the de- 
fendant, but concerns the suject-matter, or the power of the court 
to try a particular class of persons to which the defendant does not 
belong—even, at the common law, omitting to plead to the jurisdic- 
tion, or even a written consent to the jurisdiction, will not authorize 
a court to proceed; and any judgment it may render is absolutely 
void, 

But in the courts of the United States, which are courts of limited 
or special jurisdiction, the record must affirmatively show, and the 


fact must be, that the court has jurisdiction, or it can render no judg- | 


ment. And the objection may be taken at any stage of the proceed- 
ing, either on the trial or in arrest of judgment, in both civil and 
climinal causes. 


To quote from the decision of the Supreme Court in Rhode Island | 
| by persons assuming the judicial function ina given case without lawt 


rs. Massachusetts, 12 Peters, 718: 


And whether the want or excess of power is Aint by a party, or is apparent 
to the court, it must surcease its action or proceed extrajudicially. 

Now, to apply these principles to this case, suppose the respondent 
had not pleaded to the jurisdiction, but had filed a stipulation stat- 
ing that he was Secretary of War at the time of the impeachment, 
and had pleaded in denial of the acts charged; and the truth had not 


come to the knowledge of the court until to-day, after the completion | 


of the trial, and the court was ready to pronounce judgment, would 
not every Senator who believes there is no jurisdiction here, be bound 
to treat it as a moot case and dismiss it at once? The authorities I 
have read settle this question. 
and whenever the defect comes to the mind of the court, “it must sur- 
cease its action or proceed extrajudicially.” 


Now, if the respondent could not by written consent confer juris- | 


diction; if the respondent desiring a trial upon the question of fact, 
could not by filing a false admission of facts necessary to jurisdiction, 
either compel or authorize Senators who believe there is no jurisdic- 
tion to pass judgment upon the merits of the case, then I desire to 
know how it is to be maintained that by objecting to the jurisdiction 
he has imposed that duty or conferred that power? Can an objection 
to the jurisdiction of the court confer jurisdiction, while express con- 
sent cannot? 

Of course these considerations are addressed to those Senators who 
still believe there is no jurisdiction to try and determine this case, 


and who are now invited to surrender their own convictions and vote | 


according to the convictions of other Senators. If there was no ju- 
risdiction when tbat plea was filed, there is none to-day, and there 
cannot be without an amendment of the Constitution. A majority 
of the Senate cannot change the Constitution, nor can a majority of 
the Senate relieve any Senator from the obligations of bis oath as a 
Senator to support the Constitution, nor from the obligations of his 


oath as a judge in this case, to decide impartially and according to | 


law. The decision of the Supreme Court in the Dred Scott case, 
which upon this point was unanimous, and enforced by Judge Curtis 


in even stronger terms than those employed by the Chief Justice in | 


delivering the opinion of the court; sustained by reason and an un- 
broken current of authorities; is conclusive upon this subject, and 
settles the law for all the judicial courts of the United States. The 
defendant’s objection in the court below was overruled there, but the 
judgment was in his favor on the merits, and he could not prosecute 
a writ of error. The decision on the question of jurisdiction was in 
tavor of the plaintiff; therefore he could not object to it, and did not. 


But the writ of error brought the whole record before the Supreme | 


Court, and it showed the facts upon which the question of jurisdic- 
tion depended in the court below. And the court held, and Judge 
Curtis, who dissented upon other parts of the case, concurred in hold- 
ing, that the jurisdictional question was presented to the Supreme 
Court, and must be determined. The court held that there was no 
jurisdiction. Judge Curtis held that there was. But both held that 
if there was no jurisdiction in the court below, it was fatal to the 
judgment, even had neither party raised the objection. 

The principle of the decision is this, that whenever it is discovered 
in any cause pending in the courts of the United States, original or 
appellate, that there is no jurisdiction, the suit must stop, and any 
order or judgment rendered must fall to the ground. 

If there were an appellate tribunal which could review the pro- 
ceedings of this court in this cause—and if'this court, having decided 
erroneously on the plea to the jurisdiction, should proceed and render 
final judgment against the respondent—this case would be on all fours 
with the Dred Scott case in this particular; and the appellate court 
would, under the authority of the Dred Scott case, reverse the final 
judgment because of the erroneous decision on the question of juris- 
diction. 


It cannot be maintained, I submit, that judges of this court are | 


authorized to consent, or excusable for consenting, to an erroneous 
judgment, because no tribunal can review the proceedings here. On 
the contrary, this is one of the strongest reasons that can be urged 
why every judge of this court should do everything in his power to 
prevent the rendition of a judgment tainted with remediless error, 
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Consent cannot confer jurisdiction, | 


| The Senate performs the functions of both court and jury. 
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The decision in the Dred Scott case has never been popular so far 
as it invalidated the great ordinance of freedom; and in that respect 
Was reversed by the fourteenth a the Constitution. But 
| so far as it declared the principle in gard to jurisdiction, it has never 

been doubted or questioned, is authority to-day in all the courts of 

the United States, and enunciates a principle observed in all courts, 

English and American. 

The authorities cited show clearly that the question of jurisdiction 

is a pertinent, pending, vital question down to and including theJast 

| act performed in any judicial proceeding. But this is not all. It con- 

tinues after final judgment, and may be raised in any other court or 

place where the judgment is sought to be enforced. There is no dif- 

ference in this respect between the courts of superior and inferior 
| jurisdiction. 

In Voorhies vs. Bank, 10 Peters, 474, the court, speaking of their 
own judgments, say: 

If not warranted by the Constitutic 
ceeding can confer no right which 
which can properly have been deemed to have been done « 


ndment of 


nder color of 


ram non judice 


mor laws of the 


pro 
is denied to any judic law 
that is, 
ful authority. 

And the court declared that in this respect there was no difference 
between its judgments and those of a county court or justice of the 
peace, 

In supportof the general proposition that the judgment of the high 


| est court, if rendered without jurisdiction, is a nullity, and may be 


declared so by any court where the same may be sought to be entorced 
or be brought collaterally into question, | cite as follows: Knowles 
vs, Gas-Light Company, 19 Wallace, 53; Williamson vs. Berry, 8 How- 
ard, 498; Wilcox rvs. Jackson, 13 Peters, 499; Schrivner’s Lessee rs. 
Lynn, 2 Howard, 99; Lessee of Hickey vs. Stewart,3 Howard, 750; Star- 
buck vs. Murray, 5 Wendell, 42. 

From this it follows that should this court entertain jurisdiction in 
this case, and pronounce judgment of disability, such judgment would 
not be respected by the judicial tribunals, should they be of opinion 
that this court had no such jurisdiction. 

Should General Belknap return to Iowa and be elected tothe House 
of Representatives, that House being the exclusive judge of the qual- 
ification and election of its own members, might be called upon to 
pass upon the question of his eligibility. And if, in the opinion of 
the then House, this court had no jurisdiction, it would be the duty 
of the House to disregard the judgment of disqualification and seat 
General Belknap. Or should the Postmaster-General appoint him as 
postmaster in a case not requiring the advice and consent of the Sen- 
ate; or should a judicial court appoint him as clerk, and a quo war- 
ranto should be prosecuted to oust him, on the ground of ineligibility 
imposed by the judgment of this court in this cause, such judgment 


| might be attacked for want of jurisdiction; and thus the jurisdiction 


of this court might be subjected to judicial review. sorrowing the 
language of the court in Voorhies vs. Bank, before cited, the judgment 
of the most exalted tribunal, if rendered without jurisdiction, is mere 
waste-paper. 

Thus far I have endeavored to establish by authorities that the 
question of jurisdiction exists at every step of any judicial proceed- 
ing, and that no judge can concur in or consent to a judgment against 
the defendant in any cause, civil or criminal, who does not at the time 
of so consenting believe that the court of which he is a member has 
jurisdiction to hear, try, and determine the cause. 

It will be conceded, I presume, that no Senator can properly vote 
for conviction unless he is convinced at the time of so voting of the 
existence of every condition essential to conviction, and the question 
of jurisdiction is the chief of these conditions. 

And it follows, necessarily, that no Senator who believes that there 
is no jurisdiction can vote for conviction. 

It may be said that in a criminal cause in a court of law, after the 
court has determined that there is jurisdiction, the jury have only to 
determine whether or not the defendant committed the acts charged 
in the indictment. The answer to this proposition is that it has no 
application to this case. The Senate is no more a jury to-day than it 
was when it heard and determined the demurrer to the plea in abate- 
ment, and is as much a court to-day as it wasthen. There is not the 
slightest analogy between this trial and a jury trial in a court of law. 
A re- 
spondent may be brought here for trial, and may find in this body a 

Senator who has been his life-long, implacable foe. He cannot chal- 
lenge him. The jury before whom a person is to be tried must be of 
the State and district in which the crime was committed. But a post- 
master from Florida may be impeached, and the casting vote against 
him be given by a Senator from Oregon. There is nothing so dan- 
gerous in reasoning as false analogies, and the slightest circumstance 
may vitiate a supposed analogy. This isa trial sui generis. It has 
more resemblance to a suit in equity than to a criminal trial at com- 
mon law, because here, as in a court of equity, the court, without a 
| jury, must find the facts and apply the law. 

The Senate must determine the question of jurisdiction ; determine 
whether the acts charged to have been done or omitted constitute a 
high crime or misdemeanor within the meaning of the Constitution ; 
and whether, in fact, the acts charged have been done or omitted. 

All these questions must be determined by the court against the 
respondent before he can be convicted, and upon every one of them 
| two-thirds of the Senators present must agree. 
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This proposition seems to me so plain that I fear I may obscure it | 
by attempting to render it pl ner 


Is it not evident that whether these propositions are pre sented one 


ar the her, by 


it nuecessive pleadings: first, by plea to the jurisdic - 


tion ; second, by demurrer to the articles; and third, by answer deny- 
ing the Commission or omission of the acts charged; or whether all 
three shall be precipitated upon the court at once, by plea, in the first 
“not puity , is matter of practice of form, not sub- 
And how can it be pret« ndec that,in case these questions 
are separated, one or more of them may be settled and determined 
igainst the respondent by a mere majority of the Senate, while it will 
be conceded that, had the other form of proceeding been pursued, 
there must have been the concurrence of two-thirds of the Senate 
upon ear h one of these propositions ? 

In the trial of a criminal cause in a court of law the twelve jury- 
men must concur in a verdict. Suppose a man indicted for mur- 
der—the defense, insanity. The judge would instruct the jury that 
they must pass upon two questions: (1) whether the defendant killed 
the deceased, (2) whether the defendant was sane or insane when he 
committed the act; and (3) that they must all concur against the de- 
fendant upon both propositions before they could find a verdict of 
‘vuilty.” The jury retire to consider the case, and they take a vote 
first upon the question of insanity. Seven believe the defendant to 
have been sane, and five believe him to have been insane. Will any 
one claim that the majority of seven could insist that they had de- 
termined the question of sanity, and that the jury should then pro- 
ceed to vote upon the, perhaps conceded, question, Did the defendant 
slay the deceased? 

Suppose another case of trial for murder, with plea “ not guilty,” 
under which two defenses are made: First, that the defendant did 
not kill the deceased, and second, that the fatal blow, by whomsoever 
inflicted, was intlicted across the line, in another State—which latter | 
defense would raise the question of the jurisdiction of the court. | 
Could the jury first vote on the question of locus, and if a bare ma- 
jority were against the defendant upon that question, could that ma- 
jority claim that the question of jurisdiction was settled, and that the 
verdict of guilty or not guilly must depend upon the settlement of the 
other question? Or could the minority satisfy their consciences, and 
agree to a verdict of “ guilty,” still believing the crime was commit- 
ted without the State? 

In a case like the last supposed the defendant might first raise the 
question of jurisdiction by a proper plea, and the question of fact 
would then have to be determined by a jury. In such case it will be 
conceded that no verdict could be rendered without the concurrence | 
of all the jurors. Hf, on the trial of this issue, it should be found | 
against the defendant, he might then plead “ not guilty,” and under 
that plea raise the question whether he killed the deceased. And 
here again, of course, all the jurors must concur in a verdict against 
him. Orhe may plead “not guilty” in the first instance, and raise 
both questions on the same trial; and, of course, the jury must con- 
cur against him upon both points, or he cannot be convicted. 

In such case of trial before a jury, no matter how mavy questions 
are involved in the trial, they are all found one way or the other, by 
the general verdict of guilty or not guilty. If the jury return a verdict 
of guilty, in a case like that last supposed, they thereby declare that— 

(1.) The defendant did kill the deceased. 

(2.) That he killed the deceased within the jurisdiction of the court ; 
and 

(3.) That the defendant was of sound mind and memory when he 
committed the act. 

In such case if five jurors who really believe that the act was com- 
mitted without the jurisdiction, or that the defendant was insane, 
come into court agreeing to a verdict of guilty, they are forsworn. 

It being certain that no man can be convicted by a court which has 
no jurisdiction, it must follow that, whenever that question has been 
determined by the court, “the court must surcease ils action or pro- | 
ceed extrajudic ially.” 

Therefore, if it be contended that the question of jurisdiction has 
been eliminated from the questions entering into the final judgment, 
by the action of the court upon the plea to the jurisdiction, then it 
must be admitted by those who so contend that this question has 
been settled in favor of the respondent, because less than two-thirds 
of the Scnators present declared in favor of jurisdiction, and more 
than one-third of the Senate declared there was no jurisdiction. If 
this was a settlement of one of the questions essential to final judg- 
ment, then it was certainly settled in favor of the respondent by the 
vote of the Senate on that question; and inasmuch as two-thirds of 
the Senators present did not concur in sustaining jurisdiction, juris- 
diction was not sustained, but was denied, and all subsequent pro- 
ceedings are void 

Ordinarily a majority of any court or tribunal are authorized to ex- 
press the views and render the judgment of such court or tribunal. 
But in impeachment cases two-thirds of the court must concur to con- | 
viet the defendant, and must of course concur in the determination 
of every question upon which conviction depends. Therefore one of | 
two things is certain; if the question of jurisdiction, vital to convic- | 
tion, was eliminated from the tinal hearing by the vote of the court 
upon the plea to the jurisdiction, then that question has been deter- 
mined by the court in favor of the respondent, and there can be no 
conviction, because ne court can convict without jurisdiction. If the 


jnstance, of 


stance 
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question of jurisdiction has not been thus eliminated and settled in 
favor of the respondent, it remains a pending question to-day—a 
question entering into and coustituting a vital element of the judg 
ment now to be pronounced; and no Senator who believes there is no 
jurisdiction can vote for conviction. 

In conclusion, submitting to this court on behalf of the respondent 
a cause involving far more th »n his life—his character, and his honor :— 
involving the happiness or misery of all those connected with him by 
such tender ties that their hearts must bleed if he be stricken; a cause 
the issue of which must determine whether he shall transmit to his 
children a memory to be cherished, or a reputation from which they 


| shall shrink, I feel justified in appealing not only to the intelligence 
| but to the conscience of every Senator. 


The Constitution protects the respondent from such calamitous re- 
sults, except upon the concurrence of two-thirds of this body in regard 
to every question essential to conviction. And to you, Senators, who 
believe there is no jurisdiction bere, I make my last and earnest appeal 
You cannot surrender your conscientious convictions to the equally 


| conscientious convictions of others. 


You surely cannot consent to a judgment, which, to quote from 


| Ex-Chancellor Brougham, in the celebrated case of O'Connell rs 


The Queen, “Will go out without authority, and return without 


| respect’ 


Mr. WRIGHT, (at one o’clock and forty-eight minutes p.m.) I 
understand it would be agreeable to the manager who is to close the 
argument to have a recess of about ten minutes. I move that a re- 


| cess of ten minutes be taken. 


Mr. PADDOCK and others. Say fifteen minutes. 

Mr. WRIGHT. Very well; I will modify my motion and move that 
a recess of fifteen minutes be taken. 

The motion was agreed to; and the Senate sitting for the trial of 
the impeachment took a recess for fifteen minutes, at the expiration 
of which time the Senate sitting for the trial resumed its session. 

The PRESLDENT pro tempore. The Secretary will call the roil of 
the Senate. 

The Secretary called the roll of the Senate; and, after some delay, 


| thirty-seven Senators answered to their names. 


The PRESIDENT pro tempore, (at two o’clock and fifteen minutes p. 


|m.) A quorum is now present. The Senate is ready to proceed with 


the trial. 

Mr. Manager LORD. Mr. President and Senators, in The People 
the Sovereigns, by James Monroe, the distinguished statesman says: 

The right of impeachment and of trial by the Legislature is the mainspring of 
the great machine of Government. It 1s the pivoton which itturns. Lf preserved 
in full vigor and exercised with perfect integrity, every branch will perform its 
duty, and the people be left to the performance of theirs, in the most simple form 
and with complete effect, as the sovereign power of the state. It is not believed 
that the right could be abused by the Legislature. 

In these observations of that illustrious statesman I have said all 
I desire to say on the importance of this question now before the 


| highest court of the land, and as to maintaining’the power of impeach- 


ment, in a proper case, in its full foree and vigor. 
I shall proceed, Senators, as briefly as I can, in the first instance 


| to review the law of this case, endeavoring to avoid that which has 
| already been sufliciently discussed, and yet necessarily, perhaps, re- 


peating in some places. creas ; 
The first position to which I call your attention is the sufficiency 


| of the articles; and here let me say that in no point of this trial will 
| the managers claim that you ought to convict the defendant of high 
| crimes and misdemeanors unless the articles charge high crimes and 


misdemeanors. We donot stand here begging before the Senate. We 


| do not ask you to convict on any doubtfulconstruction. If the articles 


presented by the House of Representatives in the name of the people 


| of the United States of America do not charge that which, if true, on 


your consciences requires the impeachment of this defendant, then in 
God’s name let him go free. But, briefly, what do the articles charge ? 


| The learned counsel who have addressed you entirely differ. The 
| distinguished counsel from Pennsylvania [ Mr. on oe of 
| the articles because they are too severe, because they charge offenses 


in language unnecessarily strong. The learned counsel from Wis- 
consin [Mr. Carpenter] says that they are not sufficient, and charge 
no offense. If I understand him rightly, he claims no offense what- 
ever is charged; and he also says we have referred to no statute. I 
apprehend, Senators, that it would have been derogatory to this high 
court for as to have brought in merely a formal indictment. It was 
forus, from the plainest English language, to choose those words which 


| would most distinctly and most clearly bring before your minds the 


facts and the offenses charged. In regard to ordinary criminal courts 


| there is certain technical language required, but the rule has been 


very greatly relaxed even in courts of the lowest criminal jurispru- 
dence. If there is any court on the face of the earth where we may 
distinctly charge the fact itself, certainly this is the court. 

Now, what do we charge? Without reading these articles in full, 
we say— 

That * * * inconsideration of said appointment of said Evans so made by him 


as Secretaryof War os aforesaid, the said Belknap did, on or about the 2d day of 
Vovember, 1870, unlawfully and corruptly receive from said Caleb P. Marsh he sumof 


| $1,500; * * * the said William W. Belknap * * * did unlawfully receive from 


said Caleb P. Marsh like sun.s of $1,500 in consideration of the appointment of the sard 
Jchn 8S. Evans by him, the said Belknap, as Secretary of Wer ax aforesaid. and im 
consideration of his permitting said Evans to continue to maintain the said trading 


estabiishment at said miutary post during that time. 
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Senators, is not this plain enough? Need we talk about intent? 
Need we go into all the technical language of criminal couris when 
‘ charge distinetly on the defendant that in consideration of the 
pointment of and in consid the continuance of said John 38. 
hLvans he did receive these Various suLDSs of money f 
Again in article 2: 
That said William W 
lawfully take and receit eb 
t that he would conti ) permi Jo 
lishment at Fort Sill, a military post of the 


Again in article 3: 


ap 
craiion ot 


Belknap * * * did * * * willfully 
from one Cal 
t 


corruptly 
P. Marsh the sum of $1,500 
hn S. Evans to 
United States. 


and 
in conatderce 


maintain @ trading estab 


' 
One 


Yot the said Belknap, well knowing these facts, and having the power to remove said 


Evans from said position at any time, and to cppoint some other person to maintain | 


id trading establishment, but criminally disregarding his duty as Secretary of Wer 
l basely prostituting his high office to his lust for private gain, did unlawful.y and 
vrruptly continue said Evans in said position. 
Avain in article 4: 
That said William W. Belknap * * * 
large suma of money for and in consideration + 
Evans to maintain said trading establishment at said military post, and for continu 


ing tim therein, whereby he has been guilty of high crimes and misdemeauors in 
his said office. 


did receive from one Caleb P. Marsh 
f his having so appointed said John S 


This article contains seventeen similar specifications. 


Finally, in 
article 5: 


Yet said Belknap did, in consideration that he would permit said Evans to continue 
to maintain said trading establishment, and in order that said payments might cor 
tinue end be made by said Evans to said Marsh as aforesaid, corruptly receive from 

rid Marsh, either to his, the said Belknap’s, own use, or to be paid over to the wife of 
said Belknap, divers large sums of money at varivus times. 

This article charges the receipt by the defendant of sixteen other 
sims. 

Now I repeat, if this Senate at any period of its deliberations 
should come to the conclusion that these articles do not charge 
against Mr. Belknap an impeachable offense, let it say so, and dis- 
miss the whole proceeding. 


I desire to call the attention of this Senate for a little while to the | 


clause of the Constitution so much under consideration this morn- 
ng, and that is the clause which requires the concurrence of two- 
thirds of the Senators present to convict. It is in these words: “ No 
person shall be convicted without the concurrence of two-thirds of 
the members present.” If I can establish to the Senate that the 
word “conviction ” has a detinite meaning, that it only refers to one 
point in the trial, it may be to several points if there are several ar- 
ticles of impeachment, but that it only refers to the time when you 
pass on the question of guilty or not guilty as to the offense or of 
fenses charged, then all the logic of the counsel for the defendant in 
this regard falls to the ground, and their attempt to drag in a ques 
tion of law already settled by this court, which must be the law of 
this court until it is reversed by its own action, will also utterly 
fall to the ground. 
read, in order that I may point the minds of Senators directly to the 
meaning of this word, allow me again to read the clause of the Con- 
stitution in which it is found, and then let me ask you again to what 
point does this word “convicted ” refer? 

The Constitution, article 1, section 3, sixth clause, provides: 

rhe Senate shall have the sole power to try allimpeachments. * * * When 
the President of the United States is tried, the Chief Justice shall preside; and 
no person shall be convicted without the concurrence of two-thirds of the members 
present. 


Here is a clause of the Constitution which provides for the trial 


and in one instance the mode of trial and then concludes by saying: | 


“And no person shall be convicted without the concurrence of two- 
thirds of the members present.’ When the word “trial” is in this 
section, when the jadgment is thereinafter provided for, can there be 
any question but that the word “ conviction” points only to convic- 
tion on the questions of fact? This is the great question for the de- 
fendant. 
will be this question of jurisdiction and the questions of the admis- 
sion of evidence and the other legal questions of the case as bearing 
on the character of General Belknap? Who will care in the present 
time or in the future, as regards his reputation, to look at any one of 
these legal questions? But it is an exceedingly important question 
to him to know whether he is infamous, whether for long years he 
has corrupted his hands with bribes. This isthe important question. 
Whether this court has jurisdiction or not in oue view is a matter 
of profound indifference. Whether any other legal question is set- 
tled rightly in this court or not is to the defendant, in any view, 
compared to the great question of his guilt or innocence, a matter of 
profound indifference; but whether his honor as an officer has been 
stained, whether he has degraded a place in the United States second 
only to one, is the question which is important to him and which in 
all the future brands him as a bad and corrupt man, or else if he is 
proved to be innocent restores him to the contidence of the people 
and to the respect of history. 

Ihave brought in here, Senators, a few definitions of the word “ con- 
Viction,” closing with one which I apprehend will receive from this 
Senate high consideration. In the first place I go to the elementary 
books called “ dictionaries :” 

Conviction: The act of proving, finding, or determining to be guilty of an offense 
charged against a person before a legal tribunal.— Webster. 

The act of convicting; detection of guilt.— Worcester 

Which conviction may accrue in two ways: cither by his confessing the offense 


and pleading guilty or by his being found so by the verdict of his country 
wood’s Blackstone, book iv, page 362.) 


(Sbars- 


While the Constitution has been often enough | 
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Senators, if I can demonstrate to you what this final question is; 
if l can demonstrate that these final question” refer to the 
question of guilty or not guilty, then I find a senatorial construction 
which should settle the point even if it were possible to make the 
word “convicted” refer to any other point of the trial than the ver 
dict. The reference tothe word “cor 
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Senators, if it be true that the two-thirds vote does not relate to the 
final judgment; if the final judgment of this tribunal—the great 
question so running with the defendant’s life—to wit, the question 
of disqualification, is to be passed upon by a majority, is it not en- 
tirely clear that all preceding leg 
upon by a majority? 
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to show by senatorial construction that the word ‘coneur” has been 
defined by the Senate in regard to a treaty to mean just exactly what 
ve claim the word means in regard to impeachment. The Senate 
will observe that the words are the same. The language in 
is “provided two-thirds of the Senators present concur,” and 
the words in the other case are 
out the concurrence of two-thirds of the! bers present 
the rule of the Senate ? Rule No. 33 
247, 245) is: 

And on the final question to advise ar 
in the form agreed to, the 
req ite termine itinth 
shall be decided by a majority 

Is it not clear that this this regard has held that 
word simply and that final 
and that all other questions relating to the treaty or amendments to 
the treaty or to any other possible question that may a1 in regard 
to if, excepting the tinal, detinite, and conclusive vote of concurre nce, 
are to be by a majority votet 


the 


the one 
cose 
son shall be convicted with- 
What is 
Barclay’s Digest, pages 


Senate 


oncurre 


attimativ 


tock 


ate 
ite 


ir 


‘concur” 


Sen 


reiates to one vote, the 


Ist 





TRIAL 


OF 


utional 


as to constit 


amendments 


oth Houses s 


t necessary, shall 


under consideration 
to decide 


Jinal 


ot be requisite 
ents I to the merits, being short of the 
lay's Digest 249 


page 


Phe 


ing rece 


constitutional 
ved 
amend 
Therefore in all 
two 
Constitution: 
I call the 
Barclay’s Di 


amendments may come 
a two-thirds vote there, 


from the “ House,” hav- 
ind yet a majority may change 
and 

these cases this Senate has held that whenever a 
equired there is but one final vote. Such is the 
is the construction of the Senate. 
attention of Senators to Senate Rule 20, 


gest page 28 


thirds vote is1 
such 


the last clause, 


n decided by the Senate 


o carry the aflirmative 


h trvo-thirds of 
nator who votes 
it liberty to move for a recon 
and ameotion for reconsideration shall be decided by a majority of votes. 


in whi 
I t any Se 
it side which pre edit «© question may bn 
deration 


Applying this rule to this case, say that two-thirds of the Senators 
had voted in favor of jurisdiction or that with entire unanimity this 
court had voted in favor of jurisdiction, yet at any time a majority 
mary the orderor judgment. Assume again that this question 
hisacl been raised until after conviction and that this Senate 
unanimously voted that the defendant was guilty of every charge 
id in the articles of impeachment; yet any Senator could have 
risen in and said, “I doubt our jurisdiction;” and on the 
gy debated, if a majority of the Senate should find that 
did not have jurisdiction, the proceedings would be re- 
sel and the case driven from the court. Itis arule that works both 
therefore, the other day when a learned Senator inquired, 
ach Senator bound by this judgment under all cirenmstances ?” 
No.” We simply say that each Senator is bound by 
this judgment while it stands as the judgment of this court, and the 
majority which made the judgment can at any time reverse it. 

ln the case of Barnard, which perhaps has already been sufficiently 
referred to, ten members of the court, including three judges of the 
court of and senators, voted that 
jurisdiction of certain charges relating to matters which had occurred 
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by a majority or more of the court, 


At this point allow me to call attention to the order or judgment 
of this court in this case: 
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I repeat 
the judgment of this court. It only binds him while a majority says 
it shall. Assume that two-thirds had voted in favor of jurisdiction, 
would it change the opinions or ease the consciences of the non-con- 
curring Senators? Would not those learned Senators who on this 
question think they ought not to be bound have the same opinion 
and have precisely the same view of the case that they have now, 
had the vote in favor of jurisdiction been two-thirds instead of a ma- 
jority of the Senate? 

Allow me to call attention for a few moments to the independent 
existence of this court. This court is organized under the Constitu- 
tion. It may adjourn from day to day, without reference to the other 
House. It may sit when the Congress is not in session. This is es- 
tablished by its every-day practice. It has frequently adjourned more 
than three days. But, however this may be, it has the powers of any 
other court. Whoever heard of a court being prevented from the 
exercise of its functions by a minority? 
way, the authorities are allone way. But assume that the court must 
look to the Senate for authority, then the rules hereafter to be re- 
ferred to confer the most abundant authority, though the rebos are 
changed from the legislative to the judicial. I desire to call ihe at- 
tention of the Senate briefly to some elementary authorities on this 
subject: 
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hat wherever a power of election is vested in a definite number quorum A and 
3 are to be two, the presence only of A and B, and not their assent, is requisite to 
make a valid election. (Abbott's Digest, Law of Corporations, page 595, section 13 
See Reg. va. Bailiffs, &c., of Ipswich, 2 Lord Raymond, page 1232; Cotton vs. Davis, 
i Strange, page 53.) 

I have already said that the vital question to the defendant is the 
All legal questions therefore may, 


without be decided by a majority. Any fact 


injustice to him, in- 
rezson in the law or in common sense why a jurisdictional question 
should not be decided by a majority. 1 affirm that the Constitution, 
in its tender regard for the accused person, had no thought of any 


legal question. A jury must be unanimous in this country; in Scot- 


| land three-fourths are required ; and those who made the Constitu- 
tion thought that to allow a mere majority of the Senate to convict 


on a question involving a man’s character, and sending him down per- 
haps with infamy to the future, would be unjust; and therefore a 
two-thirds vote was required on that question, and on that question 
only. 

Perhaps the most important legal question the defendant could have 
presented on to.s trial was his own competency as a witness and that 


| of his wife; and yet it is conceded that this question could have been 


settled against the defendant by a majority vote. 

Assume that the question of jurisdiction had turned on the preced- 
ence of a judicial act, (not any act, as erroneously assumed by a Senator, ) 
which precedence is sustained by all English and American author- 
ities, would the question of fact whether the resignation was on the 
same day, on which fact the jurisdiction would tarn, require a two- 


| thi “ls vote? Or, had jurisdiction been held on the priority of the pro- 


ceedings of the House, would the fact have had to be settled by a two- 
thirds vote? Or, had it turned on the defendant’s resignation to 
evade impeachment, would the jurisdictional fact require a similar 
vote? Is it not clear that both the Constitution and the reason there- 
for concur in sustaining the position that the two-thirds vote of the 
Constitution is only required on the questions involving the truth of 
the charge and the character of the accused? I call the attention of Sen- 
Brightly’s Digest, page 237: 

When the yeas and nays shall be called for by one-fifth of the Senators present, 
each Senator called upon shall, unless for special reasons he be excused bu the Senate, 

l openly, and without debate, his assent or dissent to the question. 


declare 
Also to the Senate r:te for the court of impeachment : 


VI. The Senate shall have power to compel the attendance of witnesses: to enforce 
obedience to Us orders, mandates, writs. precepts, and jadgments; to preserve order 
and to punish in a summary way contempts of, and disobedience to, its authority, 
orders, mandates, writs, precepts, or judgments ; and to mekeall lawful orders, rules 
and reguiations which it may deem essential or conducive to the ends of justice. And 
Arms, under the direction of the Senate, may employ such aid and 
assistance as may be necessary to enforce, execute, and carry into effect the lawful 
ocders, mandates, writs, and precepts of the Senate 


We show the power of the Senate. It is not for ts to point the 
mode of its exercise. We believe the Senate will act pursuant to the 
oath prescribed by Rule 24: 

Form of oath to be aiministered to the members of the Senate sitting in the trial 
of impeachments : 

I solemnly swear (or 
ing to the trial of the impeachment of — 
tial justice according to the Constitution and laws: 
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So help me God. 


In May on Parliamentary Law we find the following suggestion, 
which may possibly be of some benefit, in one contingency, to the 
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| Senate: 


The vote of the Lord on the woolsack or in the chair is taken first in the house. 
yage 337.) 

In the Upper House, louie who desire to avoid voting may withdraw to the 
woolsacks, where they are not strictly within the house, and are not therefore 
counted inthe division. (May's Law of Parliament, page 343.) 

The woolsack, indeed, is not strictly within the house, for the Lords may not 
speak from that part of the chamber; and if they sit there during a division, their 
votes are not reckoned. (Ibid. page 217.) 

This is all, Senators, that the managers deem it necessary to say 
upon the questions of law which are presented to you. 

Mr. CONKLING. Will it interrupt the manager, as he has con- 
cluded on this point, to ask him a question ? 

Mr. Manager LORD. Not at all. 

Mr. CONKLING. Suppose on a trial of impeachment the objection 
acts alleged are not in law impeachable. 
We shall all agree that they must be | impeachable to be the subject 
of impeachment; indictable to be the subject of indictment. Sup- 
pose the point is raised that the acts charged in the articles are not 


| in law impeachable and the tribunal proc eeds i in the first instance to 


consider that question. A majority, less than two-thirds vote that 
the acts charged are in law impeachable, that drunkenness, if that 
be the charge, is impeachable although no statute denounces drunk- 
enness asacrime. My question is w hether, in the opinion of the man- 
agers, the minority in that case would be bound by that as matter 
of law, so that on the final vote, although each man in the minority 
might on his conscience believe that those acts are not in law im- 
peachable, he would nevertheless be under obligation to vote in the 
language of Rule 24 that the articles are sustamed ? 
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Mr. Manager LORD. If I understand the Senator, I answer him in 

this way: If this court settles that a particular offense is impeach- 
able, however it may differ with the opinion of an individual Senator 
when he is called upon to vote on the question of guilty or not guilty 
on the act of drunkenness, to use the Senator’s illustration, his only 
duty is to vote on® way or the other, or, if he chooses, pe rhaps, not 
vote at all. What the managers claim is that this word “conviction” 
only refers to a solitary point in the case, and that is to the time 
when Senators are called upon to say, “Is the defendant guilty or not 
guilty of the offense or offenses charged in the articles of impeach- 
ment ?” 
Mr. CONKLING. Then, if I may a step further understand the 
manager, the argument is that a Senator who votes whether an arti- 
cle is sustained or not simply votes upon the question whether in fact 
the person named did that act, and if he finds that he did his vote 
must be in the affirmative, or guilty, although he may believe on his 
oath, first that the act, if done, is not impeachable, and second that 
the person who did it is not himself the subject of impeachment. 

Mr. Manager LORD. If the learned Senator will allow me to cor- 
rect his language a little in regard to his opening, he says “ou the 
question is the article to be sustained.” 

Mr. CONKLING. That is what the rule is. 

Mr. Manager LORD. The Constitution is that two-thirds shall 
concur in the conviction; and our position is, right or wrong, that 
all legal questions are to be settled by a majority. Whether the 
Senate has jurisdiction is a question to be’settled by the majority. 
Whether drunkenness is an impeachable offense or not is a question 
to be settled by the majority. That majority, as I had occasion to 
say when the learned Senator was out, may be reversed at any time. 
It isnot a matter that binds the Senator or any Senator except while 
itremainsthe judgmentof theSenate; andif the Senatorsshould goon 
and unanimously find a man guilty of an offense, the question of ju- 
risdiction may be raised after that and the whole matter dismissed 
from the tribunal by a mere majority vote. Therefore, I answer the 
Senator that in my view of the Constitution the Senator or any other 
Senator{has nothing to do when he comes to vote except to say “ Is the 
person guilty or not guilty of the offense charged in the articles of im- 
peachment?” Whether in his judgment that offense is impeachable or 
not is a question, in our judgment, with which he has profoundly 
nothing to do, because the Constitution simply points him to one 
thing, and that is, was the defendant, taking the illustration given 
by the learned Senator, drunk or not ? 

It has been suggested by an associate manager, which is true, that 
when the Senate comes to act upon the question of its former order 
and undertakes to reverse its action, it must act upon that question 
alone, and not complicate it with the consideration of the facts in- 
volved in the articles of impeachment. 

Much more might be said on this question relating to the two- 
thirds vote, but enough has been said to show the views of the man- 
agers. I do not propose in the least to reconsider the arguments 
which have been made relating to the question of jurisdiction, but 
submit the law questions of the case with the observations which I 
have made and with the arguments which have hitherto been pre- 
sented. 

I desire to call the attention of Senators during the remaining 
part of my argument to the questions of fact, avoiding as far as pos- 
sible what has been already so ably said; and yet in order to get 
through the case understandingly, I must in some degree refer to 
what has been already stated. 

The first question, and which is rather a question of law than of 
fact, is, What is bribery? Dothesearticles charge bribery ? What is 
the essence of bribery? Is it not anything given to an officer to in- 
fluence his judicial, his legislative, or his official conduct? If you 
lind that a man has received anything from a third person to in- 
fluence and which has influenced his conduct, this is bribery; and, 
as was well said the other day, it is bribery although the person who 
receives the bribe makes up his mind that it shall not influence his 
judgment. That does not make a particle of difference. The law is 
wiser than any individual. A person may through a long series of 
years as a judge receive a thousand dollars a year from a particular 
suitor in the court, and every time he receives it he may make up his 
mind that it shall not influence his judgment. On bended knee, if 
the hypocrite can kneel before God, it may be his morning and even- 
ing orison that the thousand dollars may not influence his judgment. 

And yet if he receives that money under such circumstances and then 
proceeds to judgment, the law denounces it as bribery although in 
his heart of hearts he may believe that he has not been intivenced at 
all by the bribe. 

But I care not to discuss these questions in their elementary char- 
acter. I say to you, Senators, that if under the circumstances of this 
case as detailed to you by the evidence you can find that William W. 

Belknap, late Secretary of War, did not receive money during these 
long years for the purpose of influencing his official action, then let 
him go free. If in theeyes of this nation, if in the eyes of the world, 
if in view of far-reaching history, this Senate dares take the re sponsi- 
bility of saying that during these long years the defendant received 
these sums of money and continued these men in office under these 
cireumstances with pure motives—if they can say that these sums 
were all mere gifts, disassociated from anything like a bribe, let 
them say it and see what history will say of the verdict, 
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Now, if Senators please, in regard to the main transaction there is 


a great divergence between the learned counsel. The learned coun- 
sel (Mr. Black] assumes on the whole that there was a gift, and he 


proceeds to justify it by various other gifts. The learned counsel 
(Mr. Carpenter] proceeds on the theory that it was the property of 
the wife as the defendant supposed. Passing along we shall dwell 
somewhat upon each of these theories. In the first place, what is the 
brief history of the case? We have to say that the details of the orig- 
inal transaction are very much in the dark. Fraud always goes in the 
dark. Who wants to publish crime in daylight? What serpent in 
the grass rears its head unless it is conipelle d to strike ? 

In the first place, I call the attention of Senators to the fact (what 
ever weight it may have is for you to say) that the defendant in this 
action was the first to suggest this change of thelaw. Give this cir 
cumstance what consideration it deserves and nevertheless it is a fact 
in the case that the law, which before gave the appointment of these 
post-traderships to certain military commanders, was changed by a 
bill which originated in this Senate on the motion of a Senator who 
then and there stated that he acted at the request of the Secretary 
of War. Therefore we find this Secretary placing beneath his feet 
the foundation on which this frand was afterward perpetrated. 

Mr. BLAIR. Mr. President and Senators, I do not recollect any 
such evidence being introduced. 

Mr. Manager LORD. It is in history; it is the record of the Sen- 
ate. If the learned gentleman will look at the record of the Senate 
he will find it occurred on this floor. Iapprehend that notwithstand 
ing Senators have on their judicial robes they can look back to the 
records of the Senate, for it is still the Senate. I say it is recorded 
in this Senate. 

Mr. Manager JENKS. Crosby swore to it. 

Mr. Manager LORD. I also understood that Mr. Crosby swore to 
it. I was not present all the time that the testimony was taken; and 
therefore I throw myself upon the right to refer to the fact also be 
cause it is a part of the records of this body. 

Mr. EDMUNDS. May I ask the manager a question? Does he 
claim that the statement in the Recorp of what a Senator said, or 
what a Senator in fact did say, is evidence of the charge that Mr. 
Belknap knew that the Senator was stating the matter correctly? 

Mr. Manager LORD. Perhaps I shall have to answer the Senator, 
not directly legal evidence. I had assumed that what was part of 
the records of the Senate and had been for years uncontradicted 
would be received here. Then if the Senator is right, and I submit 
to his view not only because he is a member of the court but because on 
retlection I think he is right, I refer tothe testimony of Mr. Crosby. a 
understand my colleagues to say that Mr. Crosby did state that this 
order was proposed at the suggestion of Mr. Belknap. 

Mr. BLAIR. Ido not recollect any such statement in the record. 

Mr. Manager MCMAHON. I will read it to the counsel. 

Mr. EDMUNDS. On what page? 

Mr. Manager MCMAHON. On page 207 of the trial Recorp, in the 
examination of Crosby. 

Mr. Manager McManon. I will put the question in this way. (To the wit- 
ness.) Did he not take an interest in the passage of the law changing the appoint 
ment of post-traders as it did? 

A. I suppose he did. 

Q. (By Mr. Manager McManon.) Do you not know that he did? 

A. I have not much recollection about it. 

Q. Have you not testified that he did! 

A. I do not recollect. 

Q. Did you not testify before the board of managers that he did? 

A. I do not recollect. 

Q. Were you not sworn before the board of managers in their room in this build 
ing? 

A. I was. 

Q. Was not that question put to you? 

A. [have no recollection of it. I m: ay have said something in general terms; I 
do not recollect, 

Q. What do you say now; did he not take an interest in having the law changed 
so as to vest the appointment of post-traders in himself? 

A. To the best of my recollection he did take some interest. 


Mr. Manager LORD. Senators, had I known that this point was 
to take so much time, and had I thought perhaps sufficiently on the 
effect of the record of the Senate, I might not have introduced it at 
all, for it is not an exceedingly important point. I only referred to 
it in a general way as lying at the foundation of the case, having 
proposed not to examine the evidence in detail but simply to bring 
it before you in a general way. 

The next point to which I call your attention is the situation of 
Mr. Evans, the post-trader at Fort Sill. He was there with a large 
amount of praperty; as I recollect it, from $30,000 to $100,000. No com- 
plaints had ever been made of him. So faras I remember, he had the 
recommendation of every officer, high and low, at the post. There 
was no reason why he should not be re-appointed. There was every 
consideration why he should be re-appointed, having taken these 
goods off into that vast wilderness so far from civilization and hay 
ing this amount of property there liable to sacrifice or destruction if 
removed. Certainly, if disturbed in his place, he would be subjected 
to immense loss, and he had high claims on the consideration of the 
Secretary of War. He sees the Secretary of War, and the Secretary 
of War tells him that he had promised this post to Mr. Marsh. 


WwW nome he had or not is for you tosay., I care not to go over the 
ground again and cali your attention to the disc: repancy of the let 
ters; but it is suflicieut to say in the line of my argument that Mr. 
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Ve Iknap, the defendant, told him to see Marsh. 


between them was made. The next point of evidence to which I call 
your attention is a matter to which reference has perhaps already 
been sufficiently made. It has great significance. It shows precisely 
what Mr. Marsh thought Secretary Belknap knew and had agreed to. 
This is the letter: 
New York City, October 8, 1870 
Dear Sir: Ihave to ask that the appointment that you have given to me as post- 
trader at Fort Sill, Indian Territory, be made in the name of John S. Evans, as it 
would be more convenient for me to have him manage the business there at presoat. 
Your obedient servant 
C. P. MARSH. 


P. 8.—Please send the appointment to me, 51 West Thirty-fifth street, New York 
City. 
Hon. W. W. Bevxnar, 


Secretary of War, Washington City 


Senators, I refer to this not only for the light which it throws on 
the transaction at the time, but I refer to it more for the light which 
it throws on the future transactions. ‘To my mind this letter itself 
under the circumstances has in it the most conclusive evidence of the 
defendant’s guilty knowledge of this whole transaction. Take this 
letter, hand it down into the then future, and see what was before the 
late Secretary of War all the years he was receiving these gifts, ex- 
press package after express package, and writing upon them O. K., 
those joyful words signifying that all was well because all was se- 
cret. This letter was before his mind all the while, though “ semi- 
officially” kept out of sight, in fact taken away from the War Office 
and falling into our hands by some strange proceeding unnecessary 
to detail. Here is a letter in which the English language could not 
put plainer the proposition that Mr. Marsh only is the post-trader, 
and is the man of power. He is the man of substance, and Evans is 
only a man of straw. Mr. Marsh says: “I desire the appointment 
that you have given to me to be made” not to John S. Evans, not as- 
signed to John 8S. Evans, not transferred to John 8. Evans, but “I de- 
sire it to be made in the name of John 8S. Evans.” Would this un- 
certain and shrinking Marsh dare to have written the letter to the re- 
nowned Secretary if it had not been true? Had he not had some 
previous understanding with him that for a consideration the place 
at Fort Sill was to be his, and his only ? Would he have dared to say 
to him, “ Make out that appointment given to me not in my name, 
although I am the real party, but make it out in the name of John 8. 
Evans?” Let me repeat: carry that letter right on through the trans- 
auction; assume, as you must assume, that General Belknap had that 
letter or its substance always in his mind; that he weighed well its 
words; that he understood its import perfectly; then is it not true, 
Senators, that Whenever he received $1,500 or $700, as the case may 
be, he knew that he was receiving it from the actual post-trader at 
Fort Sill, the man whose word would have removed John S. Evans 
quicker than the lightning’s flash from heaven? Is not this true? Is 
there a Senator here who dares to go down to history on the allega- 
tion that this is not true? Does not every Senator here know that 
the wave of the hand of Marsh, the making of the request by him 
that John 8S. Evans be removed, would be followed up instantly with 
his removal by the Secretary of War? Therefore, under these cir- 
cumstances is it not true that every one of these sums of money re- 
ceived by General Belknap was received by him with the knowledge 
that it came from Marsh in consideration that he had appointed him 
through the delusive form of Evans, post-trader at Fort Sill? 

In regard to one situated under the unfortunate circumstances that 
we find the defendant here, it is always painful to refer to things in 
his past life which to him must have been indescribably painful; and 
yet the cause of truth sometimes compels us to enter the death cham- 
ber. What do we tind? We find $1,500 had been sent to General 
Belknap as Mr. Marsh thinks for his wife. I perhaps shall have some- 
thing more to say about that presently. It was sent to General Bel- 
knap, and delivered to General Belknap, and then the wife dies. Mr. 
Marsh is found at the funeral, and he thinks that something was said 
to him by General Belknap on the question of this money. I am not 
going to dwell very much on this point; but how did Mr. Marsh come 
to this conclusion? He is the witness who undertook to exonerate 
General Belknap by a letter to the committee, the witness who had 
prepared a written statement to the Committee on War Expenditures 
which would entirely vindicate General Belknap if it had been true. 
How did this unwilling witness come to this conclusion—this witness 
who wanted to flee from justice, who begged to be permitted to cross 
the sea, and to whom General Belknap so truthfully said: “‘ You can- 
not cross the sea without ruining me; it must not be known to the na- 
tion and to the world that you came here to Washington and then tled 
across the sea after an interview with me; go before the committee 
with your regard for me; go with your reticence ; go with your power 
to conceal, and I am safe enough; far safer than though you flee across 
the sea and have it said that I persuaded you to leave the country ?” 

How did this unwilling witness, this witness who fled to Canada to 
avoid telling the truth, this witness who appears to you under all 
these circumstances, get it into his mind that he told General Belknap 
that night something about thismoney? Is not the answer in every 
one of your minds? Is not the evidence suflicient to legally convince 
you that General Belknap that night did say something in his quiet 
way about this matter, or else that Marsh spoke to him about it? 
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Finally it turns out | How else, I ask you again, did this idea get into Mr. Marsh’s mind, 
that the defendant sent Marsh to see Evans, and then this contract | 


which he could not and cannot rid himself of ? The ghost will stay 
by him; the belief will still be there; and yet when pressed and 


| cross-examined by defendant’s counsel, he can be led to say, “The 


more I think about it the less I know about it.” Nevertheless I be 
lieve it is true, absolutely true, that on that night he and General Bel 
knap did have some conference on this subject. And yet, perhaps, it 
is not important for you to decide this question, for as we proceed we 
shall show the most abundant evidence that General Belknap knew 
from whence this money came and for what purpose it came. I cal] 
the attention of the Senate to the fact that before the Tribune article, 
with which you are all familiar, was printed ; before the letter from 
General Grierson, with which you are also familiar, was received: 
before General McDowell made that famous order, by which he seemed 
to know—guided by the Secretary, not by his own intent—how not 
to do a thing, General Belknap had received six payments sent to him 
periodically. Fifteen hundred dollars once and again and again had 
been sent to him by a man who had said to him, “I am the post- 
trader at Fort Sill; I hold you to the contract; I reserve the right 
to remove this shadow, Evans, whenever I see fit, but for the sake of 
my convenience I direct you to appoint him pro tempore in his name.” 
I put it to the consciences of you Senators, as I have a right to do, 
after the long and elaborate arguments and appeals made by the most 
cloquent and ablest counsel of the nation—I say I have aright to put 
it to the conscience of each Senator, can you say to your conscience, 
to your judgment and belief, under this evidence, that General Bel- 
knap did not know when he received such sums of money that they 
came as an unhallowed offering from this post-trader ? , 

Something has been said here that there was no injury to the so] 
diers and the emigrants. The witnesses all seem to be strangely un 
der some influence; but no matter. The witness Evans said he did 
not put up the price of goods on account of these large payments, 
but after a while lowered the price of the goods. What nonsense this 
seems unexplained, though we may ask, What difference did it make, 
if true, with the crime of the defendant? Bat it did make a differ- 
ence with the soldiers, according to the testimony of Mr. Evans. On 
cross-examination, he said the price of goods lowered because thie 
freights lowered, and if those freights had not lowered and other 
causes had not transpired, then the $12,000 would have come out of 
the soldiers by an advance in prices; this $12,000, or rather in all 
$43,000, followed the laws of trade, and as the freights lowered the 
price of the goods lowered. If Mr. Evans had not been compelled to 
pay these moneys, as freights lowered the soldiers and emigrants 
would have had the advantage by a diminution in prices. 

I now call attention to a turning-point in this case that, it seems to 
me, Senators cannot escape and will not desire to escape. You should 
acquit General Belknap if there is reasonable doubt of his guilt ; not 
a mere possibility, not a mere phantasy; but if there is, after looking 
at the whole evidence, a reasonable doubt in your minds as to his 
guilt he is entitled tothe benefit of it. The Tribune article, detailing 
accurately just the transaction; the letter from General Grierson, also 
detailing accurately just the transaction; the order of McDowell, 
made on the face of it to correct abuses, were all before the Secretary 
of War. 

He had been told, therefore, of the sufferings of the soldiers. He 
had been told how much they had to pay on account of this extor- 
tion from Evans. The defendant knew nothing of the lowering of 
freights, but after having knowledge of the other facts, if he did not 
know them before, he still receives periodically once in three or six 
months, as the case may be, these sumsof money. After the Tribune 
article and the Grierson letter and the McDowell order, he received 
ten separate and distinct payments. Gifts, do you call them? gifts 
that conceal themselves out of sight? gifts that crawl] like a serpent? 
What nonsense. A man who in a bona fide way receives a gift of a 
friend is proud of it; it is evidence of the appreciation of his friend; 
but in this case these gifts were not only carefully concealed and kept 
out of sight, but when revealed the blow was like the thunder-bolt 
of divine justice: the defendant went into the dust before it and a 
nation looked on with sorrow and amazement. 

With a knowledge of all the facts, in the view of all these circum- 
stances, the Secretary of War did not remove Evans, but allowed 
him to remain; and, Senators, let me call your attention to further 
circumstances uader which he allowed him toremain. He knewthat 
he had given him the sole tradership at the place; that he had given 
him licenses in regard to liquor; that he had extended his territory ; 
and yet with these three distinct privileges added to the prior trad- 
ership, he allowed Evans to remain as post-trader and hold them all. 
Why, after he had heard and knew of the fact that Evans was pay- 
ing $12,000 a year to the real post-trader, Marsh, then $6,000 a year, 
of which the Secretary was receiving half, did he allow him to re- 
main? Is there more than one explanation? Is there any possible 
explanation excepting that he was influenced, that his official action 
was influenced, that he allowed him to remain because he was re- 
ceiving certain periodical sums? And, Senators, I put you this ques- 
tion on your consciences: if Evans had failed or refused to pay the 
$12,000 or the $6,000, or if this contract had never been made, or if, 
having been made, the Secretary of War had never received any part 
of the money, I put it, 1 say, to your consciences to answer whether 
Mr. Belknap, the Secretary of War, would have continued Mr. Evans 


















in hie place. 
of this money from time to time by the Secretary of War the post- 
trader Evans eo nomine would have been removed f 

The learned counsel, Mr. Black, made one observation which is 
precisely applicable to this case. He said “gifts may be used to cover 


essential bribery.” Precisely what he meant by a gift after his for- 


mer definition of it, I do not care now to say, but I quote his lan- | 


guage: “ Gifts may be used to cover essential bribery.” Was there 


things gifts? Let Marsh come on the stand over and over again 
make such gifts; were they not still gifts “which were used to cover 
essential bribery?” And while Mr. Marsh, in his weakness and in his 
difficulty may have come to the stand and sworn to this honestly, yet 
is it not nevertheless true that not one solitary dollar of this money 
would have been paid by him to the Secretary of War had it not 
been under an arrangement,express or implied, with that oflicer? Is 


it not true that the pleasure of giving these gifts would have wholly | 


and utterly disappeared but for the fact that Evans was holding this 
post-tradership as his creature, and paying him this $12,000 and 
$6,000 a year, half of which he gave to the Secretary of War with 
the knowledge that if withdrawn Evans would lose his place? No, 
these gifts come under those comprehensive words spoken by some 
one not very long ago, “ addition, division, and silence.” 
not lift up its head; neither did this transaction lift up its head. 
Senators will remember that these gifts did not come from any gen- 
erous operation of the human soul. 
General Belknap and received some good dinner or some word of 
kindness. They were not gifts that came now and then after pleas- 
ant interviews and after rides on the road or dwelling together at 
Long Branch; but they were gifts that came periodically, just as the 
sun rises and sets; they were gifts that came month by month or 
quarter by quarter; gifts that were no gifts. 

I call the attention of the Senators for a few moments to the refer- 
ence which one of the counsel made to the case of Speaker Kerr. I 
regret that the counsel, in his desperation, brought it into this case 
and that he made in regard to it so baseless an assertion. Iam con- 
strained to say here in honor of the House to which I belong that its 
verdict in favor of the Speaker was unanimous and by a standing 
vote. The House, with the utmost unanimity, pronounced the prose- 
cution against Speaker KERR an infamous conspiracy, and pronounced 
his character entirely pure; the House declared that the evidence 
against him was perjured testimony, for this was the language of the 
report unanimously adopted, which was brought in by a republican 
member of the House. In fact, all the motions were made by repub- 
licans. Under these circumstances I deem it my duty here to say 
that the counsel had no right to compare the case of the defendant 
with that of Mr. Kerr. Here is a case where General Belknap con- 
fesses that he had the money from year to year, from quarter to quar- 
ter. In the other case Mr. KERR upon his oath denied at once that 
he had ever had a farthing of the money, and the man who testitied 
against him not only contradicted himself, but was absolutely con- 
tradicted by several members of the House and other highly respect- 
able witnesses. Therefore the evidence, the circumstances, the char- 
acter of Mr. KERR, all conspired to prove that he was absolutely inno- 
cent of the charge made against him. In the judgment of the House, 
in the public judgment, and so it will go down in history, MICHAEL C. 
KERR stands on the high eminence on which he stood before a perjurer 
poured forth his venom. 

We are not here to detract from the evidence of the general good 
character of the defendant. As the case stands, undoubtedly inde- 
pendent of the transaction before this tribunal, the defendant has 
shown that he had borne a good character; but the counsel had no right 
to say what he did in regard to the other House ; he had no right to 


say, under the objections made here and under the arrangements made | 


with counsel and under the rules of evidence, that nothing in all these 
transactions appeared against General Belknap. We are not here to 
urge that anything did appear against him; but I only say that the 
counsel had no right to aie the position he did, because we should 
have had no right to bring in the evidence if it existed; and the lead- 
ing counsel on the other side well knows that on appearing before the 
senatorial committee it was announced by the managers that they 
would not go beyond the articles, nor attempt to go beyond the arti- 
cles. Therefore a large number of the witnesses of the defendant, num- 
bering in the first place one hundred and ninety-seven, were stricken 
from the list. 

It appears in the evidence before the Senate that Mr. Marsh at one 
time was approached on the subject of going before the committee 
and saying that this was Mrs. Belknap’s money. The defendant’s 
counsel who last addressed you, (and to this I call the attention of 
the Senate,) said that he had been positively inhibited by his client 
from bringing forward the defense or offering evidence that this prop- 
erty was the property of his wife, or that he believed it was the 
property of his wife. 
bidden to bring forward such evidence, he nevertheless would look 
into the case, and unless his client pulled him down, as he elegantly 
expressed it, “ by the coat-tails,” he would go on and show the Senate 
from the evidence that this property was the property of Mrs. Bel- 
knap, at least that General Belknap believed it was the property of 
Mrs. Belknap. 


Fraud does | 


Mr. Marsh had not just seen | 


Is it not absolutely certain that but for the reception | 
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Senators will observe in regard to the sincerity of this defense that 
although General Belknap rose from his seat several times and ap- 
proached the counsel, it was not for the purpose of pulling him down, 
but it was for the purpose of handing him fragments of evidence 
which he thought would sustain this strange plea. I tell you, Sen 
ators, that this is an attempt at imposition, so it seems to me, that 
has been seldom attempted in a court of justice. Counsel stands up 


| before you and would have you believe that here is an absolute de 
ever a case to which it applied more than to this case? Call these | 


| 





| is made on the other side. 
Lhave watched his countenance; 


fense. The counsel says that this property General Belknap thought 


| was the property of his wife, that his hands are entirely clean and he 
and swear that they were gifts; that it was a pleasure to him to | 


entirely innocent; but he tells you that for some unknown and un 
accountable reason his client will not permit him to bring forward 
the evidence ; and yet right in this very tribunal, his client hearing 


| every word he says, the counsel stands up and tries to convince the 


Senate of the United States sitting as a court of impeachment that 
such was the fact. Was there ever such hollow nonsense and such 
miserable hypocrisy ? Ay, if General Belknap had told him that he 
had evidence that it was his wife’s property or he had evidence to 
show that he believed it was his wife’s property, and then had abso 
lutely forbidden him to use it—had the counsel attempted to show 
what was so forbidden, the defendant would have hurled him from 
the case and said, “ Sir, I have forbidden all this.” So far from it he 
actually aids him—as we have seen—in collating the testimony sup- 
posed to bear on that point. 

But, Senators, we assume that if any such defense existed it would 
have been brought forward. Have you any doubt that it would have 
been brought forward? If the defense existed showing the entire 
innocence of General Belknap, is there any question, I repeat, that 
it would have been brought forward, and if such a defense existed 
might it not have been brought forward? Where is Dr. Tomlinson 
and the other witnesses who claimed to know something about it, 
for I believe if is disclosed in some of the evidence that Dr. Tomlinson 
wanted Mr. Marsh to make such astatement before the congressional 
committee? Where were Mr. Belknap and his wife? 
they not offered as witnesses? Did the counsel know that we should 
have objected to them? If we had objected to them as witnesses, 
did the counsel know that this Senate in a quasi civil prosecution 
would not have admitted their testimony? I can say for one of the 
managers that had the testimony been offered I would have hesitated 
long before attempting to exclude it. When it is now so universal in 
the States to receive the evidence of the parties and in the United 
States courts in all civil actions, a serious question would have been 
presented. In so far as this is a civil action, or if on account of 
the pleadings or otherwise this could be treated as a quasi civil ac 
tion, then I repeat, a very serious question would have been presented 
whether General Belknap and his wife were not both competent wit- 
nesses. But it is a significant fact that they did not make the least 
attempt to introduce them. They did not make the least attempt to 
introduce any evidence to show that this money belonged to the wife 
or.that General Belknap supposed it belonged to his wife. On this 
subject they were entirely silent, and from this I infer that no such 
evidence existed, that it is a mere pretense, a mere assumption, some- 
thing that must be dropped utterly and entirely from the case. 

But, Senators, there is another circumstance to which I wish to 
call your attention, and that is the resignation of General Belknap. 
Why did General Belknap resign? Is there more than one answer 
to this question? Why did he resign? If General Belknap had been 
grounded in truth and innocence, why did he go down like the oak 
before the whirlwind? It has been suggested that it was to save the 
feelings of somebody else; it was to save the reputation of his wife; 
it was to keep shame from his children. Did not General Belknap 
know, that strong stalwart man, just as well as any Senator knows, 
that in law and in fact the man is the head of the household ; that 
if he could have held up his head in that tempest and said, “I 
am innocent,” it would have made no difference in the publie judg 


Why were 


|} ment to any great extent whether his wife had been dealing in this 


tradership ornot? Didhenot know that if he were aninnocent man he 
could still be Secretary of War; that no one would undertake to 
turn him out forthe fault of hiswife? Did he not know that as long 
as he, the head of that household, stood up and could say, “ I am in 
nocent,” he was the oak to which the children and wife could have 
clung as tendrils, andclungforever? Didhenotknowthat? Therefore 
what a mockery it is, what worse than mockery to come here and say 
that he damned himself to eternal infamy and brought eternal dis 
grace upon his family by this resignation which the common sense 
and common judgment of mankind—as he well knew would be the 
case—took asa confession of guilt, just as much as they would if a 
horse had been stolen and the man on the horse was riding away as 
fiercely ashe could. No,Senators, thisis a far-fetched suggestion which 
[have seen General Belknap here incourt ; 
I have seen his manly form; J have 
heard that he has been in the Army asa soldier; and I donot see any 


| Senator before me who would sooner than he, if the truth would wat 
But he said notwithstanding he had been for- | 


rant it, say, “I am innocent; I will stand up; andif my wife has been 
at fanltin dealing with this post-tradership the world will forgive her ;” 
and this istrue. Whenthis evidence was presented tohim did hesay “I 
am innocent ofthischarge?” No; he fled before itand resigned, know- 
ing at that time, knowing at that supreme moment of his life that 
the whole universe would say he was guilty, and that history would 
say that he resigned because he was guilty, and he comes into this 
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angust tribunal and would impose on these Senators the idea that he 
has got evidence that he will not bring forward, and yet he let his coun- 
sel talk here by the hour forcing or attempting to force on the minds 
of Senators the suggestion that the defendant is entirely innocent, 
that he buried himself out of sight and resigned his high office simply 
out of regard to his wife or some other feeling for her, when by that 
very act he knew he was sinking himself and his wife and his chil- 
dren into the deepest infamy of history. 

There is another thing to which I desire to call the attention of 
the Senate, and I shall not trespass on your attention much longer. 
The defendant puts in what is known as a special plea, all of which I 
need not read to you. He says he resigned because of a contract 
with Hon. Hresrer CLyMer. The plea states: 

Hien. Hirester Crymer, chairman of said committee, then declared to said Bel- 
knap that he, said CLYMER, should move in the said House of Representatives, upon 
the statement of said Marsh, for the impeachment of him, said Be lknap unless the 
said Belknap should resign his position as Secretary of War before noon of the 
next day, to wit, March 2, In76; and said Belknap, regarding this statement of 
said CLYMER, chairman as aforesaid, as an intimation that he, said Belknap. 
could, by thus resigning, avoid the affliction inseparable from a protracted trial in 
a forum which weuld attract the greatest degree of public attention, and the ha- 
wiliation of availing himself of the defense disclosed in said statement itself, which 
would cast blame upon said other persons, he yielded to the suggestion made by 
said CLYMER, chairman as aforesaid, believing that the same was made in good faith 
by the said CiyMer, chairman as aforesaid, and that he, said Belknap, would, by 
resigning his position as Secretary of War, secure the speedy dismissal of said 
statement from the public mind, which said statement, though it involved no crim- 
inality on his part, was deeply painful to his feelings, and did resign his said posi- 
tion as Secretary of War, as hereinbefore stated 


Senators, in regard to this plea, with no attempt by the defendant to 
sustain it, in the first place wesay that General Belknapsat by and heard 
this very defense without evidence urged upon your attention, thereby 
contradicting the plausible pretense that he had forbidden its intro- 
duction, Large enough to have carried his counsel out by the ears, 
he hears this very defense or a part of it urged on the attention of 
the Senate, although he alleges he had forbidden it. Again, HiesTer 
CLYMER, a gentleman of the highest character and the highest integ- 
rity, has been on the stand, a gentleman the peer of any of us in 
all that constitutes manhood. Why did not these three learned coun- 
sel or one of them happen to think that Mr. CLYMER was on the stand, 
a man of conscience and a man of honor, and by whom the defendant 
could have proved the defense that he resigned pursuant to a contract 
that he should not be impeached, if such contract was made ? 

Mr. BLAIR. Allow me to interrupt you and I will state why we did 
not, 

Mr. Manager LORD. Well, sir. 

Mr. BLAIR. Because we did not think that was material to the 
defense. It was in special answer to your replication to our plea. 

Mr. Manager LORD. Not material tothe defense does the counsel 
say, to show some reason for this strange resignation? I have already 
considered one pretense which has been paraded here, that he re- 
signed on account of his wife, thereby sacrificing himself, and her 
too, and all his children, Now if it were trne that the counsel [ Judge 
Blair] who was connected with the case before the committee dared 
not to call on HiksTeER CLYMER to testify to such a contract, then it is 
true that no contract was made that the defendant should not be 
prosecuted in case he would resign, I aver that would be a motive 
for resignation although an inadequate motive, yet it would be some 
motive for resignation. Dare the learned counsel stand here for a 
moment to say that if he believed he could prove to this tribunal that 
the defendant was induced to resign because of the contract, he would 
not have proved it? Would it not have gone so far as to show 
that the defendant had some motive, although as just said an in- 
adequate motive, to resign? Would he have left the resignation en- 
tirely foundationless and without reason except on the theory of 
guilt? 

Mr. BLAIR. Will the gentleman allow me to interrupt him ? 

Mr. Manager LORD. Yes, sir. 

Mr. BLAIR. As the gentleman reads the plea, the matter of the 
contract is an inference from certain facts which were stated, and 
there was never any doubt about those facts 

Mr. Manager LORD. I do not want the gentleman to testify. Al- 
though he is a distinguished man, if he is going to testify let him 
testify under oath. Ido not allow him to stand here and testify 
about facts, I simply affirm that if that plea were true, if Mr. CLy- 
MER agreed with Mr. Belknap that he would not impeach him in case 
he should resign, that being a kind of motive in that direction if it 
were true, there is not one of these distinguished counsel but would 
have proved it, and one of them would have occupied the atteution 
of this Senate at least an hour in showing that it was a sufficient 
reason; and I say I am happy for General Belknap’s credit to tind 
that this plea was not sworn to. 

Mr. BLAIR rose. 

Mr. Manager LORD. I cannot yield any further. 

Mr. BLAIR. I wish to ask the gentleman simply whether he will 
say to the Senate 

Mr. Manager LORD. The counsel may ask a question; I object 
only to his testifying. 

Mr. BLAIR. You asked me a question. 

Mr. Manager LORD. No; you were to ask me a question. 

Mr. BLAIR. You asked if the Senate would not have had debate 
here for an hour. 
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Mr. Manager LORD. Ido not care about an argument; I do not 
yield for that. 

Mr. BLAIR. Iask the gentleman whether he would have consid. 
ered that a valid defense. 

Mr. Manager LORD. I will answer the gentleman, pro tanto it was 
a defense on the question of motive. There the defendant stood re- 
signing, going down before this tempest without any possible reason 
assigned therefor, excepting in the imagination of counsel, excepting 
assumed facts which, he says, General Belknap told him to withhold; 
and I say that in the face of this resignation, in the face of the im- 
pression which it made upon mankind and will make upon history, if 
it were true that he resigned because of a contract with Mr. CLyMer, 
chairman of the Committee on War Expenditures, the counsel should 
have proved the fact for what it is worth; and I say again, if it were 
true, he would have proved it. 

Now, Senators, allow me for a few moments to call your attention 
to what the learned counsel, Mr. Black, said in regard to gifts. Iam 
not going over the ground which he went over so eloquently; but | 
want to say that every gift to which he referred was received in the 
sunlight. When Daniel Webster received gifts from Massachusetts 
to sustain him in his senatorial life, it was published in the papers 
immediately. When General Grant received gifts from his friends 
it was published the world over immediately. There was nothing in 
their minds from their standing points to conceal from the light of 
the sun. But when General Belknap received these remarkable gifts, 
they were concealed from year to year, from month to month, and 
when by some unfortunate family difficulty or otherwise the fact was 
revealed, then he goes down into the darkness and does not attempt 
to hold up his head in the light; and here is the essential difference 
between guilt and innocence; the difference between heaven and hell ; 
the difference between light and darkness; the difference between 
parallel lines which can never meet; between the gifts to which the 
counsel referred and the gifts which General Belknap received under 
the principles of “ addition, division, and silence.” 

But I am happy to say that there is a distinguished member of this 
body who when he found that his friends had raised him a fund to 
give him a home here in Washington which he needed, for he had 
been elected to this high place without the means to sustain the po- 
sition which his friends thought that he deserved—I say when he 
found that a quarter of a hundred thousand dollars, more or less, had 
been raised by his friends and would have been revealed in the sun 
light at once, he said to them, “No; I cannot consent to take the 
gift.” Iam happy to believe that there are many members of this 
Senate who would not receive a gift under any circumstances while 
holding a legislative office. I am not judging men of different tem- 
peraments ; Lam not judging men for differences of opinion. Ido not 
doubt the sincerity and good faith of the President of the United 
States in receiving every present that he ever received; but I do say 
that there are many Senators before me, many members of this hon- 
orable body that could not be induced while holding the position of 
Senator to receive a gift from anybody of such a character as would 
violate thé injunction of the great apostle to “avoid the appearance 
of evil.” 

Senators, the counsel, Mr. Black, was eminently right in the coun- 
cils of Pennsylvania when in its constitutional convention he intro 
duced a constitutional provision that no man in office should receive 
a gift; and the fact that the provision did not pass the convention 
only shows that Pennsylvania is not or was not then quite abreast 
with the developments of the age. 

Senators, I am one of those who believe in progress. I believe that 
this age is the best age which the sun has ever shone upon; I believe 
there is more of religion, more of humanity, more of love, more of 
charity in this age than in any age that has preceded it. Look at 
the insane asylums, the asylums for idiots, the asylams for the deaf 
and dumb and for the blind; see all these persons elevated almost to 
supreme happiness. Many of them but a few years ago were wander- 
ing around in the streets and woods objects of terror and dislike, 
treated almost as though they were brutes. I thank God for these 
and all other evidences of humanity and civilization, and for all this 
great progress. I hope there will be no backward step. Go back to 
the Roman Empire, and the emperor who went forth like a highway 
robber and seized on other empires was crowned with laurels and rode 
beneath triumphal arches. The farmer-general who unlawfally laid 
by his millions and bought his beautiful villas was the next hero. 
Now that emperor would be confronted by the combined power of the 
civilized world, and that farmer-general, if not imprisoned, would be 
fleeing in foreign lands. 

Two hundred years or more ago “gifts that might cover essential 
bribery” were not unusual. Lord Bacon, “the greatest, wisest,” I 
will not say “meanest of mankind,” took gifts, having no idea that 
his judgment was influenced; but an angry king and prime minister 
quickened his conscience, and he confessed that taking the gifts was 
bribery. 

Under the benign influences of our holy religion, enjoining “ the 
golden rule,” do not virtue and intelligence grow with liberty? 
Give to a man his portion of the sovereign power and it elevates him, 


| give to him the practical exercise of his rights and it educates him. 


There is now a higher and healthier sentiment than in any former 
age. Men are held to official responsibilities now, thank God, that 
they never were before. The time has been in the recollection of 
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many of you when a person thought he had the right to use his offi- 
cial position for his own advantage; but that time has gone by, and 
a good deal of what we see and hear which leads a great many so 
mournfully to say that the age is going backward and we are reced- 
ing to barbarism, very much which occasions the apparent increase 
of wrong, arises from the higher demands of a greater civilization, 
from the higher plane of an enlightened people. Let not this Senate 
turn the wheels backward. 

The PRESIDENT pro tempore. The argument in the case is now 
concluded. 

Mr. EDMUNDS. I move that the court adjourn. 

Mr. CONKLING. That brings us here to-morrow at twelve o’clock. 

The PRESIDENT pro tempore. To-morrow at twelve o'clock. 

Mr. CONKLING. think we had better adjourn. 

The motion was agreed to; and (at three o’clock and fifty minutes 
p. m.) the Senate sitting for the trial adjourned. 


FRIDAY, July 28, 1876. 
Mr. EDMUNDS. I offer the following order at this time, because 
it relates to the lapse in the impeachment business: 
Ordered, Pursuant to Rule 25 for impeachments. that the Senate will resume the 


consideration of the articles of impeachment against William W. Belknap at twelve | 


o'clock noon, this day. 


Mr. INGALLS. As there are quite a number of Senators absent on 
unavoidable business, I would suggest to the Senator from Vermont 
that it might be advisable to modify the order so that it will read 
“at twelve o’clock on Monday next,” at which time I understand 
those Senators will return. 

Mr. EDMUNDS. I am quite willing to submit to the pleasure of 
the Senate. 

Mr. INGALLS. I have no preference myself. 

Mr. EDMUNDS. My object, of course, is to revive the proceeding ; 
that is all. 

Mr. ANTHONY. We might agree to take no vote to-day. 

Mr. SHERMAN. I hope there will be no postponement. 

Mr. EDMUNDS. If we are to adjourn over to-morrow, as the re- 
spect we have shown to such occasions has usually led us to do, on 
account of the funeral of our late associate, [Mr. CAPERTON, ] then I 
am not sure but that it would be better to say that we will take up 
the impeachmert matteron Monday. May I ask any of the Senators 
if any of them are acquainted with the fact that his funeral at home 
is to be to-morrow? 

Mr. RANDOLPH. That was the statement made yesterday by 
some of his friends. 

The PRESIDENT pro tempore. The Chair was so informed yesterday. 

Mr.EDMUNDS. I withdraw the order I offered for a moment, and 
move that when the Senate adjourn to-day it be to meet on Monday 
next, for the reason I have stated, that the usual respect that we pay 
to such occasions is eminently due to this one. 

The PRESIDENT pro tempore. The Senator from Vermont with- 
draws the proposed order and moves that when the Senate adjourn 
to-day it be to meet on Monday next. 

The motion was agreed to. 

Mr. EDMUNDS. I offer the order again changed to Monday next, 
the 31st instant, if that be the date. 

The PRESIDENT protempore. The question ison concurring in the 
order that the Senate will resume the consideration of the articles of 
impeachment against William W. Belknap at twelve o’clock, noon, 
Monday, the 31st instant. 

The order was agreed to. 

Mr. EDMUNDS. I suggest that the House of Representatives and 
the counsel be notified of this order. 

The PRESIDENT pro tempore. Due notice will be given. 


Monpay, July 31, 1876. 

The PRESIDENT pro tempore having announced the arrival of the 
hour fixed, legislative and executive business was suspended and the 
Senate proceeded to the consideration of the articles of impeachment 
exhibited by the House of Representatives against William W. Bel- 
knap, late Secretary of War. 

The usual proclamation was made by the Sergeant-at-Arms. 

The PRESIDENT pro tempore. The House of Representatives will 
be notified as usual. 

Messrs. LORD, LYNDE, and Hoar, of the managers on the part of 


the House of Representatives, appeared and were conducted to the | .0 0% oy proceed to vote, without debate, on the several articles of impeach. 


seats assigned them. 
Mr. Carpenter, one of the counsel for the respondent, appeared. 
The Secretary read the journal of proceedings of the Senate sitting 
on Wednesday, July 26, for the trial of the impeachment. 
Mr.HAMLIN. Mr. President, I now move to postpone further pro- 
ceedings of the Senate sitting as a court of impeachment for the pur- 
pose or taking up legislatively the resolution to which I have already 
referred, to wit, amending the rules of proceeding so as to allow subse- 
quent proceedings to be held in open session. That is my precise object. 
The PRESIDENT pro tempore. The Senator from Maine moves to 
postpone the trial session for the purpose of returning to legislative 
session, in order to consider the resolution he has stated. 
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Mr. CONKLING. Let us have the yeas and nays on this question. 

The yeas and nays were ordered. 

Mr. STEVENSON. What is the precise question ? 

The PRESIDENT pro tempore. The Senator from Maine moves the 
postponement of the trial session for the purpose of returning to leg- 
islative session, in order to consider a resolution amending the rules. 

Mr. CONKLING. I suggest the Chair ought to state the object of 
that. It is merely, as I understand, that the consultation may be 
held without clearing the galleries. 

The PRESIDENT pro tempore. The Chair will remind the Sen- 
ator that debate is not in order. 

Mr. ALLISON. I would ask the Chair to state the character of the 
rule to be changed. 

Mr. EDMUNDS. That is for the Senate to find out. 

Mr. CONKLING. I feel inclined to insist that the Senate has the 
right to hear from the Chair the motion on which it is to vote. 

The PRESIDENT pro tempore. The Secretary will report the prop- 
osition of the Senator from Maine. 

The Cuter CLERK. Mr. HAMLIN’s resolution is as follows: 

Resolved, That Rules 19 and 23 of procedure and practice in the Senate when sit- 
ting for the trial of impeachments be amended to read as follows 

XIX. At all times while the Senate is sitting upon the trial of impeachment the 
doors of the Senate shall be kept open 

XXIIL. All the orders and decisions shall be made and had by yeas and nays, 
which shall be entered on the record, subject, however, to the operation of Rule 
7; and in that case no member shall speak more than once on one question, and for 
not more than ten minutes on any interlocutory question, and for not more than 
fifteen minutes on the final question, unless by consent of the Senate, to be had 
without debate; but a motion to adjourn may be decided without the yeas and 
nays, unless they be demanded by one-fifth of the members present. The fifteen 
minutes herein allowed shall be for the whole deliberation on the final question, 
and not to the final question on each article of impeachment. 

The PRESIDENT pro tempore. The Senator from Maine moves the 
postponement of the trial session for the purpose of returning to 
legislative session, in order to consider the proposition just read. On 
this motion the yeas and nays have been ordered. 

The question being taken by yeas and nays, resulted—yeas 23, nays 
32; as follows: 

YEAS—Messrs. Allison, Anthony, Boutwell, Bruce, Cameron of Wisconsin, Chris- 
tiancy, Conkling, Cragin, Eaton, Ferry, Frelingbuysen, Hamlin, Howe, Ingalls, 
Jones of Florida, Jones of Nevada, Logan, McMillan, Norwood, Paddock, Spen 
cer, West, and Windom—23. 

NAYS—Messrs. Barnum, Bayard, Booth, Cameron of Pennsylvania, Cockrell, 
Cooper, Davis, Dawes, Edmunds, Harvey, Hitchcock, Kelly, Kernan, Key, Me 
Creery, McDonald, Merrimon, Mitchell, Morrill, Morton, Oglesby, Robertson, 
Sargent, Saulsbury, Sherman, Stevenson, Thurman, Wadleigh, Wallace, Whyte 
Withers, and Wright—32. 

NOT VOTING—Messrs. Alcorn, Bogy, Burnside, Clayton, Conover, Dennis, 
Dorsey, Goldthwaite, Gordon, Hamilton, Johnston, Maxey, Patterson, Randolph, 
Ransom, and Sharon—16, 


So the motion was not agreed to. 

Mr. EDMUNDS. Mr. President, the arguments being through, I 
move that the doors be closed for deliberation on the articles. 

The PRESIDENT pro tempore. The Senator from Vermont moves 
that the doors be closed for deliberation. 

Mr. LOGAN called for the yeas and nays, and they were ordered. 

Mr. MERRIMON. I desire to state that my colleague [Mr. Ran- 
SOM ] has been suddenly called away on account of serious sickness in 
his family. 

The question being taken by yeas and nays, resulted—yeas 32, nays 
25; as follows: 

YEAS—Messrs. Anthony, Bayard, Booth, Cameron of Pennsylvania, Cockrell 
Davis, Dawes, Edmunds, Harvey, Hitchcock, Kelly, Kernan, Key, MeCreery, Mc 
Donald, Maxey, Merrimon, Mitchell, Morrill, Morton, Norwood, Robertson, Sar 
gent, Saulsbury, Sherman, Stevenson, Thurman, Wadleigh, Wallace, Whyte, 
Withers, and Wright—32 

NA YS—Messrs. Allison, Barnum, Boutwell, Bruce, Cameron of Wisconsin 
Christiancy, Conkling, Cooper, Cragin, Dorsey, Eaton, Ferry, Frelinghuysen, Ham 
lin, Howe, Ingalls, Jones of Florida, Jones of Nevada, Logan, McMillan, Oglesby, 
Paddock, Spencer, West, and Windom—25 

NOT VOTING—Messrs. Alcorn, Bogy, Burnside, Clayton, Conover, Dennis, 
Goldthwaite, Gordon, Hamilton, Johnston, Patterson, Randolph, Ransom, and 
Sharon—14. 

So the motion was agreed to. 

The galleries having been cleared and the doors closed, the Senate 
proceeded to deliberate. 

Mr. CONKLING submitted the following order for consideration : 

Ordered, That when called to vote whether the articles of impeachment or either 
of them are sustained, any Senator who votes in the negative shall,be at liberty 
to state, if he chooses, that he rests his vote on the absence of guilt proved in fact, 
or on the want of jurisdiction, as the case may be; and the vote shall be entered in 
the journal accordingly. 

Mr. EDMUNDS moved to amend by striking out all after the word 
“ ordered” and inserting: 

That on Tuesday next the Ist day of August, at twelve o'clock meridian, the 





ment. The presiding oflicer shall direct the Secretary to read the several articles 
successively, and after the reading of each article the presiding officer shall put the 
question following, viz Mr. Senator ———, how say you? Is the respondent, Will 
iam W. Belknap, guilty or not guilty of a high crime or high misdemeanor, as the 
charge may be, as charged in this article?’ Whereupon such Senator shall rise 
in his place and answer “ guilty’ or*‘ not guilty ” only. 

And each Senator shall be permitted to file within two days after the vote shall 
have been so taken his written opinion, to be printed with the proceedings. 


Mr. SHERMAN moved to amend the amendment of Mr. EpMuNDs 
by striking out the word “only” after “ guilty,” and in lieu thereof 
inserting : 

And each Senator shall be at liberty to state the ground of his vote in a single 
sentence, Which shall be entered on the journal 



























































































































































342 TRIAL OF WILLIAM W. BELKNAP. 


Mr. SARGENT moved to amend the amendment of Mr. SuerMan Mr. EDMUNDS raised the question of order that the Senate hal 
by inserting in lieu of the words proposed to be inserted : | previously voted on and rejected the same proposition. 

Any Senator who votes in the negative shall be at liberty to state if he chooses | The PRESIDENT pro te mpore overruled the point of order made by 
hat he rests his vote on the absence of guilt proved in fact, or on the wantof juris- | Mr. E>MUNDs, and decided that the first branch of the amendment 
ict “ as the ¢ © may > and ¢ aes who oe en may ald | of Mr. INGALLS was in order. 
san, amd the veto shall be seubaned on the io ened aomiie — Hon binding on) From this decision Mr. EpMunDs appealed; and on the question, 

: ; 2 Shall the decision of the Chair stand as the judgment of the Senate? 

Mr. EDMUNDS moved to amend the order proposed by Mr. CONK-| Mr. HOWE called for the yeas and nays; which being taken, re- 
ING by striking out all after the word “that,” and in lieu thereof | gyj}ted—vyeas 31. navs 18: as follows: 
inserting: YEAS—Messrs. Allison, Anthony, Booth, Boutwell, Cameron of Pennsyvania 
Each Senator may in giving his vote state his reasons therefor, occupying not | Cameron of Wisconsin, Christiancy, Conkling, Cragin, Davis, Eaton, Frelinghuysen 
more than one minute; which reasons shall be entered in the journal in connection | Gordon, Hamlin, Harvey, Howe, Ingalls, Jones of Florida, Jones of Nevada, Loga: 
with his vot« | McMillan, Merrimon, Morton, Oglesby, Paddock, Patterson, Spencer, Stevenson 

Mr. CONKLING moved to amend the amendment of Mr. Epmunps | Watleigh, Windom, and Wright—31 

. 3 wT : — NAYS—Messrs. Bayard, Cockrell, Cooper, Dawes, Edmunds, Kelly, Kernan 
by adding thereto the words: Key, McCreery, McDonald, Maxey, Morrill, Norwood, Saulsbury, Tburman, Wal 

And immediately following his name and vote lace, Whyte, and Withers—18 

NOT VOTING—Measrs. Alcorn, Barnum, Bogy, Bruce, Burnside, Clayton, Con 
over, Dennis, Dorsey, Ferry, Goldthwaite, Hamilton, Hitchcock, Johnston, Mitch 
ell, Randolph, Ransom, Robertson, Sargent, Sharon, Sherman, and West—22. 


The amendment of Mr. CONKLING to Mr. E>DMUNDs’s amendment 

was agreed to, | 

{) e atio oacree to Oo q 4 ‘ Sasi . “1, | ‘ . . . 

n the question to agree t : the order of Mr, EDMUNDs as amended, | So the decision of the Chair was sustained. 

it was Getermines in the adirmative. The question recurring on the first branch of the amendment of 

IMUNDS the dre ame nt firs re im | eee ro be igre , — cas Oo 

Mr. EDMUNDS then withdrew the amendment first offered by him Mr. INGALLS, viz., strike ont all of the order of Mr. EDMUNDs after 
the word “ impeachment” in line 4 and insert: 


SRE Senet e. 


Te err aie ae eT arr 


to the order proposed by Mr, CONKLING, 


The question then being on the order of Mr. CONKLING as amended, F ; od : 
as follows : And that in taking the final question the Presiding Officer of the Senate shall 
call each Senator by name in alphabetical order and upon each article propose as 
Ordered, That each Senator may, in giving his vote, give his reasons therefor, | follows; that is to say: * Mr. ——, how say you? Is the impeachment under this 
occupying not more than one minute; which reasons shall be entered in the jour article sustained!" 
nal in connection with his vote and immediately following his name and vote, 


Polen ic 


Ca 


ace: — alae 


On the question to agree thereto, 
Mr. INGALLS called for the yeas and nays; which being taken, re 
sulted—yeas 24, nays 26; as follows: 


It was determined in the affirmative. 
Mr. EDMUNDS submitted the following order for consideration : 


Ordered, That on Tuesday next, the Ist day of August, at twelve o'clock meridian 
the Senate shall proceed to vote without debate on the several articles of impeach 


ment Phe presiding officer shall direct the dee retary to read the seVE ral articles | sen, Hamlin, Harvey, Howe, Ingalls, Jones of Nevada, Logan, McMillan, Oglesby 
successively, and after the reading of each article the presiding officer shall put the 7 


: a \ : ; . : Paddock, Patterson, Spencer, and Windom—24 

question following, namely Mr. Senator ———,, how say you? Is the respond NAYS—Messrs. Barnum, Bayard, Cockrell, Cooper, Davis, Dawes, Edmunds 
ent, William W Belknap, guilty or not guilty of a high crime or “high nimde Gordon, Kelly, Kernan, Key, MeCreery, McDonald, Maxey, Merrimon, Morrill 
meanor," as the charge may be, “ as charged in this article Whereupon such Sen- | Morton, Norwood, Saulsbury, Stevenson, Thurman, Wadleigh, Wallace, Whyte 
Withers, and Wright—26 

NOT VOTING—Messrs. Alcorn, Bogy, Burnside, Clayton, Conover, Dennis 
Dorsey, Eaton, Goldthwaite, Hamilton, Hitchcock, Johnston, Jones of Florida 
Mitchell, Randolph, Ransom, Robertson, Sargent, Sharon, Sherman, and West—2! 


YEAS—Messrs. Allison, Anthony, Booth, Boutwell, Bruce, Cameron of Pennsy! 
vania, Cameron of Wisconsin, Christiancy, Conkling, Cragin, Ferry, Frelinghuy 


ator shall rise in his place and answer “ guilty” or not guilty with his reasons 
if any, as provided in the order already adopted ; and cach Senator shall be permit 
ted to file within two days after the vote shall have been so taken his written opin- 
ion to be printed with the proceedings 


* Seegnaabea ore 
_ sian I halite ly Binet 


Mr. HOWE raised the question of order that the order of Mr. Ep- 
MUNDsS could not now be considered, inasmuch as it proposed to change 
the twenty-second rule of procedure and practice for impeachments, 
and was therefore required under the rules of the Senate to be submit- 
ted one day for consideration. 

The PRESIDENT pro tempore overruled the point of order made | and may also as provided in the order already adopted, state the grounds of his 
by Mr. Howe and decided that the order of Mr. EDMUNDs was in | vote; and cach Senator may, within two days thereafter, file his opinion in writing 
order. to be published in the printed proceedings of the case, 

The question recurring on the order of Mr. EpDMUNDs, It was agreed to. 

Mr. INGALLS moved to amend the order by striking out all after Mr. EDMUNDS moved to reconsider the vote whereby the second 
the word “impeachment” in line 4, and in lieu thereof inserting: branch of the amendment of Mr. INGALLS to the amendment of Mr. 

And that in taking the final question the presiding officer shall call each Sena- | EDMUNDS was agreed to; and the motion to reconsider was agreed to. 


tor by name in alphabetical order and upon each article propose as follows The question recurring on the second branch of Mr. INGALL’s 
Mr A nator how say you, is the impeachment under this article sus amendment, it was rejected, 

Alte f r . . — , 2 

Ta init Micaela Be ii nlace and answer “yea” or “nay,” and rhe question recurring on the order of Mr. EDMUNDs, it was agreed 


may, as provided in the order already adopted, state the ground of his vote to; as follows: 


So the first branch of Mr. INGALLS’s amendment was rejected. 

The question being put in the second branch of the amendment of 
Mr. INGALLS, namely, strike out all of the order of Mr. EpMuNps 
after “impeachment” in line 4, and in lieu thereof insert— 


Whe = each Senator shall rise in his place and answer ‘‘ yea” or “ nay 
1 


Ordered, That on Tuesday next, the Ist day of August, at twelve o'clock merid 
ian, the Senate shall proceed to vote, without debate, on the several articles of in 
peachment. The Presiding Officer shall direct the Secretary to read the several 

YEAS—Mesars. Allison, Anthony, Booth, Boutwell, Cameron of Pennsylvania, | articles successively, and after the reading of each article the presiding officer 
Cameron of Wisconsin, Christiancy, Conkling, Conover, Cragin, Eaton, Ferry shall put the question following, namely: “Mr. Senator , how say you ! Is the 
Frelinghuysen, Hamlin, Harvey, Howe, Ingalls, Jones of I lorida. I ogan, MeMil- | respondent, William W. Belknap, gulity or not guilty of a high crime” or “ high mis 
lan, Oglesby, Spencer, West, and Windom—24 ” | demeanor,” as the charge may be, ‘‘as charged in this article?” Whereupon such 

NAYS—Meassrs, Barnum, Bayard, Cockrell, Cooper, Davis, Dawes, Edmunds, | Senator shall rise in his place and answer “guilty” or “ not guilty ” with his reasons 
Gordon, Kelly, Kernan, Key, MeCreery, McDonald, Maxey, Merrimon, Morrill if any, as provided in the order already adopted. 

Morton, Norwood, Robertson, Saulsbury, Stevenson, Thurman, Wadleigh, Wallace, And each Senator shall be permitted to file within two days after the vote 
Whyte, Withers, end Wright—27 milks shall have been so taken his written opinion, to be printed with the proceedings 

NOT VOTING— Messrs. Alcorn, Bogy, Bruce, Burnside, Clayton, Dennis, Dor . > reves . _ ° ‘ 

sey, Goldthwaite, Hamilton, Hitchcock, Johnston, Jones of Nevada, Mitchell, | On motion by Mr. EDMUNDS, (at six o'clock and twenty minutes 


Paddock, Patterson, Randolph, Ransom, Sargent, Sharon, and Sherman—20. | p. m.,) the Senate sitting for the trial of the impeachment adjourned. 


The question being taken on this amendment by yeas and nays, re- 
sulted—yeas 24, nays 27 ; as follows: 
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So the amendment of Mr. INGALLS was rejected. 

The question recurring on the order of Mr. EpMUNDs, 

Mr. ALLISON demanded a division of the question; and the ques- 
tion being put on the first branch of the order, namely: TUESDAY, August i 1876. 

Ordered, That on Tuesday next, the Ist day of Auguat, at twelve o'clock merid P : F 
ian, the Senate shall proceed to vote, without debate, on the several articles of im The PRESIDENT pro tempore. The hour of twelve o’eclock having 
peachment arrived, legislative and executive business will be suspended, and the 

it, was agreed to Senate will proceed to the consideration of the articles of impeach 

Che question being on the second clause of the order of Mr. Ep- ment exhibited by the House of Representatives against William W. 
MUNDS, ees Belknap, late Secretary of War. 

Mr. INGALLS moved to amend the clause by inserting in lieu there- The usual proclamation was made by the Sergeant-at-Arms. 
of the following: The PRESIDENT pro tempore. The Secretary will notify the House 

And that in taking the final question the presiding officer of the Senate shall | of Representatives that the Senate is ready to receive them, and that 
call each Senator by name in alphabetical order, and upon each article propose as | prov ision is made for their accommodation. 

Sees, ak he ve BAY Mr. ———, how say you, is the impeachment under this The Secretary read the journal of the proceedings of the Senate 

Whereupon each Senator shall rise in his place and answer “ yea” or “nay,” and | Sitting yesterday for the trial of the impeachment. 
may also, as provided in the order already adopted, state the grounds of his vote; | Mr. Lorp, Mr. Lynpr, Mr. McManon, Mr. JENKS, Mr. LAPHAM, 
and each Senator may, within two days thereafter, file his opinion in writing, tobe | and Mr. Hoar of the managers on the part of the House of Repre- 
published in the printed proceedings of the case | sentatives appeared - 

Mr. EDMUNDS demanded a division of Mr. INGALLS’s amendment; | Mr. Carpenter, of counsel for the respondent, appeared. 
and The PRESIDENT pro tempore. Pursuant to order, the Senate will 

The question being put on the first branch thereof, | now proceed to vote without debate on the several articles of im- 

Qn the question to agree thereto, } peachment, The Secretary will read the several articles of impeach- 
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ment successively and the final vote will be taken upon each article 
separately The Secretary will now read the first article. 

The Secretary read as #llows: 

ARTICLE I. 

That William W. Belknap, while he was in office as Secretary of War of the 
United States of America, namely, on the 8th day of October, 1870, had the power 
and authority under the laws of the United States, as Secretary of War as afore 
said, to —— & person to maintain a trading establishment at Fort Sill, a mili 
tary post of the United States; that said Belknap, as Secretary of War as aforesaid, 
on the day and year aforesaid, promised to appoint one Caleb P. Marsh to maintain 
said trading establishment at said military post; that thereafter, namely, on the 
day and year aforesaid, the said Caleb P. Marsh and one John S. Evans entered 
into an agreement in writing substantially as follows, namely : 

“Articles of agreement made and entered into this 8th day of October, in the year 
of our Lord 181), by and between John 8. Evans, of Fort Sill, Indian Territory 
United States of America, of the first part, and Caleb P. Marsh, of No. 51 West 
Thirty-fifth street, of the city, county, and State of New York, of the second part 
witnesseth, namely: 

“ Whereas the said Caleb P. Marsh has received from General William W. Bel 
knap, Secretary of War of the United States, the appointment of post-trader at 
Fort Sill aforesaid ; and whereas the name ot John 8 vane is to be filled into the 
commission of appointment of said post-trader at Fort Sill aforesaid, by permission 
and at the instance and request of said Caleb P. Marsh, and for the purpose of car 
rying out the terms of this agreement; and whereas said John S. Evans is to holll 
said position of post-trader as aforesaid solely as the appointee of said Caleb P. 
Marsh, and for the purposes hereinafter stated : 

“Now, therefore, said John 8. Evans, in consideration of said appointment and 
the sum of $1 to him in hand paid by said Caleb P. Marsh, the receipt of which is 
hereby acknowledged, hereby covenants and agrees to pay to said Caleb P. Marsh 
the sum of $'2.000 annually, payable quarterly in advance, in the city of New York 
aforesaid ; said sum to be so payable during the first year of this agreement abso 
lutely and under all circumstances, anything hereinafter contained to the contrary 
notwithstanding; and thereafter said sum shall be so payable, unless increased ot 
reduced in amount, in accordance with the subsequent provisions of this agreement 

“In consideration of the premises, it is mutually agreed between the parties 
aforesaid as follows, namely : 

“ First. This agreement is made on the basis of seven cavalry companies of the 
United States Army, which are now stationed at Fort Sill aforesaid. 

‘Second. If at the end of the first year of this agreement the forces of the United 
States Army stationed at Fort Sill aforesaid shall be increased or diminished not to 
exceed one hundred (100) men, then this agreement shall remain in full force and 
unchanged for the next year. lf, however, the said forces shall be increased or 
diminished beyond the number of one hundred (100) men, then the amount to be 
paid under this agreement by said John 8. Evans to said Caleb P. Marsh shall be 
increased or reduced in accordance therewith and in proper proportion thereto. 
The above rule laid down for the continuationof this agreement at the close of the 
first year thereof shall be applied at the close of each succeeding year so long as 
this agreement shall remain in force and effect. 

“Third. This agreement shall remain in force and effect so long as said Caleb P 
Marsh shall hold or control, directly or indirectly, the appointment and position of 
post-trader at Fort Sill aforesaid. 

“Fourth. This agreement shall take effect from the date and day the Secretary 
of War aforesaid shall sign the commission of post-trader at Fort Sill aforesaid 
said commission to be issued to said John S. Evans at the instance and request of 
said Caleb P. Marsh, and solely for the purpose of carrying out the provisions of 
this agreement. 

“Fifth. Exception is heréby made in regard to the first quarterly payment under 
this agreement, it being agreed and understood that the same may be paid at any 
time within the next thirty days after the said Secretary of War shall sign the 
aforesaid commission of post-trader at Fort Sill. , 

“Sixth. Said Caleb P. Marsh is at all times, at the request of said John S. Evans, 
to use any pero influence he may have with said Secretary of War for the protec 
tion of said John S. Evans while in the discharge of his legitimate duties in the 
conduct of the business as post-trader at Fort Sill aforesaid. 

“Seventh. Said John S. Evans is to conduct the said business of post-trader at 
Fort Sill aforesaid solely on his own responsibility, and in his own name; it being 
expressly agreed and understood that said Caleb P. Marsh shall assume no liability 
in the premises whatever. , 




























































covenants aforesaid are to apply to and bind the heirs, executors, and adminis 
trators of the respective parties. 

“In witness whereof, the parties to these presents have hereunto set their hands 
and seals, the day and year tirst above written. 





“JOHN 8S. EVANS. 
“C. P. MARSH. 
“Signed, sealed, and delivered in presence of— 
“K. T. BaRrvetr.” 


That thereafter, to wit, on the 10th day of October, 1870, said Belknap, as Secrs 
tary of War aforesaid, did, at the instance and request of said Marsh, at the city 
of Washington, in the District of Columbia, appoint said Johu S. Evans to main 
tain said trading establishment at Fort Sill, the military post aforesaid, and in con 
sideration of said opesione of said Evans so made by him as Secretary of War 
as aforesaid, the said Belknap did, on or about the 2d day of November, 1870, un 
lawfully and corruptly receive from said Caleb P. Marsh the sum of $1,500, and 
that at divers times thereafter, to wit, on or about the 17th day of January, 1871 
and at or about the end of each three months during the term of one whole year, 
the said William W. Belknap, while still in office as Secretary of War as aforesaid 
did unlawfully receive from said Caleb P. Marsh like sums of $1,500 in considera 
tion of the appointment of the said John S. Evans by him, the said Belknap, as 
Secretary of War as aforesaid, and in consideration of his permitting said Evans to 
continue to maintain the said trading establishment at said military post during 
that time, Whereby the said William W. Belknap, who was then Secretary of 
War as aforesaid, was guilty of high crimes and misdemeanors in office 

The PRESIDENT pro tempore. In taking the vote on each article 
the Secretary will call the Senators in alphabetical order, and each 
Senator when called will rise in his place and to the final question put 
by the Presiding Officer will answer “ guilty” or “not guilty” with 
his reasons, if any, as provided. The Secretary will call the first 
name on the roll. 

The Secretary called Mr. ALCORN. 

No response. 

The SEcRETARY. Mr. ALLISON. 

Mr. ALLISON rose. 

The PRESIDENT pro tempere. Mr. Senator ALLISON, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 
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WILLIAM W. 


when the impeachment was voted by the House of Representatives, 
he being then a private citizen and not a civil officer of the United 
States, I answer “not guilty” for want of jurisdiction. 


Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 


officer of the United States and not liable to impeachment at the 
time when the impeachment was voted by the House of Representa- 
tives, I say “ not guilty.” 


crimes and misdemeanors as charged in this article? 


“Eighth. And it is expressly understood and agreed that the stipulations and j 





BELKNAP. 





















Mr. ALLISON. Believing that the respondent was not impeachable 


The SECRETARY. Mr. ANTHONY. 
Mr. ANTHOWY rose. 


The PRESIDENT pro tempore. Mr.Senator ANTHONY, how say you? 


Mr. ANTHONY. 


Believing that the respondent was not a civil 


The Secretary called the name of Mr. BARNUM. 

No response. 

The SECRETARY. 

Mr. BAYARD rose. 

The PRESIDENT pro tempore. Mr. Senator BAYARD, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 


Mr. BAYARD. 


Mr. BAYARD. Guilty. 

The Secretary called the name of Mr. BoGy. 

No response. 

The SECRETARY. 

Mr. BOOTH rose. 

The PRESIDENT pro tempore. Mr. Senator Boorn, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. BOOTH. Guilty. Mr. President, if the question of jurisdic- 
tion were proposed, I should vote against it, my opinion upon that 
subject being unchanged; but I am clearly of opinion that it is 
competent for the Senate sitting as a court of impeachment to de 
cide that question by a majority vote, and that such decision hav- 
ing been made, it is the law of this case until reversed. [ Manifesta- 
tions of applause in the galleries. ] 

The PRESIDENT pro tempore. Che Chair will take oceasion to re- 
mind those occupying the galleries that no applause in the Senate 
Chamber is allowed. 

Mr. SARGENT. I give notice that in case there is the indecorum ; 
of the faintest applause in the galleries, I shall ask that the galleries 
be cleared. 

The Secretary. Mr. BOUTWELL. 

Mr. BOUTWELL rose. f 

The PRESIDENT pro tempore. Mr. Senator BoutTwetr, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. BOUTWELL. Entertaining the opinion that the Senate has 
no constitutional authority to judge or to try William W. Belknap 
upon the articles of impeachment as presented by the House of Rep- 
resentatives, I answer “not guilty ” as the only way open to me un 
der the order of the Senate for the exercise of my constitutional right 


Mr. Booru. 


to say that I do not concur in these proceedings, whether the proceed i 
ings relate to the trial, to the judgment rendered, or to sentence pro j 
nounced in this case. i 
The Secretary. Mr. Bruce. 1 
Mr. BRUCE rose. 
The PRESIDENT pro tempore. Mr. Senator Brucr, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 
Mr. BRUCE. For want of jurisdiction to try the question of guilt, 
I answer not guilty. 
The SECRETARY. Mr. BURNSIDE. 
No response, ' 
The Secretary. Mr. CAMERON, of Pennsylvania. ; 
Mr. CAMERON of Pennsylvania, rose f 
The PRESIDENT pro tempore. Mr. Senator CAMERON, how say you ? } 


Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. CAMERON, of Pennsylvania. Guilty. 

The SECRETARY. Mr. CAMERON, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro tempore. Mr. Senator CAMERON, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. CAMERON, of Wisconsin. Not guilty. 1 base my vote on the 
want of jurisdiction in the Senate to try the respondent, he not being 
a civil officer of the United States at the time he was impeached by 
the Honse of Representatives. 

The SECRETARY. Mr. CHRISTIANCY. 

Mr. CHRISTIANCY rose. 

The PRESIDENT pro tempore. Mr. Senator CurisTiancy, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. CHRISTIANCY. Believing that the respondent was not im- 
peachable when the impeachment was voted by the House, he being 
then a private citizen and not a civil officer of the United States, I 
answer, not guilty. 

The SECRETARY. 

No response, 


Mr. CLAYTON. 
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rhe Secretary. Mr. COCKRELL. 

Mr. COCKRELL rose. 

The PRESIDENT pro tempore. Mr. Senator CocKRre.., how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article ? 

Mr. COCKRELL, Guilty. 

The SECRETARY. Mr. CONKLING. 

Mr. CONKLING rose. 

The PRESIDENT pro tempore. Mr. Senator CONKLING, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
ef high crimes and misdemeanors as charged in this article ? 

Mr. CONKLING. Forced by the order of a bare majority of the 
Senators voting, and less than a majority of the Senate, putting the 
question in this form, to declare by the words guilty or not guilty 
whether a conviction can lawfully take place on this impeachment, 
I do not vote on the facts or on the question of guilt or innocence in 
fact; but I vote “not guilty” on the ground that in this country by the 
Constitution private citizens are not impeachable; civil officers, and 
they alone, are the subject of impeachment; and Belknap is not, and 
when impeached by the House of Representatives was not, a civil 
officer, but a private citizen, and like other private citizens accused 
of crime triable before the judicial tribunals of the country where 
he has been indicted and now awaits his trial. 

The Secretary. Mr, CONOVER, 

Mr. CONOVER rose. 

The PRESIDENT pro tempore. Mr. Senator CoNovER, how 


you? 


Say 
Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. CONOVER. Not guilty. 

The Secretary. Mr. Cooper. 

Mr. COOPER rose. 

The PRESIDENT pro tempore. Mr. Senator Coorrr, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. COOPER. Guilty. 

The Secretary. Mr. CrRaGin. 

Mr. CRAGIN rose. 

The PRESIDENT pro tempore. Mr. Senator CraGrn, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. CRAGIN. Not guilty; because I believe the respondent was 
not impeachable when the House of Representatives instituted pro- 
ceedings against him, he being then a private citizen, and not a civil 
otlicer of the United States. I vote “not guilty” because it is the only 
way under the order compelling me to vote guilty or not guilty that 
I can express my opinion that the Senate has no jurisdiction to try or 
convict in this case, 

The Secretary. Mr, Davis. 

Mr. DAVIS rose. 

The PRESIDENT pro tempore. Mr. Senator Davis, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. DAVIS. Guilty. 

The Secretary. Mr. Dawes 

Mr. DAWES rose. 

The PRESIDENT pro tempore. Mr. Senator Dawes, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. DAWES. Guilty. 

The SECRETARY. Mr, DENNIS. 

Mr. DENNIS rose. 

The PRESIDENT pro tempore. Mr. Senator DENNIS, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
erimes and misdemeanors as charged in this article ? 

Mr. DENNIS. Guilty. 

The Secretary. Mr. Dorsey. 

Mr. DORSEY rose. 

The PRESIDENT pro tempore. Mr. Senator Dorsry, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. DORSEY. Not guilty. Ll cast this vote without reference to 
the evidence or the facts in this case, but solely on the ground that 
under the Constitution of this country private citizens are not im- 
peachable. 

The Secretary. Mr. Eaton. 

Mr. EATON rose. 

The PRESIDENT pro tempore. Mr. Senator Eaton, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. EATON. By the compulsory action of a majority of the Sen- 
ate I am forced to vote, and being firmly of the opinion that I have 
not the constitutional power to pronounce a conviction upon the ac- 
cused, because under and by the Constitution of the United States 
no other persons than those holding civil offices under the United 
States can be subject to impeachment, therefore, that the Constitu- 
tion of the United States may not be violated in one of its most im- 
portant provisions, and without any consideration whatever of the 
facts in the case, but placing my action upon the sole ground that 
William W. Belknap was impeached by the House of Representatives 
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when he was a private citizen of the United States, and in no consti- 
tutional sense liable to impeachment, I say “ not guilty.” 

The SECRETARY. Mr. LDMUNDs. 

Mr. EDMUNDS rose. 

The PRESIDENT pro tempore. Mr. Senator EpMUNDS, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? F 

Mr. EDMUNDS. Guilty. 

The Secretary. Mr. Ferry. 

Mr. FERRY rose. 

The PRESIDENT pro tempore. Mr. Senator Ferry, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. FERRY. Not guilty, believing that the respondent was not 
impeachable when the impeachment was voted by the House, he be- 
ing then a private citizen, and not a civil ofticer of the United States. 

‘The Secretary. Mr. FRELINGHUYSEN. 

Mr. FRELINGHUYSEN rose. 

The PRESIDENT pro tempore. Mr. Senator FRELINGHUYSEN how 
say you? Is the respondent, William W. Belknap, guilty or not 
guilty of high crimes and misdemeanors as charged in this article ? 

Mr. FRELINGHUYSEN. The Senate being judges of both the law 
and the fact cannot hold the respondent guilty without deciding that 
the House when it acted had the right to impeach the respondent. 
As the respondent was when impeached neither President nor Vice- 
President nor a civil officer of the United States, but a mere private 
citizen, I am of opinion that the House had not the right under the 
Constitution to impeach the respondent ; and therefore, for want of 
jurisdiction, my vote is “not guilty.” 

The SecrRETaRY. Mr. GOLDTHWAITE. 

No response. 

The Secretary. Mr. GORDON. 

Mr. GORDON rose. 

The PRESIDENT pro tempore. Mr. Senator Gorpon, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. GORDON. Guilty. 

The Secretary. Mr. HAMILTON. 

Mr. HAMILTON rose. 

The PRESIDENT pro tempore. Mr. Senator HaMILTon, how say 
you? is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. HAMILTON. Guilty. 

The Secretary. Mr. HAMLIN. 

Mr. HAMLIN rose. 

The PRESIDENT pro tempore. Mr. Senator HAMLIN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. HAMLIN. Not guilty. Believing that the respondent was not 
impeachable when the impeachment was voted by the House of Rep 
resentatives, he being then a private citizen and not a civil officer of 
the United States, I have answered “not guilty,” as by the order un- 
der which I have been compelled to vote, that was the only manner 
in which I could express my judgment that the Senate has no juris- 
diction of the case and that the whole proceedings are void. 

The Secretary. Mr. Harvey. 

Mr. HARVEY rose, 

The PRESIDENT pro tempore. Mr. Senator HARVEY, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. HARVEY. Believing that the question of jurisdiction in this 
case was heretofore determined by the court and that the evidence 
sustains the article, 1 vote “ guilty.” 

The Secretary. Mr. Hircucock. 

Mr. HitcHcock rose, 

The PRESIDENT pro tempore. Mr. Senator Hrrcncock, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. HITCHCOCK. Guilty. 

The Secretary. Mr. Howe. 

Mr. HOWE rose. 

The PRESIDENT pro tempore. Mr. Senator Howe, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. HOWE. Not guilty, because my judgment must control my 
vote, because in my judgment the Constitution of the United States 
does not permit the impeachment of a private citizen and because by 
the change of a standing rule of the Senate, ordered yesterday, I am 
compelled to say “not guilty” to avoid voting for impeachment. 

The Secretary. Mr. INGALLS. 

Mr. INGALLS rose. 

The PRESIDENT pro tempore. Mr. Senator INGALLS, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. INGALLS. Being prevented by an order of the Senate from say- 
ing whether I concur in the conviction of the respondent, as the Con- 
stitution provides; or whether the impeachment is sustained, as the 
rules direct; but believing that impeachment does not lie against a 
private citizen, and that therefore the Senate has no jurisdiction in 
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the cause, without expressing any opinion whatever upon the evidence, 
I answer, as a conclusion of law only, “not guilty.” 

The SECRETARY. Mr. JOHNSTON. 

No response. 

Mr. WITHERS. I wish to state at the request of nry colleague 
{Mr. JOHNSTON] that he is detained from his seat in the Senate by 
sickness. 

The SECRETARY. Mr. Jones, of Florida. 

Mr. JONES, of Florida, rose. 

The PRESIDENT pro tempore. Mr. Senator JONES, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. JONES, of Florida. Entertaining the conviction, Mr. Presi- 
dent, that the Senate has no jurisdiction in this case because the re- 
spondent at the timeof his impeachment was not a civil officer of the 
United States but a citizen of the State of Iowa, and being unable 
to assent to the doctrine that a majority of this body has the right to 
bind the consciences of the minority touching the power of the Sen- 
ate in cases of impeachment, I respectfully decline to vote unless 
compelled to do so by the Senate. 

The PRESIDENT pro tempore, (to the Secretary.) Call the next. 

The SECRETARY. Mr. JONES, of Nevada. 

Mr. JONES, of Nevada, rose. 

The PRESIDENT pro tempore. Mr. Senator JONxs, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. JONES, of Nevada. Not guilty. In voting thus I do not vote 
on the facts or on the question of guilt or innocence in fact, but I 
vote not guilty on the ground that in this country private citizens 
are not impeachable ; civil officers, and they alone, are the subjects 
of impeachment. William W. Belknap was not when impeached by 
the House of Representatives and is not now a civil ofticer of the 
United States, but a private citizen, and like other citizen accused of 
crime, triable before the judicial tribunals of the country where he 
has been indicted and now awaits his trial. 

The SECRETARY. Mr. KELLY. 

Mr. KELLY rose. 

The PRESIDENT pro tempore. Mr. Senator Keiuy, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. KELLY. Guilty. 

The SECRETARY. Mr. KERNAN. 

Mr. KERNAN rose, 

The PRESIDENT pro tempore. Mr. Senator KERNAN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. KERNAN. Guilty. 

The Secretary. Mr. Key. 

Mr. KEY rose. 

The PRESIDENT pro tempore. Mr. Senator KEY, how say you? Is 
the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. KEY. Guilty. 

The SEcRETARY. Mr. LOGAN. 

Mr. LOGAN rose. 

The PRESIDENT pro tempore. Mr. Senator LOGAN, what say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr.LOGAN. Mr. President,section 4 of article 2 of the Constitution 
provides that “ the President, Vice-President and all civil officers of 
the United States shall be removed from office on impeachment for, and 
conviction of, treason, bribery, or other high crimes and misdemeanors.” 
Inasmuch as William W. Belknap was not a “civil officer of the United 
States” at the time he was impeached by the House of Representatives, 
the Senate sitting asa court of impeachment has no legal authority to 
try him for the offenses charged. The Constitution in my judgment 
contemplates the impeachment of persons in oflice as a mode of re- 
moval from office of persons who commit impeachable offenses and are 
not dismissed or put out of office by some other mode. I believe that 
disqualification can only be added to the judgment of removal of the 
oflicer from office. The judgment of the Senate under the Constitu- 
tion in cases of impeachment must be removal from office, and inas- 
much as a person not holding an office cannot be removed from office, 
therefore for want of any constitutional authority the Senate of 


the United States cannot try a citizen of the United States on articles | 


of impeachment for high crimes and misdemeanors he not holding a 
civil office at the time of the impeachment. Believing that I am 
not required to pronounce on the facts as a judge without jurisdic- 
tion to try the case, I vote “ nét guilty.” 

The SECRETARY. Mr. MCCREERY. 

Mr. McCREERY rose. 

The PRESIDENT pro tempore. Mr. Senator McCreery, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. McCREERY. Guilty. 

The SECRETARY. Mr. McDona.p. 

Mr. MCDONALD rose. 


The PRESIDENT pro tempore. Mr. Senator McDONALD, how say | 


you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 





Mr. McDONALD. Guilty. 

The SECRETARY. Mr. MCMILLAN. 

Mr. McMILLAN rose. 

The PRESIDENT pro tempore. Mr. Senator MCMILLAN, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? ; 

Mr. McMILLAN. Not guilty, for want of jurisdiction. 

The Secretary. Mr. Maxey. 

No response. 

The SECRETARY. Mr. MERRIMON. 

Mr. MERRIMON rose. 

The PRESIDENT pro tempore. Mr. Senator MERRIMON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? . 

Mr. MERRIMON. Guilty. 

The SECRETARY. Mr. MITCHELL. 

Mr. MITCHELL rose. 

The PRESIDENT pro tempore. Mr.Senator Mircue.y, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. MITCHELL. Guilty. 

The Secretary. Mr. MORRILL. 

Mr. MORRILL rose. 

The PRESIDENT pro tempore. Mr. Senator MoRRILL, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. MORRILL. Guilty. 

The SECRETARY. Mr. Morron. 

No response. 

Mr. SHERMAN. I regret to say that the Senator from Indiana 
[Mr. Morton } fell in his committee-room not long since and is now 
suffering severe pain, or he would be present to vote. He has requested 
me to make this announcement to the Senate, hoping that he will be 
present before the close of the vote. 

The PRESIDENT pro tempore, (to the Secretary ) Call the next. 

The SECRETARY. Mr. NoRwoop. 

Mr. NORWOOD rose. 

The PRESIDENT pro tempore. Mr. Senator Norwoop, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article ? 

Mr. NORWOOD. Guilty. 

The Secretary. Mr. OGLEsBY. 

Mr. OGLESBY rose. 

The PRESIDENT pro tempore. Mr. Senator OGLESBY, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. OGLESBY. The question of jurisdiction in this case raised by 
the pleadings having been settled by the Senate, thongh adversely to 
my understanding of the Constitution, nothing is left but to pass 
upon the proofs under each article. As I do not enterta/n a reasona- 
ble doubt of guilt under this article, my vote is “guilty.” 

The Secretary. Mr. PApDock. 

Mr. PADDOCK rose. 

The PRESIDENT pro tempore. Mr. Senator PAppocK, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article ? 

Mr. PADDOCK. Having once voted against jurisdiction in this 
case I cannot now vote for the conviction of the respondent, who, in 
my opinion, is not amenable to this court. Absence of authority to 
hold the accused when impeached, he being then as now a private 
citizen and in no sense a civil officer of the United States, continues 
throughout until final judgment, and I vote now as thea, for want 
of jurisdiction, “not guilty.” 

The Secretary. Mr. PATTERSON. 

Mr. PATTERSON rose. 

The PRESIDENT pro tempore. Mr. Senator PATTERSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. PATTERSON. On the jurisdictional inquiry I have no great 
difficulty. But becanse, as I understand it, a conviction is asked 
under this article for bribery as defined by the statute, as by that stat- 
ute the accused must have received, asked, or accepted the money or 


other thing with intent to have his decision or action on some question, 


matter, cause, or proceeding influenced thereby, and as the testimony so 
far from satisfying me of this cardinal fact, this intent, this influence, 
the very pivot or hinge upon which the whole offense of bribery 
turns, beyond a reasonable doubt, is quite wanting in everything like 
directness and force or any approach to conclusiveness, (and I am not 
called upon to go beyond this,) I feel bound to vote “not guilty.” 

The Secretary. Mr. RANDOLPH. 

Mr. RANDOLPH rose. 

The PRESIDENT pro tempore. Mr. Senator RANDOLPH, how say 
| you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. RANDOLPH. Guilty. 

The Secretary. Mr. RANsoM. 

Mr. RANSOM rose. 

The PRESIDENT pro tempore. Mr. Senator RANSOM, how say you? 
| Is the respondent, William W. Belknap, guilty or not guilty of high 





| crimes and misdemeanors as charged in this article? 
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Mr. RANSOM. Guilty. 

The Secretary. Mr. ROBERTSON. 

Mr. ROBERTSON rose. 

The PRESIDENT pro tempore. Mr. Senator ROBERTSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. ROBERTSON. Guilty. 

The SECRETARY. Mr. SARGENT. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore. Mr. Senator SARGENT, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeaners as charged in this article? 

Mr. SARGENT. Guilty. 

The SECRETARY. Mr. SAULSBURY. 

Mr. SAULSBURY rose. 

The PRESIDENT pro tempore. Mr. Senator SauLsBuRY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. SAULSBURY. Guilty. 

The SECRETARY. Mr. SHARON. 

No response, 

The SECRETARY. Mr. SHERMAN. 

Mr. SHERMAN rose, 

The PRESIDENT pro tempore. Mr. Senator SvERMAN, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. SHERMAN. Guilty. 

The Secretary. Mr, SPENCER. 

Mr. SPENCER rose. 

The PRESIDENT pro tempore. Mr. Senator SPENCER, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. SPENCER. Believing that the Senate has no jurisdiction and 
that the entire proceedings are void, I vote “not guilty” on that 
round, 

The SECRETARY. Mr. STEVENSON. 

Mr. STEVENSON rose. 

The PRESIDENT pro tempore. Mr. Senator STEVENSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high erimes and misdemeanors as charged in this article ? 

Mr. STEVENSON. Guilty. 

The Secretary. Mr. THURMAN. 

Mr. THURMAN rose. ° 

The PRESIDENT pro tempore. Mr. Senator TuurMaNn, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article ? 

Mr. THURMAN. Guilty. 

The SkcRETARY. Mr. WADLEIGH. 

Mr. WADLEIGH rose. 

The PRESIDENT pro tempore. Mr. Senator WapLEIGH, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. WADLEIGH. Guilty. 

The SecRETARY. Mr. WALLACE. 

Mr. WALLACE rose. . 

The PRESIDENT pro tempore. Mr. Senator WALLACE, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. WALLACE. Guilty. 

The SECRETARY. Mr. WEsT. 

Mr. WEST rose. 

The PRESIDENT pro tempore. Mr. Senator Wrest, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WEST. Believing that the Senate has jurisdiction of the trial 
of impeachments only in the case of a civil officer, and not of a pri- 
vate citizen, | vote “ not guilty” on that ground. 

The Secretary, Mr. Wuyre. 

Mr. WHYTE rose. 

The PRESIDENT pro tempore. Mr. Senator Wirytr, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WHYTE. Guilty. 

The SECRETARY. Mr, WINDOM. 

Mr. WINDOM rose, 

The PRESIDENT pro tempore. Mr. Senator WINDoM, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. WINDOM. For lack of jurisdiction, and without expressing 
any opinion upon the evidence, I answer “ not guilty.” 

The SECRETARY. Mr, WITHERS. 

Mr. WITHERS rose. 

The PRESIDENT pro tempore. Mr. Senator WiTHERS, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article f 

Mr. WITHERS. Guilty. 

The SECRETARY. Mr. WriguHt. 

Mr. WRIGHT rose. 

The PRESIDENT pro tempore. Mr. Senator Wriat, how say you? 


Is the respondént, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WRIGHT. Mr. President, for reasons stated when the juris- 
dictional inquiry was before us, I have no difficulty upon that point. 
If I had, I should feel that the resolve of the Senate had settled it for 
me in the present attitude of this case, and that it must so remain 
until reversed or set aside ; but because, as I understand it, a convic- 
tion under this article is asked for bribery as detined by the statute, 
as by that statute the accused must have received, asked, or acceptep 
the money or other thing with intent to have his decision or action 
on some question, matter, cause, or proceeding influenced thereby, 
and as the testimony so far from satisfying me of this cardinal fact, 
this intent, this influence, the very pivot or hinge on which the whole 
otfense of bribery turns—I say because it does not satisfy me upon 
this point beyond a reasonable doubt, and because it is quite wanting 
in everything like directness and force or any approach to conclu- 
siveness, (and I am not called to go beyond this,) 1 feel bound to vote 
“not guilty.” My grounds for this conclusion I shall state more at 
length in the brief opinion which I shall file under the rule. 

Mr. COCKRELL. Mr. President, I desire to state that my col- 
league, Mr. Boay, is detained at home in consequence of the death of 
his daughter. 

The PRESIDENT pro tempore. The Secretary will read the names 
of those voting. 

The Secretary read the names of those voting guilty, and not guilty, 
as follows : 

GUILTY—Messrs. Bayard, Booth, Cameron of Pennsylvania, Cockrell, Cooper 
Davis, Dawes, Dennis, Edmunds, Gordon, Hamilton, Harvey, Hitchcock, Kelly, 
Kernan, Key, McCreery, McDonald, Merrimon, Mitchell, Morrill, Norwood, Ogles 
by, Randolph, Ransom, Robertson, Sargent, Saulsbury, Sherman, Stevenson, Thur 
man, Wadleigh, Wallace, Whyte, and Withers—35. 

NOT GUILTY—Messrs. Allison, Anthony, Boutwell, Bruce, Cameron of Wiscon 
sin, Christiancy, Conkling, Conover, Cragin, Dorsey, Eaton, Ferry, Frelinghuysen 
Hamlin, Howe, Ingalls, Jones of Nevada, Logan, McMillan, Paddock, Patterson, 


Spencer, West, Windom, and Wright—25. 


Mr. CONKLING. I inquire whether one additional member of the 
Senate was not present and so announced ? 

The PRESIDENT pro tempore. He was, but did not vote. On this 
article 35 Senators vote “guilty” and 25 Senators vote “not guilty,” 
and one has declined to vote. Two-thirds of the membeis present 
not sustaining the first article, the respondent is acquitted upon this 
article. The Secretary will read the next article. 

The Secretary read article 2, as follows: 

Articie IL 

That said William W. Belknap, while he was in office as Secretary of War of 
the United States of America, dia, at the city of Washington, in the District of 
Columbia, on the 4th day of November, 1873, willfully, corruptly, and unlawfully 
take and receive from one Caleb P. Marsh the sum of $1,500, in consideration that 
he would continue to permit one John 8S. Evans to maintain a trading establishment 
at Fort Sill, a military post of the United States, which said establishment said 
Belknap, as Secretary of War as aforesaid, was authorized by law to permit to be 
maintained at said military post, and which the said Evans had been before that 
time appointed by said Belknap to maintain; and that said Belknap, as Secretary 
of War as aforesaid, for said consideration, did corruptly permit the said Evans to 
continue’to maintain the said trading establishment at said military post. And so 
the said Belknap was thereby guilty, while he was Secretary of War, of a high 
misdemeanor in his said office. 

The PRESIDENT pro tempore. The Secretary will call the roll of 
Senators alphabetically. 

The SECRETARY. Mr. ALCORN. 

No response. 

The Secretary. Mr. ALLISON. 

Mr. ALLISON rose. 

The PRESIDENT pro tempore. Mr. Senator ALLISON, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. ALLISON. Mr. President, I answer “not guilty;” basing my 
vote upon this article on the same ground that I stated in regard 
to the first article, namely, that Mr. Belknap when impeached by the 
House of Representatives was a private citizen and not a civil oflicer 
of the United States within the meaning of the Constitution. 

The Secretary. Mr. ANTHONY. 

Mr. ANTHONY rose. 

The PRESIDENT pro tempore. Mr. Senator ANTHONY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. ANTHONY. Believing that the respondent was not a civil 
officer of the United States, and was not liable to impeachment when 
impeachment was voted by the House of Representatives, I say “not 
guilty.” 

The SECRETARY. Mr. BARNUM. 

No response. 

The SecreTaRY. Mr. BAYARD. 

Mr. BAYARD rose. 

The PRESIDENT pro tempore. Mr. Senator BAYARD, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. BAYARD. Guilty. 

The Secretary. Mr. Boay. 

No response. 

The Secretary. Mr. Boota. 

Mr. BOOTH rose. 
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The PRESIDENT pro tempore. Mr. Senator Boorn, how say you? 


Is the respondent, William W. Belknap, guilty or not guilty of the 


Is the respondent, William W. Belknap, guilty or not guilty of a high | high misdemeanor as charged in this article? 


misdemeanor as charged in this article? 

Mr. BOOTH. Guilty. 

The SECRETARY. Mr. BOUTWELL. 

Mr. BOUTWELL rose. 

The PRESIDENT pro tempore. Mr. Senator BouTWELL, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. BOUTWELL. I say “not guilty,” and for the reasons stated in 
connection with my vote upon the charges contained in the first 
article. 

The SECRETARY. 

Mr. BRUCE rose. 

The PRESIDENT pro tempore. Mr. Senator Bruce, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. BRUCE. For the reasons already stated on the first article, I 
answer “ not guilty.” 
The SECRETARY. 

No response. 

The SECRETARY. Mr. CAMERON, of Pennsylvania. 

Mr. CAMERON, of Pennsylvania, rose. 

The PRESIDENT pro tempore. Mr. Senator CAMERON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article? 

Mr. CAMERON, of Pennsylvania. Guilty. 

The SECRETARY. Mr. CAMERON, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro tempore. Mr. Senator CAMERON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article ? 

Mr. CAMERON, of Wisconsin. Not guilty, for want of jurisdiction. 

The SECRETARY. Mr. CHRISTIANCY. 

Mr. CHRISTIANCY rose. 

The PRESIDENT pro tempore. Mr. Senator CriRIsTIANCY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article? 

Mr. CHRISTIANCY. For the reasons I have stated already in re- 
gard to the first article, I say “not guilty.” 

The SECRETARY. Mr. CLAYTON. 

No response. 

The SECRETARY. Mr. COCKRELL. 

Mr. COCKRELL rose. 

The PRESIDENT pro tempore. Mr. Senator COCKRELL, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. COCKRELL. Guilty. 

The SkCRETARY. Mr. CONKLING. 

Mr. CONKLING rose. 

The PRESIDENT pro tempore. Mr. Senator CONKLING, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. CONKLING. This impeachment being against a private citi- 
zen, Who holds no civil office and held none when impeached, the Con- 
stitution, as I understand it, does not tolerate such a proceeding, and 
therefore I vote “not guilty,” not being permitted, owing toa change 
in the standing rules of the Senate made yesterday by twenty-six 
Senators, to express in any other way my judgment that the whole 
proceeding is void. 

The SEcRETARY. Mr. CONOVER. 

Mr. CONOVER rose. 

The PRESIDENT pro tempore. Mr. Senator CONOVER, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. CONOVER. Not guilty. 

The SecreTaRY. Mr. Coorer. 

Mr. COOPER rose. 

The PRESIDENT pro tempore. Mr. Senator Coorer, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. COOPER. Guilty. 

The Secretary. Mr. CRAGIN. 

Mr. CRAGIN rose. 

The PRESIDENT pro tempore. Mr. Senator CrRaGty, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. CRAGIN. Without attempting to decide whether the charges 
against William W. Belknap as contained in this article are proven 
or not proven, I vote “not guilty,” for the same reasons that I gave for 
my vote upon the first article. 

The Secretary. Mr. Davis. 

Mr. DAVIS rose. 

The PRESIDENT pro tempore. Mr. Senator Davis, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. DAVIS. Guilty. 

The SkcrETARY. Mr. Dawes. 

Mr. DAWES rose. 

The PRESIDENT pro tempore. - Mr. Senator Dawes, how say you? 


Mr. BRUCE. 


Mr. BURNSIDE. 


Mr. DAWES. Guilty. 

The SecRETARY. Mr. DENNIs. 

Mr. DENNIS rose. 

The PRESIDENT pro tempore. Mr. Senator DENNIS, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a 
high misdemeanor as charged in this article? 

Mr. DENNIS. Guilty. 

The SecRETARY. Mr. Dorsey. 

Mr. DORSEY rose. 

The PRESIDENT pro tempore. Mr. Senator DorskEy, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a’ 
high misdemeanor as charged in this article ? 

Mr. DORSEY. Forthe reasons already assigned, I vote “not guilty 

The SECRETARY. Mr. EATON. 

Mr. EATON rose. 

The PRESIDENT pro tempore. Mr. Senator Eaton, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. EATON. Not guilty, for the reasons which I gave as govern- 
ing my vote upon the first of these articles. 

The SEcRETARY. Mr. EDMUNDs. 

Mr. EDMUNDS rose. 

The PRESIDENT pro tempore. Mr. Senator EDMUNDs, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. EDMUNDS. Guilty. 

The SECRETARY. Mr. FERRY. 

Mr. FERRY rose. 

The PRESIDENT pro tempore. Mr. Senator Ferry, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. FERRY. Not guilty, for the same reasons upon which I based 
my conclusion in connection with the first article. 

The SECRETARY. Mr. FRELINGHUYSEN. 

Mr. FRELINGHUYSEN rose. 

The PRESIDENT pro tempore. Mr. Senator FRELINGHUYSEN, how 
say you? Isthe respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. FRELINGHUYSEN. For the reasons I have given in response 
to the first article and for the reason stated in my opinion which is 
in the record, “‘ not guilty.” 

The SECRETARY. Mr. GOLDTHWAITE. 

No response. 

The SecRETARY. Mr. GORDON. 

Mr. GORDON rose. 

The PRESIDENT pro tempore. Mr. Senator GORDON, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. GORDON. Guilty. 

The Secretary. Mr. HAMILTON. 

Mr. HAMILTON rose. 

The PRESIDENT pro tempore. Mr. Senator HAMILTON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. HAMILTON. Guilty. 

The Secretary. Mr. HAMLIN. 

Mr. HAMLIN rose. 

The PRESIDENT pro tempore. Mr. Senator HAMLIN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. HAMLIN. For the same reasons which I gave upon the first 
article, I vote “not guilty.” 

The Secretary. Mr. HARVEY. 

Mr. HARVEY rose. 

The PRESIDENT protempore. Mr. Senator Harvey, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. HARVEY. For the same reasons stated for my vote on the 
first article, I vote on this article “ guilty.” 

The SecRETARY. Mr. HITCHCOCK. 

Mr. HITCHCOCK rose. 

The PRESIDENT pro tempore. Mr. Senator Hitcncock, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. HITCHCOCK. Guilty. 

The SECRETARY. Mr. Howe. 

Mr. HOWE rose. 

The PRESIDENT pro tempore. Mr. Senator How®¥, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. HOWE. Not guilty. 

The SECRETARY. Mr. INGALLS, 

Mr. INGALLS rose. 

The PRESIDENT pro tempore. Mr. Senator INGALLs, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. INGALLS. Upon the grounds previously assigned in my re- 
sponse to the first article, I answer “not gnilty.” 
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The SecRETARY. Mr, JOHNSTON. 

No response. 

The Secretary. Mr. Jones, of Florida, 

No response. 

The Secretary. Mr. Jones, of Nevada. 

Mr. JONES, of Nevada, rose. 

The PRESIDENT pro tempore. Mr. Senator JONES, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. JONES, of Nevada. Not guilty. 

The SECRETARY. Mr. KELLY. 

Mr. KELLY rose. 

The PRESIDENT pro tempore. Mr. Senator KELLY, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. KELLY. Guilty. 

The SkcrReETARY. Mr. KERNAN, 

Mr. KERNAN rose. 

The PRESIDENT pro tempore. Mr. Senator KERNAN, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. KERNAN. Guilty. 

The Secretary. Mr, Key. 

Mr. KEY rose. 

The PRESLDENT pro tempore. Mr. Senator Kry, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. KEY. Guilty. 

The SECRETARY. Mr. LOGAN. 

Mr. LOGAN rose. 

The PRESIDENT pro tempore. Mr, Senator LOGAN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. LOGAN. Mr. President, for the same reasons I stated for my 
vote on the first article, and believ ing that this proceeding against a 
private citizen is fraught with great danger in setting a precedent for 
the unlawful exercise of power in the future, I vote “not guilty.” 

The Secretary. Mr. McCREERY. 

Mr. McCREERY rose. 

The PRESIDENT pro tempore. Mr. Senator McCREERY, how say 
yout Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. MCCREERY. Guilty. 

The Secretary. Mr. MCDONALD. 

Mr. McDONALD rose. 

The PRESIDENT pro iempore. Mr. Senator MCDONALD, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. McDONALD. Guilty. 

The SECRETARY. Mr. MCMILLAN. 

Mr. McMILLAN rose. 

The PRESIDENT pro tempore. Mr. Senator MCMILLAN, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. McMILLAN. Not guilty, for want of jurisdictlon. 

The SECRETARY. Mr. MAXEY. 

Mr. MAXEY rose. 

The PRESIDENT pro tempore. Mr. Senator MAxry, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. MAXEY. Guilty. 

The Secretary. Mr. MERRION. 

Mr. MERRIMON rose. 

The PRESIDENT pro tempore. Mr. Senator MERRIMON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article? 

Mr. MERRIMON. Guilty. 

The Secretary. Mr. MircHe.y, 

Mr. MITCHELL rose. 

The PRESIDENT pro tempore. Mr. Senator MitcHELL, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article ? 

Mr. MITCHELL. Guilty. 

The Secretary. Mr. MORRILL, 

Mr. MORRILL rose. 

The PRESIDENT pro tempore. Mr. Senator Morritt, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article? 

Mr. MORRILL. Guilty. 

The Secretary. Mr. Morton. 

No response. 

The Secretary. Mr. Norwoop. 

Mr. NORWOOD rose. 

The PRESIDENT pro tempore. Mr. Senator Norwoop, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article? 

Mr. NORWOOD. Guilty. 

The SECRETARY. Mr. OGLESBY. 

Mr. OGLESBY rose. 

The PRESIDENT pro tempore. Mr. Senator OGLEsSBY, how say 


you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article f : 

Mr. OGLESBY. Under the statement made before as applicable to 
the first charge and to this alike, “ guilty.” 

The SecRETARY. Mr. PADDOCK. 

Mr. PADDOCK rose. 

The PRESIDENT pro tempore. Mr. Senator PADDOCK, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. PADDOCK. Believing that under a republican form of goy- 
ernment like ours the impeachment rules of a monarchical goyern- 
ment like that of Great Britain should not furnish the light by whic), 
the Constitution shall be interpreted, and that such jurisdiction as is 
claimed in this case is without warrant of authority in the Constitu 
tion except through such interpretation and for the reasons before 
assigned, I vote “ not guilty.” 

The Secretary. Mr. PATTERSON. 

Mr. PATTERSON rose. 

The PRESIDENT pro tempore. Mr. Senator PATTERSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? ; 

Mr. PATTERSON, Not guilty. 

The Secretary. Mr. RANDOLPH. 

Mr. RANDOLPH rose. 

The PRESIDENT pro tempore. Mr. Senator RANDOLPH, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. RANDOLPH. Guilty. 

The SkcRETARY. Mr. RANSOM. 

Mr. RANSOM rose. 

The PRESIDENT pro tempore. Mr. Senator RANsom, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article f 

Mr. RANSOM. Guilty. 

The SECRETARY. Mr. ROBERTSON. 

Mr. ROBERTSON rose. 

The PRESIDENT pro tempore. Mr. Senator ROBERTSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. ROBERTSON. Guilty. 

The SECRETARY. Mr. SARGENT. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore. Mr. Senator SARGENT, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. SARGENT. Guilty. 

The SECRETARY. Mr. SAULSBURY. 

Mr. SAULSBURY rose. 

The PRESIDENT pro tempore. Mr. Senator SAULSBURY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. SAULSBURY. Guilty. 

The SECRETARY. Mr. SHARON. 

No response. 

The SECRETARY. Mr. SHERMAN. 

Mr. SHERMAN rose. 

The PRESIDENT pro tempore. Mr. Senator SHERMAN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. SHERMAN. Guilty. 

The SECRETARY. Mr. SPENCER. 

Mr. SPENCER rose. 

The PRESIDENT pro tempore. Mr. Senator SPENCER, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. SPENCER. For reasons before stated I yote “ not guilty.” 

The SECRETARY. Mr. STEVENSON. 

Mr. STEVENSON rose. 

The PRESIDENT pro tempore. Mr. Senator STEVENSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. STEVENSON. Guilty. 

The Secretary. Mr. THURMAN. 

Mr. THURMAN rose. 

The PRESIDENT pro tempore. Mr. Senator THURMAN, how say 
you? Isthe respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article? 

Mr. THURMAN. Guilty. 

The SecrRETARY. Mr. WADLEIGH. 

Mr. WADLEIGH rose. 

The PRESIDENT pro tempore. Mr. Senator WADLEIGH, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article ? 

Mr. WADLEIGH. Guilty. 

The Secretary. .Mr. WALLACE. 

Mr. WALLACE rose. 

The PRESIDENT pro tempore. Mr. Senator WALLACE, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article? 

Mr. WALLACE, Guilty. 








The Secretary. Mr. WEsT. 

Mr. WEST rose. ce 

The PRESIDENT pro tempore. Mr. Senator WEsT, how say you? Is 
the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. WEST. For the reasons already assigned by me in giving my 
vote upon the first article, I vote “not guilty.” 

The SECRETARY. Mr. WHYTE. 

Mr. WHYTE rose. 

The PRESIDENT pro tempore. Mr. Senator WiyTE, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged by this article? 

Mr. WHYTE. Guilty. 

The SecreTaRy. Mr. WINDOM. 

Mr. WINDOM rose. 

The PRESIDENT pro tempore. Mr. Senator W1NDOoM, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? _ ; 

Mr. WINDOM. Believing the proceedings in this case to be void 
for lack of jurisdiction, and without expressing an opinion upon the 
evidence, I answer “not guilty.” 

The SECRETARY. Mr. WITLIERS. 

Mr. WITHERS rose. 

The PRESIDENT pro tempore. Mr. Senator WiT11ERs, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty ofa high 
misdemeanor as charged in this article ? 

Mr. WITHERS. Guilty. 

The Secretary. Mr. WRIGHT. 

Mr. WRIGHT rose. 

The PRESIDENT proiempore. Mr. Senator Wricut, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
inisdemeanor, as charged in this article ? 

Mr. WRIGHT. For reasons stated in giving my vote under the first 
article, which reasons I need not here repeat, I vote “ not guilty.” 

The PRESIDENT pro tempore. The Secretary will read the names 
of those voting. 

The Secretary read the names as follows: 

GUILT Y—Messrs. Bayard, Booth, Cameron of Pennsylvania, Cockrell, Cooper, 
Davis, Dawes, Dennis, Edmunds, Gordon, Hamilton, Harvey, Hitchcock, Kelly, 
Kernan, Key, MeCreery, McDonald, Maxey, Merrimon, Mitchell, Morrill, Nor 
wood, Oglesby, Randolph, Ransom, Robertson, Sargent, Saulsbury, Sherman, Ste- 
venson, Thurman, Wadleigh, Wallace, Whyte. and Withers—36. 

NOT GUILTY—Messrs. Allison, Anthony, Boutwell, Bruce, Cameron of Wis 
consin, Christiancy, Conkling, Conover, Cragin, Dorsey, Eaton, Ferry, Frelinghuy 
sen, Hamlin, Howe, Ingalls, Jones of Nevada, Logan, McMillan, Paddock, Patter 
son, Spencer, West, Windom, and Wright—25. 

The PRESIDENT pro tempore. On this article thirty-six Senators 
vote guilty and twenty-five Senators vote not guilty. Two-thirds of 
the members present not sustaining the second article, the respondent 
is acquitted on this article. The Secretary will read the next article. 

The Secretary read article 3, as follows: 

ARTICLE ITT. 

That said William W. Belknap was Secretary of War of the United States of 
America before and during the month of October, 1870, and continued in office as 
such Seeretary of War until the 2d day of March, 1876; that as Secretary of War 
as aforesaid said Belknap had authority, under the laws of the United States, to 
appoint a person to maintain a trading establishment at Fort Sill, a military post 
of the United States, not in the vicinity of any city or town; that on the 10th day 
of October, 1870, said Belknap, as Secretary of War as aforesaid, did, at the city of 
Washington, in the District of Columbia, appoint one John S. Evans to maintain 
said trading establishment at said military post, and that said John S. Evans, by 
virtue of said appointment, has since, till the 2d day of March, 1876, maintained a 
trading establishment at said military post, and that said Evans, on the &th day of 
October, 1870, before he was so appointed to maintain said trading establishment 
as aforesaid, and in order to procure said appointment and to be continued therein, 
agreed with one Caleb P. Marsh that, in consideration that said Belknap would 
appoint him, the said Evans, to maintain said trading establishment at said mili- 
tary post, at the instance and request of said Marsh, he, the said Evans, would pay 
to him a large sum of money, quarterly, in advance, from the date of his said ap- 
pointment by said Belknap, to wit, $12,000 during the year immediately following 
the 10th day of October, 1870, and other large sums.of money, quarterly, during each 
year that he, the said Evans, should be permitted by said Belknap to maintain said 
trading establishment at said post; that said Evans did pay to said Marsh said sam 
of money quarterly during each year after his said appointment, until the month of 
December, 1875, when the last of said payments was made ; that said Marsh, upon 
the receipt of each of na, paid one-half thereof to him, the said Belknap. 
Yet the said Belknap, well knowing these facts, and having the power to remove 
said Evans from said position at any time and to — some other person to 
maintain said trading establishment, but criminally disregarding his duty as Sec- 
retary of War and basely prostituting his high office to his lust for private gain, 
did unlawfully and corruptly continue said Evans in said position and permit him 
to maintain said establishment at said military post during all of said time, to the 
great injury and damage of the officers and soldiers of the Army of the United 
States stationed at said post, as well as of emigrants, freighters, and other citizens 
of the United States, against public policy, and to the great disgrace and detriment 
of the public service ; whereby the said William W. Belknap was, as Secretary of 
War as aforesaid, guilty of high crimes and misdemeanors in office. 

The PRESIDENT pro tempore. The Secretary will call the roll of 
Senators. 

The SEcRETARY. Mr. ALCORN. 

No response. 

The Secretary. Mr. ALLISON. 

Mr. ALLISON rose. 


The PRESIDENT pro tempore. Mr. Senator ALLISON, how say you? | 


Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 


Mr. ALLISON. For the reasons already assigned, I answer “not 
guilty.” 
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The Secretary. Mr. ANTHONY. 

Mr. ANTHONY rose. 

The PRESIDENT pro tempore. Mr. Senator ANTHONY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. ANTHONY. For the reason assigned in my previous vote, 
that the respondent was not impeachable, I say “not guilty.” 

The SECRETARY. Mr. BARNUM. 

No response. 

The SECRETARY. Mr. Bayarp. 

Mr. BAYARD rose. 

The PRESIDENT pro tempore. Mr. Senator BAYARD, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. BAYARD. Guilty. 

The SEcRETARY. Mr. BoGy. 

No response. 

The SEcRETARY. Mr. Booru. 

Mr. BOOTH rose. 

The PRESIDENT pro tempore. Mr. Senator Bootu, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. BOOTH. Guilty. 

The Secretary. Mr. BOUTWELL. 

Mr. BOUTWELL rose. 

The PRESIDENT pro tempore. Mr. Senator BOUTWELL, how say 
you? Isthe respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. BOUTWELL. I say “not guilty,” for the reasons stated by me 
in connection with my vote upon the charges set forth in the first 
article. 

The SECRETARY. Mr. Bruce, 

Mr. BRUCE rose. 

The PRESIDENT pro tempore. Mr. Senator Bruce, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. BRUCE. For want of jurisdiction, I answer “not guilty.” 

The SECRETARY. Mr. BURNSIDE. 

No response, 

The SECRETARY. Mr. CAMERON, of Pennsylvania. 

Mr. CAMERON, of Pennsylvania, rose. 

The PRESIDENT pro tempore. Mr. Senator CAMERON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article ? 

Mr. CAMERON, of Pennsylvania. Guilty. 

The SECRETARY. Mr. CAMERON, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro tempore. Mr. Senator CAMERON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article ? 

Mr. CAMERON, of Wisconsin. Not guilty, for want of jurisdiction. 

The SecRETARY. Mr, CHRISTIANCY. 

Mr. CHRISTIANCY rose, 

The PRESIDENT pro tempore. Mr. Senator CHRISTIANCY, how say 
you? Is the respendent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. CHRISTIANCY. For the reasons I have already given in ref 
erence to the first article and for the further reason that neither this 
article nor any other article of the impeachment could be held good 
under the statute upon a motion in arrest of judgment in any crim- 
inal court, omitting, as it does, to charge the intent required by the 
statute, and, therefore, no statutory offense being charged and no 
proof of such intent being of any avail where itis not charged in the 
articles, and there being no article appropriate to an impeachable 
offense independent of the statute, I answer “not guilty.” 

The SECRETARY. Mr. CLAYTON. 

No response. 

The SECRETARY. Mr. COCKRELL. 

Mr. COCKRELL rose. 

The PRESIDENT pro tempore. Mr. Senator COCKRELL, how say 
you? Isthe respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. COCKRELL. Guilty. 

The SECRETARY. Mr. CONKLING. 

Mr. CONKLING rose. 

The PRESIDENT pro tempore. Mr. Senator CONKLING, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. CONKLING. To vote guilty on this impeachment I must on 
my oath find three things: first, that impeachment will lie against a 
private citizen holding no civil office; second, that the acts charged 
are impeachable; and third, that they are proved. I cannot find the 
first of these things, and therefore I must vote “ not guilty,” in which 
vote I consider no question except the first one,—the question of ju- 
risdiction. 

The Secretary. Mr. CONOVER. 

Mr. CONOVER rose. 

The PRESIDENT pro tempore. Mr. Senator CONOVER, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 
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Mr. CONOVER. Not guilty. 

The Secretary. Mr. Cooper, 

Mr. COOPER rose. 

Phe PRESIDENT pro tempore. Mr. Senator Coorrr, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. COOPER. Guilty. 

Phe Secretary. Mr. CRAGIN. 

Mr. CRAGIN rose. 

Phe PRESIDENT pro tempore. Mr. Senator CRaGin, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. CRAGIN. My judgment tells me to vote “ not guilty,” for the 
reason that I am of opinion that the Senate has no jurisdiction to try 
or convict said Belknap on any charges whatsoever, because he is not, 
and was not at the time of his impeachment by the House of Repre- 
sentatives, a civil officer within the meaning of the Constitution of 
the United States. 

Phe SecketTary. Mr. Davis. 

Mr. DAVIS rose. 

The PRESIDENT pro tempore. Mr. Senator Davis, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. DAVIS. Guilty. 

The SECRETARY. Mr. DaWEs. 

Mr. DAWES rose. 

The PRESIDENT pro tempore. Mr. Senator DaAWEs, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. DAWES. Guilty. 

The Secretary. Mr, DENNIS. 

Mr. DENNIS rose. 

The PRESIDENT pro tempore. Mr. Senator DENNIS, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. DENNIS. Guilty. 

The Secretary. Mr. Dorsey. 

Mr. DORSEY rose. 

The PRESIDENT pro tempore. Mr. Senator Dorsrty, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. DORSEY. For the reason I assigned in voting on the preced- 
ing articles, I repeat the vote “not guilty.” 

fhe Secretary. Mr. Eaton. 

Mr. EATON rose. 

The PRESIDENT pro tempore. Mr. Senator Eaton, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. EATON. Not guilty. I am governed in this vote by the same 
reasons Which I gave in announcing my vote on the first article. 

Phe Secretary. Mr. EpMUNDs. 

Mr. EDMUNDS rose. 

The PRESIDENT pro tempore. Mr. Senator EpMuNpDs, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. EDMUNDS. Guilty. 

The SECRETARY. Mr. FERRY. 

Mr. FERRY rose. 

The PRESIDENT pro tempore. Mr. Senator Ferry, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. FERRY. For a like reason to that given on articles 1 and 2— 
a want of jurisdiction—I vote “ not guilty.” 

The Secretary. Mr. FRELINGHUYSEN. 

Mr. FRELINGHUYSEN rose. 

The PRESIDENT pro tempore. Mr. Senator FRELINGHUYSEN, how 
say you? Isthe respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. FRELINGHUYSEN. For the reasons I have already given, 
“not guilty.” 

The Secretary. Mr. GOLDTHWAITE. 

No response. 

The Secretary. Mr. Gordon, 

Mr. GORDON rose. 

The PRESIDENT pro tempore. Mr. Senator GoRDON, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. GORDON. Guilty. 

The Secretary. Mr. HAMILTON. 

Mr. HAMILTON rose. 

The PRESIDENT pro tempore. Mr. Senator TIAMILTON, how say 
? Is the respondent, William W. Belknap, guilty or not guilty 


yout 
of high crimes and misdemeanors as charged in this article ? 

Mr. HAMILTON. Guilty. 

The Secretary. Mr. HAMLIN. 

Mr. HAMLIN rose. 

The PRESIDENT pro tempore. Mr. Senator HAMLIN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 
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Mr. HAMLIN. Forreasons given upon the first article, “not guilty,” 
The Secretary. Mr. HARVEY. - 
Mr. HARVEY rose. 

The PRESIDENT pro tempore. Mr.Senator HARVEY, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. HARVEY. For the reasons stated in connection with my vote 
on the first article, I vote on this article “ guilty.” 

The Secrerary. Mr. HircHcock. 

Mr. HITCHCOCK rose. 

The PRESIDENT pro tempore. Mr. Senator HitrcHcock, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. HITCHCOCK. Guilty. 

The Secretary. Mr. Howe. 

Mr. HOWE rose. 

The PRESIDENT pro tempore. Mr. Senator Howr, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. HOWE. Not guilty. 

The Secretary. Mr. INGALLS. 

Mr. INGALLS rose. 

The PRESIDENT pro tempore. Mr. Senator INGALLS, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. INGALLS. For the same reasons and upon the same grounds 
heretofore assigned, I answer “not guilty.” 

‘Phe Secretary. Mr. JOHNSTON. 

No response. 

The Secretary. Mr. JONEs, of Florida. 

No response. 

The Secretary. Mr. Jones, of Nevada. 

Mr. JONES, of Nevada, rose. 

The PRESIDENT pro tempore. Mr. Senator JonEs, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. JONES, of Nevada. Not guilty. 

The Srcretary. Mr. KELLY. 

Mr. KELLY rose. 

The PRESIDENT pro tempore. Mr. Senator KELLY, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. KELLY. Guilty. 

The Secrerary. Mr. KERNAN. 

Mr. KERNAN rose. 

The PRESIDENT pro tempore. Mr. Senator KERNAN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. KERNAN. Guilty. 

The Secretary. Mr. Kry. 

Mr. KEY rose. 

The PRESIDENT pro tempore. Mr. Senator Key, how say you? Is 
the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. KEY. Guilty. 

The Secretary. Mr. LOGAN. 

Mr. LOGAN rose. 

The PRESIDENT pro tempore. Mr. Senator LOGAN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. LOGAN. Mr. President, this proceeding being in direct oppo- 
sition to the well-established construction of the Constitution of the 
United States for over three-quarters of a century, and believing that 
it was never contemplated by the framers of our fundamental law 
that private citizens should be arraigned and tried before the Senate 
of the United States on articles of impeachment in order to follow 
old English precedents, but that this was one of the things intended 
to be avoided, and for the reasons heretofore given for my vote on 
the first article, I vote “not guilty.” 

The Secretary. Mr. McCREERY. 

Mr. McCREERY rose. 

The PRESIDENT pro tempore. Mr. Senator McCREERY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. McCREERY. Guilty. 

The Secretary. Mr. MCDONALD. 

Mr. McDONALD rose. 

The PRESIDENT pro tempore. Mr. Senator McDONALD, how say 
you? Is the respondent, Wiiliam W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. McDONALD. Guilty. 

The Secretary. Mr. MCMILLAN. 

Mr. McMILLAN rose. 

The PRESIDENT pro tempore. Mr. Senator MCMILLAN, how say 
you? Is the smmediont, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. McMILLAN. Not guilty, for want of jurisdiction, 

The Secretary. Mr. Maxey, 

Mr. MAXEY rose. 
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The PRESIDENT pro tempore. Mr. Senator Maxry, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. MAXEY. Guilty. 

The SECRETARY. Mr. MERRIMON. 

Mr. MERRIMON rose. 

The PRESIDENT pro tempore. Mr. Senator MreRRiMon, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. MERRIMON. Guilty. 

The SECRETARY. Mr. MITCHELL. 

Mr. MITCHELL rose. 

The PRESIDENT pro tempore. 


Mr. Senator MITCHELL, how say 
you ? 


Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. MITCHELL. Guilty. 

The SecreTARY. Mr. MorRILL. 

Mr. MORRILL rose. 

‘The PRESIDENT pro tempore. Mr. Senator MORRILL, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. MORRILL. Guilty. 

‘The SECRETARY. Mr. Morton. 

No response. 

The Secretary. Mr. Norwoop. 

Mr. NORWOOD rose. 

The PRESIDENT pro tempore. Mr. Senator Nonwoon, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. NORWOOD. Guilty. 

The SECRETARY. Mr. OGLEsBy. 

Mr. OGLESBY rose. 

The PRESIDENT pro tempore. Mr. Senator OGLESBY, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. OGLESBY. Guilty. 

The SkcRETARY. Mr. Pappocx. 

Mr. PADDOCK rose. 

The PRESIDENT pro tempore. Mr. Senator PADDOCK, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. PADDOCK. For the reasons before assigned, and without ref- 
erence tothe matters charged in the article, I vote “ not guilty.” 

The SkcreTaRY. Mr. PATTERSON. 

Mr. PATTERSON rose. 

The PRESIDENT pro tempore. Mr. Senator PATTERSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. PATTERSON. Not guilty. 

The Secretary. Mr. RANDOLPH. 

Mr. RANDOLPH rose. 

The PRESIDENT pro tempore. Mr. Senator RANDOLPH, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. RANDOLPH. Guilty. 

The Secretary. Mr. Ransom. 

Mr. RANSOM rose. 

The PRESIDENT pro tempore. Mr. Senator RANSOM, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. RANSOM. Guilty. 

The Secretary. Mr. ROBERTSON. 

Mr. ROBERTSON rose. 

The PRESIDENT pro tempore. Mr. Senator RoBERTSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. ROBERTSON. Guilty. 

The SECRETARY. Mr. SARGENT. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore. Mr. Senator SARGENT. How say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. SARGENT. ° Guilty. 

The SECRETARY. Mr. SAULSBURY. 

Mr. SAULSBURY rose. 

The PRESIDENT pro tempore. Mr. Senator SAULsBURY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. SAULSBURY. Guilty. 

The SECRETARY. Mr. SHARON. 

No response. 

The SecrETARY. Mr. SHERMAN. 

Mr. SHERMAN rose. 

The PRESIDENT pro tempore. Mr. Senator SHERMAN, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. SHERMAN. Guilty. 

The SkcRETARY. Mr. SPENCER. 

Mr. SPENCER rose. 


The PRESIDENT pro tempore. Mr. Senator SPENCER, how say you? 


BELKNAP. 


Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. SPENCER. For the reasons I have already stated I vote “not 
guilty.” 

THE SECRETARY. Mr. STEVENSON. 

Mr. STEVENSON rose. 

The PRESIDENT pro tempore. Mr. Senator STEVENSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. STEVENSON. Guilty. 

The Secretary. Mr. THURMAN. 

Mr. THURMAN rose. 

The PRESIDENT pro tempore. Mr. Senator TnurMAN, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. THURMAN. Guilty. 

The Secretary. Mr. WADLEIGH. 

Mr. WADLEIGIHI rose. 

The PRESIDENT pro tempore. Mr. Senator WApLEIGH, how say 
you? Is the respondent William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article ? 

Mr. WADLEIGH. Guilty. 

The Secretary. Mr. WALLACE. 

Mr. WALLACE rose. 

The PRESIDENT pro tempore. Mr. Senator WALLACE, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. WALLACE. Guilty. 

The Secretary. Mr. WEstT. 

Mr. WEST rose. 

The PRESIDENT pro tempore. Mr. Senator Wrst, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WEST. For the reason already assigned by me in giving my 
vote on the first article, I vote “nct guilty.” 

The Secretary. Mr. WiHyTe. 

Mr. WHYTE rose. 

The PRESIDENT pro tempore. Mr. Senator WityTe, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. WHYTE. Guilty. 

The SECRETARY. Mr. WINDOM. 

Mr. WINDOM rose. 

The PRESIDENT pro tempore. Mr. Senator WinpoM, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr.WINDOM. Forreasonsalready assigned, I answer “ not guilty.” 

The Secretary. Mr. WITHERS. 

Mr. WITHERS rose. 

The PRESIDENT pro tempore. Mr. Senator WiTHERs, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WITHERS. Guilty. 

The Secretary. Mr. WRIGHT. 

Mr. WRIGHT rose. 

The PRESIDENT pro tempore. Mr. Senator WRIGHT, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. WRIGHT. I believe we have jurisdiction to determine the 
question. I decide the case upon the facts, on the testimony alone, 
and upon this testimony I find the defendant “ not guilty.” 

The PRESIDENT pro tempore. The Secretary will read the names 
of the Senators voting. 

The Secretary read as follows: 

GUILT Y—Messrs. Bayard, Booth, Cameron of Pennsylvania, Cockrell, Cooper 
Davis, Dawes, Dennis, Edmunds, Gordon, Hamilton, Harvey, Hitchcock, Kelly, 
Kernan, Key, McCreery, McDonald, Maxey, Merrimon, Mitchell, Morrill, Norwood, 
Oglesby, Randolph, Ransom, Robertson, Sargent, Saulsbury, Sherman, Stevenson, 
Thurman, Wadleigh, Wallace, Whyte, and Withers—36 

NOT GUILT Y—Measrs. Allison, Anthony, Boutwell, Bruce, Cameron of Wiscon 
sin, Christiancy, Conkling, Conover, Cragin, Dorsey, Eaton, Ferry, Frelinghuysen, 
Hamlin, Howe, Ingalls Jones of Nevada, Logan, McMillan, Paddock, Patterson, 
Spencer, West, Windom, and Wright—25. 

The PRESIDENT pro tempore. On this article 36 Senators vote 
guilty and 25 Senators not guilty. Two-thirds of the members pres- 
ent not sustaining the third article, the respondent is acquitted on 
this article. The next article will be read. 

The Secretary read as follows: 

ARTICLE IV 

That said William W. Belknap, while he was in office and acting as Secretary of 
War of the United States of America, did, on the 10th day of October, 1870, in the 
exercise of the power and authority vested in him as Secretary of War as aforesaid 
by law, appoint one John S. Evans to maintain a trading establishment at Fort Sill 
a military post of the United States, and he, the said Belknap, did receive, from one 
Caleb P. Marsh, large sums of money for and in consideration of his having se ap 
pointed said John 8S. Evans to maintain said trading establishment at said military 
post, and for continuing him therein, whereby he has been guilty of high crimes 
and misdemeanors in his said office 

Specification 1.—On or about the 2d day of November, 1870, said William W. Bel 
knap, while Secretary of War as aforesaid, did receive from Caleb P. Marsh $1,500 
in consideration of his having appointed said John S. Evans te maintain a trading 
establishment at Fort Sill aforesaid, and for continuing him therein 

Specification 2.—On or about the 17th day of January, 1871, the said William W 
Belknap, while Secretary of Waras aforesaid, did receive from said Caleb P. Marsh 
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0, in consideration of his having appointed said John S. Evans to maintain a 
‘ y establishment at Fort Sill aforesaid, and for continuing him therein 
vation 3.—On or about the 18th day of April, 1871, the said William W. Bel 
Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
ration of his having appointed said Johi S. Evans to maintain a 
lishment at Fort Sill aforesaid, and continuing him therein, 

+ 4.—On or about the 25th day of July, 1871, the said William W. Bel 
knap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
£1.00, in consideration of his having appointed said John 8S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein 

ification 5.—On or about the 10th day of November, 1871, the said William W 
up, While Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
in consideration of his having appointed said John S. Evans to maintain a 
, establishment at Fort Sill aforesaid, and continuing him therein 
8 ation 6.—On or about the 15th day of January, 1872, the said William W 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein 
Specification 7.—On or about the 13th day of June, 1872, the said William W. Bel 
knap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1.00, in consideration of his having appointed said John S. Evans to maintain a 
trading estab iment at Fort Sill aforesaid, and continuing him therein 
Specyication 8.—On or about the 22d day of November, I#72, the said William W 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
£1,500, in consideration of his having appointed said Jehbn S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 
Specification 9.—On or about the 28th day of April, 1873, the said William W. Bel 


knap. while Secretary of War as aforesaid, did receive from said Caleb P 


' 
larsh 
£1. 000. in co 


sideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing bim therein 
pecification 10.—On or about the 16th day of June, 1873, the said William W 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
£1,700, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein. 
Specification 11 (mn or about the 4th day of November, 1873, the said William 
W. Belknap, while Secretary of War as aforesaid, did receive from said Caleb P 
Marsh $1,500, in consideration of his having appointed said John S. Evans to main 
tuin a trading establishment at Fort Sill aforesaid, and continuing him therein 
Specification 12.—On or about the 22d day of January, 1574, the said William W 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
21.500, in consideration of his having appointed said John 8S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein 
Speci feation 13.—On or about the 10th day of April, 1974, the said William W 
wiknap, while Secretary of Waras aforesaid, did receive from said Caleb P. Marsh 
1.500, in consideration of his having appointed said John S 


trading establishment at Fort SWI aforesaid 





Evans to maintain a 
and continuing him therein 
S) cation 14.—On or about the 9th day of October, 1874, the said William W 
iknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 
trading establishment at Fort Sill aforesaid, and continuing him therein 

Specification 15.—On or about the 24th day of May, 1875, the said William W 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
$1,500, in consideration of his having appointed said John S. Evans to maintain a 


trading establishment at Fort Sill aforesaid, and continu 
Kner 


a 


ing him therein 
R sation 16.—On or about the 17th day of November, 1875, the said William 
W. Belknap, while Secretary of War as aforesaid, did receive from said Caleb P 
Marsh #1,500, in consideration of his having appointed said John S. Evans to main 
tain a trading establishment at Fort Sill atoresaid, and continuing him therein 
Specification 17.—On or about the loth day of January, 1876, the said William W 
Belknap, while Secretary of War as aforesaid, did receive from said Caleb P. Marsh 
s leration of his having appointed said John S. Evans to maintain a 


S750, in consid 
a trading establishment at Fort Sill aforesaid, and continuing him therein 


The PRESIDENT pro tempore. The Secretary will call the rol. 

The Secretary. Mr. ALCORN. 

No re sponse, 

The SECRETARY. Mr. ALLISON. 

Mr. ALLISON rose. 

The PRESIDENT pro tempore. Mr. Senator ALLISON, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. ALLISON. For the reasons 1 have already stated, I answer 
“ not guilty.” : 

The Secretary. Mr. ANTHONY. 

Mr. ANTHONY rose. 

The PRESIDENT pro tempore. Mr. Senator ANTHONY, how say 
yout Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. ANTHONY. For the reason I have already stated, that the re- 
spondent is not impeachable, I vote “not guilty.” 

The Secretary. Mr. Barnum. 

No response. 

The Secretary. Mr. Bayarp. 

Mr. BAYARD rose. 

The PRESIDENT pro tempore. Mr. Senator BAYARD, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. BAYARD. Guilty. 

The SECRETARY. Mr. Boey. 

No response. 

The Secretary. Mr. Boorn, 

Mr. BOOTH rose. 

The PRESIDENT pro tempore. Mr. Senator Bootu, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. BOOTH. Guilty. Holding as I do that the question of juris- 
«diction has been decided by a vote competent to decide it, and is not 
now before this tribunal at all, and that it can be raised at any time 
before final judgment as a distinct question, and that it is always 
and under all circumstances a question distinct from that of fact, 
and that the question of fact as to guilt or innocence is the only one 
upon which the Constitution requires a concurrence of two-thirds, 
and believing further that the testimony is conclusive of guilt and 


AM W. BELKNAP. 


that Iam only called upon to vote on the question of guilt or inno- 
cence, I vote * guilty a” 
he Secretary. Mr. BOUTWELL. 
Mr. BOUTWELL rose. 
The PRESIDENT pro tempore. Mr. Senator BOUTWELL, how say 


| you? Is the respondent, William W. Belknap, guilty or not guilty of 


high crimes and misdemeanors as charged in this article ? 

Mr. BOUTWELL. I say “not guilty,” for the reasons stated in 
connection with my vote on the first article. 

The Secretary. Mr. BRUCE. 

Mr. BRUCE rose. 

The PRESIDENT pro tempore. Mr. Senator Bruce, how say you? 


| Is the respondent, William W. Belknap, guilty or not guilty of high 


crimes and misdemeanors as charged in this article ? 
Mr. BRUCE. For the reasons stated in connection with my vote 


| on the first and all other articles, I answer “ not guilty.” 


The Secretary. Mr. BURNSIDE. 

No response. 

The Secretary. Mr. CAMERON, of Pennsylvania. 

Mr. CAMERON, of Pennsylvania, rose. 

The PRESIDENT pro tempore. Mr. Senator CAMERON, how say you? 


| Is the respondent, William W. Belknap, guilty or not guilty of high 


crimes and misdemeanors as charged in this article? 

Mr. CAMERON, of Pennsylvania. Guilty. 

The Secretary. Mr. CAMERON, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro tempore. Mr. Senator CAMERON, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. CAMERON, of Wisconsin. Not guilty, for want of jurisdic 
tion. 

Phe Secretary. Mr. CHRISTIANCY. 

Mr. CHRISTIANCY rose. 

The PRESIDENT pro tempore. Mr. Senator CHRISTIANCY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. CHRISTIANCY. For reasons already given under other arti 
cles, I say “not guilty,” and for a further reason which I might state. 
Believing that this Senate sitting as a court has no constitutional 
power to try the impeachment and that the decision of less than a 
majority of two-thirds in favor of jurisdiction is of no more validity 
than the same vote would be upon the facts, and that the question of 
jurisdiction is always involved in every conviction, for these reasons 
I vote “not guilty.” 

The SECRETARY. 

No response. 

The Secretary. Mr. COCKRELL. 

Mr. COCKRELL rose. 

The PRESIDENT pro tempore. Mr. Senator COCKRELL, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. COCKRELL. Guilty. 

The Secretary. Mr, CONKLING. 

Mr. CONKLING rose. 

The PRESIDENT pro tempore. Mr. Senator CONKLING, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? 

Mr. CONKLING. This being the first attempt in our history to 
stretch political power of impeachment over all the citizens of the 
United States, I vote “ not guilty” as the only mode of recording my 
judgment against such a doctrine ; and I so vote with a sense of re- 
lief arising from the fact that the respondent is triable and is now in 
fact indicted under statutes which impose on him, if convicted, in 
addition to other punishments, perpetual disability to hold office ; 
and this is all which could follow a conviction here. 

The Secretary. Mr. CONOVER. 

Mr. CONOVER rose. 

The PRESIDENT pro tempore. Mr. Senator CONOVER, how say 
you? Isthe respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. CONOVER. Not guilty. 

The Secretary. Mr. COOPER. 

Mr. COOPER rose. 

The PKESIDENT pro tempore. Mr. Senator Coorer, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. COOPER. Guilty. 

The Secretary. Mr. CRAGIN. 

Mr. CRAGIN rose, 

The PRESIDENT pro tempore. Mr. Senator CRAGIN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? ; 

Mr. CRAGIN. Mr. President, I condemn the acts charged against 
the respondent in this article, and I am inclined to think the proof 
sustains the charges; but for the reasons which I have given for vot- 
ing not guilty on former articles, that this Senate has no jurisdiction 
to try a private citizen, I am compelled to vote “not guilty.” 

The Secretary. Mr. Davis. 

Mr. DAVIS rose. 

The PRESIDENT pro tempore, Mr, Senator DAvVIs, how say | 


Mr. CLAYTON. 
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Is the respondent, William W. Belknap, guilty or not guilty of high Mr. HITCHCOCK. 


Guilty. 
crimes and misdemeanors as charged in this article ? 


The Secretary. Mr. Howe. 


Mr. DAVIS. Guilty. _ Mr. HOWE rowe. 
The SECRETARY. Mr. Dawes, Sin DEMEEET ses ene, ic: Quek Nemeine nest 
Mr. DAWES rose, ’ 


Is the respondent, William W. Belknap, guilty of high crimes and 
The PRESIDENT pro tempore. Mr. Senator Dawes, how say you? | misdemeanors as charged in this article ? 

Is the respondent, William W. Belknap, guilty or not guilty of high Mr. HOWE. Not guilty. I have already indicated the reasons 
crimes and misdemeanors as charged in this article ? which control all my votes. ; 


Mr. DAWES. Beiieving that the question of jurisdiction has been The Secretary. Mr. INGALLSs. 
settled by the expressed opinions of the framers of the Constitution Mr. INGALLS rose. 
and by the unbroken precedents in all our political history, and be- The PRESIDENT pro tempore. Mr. Senator INGALLS, how say you? 


lieving that the allegations have been sustained by the evidence, 1 | Is the respondent, William W. Belknap, guilty of high crimes and 


vote “gnilty. misdemeanors as charged in this article? 


The Secretary. Mr. DENNIS. Mr. INGALLS. Having heard no satisfactory or sufficient reasons 
Mr. DENNIS rose. 


for changing my previous opinion, I vote “ not guilty.” 
The PRESIDENT pro tempore. Mr. Senator DENNIS, how say you ? The SecReTarRY. Mr. JOHNSTON. 
Is the respondent, William W. Belknap, guilty or not guilty of high No response. 
crimes and misdemeanors as charged in this article? The SEcrRETARY. Mr. JONES, of Florida. 


Mr. DENNIS. Guilty. No response. 

The SkcrRETAaRY. Mr. Dorsey. The SecRETARY. Mr. JONES, of Nevada. 

Mr. DORSEY rose. Mr. JONES, of Nevada, rose. 

The PRESIDENT pro tempore. Mr. Senator Dorsry, how say you? The PRESIDENT pro tempore. Mr. Senator JoNEs, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high | Is the respondent, William W. Belknap, guilty or not guilty of high 


crimes and misdemeanors as charged in this article? crimes and misdemeanors as charged in this article? 


Mr. DORSEY. For the reason that the Senate has no jurisdiction | Mr. JONES, of Nevada. Not guilty. 
to try this article or any other, I vote “ not guilty.” The Secretary. Mr. KELLY. 
The Secretary. Mr. Eaton, Mr. KELLY rose. 
Mr. EATON rose. The PRESIDENT pro tempore. Mr. Senator KELLY, how say you? 


The PRESIDENT pro tempore. Mr. Senator EATON, how say you? | Is the respondent, William W. Belknap, guilty or not guilty of high 
Is the respondent, William W. Belknap, guilty or not guilty of high | crimes and misdemeanors as charged in this article? 


crimes and misdemeanors as charged in this article ? Mr. KELLY. Guilty. 
Mr. EATON. My vote on this article is governed by the same The SECRETARY. Mr. KERNAN. 
reasons which have heretofore governed me; I vote “not guilty.” Mr. KERNAN rose. 
The SECRETARY. Mr. EDMUNDS. The PRESIDENT pro tempore. Mr. Senator KERNAN, how say you? 


Mr. EDMUNDS rose. Is the respondent, William W. Belknap, guilty or not guilty of high 
The PRESIDENT pro tempore. Mr. Senator EpMUNDs, how say | crimes and misdemeanors as charged in this article? 
you? Is the respondent, William W. Belknap, guilty or not guilty Mr. KERNAN. Guilty. 


of high crimes and misdemeanors as charged in this article? The Secretary. Mr. Key. 
Mr. EDMUNDS. Guilty. Mr. KEY rose. 
The SECRETARY. Mr. FERRY. The PRESIDENT pro tempore. Mr. Senator Key, how say you? Is 


The PRESIDENT pro tempore. Mr. Senator FERRY, how say you? | the respondent, William W. Belknap, guilty or not guilty of high 


Is the respondent, William W. Belknap, guilty or not guilty of high | crimes and misdemeanors as charged in this article? 


crimes and misdemeanors as charged in this article ? Mr. KEY. Guilty. 
Mr. FERRY. For the same reasons which 1 expressed as govern- The Secretary. Mr. LOGAN. 
ing my judgment on article 1 and other articles, I vote “ not guilty.” Mr. LOGAN rose. 
The SECRETARY. Mr. FRELINGHUYSEN. The PRESIDENT pro tempore. Mr. Senator LOGAN, how say you? 


Mr. FRELINGHUYSEN rose. Is the respondent, William W. Belknap, guilty or not guilty of high 
The PRESIDENT pro tempore. Mr. Senator FRELINGHUYSEN, how | crimes and misdemeanors as charged in this article ? 

say you? Is the respondent, William W. Belknap, guilty or not Mr. LOGAN. Mr. President,I condemn the conduct of the responc- 

guilty of high crimes and misdemeanors as charged in this article? | ent as strongly as any one; but there being no foundation either in 
Mr. FRELINGHUYSEN. For the reasons I have already indicated, | the Constitution or the well-settled precedents of this country for 

“not guilty.” this proceeding, in my judgment the proceeding is void. This power 
The SkcretTarRy. Mr. GOLDTHWAITE. of trial should never be exercised by the Senate of the United States 
No response. except in cases clearly within the meaning of the Constitution. This 
The SECRETARY. Mr. GORDON. case not being one of that charactershould not have been entertained 
Mr. GORDON rose. by the Senate at all; and for the reasons heretofore given in connec- 
The PRESIDENT pro tempore. Mr. Senator GorDON, how say you? | tion with my vote on the preceding articles, I vote “not guilty.” 

Is the respondent, William W. Belknap, guilty or not guilty of high The Secretary. Mr. McCREERY. 





crimes and misdemeanors as charged in this article ? Mr. McCREERY rose, 
Mr. GORDON. Guilty. The PRESIDENT pro tempore. Mr. Senator McCREERY, how say 
The SECRETARY. Mr. HAMILTON. you? Is the respondent, William W. Belknap, guilty or not guilty of 


Mr. HAMILTON rose. high crimes and misdemeanors as charged in this article ? 
The PRESIDENT pro tempore. Mr. Senator HAMILTON, how say Mr. McCREERY. Guilty. 


you? Is the respondent, William W. Belknap, guilty or not guilty The SECRETARY. Mr. MCDONALD. 
of high crimes and misdemeanors as charged in this article ? | Mr. MCDONALD rose. 


Mr. HAMILTON. Guilty. The PRESIDENT pro tempore. 
The SECRETARY. Mr. HAMLIN. you? Is the respondent, William W. Belknap, guilty or not guilty of 
Mr. HAMLIN rose. high crimes and misdemeanors as charged in this article ? 
The PRESIDENT pro tempore. Mr. Senator HAMLIN, how say you? Mr. MCDONALD. Guilty. 
Is the respondent, William W. Belknap, guilty or not guilty of high The SecRETARY. Mr. MCMILLAN. 
crimes and misdemeanors as charged in this article? Mr. McMILLAN rose. 
Mr. HAMLIN. Believing the proceedings in this case in violation The PRESIDENT pro tempore. Mr. Senator MCMILLAN, how say 
of the unbroken precedents of the Government from the day of its | you? Is the respondent, William W. Belknap, guilty or not guilty of 
foundation to the present time, and believing that none but a civil | high crimes and misdemeanors as charged in this article? 


Mr. Senator MCDONALD, how say 


officer named in the Constitution is the subject of impeachment, and Mr. McMILLAN. Not guilty for want of jurisdiction. 

believing the proceeding one which may well and ought to alarm the The Secretary. Mr. MAXey. 

public, and also for the reasons which I have already given, I vote Mr. MAXEY rose. 

“not guilty.” The PRESIDENT pro tempore. Mr. Senator MAXEY, how say you ? 


The SECRETARY. Mr. HARVEY. Is the respondent, William W. Belknap, guilty or not guilty of high 
Hr. HARVEY rose. crimes and misdemeanors as charged in this article? 
The PRESIDENT pro tempore. Mr. Senator HARVEY, how say you? Mr. MAXEY. Guilty. 

Is the respondent, William W. Belknap, guilty or not guilty of high The SECRETARY. Mr. MERRIMON. 








crimes and misdemeanors as charged in this article? Mr. MERRIMON rose. 
Mr. HARVEY. For the reasons given in connection with my vote The PRESIDENT pro tempore. Mr. Senator MERRIMON, how say 
on the first article, I vote “guilty” on this article. you? Is the respondent guilty or not guilty of high crimes and mis- 
The Secretary. Mr. Hircucock. demeanors as charged in this article? 
Mr. HITCHCOCK rose. Mr. MERRIMON. Guilty. 
The PRESIDENT pro tempore. Mr. Senator Hirrcucock, how say The SecRETARY. Mr. MITCHELL. 
you? Is the respondent, William W. Belknap, guilty or not guilty Mr. MITCHELL rose, 
of high crimes and misdemeanors as charged in this article ? The PRESIDENT pre tempore. Mr. Senator Mitcueii, how say 
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you? Is the respondent, William W. Belknap, guilty or not guilty of 


high crimes and misdemeanors as charged in this article? 

Mr. MITCHELL. Guilty. 

The Secretary. Mr. MORRILL. 

Mr. MORRILL rose. 

The PRESIDENT pro tempore. Mr Senator MorRILi, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. MORRILL. Guilty. 

The SeCRETARY. Mr. Morton. 

No response, 

The Secretary. Mr. Norwoop. 

Mr. NORWOOD rose. 

The PRESIDENT pro tempore. Mr. Senator Norwoop, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article f 

Mr. NORWOOD. Guilty. 

The SECRETARY. Mr. OGLESBY. 

Mr. OGLESBY rose. 

The PRESILENT pro tempore. Mr. Senator OGLESBY, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. OGLESBY. Guilty. 

The Secretary. Mr. PADDOCK. 

Mr. PADDOCK rose. 

The PRESIDENT pro tempore. Mr. Senator Pappock, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. PADDOCK. For the reasons before assigned, and excluding 
any question of fact as charged in this article, 1 vote “not guilty.” 

The SECRETARY. Mr. PATTERSON. 

Mr. PATTERSON rose. 

The PRESIDENT pro tempore. Mr. Senator Patrrrson, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. PATTERSON. Not guilty. 

The Secretary. Mr. RANDOLPH. 

Mr. RANDOLPH rose. 

The PRESIDENT pro tempore. Mr. Senator RANDOLPH, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. RANDOLPH. Guilty. 

The Secretary. Mr. Ransom. 

Mr. RANSOM rose. 

The PRESIDENT pro tempore. Mr. Senator RaNsom, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. RANSOM. Guilty. 

The Secretary. Mr. ROBERTSON. 

Mr. ROBERTSON rose. 

The PRESIDENT pro tempore. Mr. Senator ROBERTSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article ? 

Mr. ROBERTSON. Guilty. 

The SECRETARY. Mr. SARGENT. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore. Mr. Senator SARGENT, how say you ? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. SARGENT. Guilty. 

The SECRETARY. Mr. SAULSBURY. 

Mr. SAULSBURY rose. 

The PRESIDENT pro tempore. Mr. Senator SautsBury, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article ? 

Mr. SAULSBURY. Guilty. 

The Secretary. Mr. SHARON. 

No response, 

The SECRETARY. Mr. SHERMAN. 

Mr. SHERMAN rose. 

The PRESIDENT pro tempore. Mr. Senator SHERMAN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. SHERMAN. Guilty. 

The Secretary. Mr, SPENCER. 

Mr. SPENCER rose. 

The PRESIDENT pro tempore. Mr. Senator SPENCER, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. SPENCER. For the reasons I have already stated, I vote “ not 
guilty.” 

The Secretary. Mr. STEVENSON. 

Mr. STEVENSON rose. 


you? Is the respondent, William W. Belknap, guilty or not guilty 
af high crimes and misdemeanors as charged in this article ? 

Mr. STEVENSON. Guilty. 

The Secretary. Mr. THURMAN. 

Mr. THURMAN rose. 

The PRESIDENT pro tempore. Mr, Senator THURMAN, how say 


’ 


you? Is the respondent, William W. Belknap, guilty or not guilty 
of high crimes and misdemeanors as charged in this article? f 

Mr. THURMAN. Guilty. 

The SECRETARY. Mr. WADLEIGH. 

Mr. WADLEIGH rose. 

The PRESIDENT pro tempore. Mr. Senator WADLEIGH, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article ? 

Mr. WADLEIGH. Guilty. 

The Secretary. Mr. WALLACE. 

Mr. WALLACE rose. 

The PRESIDENT pro tempore. Mr. Senator WALLACE, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
high crimes and misdemeanors as charged in this article? 

Mr. WALLACE. Guilty. 

The SEcRETARY. Mr. WEST. 

Mr. WEST rose. 

The PRESIDENT pro tempore. Mr. Senator WEsT, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WEST. For the reason already assigned in connection with 
my first vote, I vote “not guilty.” 

The SecreTaRY. Mr. WHYTE. 

Mr. WHYTE rose. 

The PRESIDENT pro tempore. Mr. Senator WHYTE, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WHYTE. Guilty. 

The SECRETARY. Mr. WINDOM. 

Mr. WINDOM rose. 

The PRESIDENT pro tempore. Mr. Senator WINDOM, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article ? 

Mr. WINDOM. For reasons already stated, I answer “not guilty.” 

The SECRETARY. Mr. WITHERS. 

Mr. WITHERS rose. 

The PRESIDENT pro tempore. Mr. Senator WITHERS, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WITHERS. Guilty. 

The SecRETARY. Mr. WRIGHT. 

Mr. WRIGHT rose. 

The PRESIDENT pro tempore. Mr. Senator WRIGHT, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of high 
crimes and misdemeanors as charged in this article? 

Mr. WRIGHT. On my responsibility as a member of this. court I 
am to answer wheiher the defendant is cuilty or not guilty as charged 
in this article. I have nothing todo with anything else. Looking at 
the testimony and giving to it all its weight, I feel constrained to say 
that the article is not sustained by that weight of testimony required 
in this court and all courts exercising like jurisdiction. I vote “not 
guilty.” 

The names of those voting guilty and not guilty, respectively, were 
read, as follows: 

GUILT Y—Messrs. Bayard, Booth, Cameron of Pennsylvania, Cockrell, Cooper, 
Davis, Dawes, Dennis, Edmunds, Gordon, Hamilton, Harvey, Hitchcock, Kelly, 
Kernan, Key, McCreery, McDonald, Maxey, Merrimon, Mitchell, Morrill, Nor- 
wood, Oglesby, Randolph, Ransom, Robertson, Sargent, Saulsbury, Sherman, Ste- 
venson, Thurman, Wadleigh, Wallace, Whyte, and Withers—36, 

NOT GUILT Y—Messrs. Allison, Anthony, Boutwell, Bruce, Cameron of Wis- 
consin, Christiancy, Conkling, Conover, Cragin, Dorsey, Eaton, Ferry, Frelinghuy- 


sen, Hamlin, Howe, Ingalls, Jones of Nevada, Logan, McMillan, Paddock, Patter- 
son, Spencer, West, Windom, and Wright—25. 


The PRESIDENT pro tempore. On this article 36 Senators vote 
“guilty,” and 25 Senators vote “not guilty.” Two-thirds not sus- 
taining it, the respondent is acquit on the fourth article. The 
next article will be read. 

The Secretary read as follows: 


ARTICLE V. 


That one John S. Evans was, on the 10th day of October, in the year 1870, ap- 
pointed by the said Belknap to wnaintain a trading establishment at Fort Sill, a 
military post on the frontier, not in the vicinity of any city or town, and said Bel- 
knap did, from that day continuously to the 2d day of March, 1876, permit said 
Evans to maintain the same; and said Belknap was induced to make said appoint- 
ment by the influence and request of one Caleb P. Marsh ; and said Evans paid to 
said Marsh, in consideration of such influence and request and in consideration 
that he should thereby induce said Belknap to make said appointment, divers large 
sums of money at various times, amounting to about $12,000 a year from the date 
of said ees to the 25th day of March, 1872, and to about 36,000 a year there- 
Belknap did, in consideration that he would permit said Evans to continue to main- 


| after until the 2d day of March, 1876, all which said Belknap well knew; yet said 


tain said trading establishment and in order that said payments might continue 


| and be made by said Evans to said Marsh as aforesaid, corruptly receive from said 
| Marsh, either io his, the said Belknap's, own use or to be paid over to the wife of 


said Belknap, divers large sums of money at various times, namely: the sum of 
$1,500 on or about the 2d day of November, 1870; the sum of $1,500 on or about the 


| 17th day of January, 1871; the sum of $1,500 on or about the Ixth day of April, 1871; 
The PRESIDENT pr . Mr. Sens STEVENSON, ho y | 5 
The PRESIDENT ae tempore ir. Senator STEVEN » how aay about the 10th day of November, 1871; the sum of $1,500 on or about the 15th day 


the sum of $1,500 on or about the 25th day of July, 1271; the sum of $1,500 on or 


of January, 1872; the sum of $1,500 on or about the 13th day of Juno, 1572; the sum 
of $1,500 on or about the 22d day of November, 1872; the sum of $1,000 on or about 
the 28th day of April, 1873; the sum of $1,700 on or about the 16th day of June, 
1873; the sum of $1,500 on or about the 4th day of November, 1873; the sum of 
$1,500 on or about the 22d day of January, 1874 ; the sum of $1,500.0n or about the 10th 
day of April, 1874; the sum of $1,500 on or about the 9th day of October, 1°74; the 
sum of $1,500 6n or about the 24th day of May, 1¢75; the sai of 81,500 on or about 
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the 17th day of November, 1875; the sum of $750 on or about the 15th day of Janu- 
ary, 1876; all of which acts and doings were while the said Belknap was Secretary 
of War of the United States, as aforesaid, and were a high misdemeanor in said 
office. 


































The SECRETARY. Mr. CONOVER. 

Mr. CONOVER rose 

The PRESIDENT protempore. Mr.Senator CONOVER, howsay you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. CONOVER. Not guilty. 

The SECRETARY. Mr. Cooper. 

Mr. COOPER rose. 

The PRESIDENT pro tempore. Mr. Senator Cooper, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. COOPER. Guilty. 

The SECRETARY. Mr. CRAGIN. 

Mr. CRAGIN rose. 

The PRESIDENT pro tempore. Mr. Senator CRaGIN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. CRAGIN. Believing that I have no constitutional right to 
convict a man when the Constitution denies to me the right to try 
him, I vote “ not guilty.” 

The SecRETARY. Mr. Davis. 

Mr. DAVIS rose. 

The PRESIDENT pro tempore. Mr. Senator Davis, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a 
high misdemeanor as charged in this article ? 

Mr. DAVIS. Guilty. 

The SECRETARY. Mr. Dawes. 

Mr. DAWES rose. 

The PRESIDENT pro tempore. Mr. Senator DAWEs, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. DAWES. Guilty. 

The SecretTaRy. Mr. DENNIS. 

Mr. DENNIS rose. 

The PRESIDENT pro tempore. Mr. Senator DENNIS, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. DENNIS. Guilty. 

The Secretary. Mr. Dorsey. 

Mr. DORSEY rose. 

The PRESIDENT pro tempore. Mr. Senator Dorsry, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. DORSEY. For the reasons already assigned, “ not guilty.” 

The SecreETaRY. Mr. Eaton. 

Mr. EATON rose. 

The PRESIDENT pro tempore. Mr. Senator Eaton, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. EATON. Not guilty. The same reasons apply to this article 
as applied to the former ones. 

The SECRETARY. Mr. EDMUNDS. 

Mr. EDMUNDS rose. 

The PRESIDENT pro tempore. Mr. Senator EDMUNDS, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. EDMUNDS. Guilty. 

The SECRETARY. Mr. FERRY. 

Mr. FERRY rose. 

The PRESIDENT pro tempore. Mr. Senator Ferry, how say you f 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. FERRY. For the same reasons given in connection with the 
first article, I vote “not guilty.” 

The SEcRETARY. Mr. FRELINGHUYSEN. 

Mr. FRELINGHUYSEN rose. 

The PRESIDENT pro tempore. Mr. Senator FRELINGHUYSEN, how 
say you? Istherespondent, William W. Belknap, guilty or not guilty 
of a High misdemeanor as charged in this article ? , 

Mr. FRELINGHUYSEN. For the same reasons I have already 
stated, “not guilty.” 

The SecRETARY. Mr. GOLDTHWAITE, 

No response. 

The SECRETARY. Mr. GORDON. 

Mr. GORDON rose. 

The PRESIDENT pro tempore. Mr. Senator GorRDON, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. GORDON. Guilty. 

The SECRETARY. Mr. HAMILTON. 

Mr. HAMILTON rose. 

The PRESIDENT pro tempore. Mr. Senator HAMILTON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article 

Mr. HAMILTON. Guilty. 

The SecreTaRY. Mr. HAMLIN. 

Mr. HAMLIN rose. 

The PRESIDENT pro tempore. Mr. Senator HAMLIN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 












The PRESIDENT pro tempore. The Secretary will call the names. 

The SECRETARY. Mr. ALCORN. 

No response. 

The SECRETARY. Mr. ALLISON. 

Mr. ALLISON rose. 

The PRESIDENT pro tempore. Mr. Senator ALLISON, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr.ALLISON. For reasons already assigned, I answer “ not guilty.” 

The SECRETARY. Mr. ANTHONY. 

Mr. ANTHONY rose. 

The PRESIDENT pro tempore. Mr. Senator ANTHONY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. ANTHONY. For the reason already stated by me, believing 
- the respondent is not liable to impeachment, I answer “ not 

uilty-. 

. The SECRETARY. Mr. BARNUM. 

No response. 

The SEcRETARY. Mr. BAYarD. 

Mr. BAYARD rose. 

The PRESIDENT pro caer. Mr. Senator BAYARD, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. BAYARD. Guilty. 

The SEcRETARY. Mr. Boy. 

No response. 

The SECRETARY. Mr. Boortu. 

Mr. BOOTH rose. 

The PRESIDENT pro tempore. Mr. Senator Bootn, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. BOOTH. Guilty. 

The SECRETARY. Mr. BOUTWELL. 

Mr. BOUTWELL rose. 

The PRESIDENT pro tempore. Mr. Senator BoUTWELL, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. BOUTWELL. I say “not guilty,” for reasons stated in con- 
nection with my vote on the first article. 

The SecrETARY. Mr. BRUCE. 

Mr. BRUCE rose. 

The PRESIDENT pro tempore. Mr. Senator Bruce, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of ahigh 
misdemeanor as charged in this article ? 

Mr. BRUCE. For want of jurisdiction, I answer “ not guilty.” 

The SECRETARY. Mr. BURNSIDE. 

No response. : 

The SECRETARY. Mr. CAMERON, of Pennsylvania. 

Mr. CAMERON, of Pennsylvania, rose. 

The PRESIDENT pro tempore. Mr. Senator CAMERON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. CAMERON, of Pennsylvania. Guilty. 

The SECRETARY. Mr. CAMERON, of Wisconsin. 

Mr. CAMERON, of Wisconsin, rose. 

The PRESIDENT pro tempore. Mr. Senator CAMERON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article 

Mr. CAMERON, of Wisconsin. Not guilty for want of jurisdiction. 

The SECRETARY. Mr. CHRISTIANCY. 

Mr. CHRISTIANCY rose. 

The PRESIDENT pro tempore. Mr. Senator CHRISTIANCY, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article ? 

Mr. CHRISTIANCY. For reasons already given in relation to pre- 
ceding articles, I answer “ not guilty.” 

The SecreTaRY. Mr. CLAYTON. 

No response. 

The SEcRETARY. Mr. COCKRELL. 

Mr. COCKRELL rose. 

The PRESIDENT pro tempore. Mr. Senator COCKRELL, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. COCKRELL. Guilty. 

The SecreTaRY. Mr. CONKLING. 

Mr. CONKLING rose. 

The PRESIDENT pro tempore. Mr. Senator CONKLING, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. CONKLING. Joseph Story and every other commentator on 
the Constitution who has treated the question, as far as I know, hav- 
ing solemnly recorded their judgments against the legal possibility 
of trying private citizens by the political remedy of impeachment, I 
vote “not guilty ” in order to follow them in holding this proceeding 
utterly void. 
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Phe SECRETARY 

Mr. HARVEY rose. 

The PRESIDENT pro tempore. Mr. Senator HARVEY, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. HARVEY. For the reasons stated in connection with my vote 
vp the first article, 1 vote on this article “ guilty.” 

The Secretary. Mr. Hircencock. 

Mr. HITCHCOCK rose. 

The PRESIDENT pro tempore. Mr. Senator Hircnucock, how say 
you? Isthe respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. HITCHCOCK. Guilty. 

The Secretary. Mr. Howe. 

Mr. HOWE rose. 

The PRESIDENT pro tempore. Mr. Senator Howr, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of ahigh 
inisdemeanor as charged in this article? 

Mr. HOWE. Not guilty. 

The Secretary. Mr. INGALLS. 

Mr. INGALLS rose, 

The PRESIDENT pro tempore. Mr. Senator INGALLS, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. INGALLS. For the same reasons heretofore given, I vote “ not 
lilty.” 

Phe SECRETARY. 
No re sponse, 
The SECRETARY. 
No response, 
Che Secretary. Mr. Jones, of Nevada. 

Mr. JONES, of Nevada, rose. 

Fhe PRESIDENT pro tempore. Mr. Senator JONEs, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. JONES, of Nevada. Not guilty. 

The Secretary. Mr. KEuiy. 

Mr. KELLY rose. 

The PRESIDENT pro tempore. Mr. Senator KELiy, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor ascharged in this article ? 

Mr. KELLY. Guilty. 

The Secretary. Mr. KERNAN. 

Mr. KERNAN rose. 

The PRESIDENT pro tempore. Mr. Senator KERNAN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. KERNAN. Guilty. 

The Secretary. Mr. Key. 

Mr. KEY rose. 

The PRESIDENT pro tempore. Mr. Senator Kry, how say you? Is 
the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. KEY. Guilty. 

The SECRETARY. Mr. 

Mr. LOGAN rose, 

The PRESIDENT pro tempore. Mr. Senator LoGaN, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. LOGAN. Mr. President, this being the first time in the history 
of this country that the power of the Senate of the United States to 


For reasons heretofore given, “ not guilty.” 
Mr. HARVEY. 


g! 
Mr. JOHNSTON. 


Mr. Jones, of Florida. 


LOGAN. 
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Mr. MAXEY rose. 

The PRESIDENT pro tempore. Mr. Senator MAxry, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. MAXEY. Guilty. 

The Secretary. Mr. MERRIMON. 

Mr. MERRIMON rose. 

The PRESIDENT pro tempore. Mr. Senator MERRIMON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article? 

Mr. MERRIMON. Guilty. 

The Secretary. Mr. MITCHELL. 

Mr. MITCHELL rose. 

The PRESIDENT pro tempore. Mr. Senator MITCHELL, how say 
you ? Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article ? 

Mr. MITCHELL. Guilty. 

The Secretary. Mr. MORRILL. 

Mr. MORRILL rose. 

The PRESIDENT protempore. Mr. Senator MoRRILL, how say you? 
Isthe respondent, William W. Belknap, guilty or not guilty of ahigzh 
misdemeanor as charged in this article? 

Mr. MORRILL. Guilty. 

The Secretary. Mr. MorTON. 

Mr. MORTON rose. 

The PRESIDENT pro tempore. Mr. Senator Morton, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. MORTON. Guilty. I voted against jurisdiction when the 
question was raised by the plea in abatement. The question was 
properly raised and at the right time; and although it was decided 
adversely to my views, I regarded the decision of the Senate as set- 
tling the law of the case and as binding upon me. I recognize the 
right of a majority of the Senate to settle any question of law that 


| properly arises during the pleadings or the trial in acase of impeach- 
i 


ment. 

The Secretary. Mr. Norwoop. 

Mr. NORWOOD rose. 

The PRESIDENT pro tempore. Mr. Senator Norwoop, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. NORWOOD. Guilty. 

The Secretary. Mr. OGLESBY. 

Mr. OGLESBY rose. 

The PRESIDENT pro tempore. Mr. Senator OGLESBY, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. OGLESBY. Guilty. 

The SEcRETARY. Mr. PADDOCK. 

Mr. PADDOCK rose. 

The PRESIDENT pro tempore. Mr.Senator PADDOCK, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. PADDOCK. Believing that neither the written words of the 
Constitution nor the spirit of our republican institutions warrant the 
impeachment of a private citizen, and that the accused was a private 
citizen when impeached, and further believing that the question of 


| jurisdiction and the question of fact go hand in hand, always insep- 
| arable, to final judgment, without reference to the facts as charged 


try impeachments has been attempted without law or precedent to | 


be extended over any and all citizens of the United States who have 
ever held civil office, 1 deem it my duty, so far as I can, to puta 
check to this attempt to unlawfully exercise a power never delegated 
or intended to be by the Constitution of the United States to any 
legislative branch of the Government. Without passing upon the 


facts in this case, for want of authority to try the impeachment, and | 


for the reasons heretofore given in connection with my other votes, 
1 vote “not guilty.” 

The Skcretary. Mr. McCReery. 

Mr. MCCREERY rose, 

The PRESIDENT pro tempore. 


Mr. Senator McCreery, how say 
you? 


Is the respondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article ? 

Mr. McCREERY. Guilty. 

The SECRETARY. Mr. McDONALD. 

Mr. MCDONALD rose. 

The PRESIDENT pro tempore. Mr. Senator MCDoNALD, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. McDONALD. Guilty, 

The SECRETARY. Mr. MCMILLan, 

Mr. MCMILLAN rose. 

The PRESIDENT pro tempore. 
you ? 
a high misdemeanor as charged in this article ? 

Mr. McMILLAN. Not guilty, for want of jurisdiction. 

The Secretary. Mr. MAXry. 


Mr. Senator McMILLAN, how say 


Is the respondent, William W. Belknap, guijty or not guilty of | 


in this article, I vote not guilty. 
The Secretary. Mr. PATTERSON. 
Mr. PATTERSON rose. 
The PRESIDENT pro tempore. 


Mr. Senator PATTERSON, how say 
you? 


Is the respondent, William W. Belknap, guilty or not guilty 


| of a high misdemeanor as charged in this article? 





Mr. PATTERSON. Not guilty 

The Secretary. Mr. RANDOL 2H. 

Mr. RANDOLPH rose. 

The PRESIDENT pro tempore. Mr. Senator RANDOLPH, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article? 

Mr. RANDOLPH. Guilty. 

The Secretary. Mr. RaMsom. 

Mr. RANSOM rose. 

The PRESIDENT pro tempore. Mr. Senator RANsom, how say you? 
Is the respondent, William W. Belkrap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. RANSOM. Guilty. 

The Secretary. Mr. ROBERTSON, 

Mr. ROBERTSON rose. 

The PRESIDENT pro tempore. 


Mr. Senator ROBERTSON, how say 
you ? 


Is the respondent, William W. Belknap, guilty or not guilty 


| of a high misdemeanor as charged in this article 


Mr. ROBERTSON. Guilty. 

The Secretary. Mr. SARGENT. 

Mr. SARGENT rose. 

The PRESIDENT pro tempore. Mr. Senator SARGENT, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article * 

Mr. SARGENT. Guilty. 
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The SECRETARY. Mr. SAULSBURY. 
Mr. SAULSBURY rose. 

The PRESIDENT pro tempore. Mr. Senator SauLSBURY, how say | 
you? Is the respondent, William W. Belknap, guilty or not guilty | 
of a high misdemeanor as charged in this article? 

Mr. SAULSBURY. Guilty. 

The SECRETARY. Mr. SHARON. 

No response. 

The SECRETARY. Mr. SHERMAN. 

Mr. SHERMAN rose. 

The PRESIDENT pro tempore. Mr. Senator SHERMAN, howsay you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. SHERMAN. Guilty. 

The SecreTaRY. Mr. SPENCER. 

Mr. SPENCER rose. 

The PRESIDENT pro tempore. Mr. Senator SPENCER, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. SPENCER. For reasons already stated, “not guilty.” 

The SECRETARY. Mr. STEVENSON. 

Mr. STEVENSON rose. 

The PRESIDENT pro tempore. Mr. Senator STEVENSON, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. STEVENSON. Guilty. 

The Secretary. Mr. THURMAN. 

Mr. THURMAN rose. 

The PRESIDENT pro tempore. Mr. Senator THURMAN, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article ? 

Mr. THURMAN. Guilty. 

The Secretary. Mr. WADLEIGH. 

Mr. WADLEIGH rose. 

The PRESIDENT pro tempore. Mr. Senator WADLEIGH, how say 
you? Is the respondent, William W. Belknap, guilty or not guilty 
of a high misdemeanor as charged in this article. 

Mr. WADLEIGH. Guilty. 

The Secretary. Mr. WALLACE. 

Mr. WALLACE rose. 

The PRESIDENT pro tempore. Mr. Senator WALLACE, how say 
you? Is therespondent, William W. Belknap, guilty or not guilty of 
a high misdemeanor as charged in this article? 

Mr. WALLACE. Guilty. 

The SECRETARY. Mr. WEST. 

Mr. WEST rose. 

The PRESIDENT pro tempore. Mr. Senator Wrst, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article. 

Mr. WEST. For the reasons assigned in connection with my first 
vote, I vote “not guilty.” 

The Secretary. Mr. WHYTE. 

Mr. WHYTE rose. 

The PRESIDENT pro tempore. Mr. Senator Wi1yYTE, how say you? 
Is the respondent, William W. Belknap, guilty ornot guilty of a high 
misdemeanor as charged in this article? 

Mr. WHYTE. Guilty. 

The SEcRETARY. Mr. WINDOM. 

Mr. WINDOM rose. 

The PRESIDENT pro tempore. Mr. Senator W1nDoM, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. WINDOM. For reasons already stated, I answer “not guilty.” 

The SEcRETARY. Mr. WITHERS. 

Mr. WITHERS rose. 

The PRESIDENT pro tempore. Mr. Senator WITHERS, how s1y you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article ? 

Mr. WITHERS. Guilty. 

The Secretary. Mr. WRIGHT. 

Mr. WRIGHT rose. 

The PRESIDENT pro tempore. Mr. Senator WRIGHT, how say you? 
Is the respondent, William W. Belknap, guilty or not guilty of a high 
misdemeanor as charged in this article? 

Mr. WRIGHT. This article charges the defendant with a high mis- 
demeanor in office in that he did corruptly receive from one Marsh a 
large sum of money in consideration that he would permit one Evans 
to continue to maintain a trading establishment at Fort Sill. Before 
I can find the defendant guilty of this charge, I must believe that the 
testimony establishes it beyond a reasonable doubt. I do not find 
that it so establishes it, and I, therefore, vote “ not guilty.” 

The names of those voting guilty and not guilty, respectively, were 
read, as follows: 





GUILTY—Messrs. Bayard, Booth, Cameron of Pennsylvania, Cockrell, Cooper, 
Davis, Dawes, Dennis, Edmunds, Gordon, Hamilton, Harvey, Hitchcock, Kelly, 
Kernan, Key, McCreery, McDonald, Maxey, Merrimon, Mitchell, Morrill, Morton, 
Norwood, Oglesby, Randolph, Ransom, Robertson, Sargent, Saulsbury, Sherman, 
Stevenson, Thurman, Wadleizh, Wallace, Whyte, and Withers—37. 

NOT GUILTY—Messrs. Allison, Anthony, Boutwell, Bruce, Cameron of Wis- 
consin, Christiancy, Conkling, Conover, Cragin, Dorsey, Eaton, Ferry, Frelinghuy 








sen, Hamlin, Howe, Ingalls, Jones of Nevada, Logan, McMillan, Paddock, Patter 


son, Spencer, West, Windom, and Wright —25 


The PRESIDENT pro tempore. On tine article 37 Senators vote 
“ guilty,” and 25 Senators vote “not guilty.” Two-thirds of the Sen- 
ators present not sustaining the fifth article, the respondent is ac- 
quitted on this article. This concludes the action of the Senate on 
all the articles of the impeachment. The Chair will call the Senate’s 
attention to Rule 22, which provides: 

And if the impeachment shall not upon any of the articles presented be sustained 


by the votes of two-thirds of the members present, a judgment of acquittal shall 
be entered. 


If there be no objection to complying therewith, the Secretary will 
be directed to enter a judgment of acquittal. Is there objection? 
The Chair hears none, and it will be so entered. 

Mr. EDMUNDS. I move that the Senate sitting for this trial ad- 
ourn without day. 

Mr. Manager LORD. Will the Senator withdraw his motion for a 
moment? 

Mr. EDMUNDS. Yes, sir. 

Mr. Manager LORD. Mr. President and Senators, we have the con- 
sent of the counsel for the respondent and desire the assent of the 
Senate to make a brief statement in regard to an allegation made by 


| Judge Black in his last argument in this case. Judge Hoar, towhose 


brother reference was made, was not present at the time to make the 
correction ; and, therefore, we think it is due to him as a manager, 
and but an act of justice to an eminent citizen of Massachusetts,(Hon. 
E. Rockwood Hoar,) that a statement by way of correction be made 
now so that it may be a part of the record of this trial; therefore, I 
request the Secretary to read a letter from Mr. Manager Hoar. 

The PRESIDENT pro tempore. The Chair hears no objection, and 
the letter will be read. 

The Secretary read as follows : 

HOvUsE OF REPRESENTATIVES 
July 2, 1876 

My Dear Sir: I was absent by leave of the House when Judge Black made his 
argument, and although I read the report of it in the papers I did not see or hear 
till about five minutes ago the following passage: “ Judge Hoar, who gave the 
President a library of costly literature and law Judge Hoar never gave or helped 
to give or had anything to do with giving to the President a library or any other 
thing of value during the life-time of either. Judge Black was doubtless himself 
deceived ; but the whole story is an absolute falsehood without the slightest foun- 
dation 

I am yours, respectfully, 
GEO. F. HOAR 

Hon. Scott Lorp 

Mr. CARPENTER. In the absence of my colleague, Judge Black, 
I have given consent that this explanation shall be made, for I am 
certain that Judge Black would desire to have any mistake or mis- 
statement in his argument corrected. 

Mr. BOUTWELL. Mr. President, I ask the indulgence of the Sen 
ate sitting as a court to make a statement which affects the late Vice- 
President of the United States. It was my purpose to call attention 
to the circumstance, but I had thought until this moment that lL 
might postpone it more properly until the session of the Senate. 
One of the honorable counsel, Mr. Black, in his argument, made this 
Statement: 

The manager from Massachusetts [Mr. Hoar] said, speaking of the Union Pa 
cific Railroad, that every foot of that road had been founded in corruption and 
built with the wages of iniquity. That is true; and it is equally well known that 
the managers of that corrupt concern gave large amounts of their stock and bonds 
to the wife of a Senator who was afterward elected Vice-President. The wife re 
ceived it with the full consent of the husband 


It is dune not only to the reputation and memory of the late Vice 
President in the State where he dwelt so long and which he repre 
sented so faithfully, but it is due to the great mass of his country- 
men, who justly take an interest in his fame, that this statement 
shouid be corrected. The truth, as I believe, and always have be 
lieved since the circurastances to which this passage refers were 
brought to the attention of the public, issimply this: On the twenty- 
fifth anniversary of his marriage his friends gave his wife an amount 
of money—the precise amount I do not know, but it was not large— 
$3,800, um informed. A portion of this Mr. Wilson, upon the advice of 
Mr. Oakes Ames, invested in stock, known as the Credit Mobilier stock. 
The stock was never conveyed to Mrs. Wilson, but a contract existed by 
which it was to be conveyed. Afteratime Mr. Wilson learned what 
turned out to be the exact facts in regard to that affair, or so far 
learned them that he came to the conclusion that it was not proper 
that she should hold this property, and it was sold, and sold at a loss, 
and that loss Mr. Wilson made up to his wife. At her death this prop- 
erty was bequeathed by her to (as I believe) a religious association 
or charitable institution. Mr. Wilson never derived any advantage 
from it; and what is particularly untrue is that either the corporation 
or any person representing the corporation made any gift or donation 
in any form of stocks or bonds or other property or valuable thing. 

Mr. EDMUNDS. Mr. President, I move that the Senate sitting for 
this trial adjourn without day. 

The motion was agreed to. 

The PRESIDENT pro tempore, (at two o’clock and twenty-two min- 


utes p.m.) The Senate sitting for the trial of the impeachment of 


William W. Belknap, late Secretary of War, stands adjourned with 


| out day. 
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OPINIONS 


ON 


FINAL JUDGMENT IN THE CASE OF THE IMPEACHMENT OF 
WILLIAM W. BELKNAP, LATE SECRETARY OF WAR. 


The order of the Senate of July 31, 1876, allowed each Senator “within two days 


after the vote shall have been so taken” to file “his written opinion,” 


the following opinions were filed 


Opinion of Mr. Norwood, 
Mr. NORWOOD. 


ing the office of Se¢retary of War of the United States. 
ant has pleaded that while the charges may be true, yet impeachment 
did not commence until after he had resigned his commission as Sec- 
retary, and that, being at the date of impeachment only a private 
citizen of the United States and the State of lowa, he is not liable to 
impeachment. Out of these pleadings springs a single issue: Does 
resignation of his commission protect a Federal civil officer from im- 
peachment for bribery committed by him while in office f 

I will not consume any time in considering the point made by the 
managers on the fraction of a day: first, because I regard the legal 
fiction as inapplicable to criminal law and dangerous to life and lib- 
erty if thus applied, and, second, because it is immaterial to the issue ; 
for, if my conclusion be correct, the resignation has no effect what- 


ever on the jurisdiction of the Senate; and this beings the only ques- | 


tion. I proceed at once to consider it. 

It is conceded by respondent’s counsel that his resignation is the 
sole ground on which the plea to jurisdiction rests. In other words, 
it is admitted that, but for the resignation there would exist no valid 
objection to the jurisdiction of the Senate. This makes the question 
to be decided single and simple; and yet it has engendered a multi- 
tude of questions which have been discussed with great ardor and 
elaboration. Among them are whether a Senator or Representative 
can be impeached; whether one who commits treason, bribery, or 
other high crimes and misdemeanors, and afterward is appointed toa 
Federal office, can be impeached ; whether a private citizen who has 
not held Federal office can be impeached for any offense; and whether 
officers of the Army and Navy areimpeachable. All these questions 
are irrelevant. They are not before the Senate as a court, because 
not one of them is raised by the record. I intend, therefore, to eschew 
them entirely. The first duty of a judge is to decide the case be- 
fore him, and his second duty is to decide no other. The only ques- 
tion, then, for the Senate to determine is whether a Federal civil offi- 
cer who is confessedly liable to impeachment while he is in office can 
avoid impeachment by resignation. Respondent’s counsel contend 
that he can; and on the following grounds: 

First. The only power for impeaching Federal officials is conferred 
in and by the Federal) Consititution and, being a delegated power, 
it must be strictly construed; and, 

Second. As the Constitution does not expressly declare or contain 
words which imply that a person may be impeached after he is ont 
of office, it therefore follows that the respondent, who is out of office, 
is not subject to the jurisdiction of the Senate. 

Out of this brief syllogistic statement of the defense arise two ques- 
tions: First, did the people import trial by impeachment into our 
Constitution, as it was understood in Great Britain, and, second, does 
impeachment in Great Britain lie against one who, having been a 
civil officer, isout of office? If these two questions admit of an affirm- 
ative answer, the re-spondent is subject to trial by the Senate. 

All that the Constitution contains relating to impeachment is the 
following: 

The House of Representatives * * * 
ment. (Article 1, section 2, clause 5.) 

The Senate shall have the sole power to try all impeachments. When sitting for 
that purpose, they shall be on oath oraffirmation. When the President of the Unit- 
od States is tried, the Chief Justice shall preside: and no person shall be convicted 
without the concurrence of two-thirds of the members present. 

Judgment in cases of impeachment shall not extend further than to removal from 
office, and disqualification to hold and enjoy any oftice of honor, trust, or profit un- 
der the United States: but the party convicted shall nevertheless be liable and sub- 


ject to indictment, trial, jadgment, and punishment according to law. (Article 1, 
section 3, clauses 6 and 7.) 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. (Article 2, section 4.) F 

The President * ° shall have power to grant reprieves and pardons for 
offenses against the United States, except in cases of impeachment. (Article 2, 
section 2.) 


shall have the sole power of impeach 


The trial of all crimes, except in cases of impeachment, shall be by jury. (Article | 


3, section 2, clause 3.) 


To the foregoing extracts we are to look for all the light that the | 


Constitution itself can afford us. 

It is clear that the power of impeachment is conferred thereby on 
the House of Representatives. It is equally clear that the power to 
try all impeachments is granted to this body, and that the Senate, 
when trying a case of impeachment, is a court; for it has authority 
to try, to convict, and to sentence. The Senate is not only a court, 
but it is a court to try all cases of impeachment. It is not an admi- 
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under which | 


The House of Representatives impeach William | 
W. Belknap for the crime of bribery committed by him while hold- | 
The defend- | 


ralty or eqnity or common-law court, but it is a court differing in its 
| nature, jurisdiction, procedure, constitution, powers, and purposes 
from all these conrts. Its origin, history, nature, and object are all 
necessarily enveloped in the word “impeachment.” The Consti‘u- 
tion confers on the Federal courts admiralty and equity jurisdiction, 
It gives to the President the power of pardon. But it gives no defi- 
nition of any one of these terms. That whole instrument contains 
but one detinition of any word embraced in it, and that word is 
| “treason.” The Constitution does not define. It is not a glossary. 
It simply declares in terms so clear and pure that they may be classed 
as the richest jewels selected from all the wealth of our language 
| and set in the chastest style. They are or were supposed to be so 
simple and unquestionable that the wayfaring man would under- 
stand them. 

Where then do we look to find the meaning of admiralty, equity, 
common law, and pardon? We turn naturally and necessarily to 
the English law. This has been the course and practice of our courts 
ever since the Constitution was adopted. And as the Constitution is 
silent as to what we are to understand by “impeachment,” where else 
ought we to turn or can we turn for its meaning, nature, purpose, and 
scope, except to the same source whence our language and the orig- 
inals of our courts, their jurisdiction, and powers are derived ? 

If this be true, when we find the power of impeachment, without 
limit or qualification, given to the House of Representatives, by what 
process of reasoning can it be maintained that this power, as em- 
ployed and understood in Great Britain, is abridged by our Constitu- 
tion except by express terms? But the power of the House to im- 
peach is in no particular abridged or qualified. Whatever powers 
are included in the term impeachment are granted to the House of 
Representatives, and we must therefore look to the nature, jurisdic- 
tion, and purposes of impeachment as practiced in Parliament to 
determine the nature, jurisdiction, and purposes of impeachment as 





| the other by impeachment. 


understood in the Constitution. 

The Constitution speaks of two modes of trial; the one by jury, 
It speaks of either as being perfectly un- 
derstood by the people of the United States. No definition was re- 
quired for either expressior. They are treated as household words. 
Aud yet where do we turn to find out what “ trial by jury” means? 
Is there any mystery about it? Have lawyers and judges ever 
wrangled over the meaning, the object, the nature, the scope of what 
Blackstone calls “trial by jury?” And why should the other mode of 
trial which is named in the Constitution with the same familiarity 
be the subject of such grave doubt? We can look nowhere else than 
to impeachment as understood and practiced in Parliament. 

This must be so from necessity. For, on any other hypothesis, how 
could we possibly determine the extent of the power of impeachment ? 
To decide the question by the lexicon would be as idle as to attempt 
to determine the jurisdiction and powers and procedure of the United 
States courts in cases in “admiralty” by looking for the meaning of 
that word in a dictionary. 

It is necessary, in the next place, to see if impeachment as under- 
stood and practiced in Great Britain is qualified or abridged by ex- 
press terms in the Constitution, and if so, then to determine whether 
such abridgment has deprived the Senate, as a court to try impeach- 
ment, of jurisdiction in the case under consideration, In other words, 
if the House of Commons could impeach, and the House of Lords could 
try, a person who had committed crime while in public office and had 
before impeachment resigned, has the Constitution either in terms or 
by necessary implication deprived the Senate of jurisdiction in such a 
case? That impeachment would lie in such a case in Parliament no 
one has or can deny. The cases of persons impeached and punished 
after resignation in Great Britain are numerous, and I need not stop 
to cite them. They have been cited often during the consideration of 
this question and the facts are indisputable. It is not insisted by 
any one that there is any express language in the Constitution which 
deprives the Senate of jurisdiction over a civil officer of the United 


| States who after committing an impeachable crime has resigned. 


We must then see if in such a case there is any want of jurisdiction 
necessarily implied by any language in the Constitution. And this 
brings directly before us the only points relied on by the respondent 
in his plea to the jurisdiction. 

He maintains through his counsel that this implication is contained 
in article 2, section 4, of the Constitution, which for convenience I will 
repeat : ‘ 

The President, Vice-President and all civil officers of the United States, shall be 


| removed from office on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. 


This language, it is insisted, necessarily implies that the person im- 
peached must be in office, because he cannot be removed from office 


unless he be in office. The reason given for the assumption is strictly 
true, and the argument would be good if the sole object of impeach- 
| ment was to remove an offender from office. But just here is to be 
found the fallacy, the sophistry, in the argument. It has to assume 
as true that which is false in order to make its conclusion appear to 
| be sound, for it assumes that removal is the only purpose of impeach- , 
ment. Were this section the only one in the Constitution—that is, if 
clauses 6 and 7, section 3, article 1, were not in the Constitution—the 





argument would be plausible, and only plausible. But when we take 
all these sections together and construe them as a whole, we find the 
conclusion of the respondent in direct conflict with the language in 
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article 1, section 3. 
sole object of impeachment. It is not the limit of the judgment. It 
is but a small portion of the penalty that may be inflicted. The peo- 
ple not only declared that a Federal civil officer, a President or Vice- 
President, shall be removed on conviction, but they declared he might 
be forever thereafter disquakitied from holding any office of honor, 
trust, or profit under the United States. In construing statutes and 


written constitutions it is the solemn duty of courts to harmonize any | 


apparently conflicting portions, and not to place a construction on one | the oftice be vacated by self-amotion, or by judgment of this court, or 


| by executive order, the result is the same to the law and the people. 


part that will annul any other, if it is possible to avoid such constrac- 
tion. To construe section 4, article 2, as respondent’s counsel do is 
to make void or ineffectual a portion of section 3, article 1. To say 
that removal is the sole object of impeachment, is to say that the 
clause which provides for disqualification is nugatory or void. Again, 
to say that impeachment will not lie unless the offender be in office, is 
to say that disqualification can never be adjudged unless the aceused 
will consent. 

To say that the consent of an offender to impeachment and re- 
moval and disqualification is necessary to jurisdiction, is to declare 
that the Senate of the United States sitting as a court of impeach- 
ment is the only court in Christendom whose jurisdiction, in a crim- 
inal case, depends on the volition of the accused: To say that re- 
moval is a condition-precedent to disqualification, is to make the con- 
sent of every offender in Federal office a condition precedent to im- 


peachment ; for he may or may not be impeached, as he may or may | 


not choose to resign. 
An attempt has been made to evade the conclusion that disqualifi- 


cation may be adjudged without removal, by a resort to grammatical | 


construction. It is said the words “judgment * * * shall not 
extend further than to removal and disqualification to hold and en- 
joy any office” necessarily mean that removal must precede disqual- 
ification and be a part of the judgment. This, if true, would lead 
to a sequence which no one can sanction. It is, that disqualification 
must necessarily follow removal. For if, as is contended, the con- 
junction “and” between the words “removal” and “disqualitica- 
tion” makes the two penalties parts of an indivisible judgment, then 
disqualification must be adjudged whenever removal is. This would 
lead to this absurd, harsh, cruel, and unjust consequence: that a 
judge who was unfit for his place by reason of intoxication, when im- 
peached, must be disqualified forever from holding any other Federal 
office. He could not be removed without being also disqualified. 

Respondent contends that section 4, article 2, is a limitation as to 
offenders and offenses ; that no one except the officers therein enum- 
erated can be impeached, and only for the crimes therein stated ; and 
that only oficers—that is, persons actually holding commissions—can 
be impeached. And, as the logic of this position necessarily de- 
manded, his counsel went to the extremity of maintaining that after 
impeachment, and at any moment before conviction, the officer could 
drop his commission from his hand and escape judgment of removal 
and disqualification and any and all other possible penalty. 

If this be true. it would seem that the people of the United States, 
instead of devising a wise and certain and speedy method of getting 
rid of public offenders and remaining rid of them and making exam- 
ples of them as a terror to evil-doers in high places, were engaged in 
a game of thimble-rigging with the most dangerous of all criminals 
and permitting the criminals to play the game. They were careful 
to see that ordinary criminals should not escape punishment by evad- 
ing the courts through their own volition, but they intentionally of- 
fered immunity to state offenders by telling them they cannot be 
impeached unless they consent. Is this a reasonable construction of 
section 4, article 2? 
wise construction that could possibly be put upon it. The reasonable 
view of all these provisions taken together is that section 4, article 
2, simply declares and commands that when the President, Vice-Pres- 
ident, and all civil officers, &c., are convicted on impeachment, they 
shall be removed. They shall not receive any less penalty or sent- 
ence. 

The wise and patriotic men who framed the Constitution did not 
intend to deal thus lightly with high offenders. They had seen to 
what depths of degradation and extremities of danger the government 
of Great Britain had been carried and sunk by official corruption. 
They had seen public offices sold for a price. They had seen ministers 
of the Crown buying legislation as brokers buy stocks in the open 
market. They had seen much more of like character which I have 
not time to even capitulate, and they knew that the only sure and 
speedy remedy for an_evil so great and dangerous to the state is by 
impeachment. 
vances were known by them, and whether they intended to dally with 
or rather to encourage such enormity, we can easily judge by a careful 
study of the few words they uttered on this subject. They provided 
that the higher the offender, the greater should be his punishment; for 

,in addition to inflicting on an officer the usual penalty visited upon 
criminals in private life, they provided that he should be carried by the 


ernment he had dishonored, there to be publicly branded in the forehead 


as unworthy of the confidence of his people and then to be turned loose | 


a wanderer, aby-word, and a hissing among, but to be not of, his fellow- 
men. To make the proceeding most signal and the penalty most ex- 
emplary, they declared that for those high offenses he should not be 
entitled, as 6f right, to trial by jury: 


For by the latter we find that removal is not the | 


| reprieve even, could ever reach him. 


| had committed treason! 


| impeachment. 


| guage. 





On the contrary, it is the most strained and un- | 


The danger of executive power and its insidious ad- | 
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e 


The trial of all crimes 


except in caars 
4, section 2, clause 3.) 


f impeachment, shall be by jury (Article 

And that he should wear his disgrace and shame and outlawry to 
the end of his days, they declared that after conviction no pardon, no 
In the face of all this, it is 
gravely insisted that impeachment has no object but removal from 
oflice ; that when the offender is out of office justice is appeased and 
the right arm of the law is paralyzed; and that it matters not whether 


The offender is removed, out of office, and cannot be disqualilied, eau 
not be impeached, even though as President of the United States he 


This may be law, but it is certainly shock- 
ing to common sense. 


The cardinal mistake made by those who oppose jurisdiction in this 
case is, that the power of impeachment must be strictly construed 


| for the benefit of the people; that being a delegated power, noth.ng 


can be taken except what is expressly and literally granted. In my 
opinion, this is a strange reading of the Constitution, and tends to 
oppress the people and destroy their rights. Those who oppose juris- 
diction treat impeachment by Parliament as if it were a power of 
the Crown—a prerogative of the king. They cite its abuse and con 

ceal itsuse. They refuse to see that it is aright and a power of the people 
to be brought into action at their will on great occasions and to reach 
enormous public crime. The horrors of power abused in Great Britain 
are paraded to chill the blood, and the power of impeachment is de- 
picted as the greatest oppression of the English people. This is a 
perversion of history. The House of Commons alone can impeach 
and they are the immediate representatives of the people, and this 
power has always been put in action to protect some right of the 
people, either infringed, or supposed to be infringed, by some one in 
office. Was the danger or the oppression of impeachment one of the 
evils from which our fathers fled to the New World? Was it one of 
the causes which moved them to rebel in 1776? Is this gigantic power 
of omnipotent Parliament enumerated or even referred to by them in 
their immortal bill of complaints? Nay, quite the contrary. 

Our rebel fathers made no complaints against English law. They 
did not condemn impeachment. hey said nothing of danger to the 
people by abuse of the arbitrary power of Parliament in trials by 
On the contrary, the Declaration of Independence is 
the noblest eulogy on British law to be found in the English lan- 
Every paragraph is a protest against the king and his serv- 
ile tools for the abuse of law. They were content with the law, but 
rebellious against those appointed to administer the law. And when 
the seven-years struggle was over, they attested their admiration for 
and satisfaction with the laws of the kingdom against which they 
had rebelled, by incorporating the common law and the law of im 
peachment into their respective State constitutions. The State of 
Georgia adopted by ordinance the common law of Great Britain in 
gross, and such of her statute law as was adapted to her form and 
spirit of government, and invested her Legislature with the power 
of impeachment without any other definition than the word itself 
brought with it from its residence in Parliament. And when after 
ward, in 1787, the same people who had made trial by impeachment 
a part of the organic law of their several States adopted the Federal 
Constitution, they again collectively attested their purpose not to 
abandon this sacred right of defense against executive power, by im- 
bedding it in that instrament. This they did when the most mem- 
orable trial by impeachment in all history—that of Warren Hast- 
ings—was in progress. He had laid aside his commission as governor- 
general of India, was a private subject of the Crown, though princely 
in the rich spoils of the East. With this notable instance of the 
power of Parliament exerted against a private subject and with many 
more of anterior date known to them, those wise statesmen, jealous 
of personal liberty and private property and the pursuit of happiness, 
ingrafted impeachment on the Constitution. 

They were familiar with all Euglish history and knew all the 
abuses of power as well as we do. They knew that the struggle for 
human freedom has always been in all ages and all countries between 
rulers and the ruled, between the many out of office and the few in 
office, between subjects and the king, and that this warfare had con- 
tinued almost without cessation in Great Britain for a thousand 
years. They knew that executive power is ever aggressive on the 
rights of the people, and that impeachment in Parliament was the 
speediest and most effectual means of deliverance. And, finally, they 
knew that impeachment was one of the dearest rights of a free peo- 
ple, one of the strongest safeguards against corrupt government, and 


| with a full knowledge of what crimes had been committed by an 


omnipotent Parliament, when, at long intervals, the people acting 
through the Commons, solemnly determined that “the awfal disere- 
tion” inherent to impeachment was alone commensurate to and suffi 
cient for official crime, and with a like knowledge of the necessity 


| for such protection for the people against official corruption, the 
chosen representatives of the people to the loftiest station in the gov- | 


people of the United States determined that this right should be as 
secure and lasting as the Constitution itself. They constructed it as 
a fortress of defense against the Federal Executive. They intended 
it to be in the natureof a reserved right, for unlessit had been provided 
for in the Constitution it is clear that the Executive of the Govern- 
ment wonld have been placed beyond the power of removal or dis- 
qualification, and the people would have been unable to reach official 
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corruption except through the elective franchise, or to punish official 
criminals except by trial by jury. And they hold it in reserve to be 
used, as Herenles used the river Peneus, in cleaning the incrusted cor- 
ruption of Federal office when all other means may prove unavailipg. 

And what is impeachment as it stands in the Constitution? With 
all the light of its history in England to guide them, with their 
knowledge that impeachment is to protect the people, and not to favor 
officers, and having committed its employment to their immediate | 
representatives, What limit did they set, if any, on the impeachment 
in Parliament at which they were looking when they adopted it into 
our organic law? If they had said Congress shall have the sole power 
of pardon and stopped, who would say they had set any limit to it? 
If they had given that power to Congress, except in cases of convic- 
tion on impeachment, who would say that any limit was set to the 
power except in the single instance of conviction on impeachment ? 
So, if the sole power to impeach and the power to try all impeach- 
ments had been all on the subject, who would maintain that all power 
of impeachment, as understood and practiced in Great Britain, had | 
not been conferred ? 

But, after conferring the power on the House to impeach without 
limitation, and the Senate to try all impeachments, they set certain 
limits so as to modify and curtail the power as exercised in Parlia- 
ment. Let us see what those limits are. 

First. Parliament has unlimited control, and on convietion can in- 
flict any imaginable and capricious punishment. It can hang, draw, 
quarter, banish, imprison, fine, sequester, remove, disqualify, and all | 
this and more, by its own sentence, 
made two great changes. 

First. It divides the jurisdiction for punishment between the Senate 
and the common-law courts. It takes away the discretionary power | 
of Parliament to punish, which was and is so terrible. It limits the 
power of the Senate to removal or disqualification, or to the inflic- 
tion of any sentence of less consequence than removal or disqualifi- 
cation. And it takes away all discretion as to any other punishment 
by saying that such punishment shall be intlicted according to law. 
Thus the jurisdiction of Parliament is divided between the Senate 
and the courts; but the discretion of Parliament is taken away from 
the Senfte and the punishment made certain. The offender knows 
the most he may receive on conviction before either the Senate or the 
courts. 

Second. They limited the danger to the accused by requiring the 
concurrence of two-thirds of the Senators present to convict, whereas 
a majority only was sufficient in the House of Lords. 

Third, They limited the disqualification to hold office to any office 
under the United States, and thus left the party convicted still qual- 
ified to hold office under any State. 

Fourth. They limited the right of the Vice-President to preside 
over the Senate by placing the Chief Justice in his seat when the 
President is tried ; thus showing their purpose to insure justice to the 
accused by debarring ambition from the court of impeachment. 

As the power of impeachment would have been as general as that of 
the British Parliament, had it not been restricted, it must follow 
that the defendant in this case must show that the restrictions named 
in the Constitution cover and protect him. He must show either that 
the jurisdiction of impeachment by Parliament does not extend to one 
out of oflice by resignation, or that our Constitution limits jurisdiction 
to those in office. The former he cannot show. The law, the prece- 
dents, and practice are all against that theory. Are there any words 
in the Constitution which will bear this construction? It is not pre- 
tended that there are any words expressly so declaring. 

Let us not forget that impeachment is intended to purify the state, 
to rid the Government of corruption in high places, and in no sense 
to favor offenders, and that the only merey intended to be shown to 
the guilty has been )rovided for by the express limitations named 
above, to wit, that .wo-thirds should convict, and that judgment 
shall not extend beyond removal and disqualification. Let us not 
forget that our fathers labored to protect the people, for they knew 
that those in power need no protection. 

At this late day shall their children declare that their labor was in 
vain; that their declaration of the power of impeachment is an idle 
threat ; that they left the word impeachment undefined and inde- 
tinable ; that they equivocated with criminals by employing such 
doubtful words as to invite them to seek safety by resigning their 
commissions ; that they left the people no protection against high 
crimes and misdemeanors except by the enactment of a penal code, 
which would perpetually tax the ingenuity of man to frame in order 
to meet the innumerable methods which the counter-ingenuity of 
corrupt officials can devise in committing acts dangerous tothe state 
and the safety and liberty of the people; that a President who has 
levied war against his country can hold his seat, witnessing his trial 
by impeachment with indifference, and just at the moment of convic- 
tion announce his resignation and avoid any and all visitation except 
such as might be inflicted on the private citizen who had joined in 
his treason? Shall we, by thus construing the Constitution, encour- 
age corruption in high places? For one I will not, and for the rea- 
sons I have given I hold that the Senate has jurisdiction to try the 
respondent. 

1 am of opinion, further, that the allegations made in the five seve- 
ral articles of impeachment have been sustained by the evidence, and 
that the respondent is guilty of each and all of the charges. 





But in this our Constitution has | 
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Opinion of Mr. Stevenson. 

Mr. STEVENSON. Mr. President, I desire very briefly to state my 
opinion on the pending preliminary question and the grounds upon 
which it rests. 

William W. Belknap was impeached by the House of Representa- 
tives cn the 2d day of March, 1876, for alleged bribery and corrup- 
tion charged to have been committed by him while Secretary of War. 

The resolution for his impeachment was passed upon the recom- 
mendation of a regular committee of the House, after a thorough in- 
vestigation of the charges and the examination of several witnesses 
in support of their truth, at which Belknap was present and of which 
he had due notice. 

Upon the day of his impeachment, at ten o’clock and twenty min- 
utes, after the report of the committee had been agreed upon, but 
before the meeting of the House, the respondent resigned the office of 
Secretary of War, which was immediately accepted by the President 
of the United States. The House of Representatives subsequently ap- 


| pointed its managers and laid before the Senate articles of impeach- 
| ment, which set ont with great precision fhe time, place, and circum- 
| stances under which the specific acts of bribery and corruption are 


charged to have been committed. 


The respondent appears in person and by counsel. He does not 


| deny the commission of the alleged offenses nor that they were im- 


peachable crimes. He pleads that at and before the passage of the 


| resolution for his impeachment he was not Secretary of War, and 
| neither then nor at any time since has he held any official position 


under the Government of the United States, and he therefore denies 
the jurisdiction of this court. 

To this plea the House of Representatives filed two replications : 

The first, traversing the facts of the plea by way of demurrer. 

The second, a special replication, setting up certain facts tending 
to impugn the validity of the resignation of the accused and going 
to show that it was not made in good faith. 

Respondent rejoined, demurring to the second replication of the 
House of Representatives; and for further rejoinder denies the truth 
of the facts set up in the second replication and relies upon others 
in avoidance of the charge that his resignation was colorable. To 
this rejoinder there was a surrejoinder. 

The conclusion which I have reached renders it wholly unneces- 
sary for me to consider the question of fact preseuted by the repli- 
cation or the rejoinder. 

Assuming as I do, that the resignation of the accused was a legally 
accomplished fact before the resolution for his impeachment was 
passed, the question occurs: What legal effect did the voluntary res- 
ignation of the respondent have upon the constitutional power of the 
House to impeach or upon that of the Senate to try said impeachment ? 

This is a simple question of law; one, wholly of first impression, 
nnsupported by precedent or direct authority; its solution lies, as I 
conceive, in an extremely narrow compass. The importance of its 
right adjudication cannot however be overstated either in its personal 
effect upon the accused, or in its far wider influence as a valid anid 
binding construction of the Constitution, upon the safety, rights, and 
interests of the whole people of the United States, in whose name 
this impeachment was instituted and on whose behalf it is now be.og 
prosecuted. 

The jurisdictional power of this court rests upon the proper con- 
struction of a few provisions of the Constitution, which it is better 
that I should group together and quote literally, in the order in which 
they are found in that instrument. 

The Constitution, article 1, section 2, declares that— 

The House of Representatives * * * shall havethe sole power of impeachment 

The sixth clause of the third section of article 1 declares: 

The Senato shall have the sole power to try allimpeachments. When sitting for 
that purpose, they shall be on oath or affirmation. When the President of the 
United States is tried, the Chief Justice shall preside : and no person shall be con- 
victed without the concurrence of two-thirds of the members present. 

Judgment in cases of impeachment shall not extend further than to removal from 
oftice, and disqualification to hold and enjoy any office of honor, trust, or profit under 
the United States; but the party convicted shall nevertheless be liable and subject 
to indictment, trial, judgment, and punishment, according to law. 

By section 4, article 2, the Constitution provides : 

The President, Vice-President and all civil officers of the United States, shall be 
removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

The third clause of section 2, article 3, provides that— 

The trial of all crimes, except in cases of impeachment, shall be by jury. 

The latter part of clause 1, section 2, article 2, declares: 

The President * * * shall have power to grant reprieves and pardons for of- 
fenses against the United States, except in cases of impeachment. 

The clauses quoted contain every provision upon the subject of im- 
peachment which is to be found in the Constitution. 

That instrument created a free government of limited and enumer 
ated powers. Within the scope of its delegated authority, the Con- 
stitution and the enactments made in pursuance thereof, become the 
supreme law of the land. The Government acts alike upon the in- 
dividual members of the body-politic, not less than upon the varied 
classes of ofticials who constitute its organization. 

The power requisite to enforce obedience to its lawful mandates 
not less than the means to prevent any violation of its express pro- 
visions were absolutely essential to its permanence and preserva- 
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tion. 
impotent to enforce the duties which it created as it would have been 
powerless to preserve the rights, public and private, which it had 
been ordained to protect. If any fact touching the Constitution is 
clearly incontrovertible, it is, that the convention which framed it 
intended to deprive all officials, from the highest to the lowest, of all 
vpportunity to violate their oflicial trust, to enlarge their duties, or in 
any way to encroach upon the liberties of the citizen. 


‘These wise men were fully versed in English history. They well 


knew, that the perpetuity of the Government about to be inaugurated | 


might be as much endangered by corruption and venal prostitution 
of patronage to selfish and ignoble ends, as from the more open and 
daring attempts of unlicensed power for its overthrow and subver- 
sion. 

It devolves on this court so to construe the Constitution in this case, 
as shall harmonize all its provisions, and best secure and effectuate 
the great objects sought to be achieved by the statesmen who framed 
and the people who adopted it. 

It isargued by the counsel for the accused and by Senators who con- 
cur with them, that the Constitution delegates no express power of 
impeachment, but that al] the authority of the House, or of the Senate 


2, of the Constitution. 
That declares— 
The President, Vice-President and all civil officers of the United States, shall be 


removed from office on impeachment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 


The advocates of this construction propose to transpose this last-cited 
section from the second article of the Constitution, creating the ex- 
ecutive department of the Government, to the first article of that in- 
strument, creating the legislative department and containing the 
various delegations of express and implied power to Congress. The 
admitted necessity of such a transposition is a strong argument 
against the construction that looks to it for support. Upon this pre- 
cise point, an eminent judge of the Supreme Court of the United 
States, when, in an argument many years ago of a constitutional ques- 
tion before that court a similar transposition of a clause of the Con- 
stitution was proposed in order to support a particular construction 
of that instrument, said— 

That the derangement of the words or even sentences of a law may sometimes be 
tolerated in order to arrive at the meaning of the Legislature. But it is a hazard 
ous rule to adopt in the construction of an instrument so maturely considered as 
the Constitution was by enlightened statesmen who framed it, and was so severely 


examined and criticised by its several parts in the various State conventions which 
finally adopted it. (Ogden vs. Saunders, 12 Wheaton’s Reports, page 267.) 


dictional power can be implied. It does not in any way refer to the 
power of impeachment. It fails to declare that any officer or class 
of officers may or may not be impeached in or out of office. So far 
from any legal implication of jurisdictional power to impeach, this 
section directly recognizes that judicial procedure as already estab- 
lished in the Constitution. I know of no rule of construction which 
would justify the implication of a power from any section in the Con- 
stitution which recognized that power as already exisiting by express 
grant. 

If the framers of the Constitution, acquainted as they were with 
the historical and legal meaning of impeachment, personal witnesses 


too of its exercise as a parliamentary accusation and trial of guilty | 4) 5. .ourt can and should look to parliamentary law, and parliament- 


officials in England for many years, with its attendant abuses, deter- 
mined to incorporate this great remedial process into the Constitu- 
tion of the United States, it would have been a remarkable oversight 


had they failed to guard its exercise with ample and full jurisdic- | 
These enlightened guardians of popular rights could | 


tional power. 
never have consented to leave so important a sanction of the Con- 
stitution unguarded, 
cle 1, already quoted, provides: 


mw, t 


The Houseof Representatives shall choose their Speaker and other officers 


and 
shall have the sole power of impeachment. 


The third section of article 1 provides: 
The Senate shall choose their other officers, and also a President pro tempore, in 


the absence of the Vice-President, or when he shall exercise the office of President | 


of the United States. 
The Senate shall have the sole power to try all impeachments. 


These two sections would seem to allow no room for doubt as to 
their true meaning and exactintendment. They are clear, direct, and 
simple. The grant of power in each is as absolute, plain, and as ex- 
clusive, as words can express or sovereign power bestow. 

It is claimed that the Constitution fails to define impeachment or 
what are impeachable crimes, or to enumerate the persons subject to 
be impeached. Consequently, that the two sections of article 1 of 
the Constitution last cited, must be construed, not as grants of express 
power either to the House or to the Senate, but as merely descriptive 
of a power and distributive of its exercise to the two Houses of Con- 
gress. 

But this argument clearly rests on a false premise. 

It is true that the Constitution does not define impeachment, or 
impeachable crimes, nor does it designate the persons liable to im- 
peachment. But I am unable to perceive how a failure to define 
any term in the Constitution could weaken, much less destroy, any 
express graut of power in that instrument. This argument, if car- 
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Without such remedies the Government would have been as 


| tution of the United States. 
| founders looking to the 


| looking also to the constitution and usage of the American States 


| State Legislature had ever detined an impeachable crime, 
This fourth section of article 2 contains nothing upon which juris- | 


| organ to institute, and the Senate 


Accordingly, the fifth clause of section 2, arti- | 


| deed, when foreign statutes are adopted into our legis’ 
| and settled construction of those statutes by courts of law has been 


ried to its legitimate sequence, would tend to overthrow all the express 
grants of power in the Constitution Habeas corpus is guarded from 
suspension in the Constitution, but it is not defined. The efficacy of 
that great writ, for so many centuries the safeguard of individual 
liberty everywhere, is not now to be weakened for want of a consti- 
tutional definition. So, too, of the privilege of jury trial. Although 
incorporated into the organic law of the Federal Union, it faiis to 
detine the number of which the jury is to be composed, or to prescribe 
what unanimity is required for a verdict. Again: 

The Congress shall have power to declare the punishment of treason, but no at 


tainder of treason shall work corruption of blood, or forfeiture, except during the 
life of the person attainted. 


There is no definition of attaint or corruption of blood in the Con- 
stitution, and. yet no one denies the express grant of power in that 
clause. Here as in many other like phrases we must look to the 
common law of England, from which, both habeas corpus and jury 
trial and the treason clause have been borrowed. Tae 

So, too, the Constitution declares, that the judicial power shall ex- 
tend to all cases in “law and equity ” 


arising under the Constitution, 
&e. 


But we must look beyond the Constitution for the distinetion be- 


, \ t ) | tween cases in law andequity. Every lawyer knows that although the 
over this subject arises by legal implication from section 4, article | courts of the United States derive their jurisdiction from the Consti 


tution and laws of the United States, yet that they look to the great 
chancery system of England as the limit of their jurisdiction. 


So 
with impeachment. 


Borrowed evidently from the English constitu 


| tion in its general features, this remedial process was incorporated 


into the Constitution as a guarantee against corruption, official infi 
delity, and force. It was not to punish crime., The founders of the 
Government guarded its exercise, not by definition or enumeration, 
but in stronger restrictions in confining its jurisdiction to official guilt 
and in limiting its penalties to removal from and future disqualitica- 
tion to hold oftice. 

Thus remodeled, and adopting the rule, that the Constitution shall 
always be so construed as to render it on all occasions the effective 
agency of accomplishing the objects and ends designed by its framers, 
impeachment remains here, as recognized in the parliamentary law 
and usage of England at and prior to the adoption of the Consti- 
No definition of it was necessary. Its 
English constitution and parliamentary 
law; to the many memorable impeachment trials commencing with 
that of Lyons, instituted by the Commons before the Lords in 1376; 


prior to 1787, saw that no act of Parliament, or of any American 


It might 
Grreater sate 
House of Representatives the sole 
the sgle tribunal to try all im- 
peachments, and in limiting the judgment to removal from, and 
future disqualification to hold office the 


have been difficult and dangerous to have done so. 
guards were found in making the 


This restriction upon 


judgment, expressly confines the jurisdiction of American impeach- 


ment to official corruption, malfeasance, misfeasance, or nonfeasance 
committed in office. Whenever the House of Represe ntatives believe 
that the public safety demands the impeachment of some faithless or 
corrupt official, the Constitution has delegated full and exclusive 
power to institute the proceeding. When thus instituted, the Senate 
is clothed with judicial and exclusive power to try all impeachments 
thus inaugurated by the House. Where the Constitution is silent, 


ary usage, as the Supreme Court of the United States looks to the 


| maxims and doctrines of the great system of English chancery for 


aid in judicial investigation, and oftentimes, to ascertain the limit of 
itsown jurisdiction. When words, or legal phrases are copied into the 
Constitution of the United States from the civil law, the common 
law, or the British constitutional and parliamentary law, they are 
always interpreted by the law from which they are borrowed. In- 
ion the known 


considered as silently incorporated into theacts. (Story on Constitu- 
tion, pages 796, 797,300; Rawle on Constitution, page 200; Sedgwick 
on Statutes, pages 262, 426.) 

Iam therefore persuaded that the second and third sectionsof article 
1 of the Constitution invest the House and Senate with express and ex- 
clusive power to institute and try all impeachments for official crime, 
and that the authority thus conferred upon this court, empowers it 
when the Constitution is silent, always to look to the parliamentary 
law and parliamentary usage of England for the scope and limit of 
its jurisdiction and authoritatively to decide what that limit is. 

Nor is it true as has been argued, that this power of the court to 
look beyond the Constitution to the parliamentary law for the limit 
of its power, would invest this court with common-law jurisdiction. 
The argument is unsound alike in theory and in fact. This court 
looks to the parliamentary law, which is wholly distinct from the com- 
mon law of England, although often loosely confounded with it by 
Mr. Rawle and other law-writers in treating of impeachment. But to 
look to foreign courts, or to foreign laws for light and aid in the inter- 
pretation of judicial procedure borrowed from them, is by no means 
to look to them for jurisdiction. That is derived from the Constitu- 
tion as already shown, which is the exclusive source of power. Juris- 
diction is one thing; its scope and limit is another ; and that argument 
is still more fallacious, that because we do often look and are required 
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by the language of the Constitution to look to the common law for 
light, that therefore, the courts of the United States would, eo instanti, 


- become invested with common-law jurisdiction over common-law | 


crimes and offenses. 

The whole jurisdiction of the United States courts over criminal 
offenses is derived from the acts of Congress. They have no common- 
law jurisdiction. Yet the Constitution declares— 


That no fact tried by a jury shall be otherwise re-examined in any court of the 
United States than according to the rules of the common law. 


If the courts are thus required by the words of the Constitution to 
look to the common law, as the sole guide for its action, without con- 
ferring upon such courts common-law jurisdiction, why may not this 
high court of impeachment look to the parliamentary law for the 
scope and extent of its jurisdictional power, where the Constitution 
is silent? 

That the United States courts do not acquire commou-law jurisdic- 
tion I propose now to show by a quotation from the commentary of 
an able jurist, St. George Tucker—nomen renerabile charum—upon the 
clause of the Constitution last quoted. He says: 


We may be told the common law is evidently here referred to as the law of the 
land. This is not the case; it is referred to as a known law ; and might in strirct- 
ness have been referred to as the law of the several States, so far as their constitu- 
tions and legislative codes, respectively, have admitted or adopted it. Will any 
man who knows anything of the laws of England aflirm, that the civil or Roman 
imperial law, is the general law of the land in England, because many of its maxims 
ani ita course of proceedings are generally admitted and established in the high 
court of chancery, which is the highest court of civil jurisdiction, except the Par- 
liamenut, in the kingdom? Or thatthe canon, or Roman ecclesiastical law is the gen- 


eral law of the land, because marriages are solemnized according to its rites, or | States, impeached and convicted of treason, bribery, and high crimes 


because simony, which is an ecclosiastical offense, is also made an offease by stat- 
ute? 


. . . . . * * 


We may fairly infer from all that has been said that the common law of England 
stands precisely upon the same footing in the Federal Government, and courts of 
the United States, as such, as the civil and ecclesiastical laws stand upon in England: 
That is to say, its maxims and rules of proceeding ave to be adhered to, whenever 
the written law is silent, in cases of a similar or analogous nature, the cognizance 
whereof is by the Constitution vested in the Federal courts; it may govern and 
direct the course of proceeding in such cases, but cannot give jurisdiction in any 
case, where jurisdiction is not expressly given by the Constitution. The same may 
be said of the civil law; the rules of proceeding in which, whenever the written 
law is silent, are to be observed in cases of equity, and of admiralty, and maritime 
jurisdiction. In short, as the matters cognizable in the Federal courts belong (as 
we have belore shown in reviewing the powers of the judiciary department) partly 
to the law of nations; partly to the common law of England; partly to the civil law; 
partly to the maritime law, comprehending the laws of Oleron and Rhodes; and 
j irtly to the general law and custom of merchants; and partly to the muniicpal 
aws of any foreign nation or of any State in the Union, where the cause of action 
may happen to arise, or where the suit may be instituted ; so, the law of nations, 
the common law of Engiand, the civil law, the law maritime, the law merchant, or 
the lex loci, or law of the foreign nation, or state, in which the cauee of action may 
arise or shall be decided, must in their turn be resorted to as the ru.e of decision, 
according to the nature and circumstances ot cach case respectively. So that each 
of these laws may be regarded, so far as they apply to such cases, respectively, as 
the law of the land. But to infer from hence, that the common law of England is 
the general law of the United States, is to the full as absurd as to suppose that the 
laws of Russia, or Germany, are the general law of the land, because in a contro- 
versy respecting a contract made in either of those empires it might be necessary 
to refer to the laws of either of them, to decide the question between the litigant 
parties, Nor can I find any more reason for admitting the penal code of England 
to be in force in the United States (except so far as the States, respectively, may 
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| limited to crimes defined by statute, or, as recognized at common law. 


This view of the Constitution is fully established by the impeach- 
ments of Pickering, Chase,and Peck. Alexander Hamilton says that— 


Several of the State constitutions have followed the example of Great Britain, 
and up to that time the State constitutions had adopted the British system with 


| only some moditications; but none of them recognizing the idea that impeachment 


was limited to indictable acts, but all aflirming that the subjects of this jurisdiction 
were offenses of a political nature.—Federalist, No. 65. 


But it is wholly immaterial whether the fourth section of article 2, 
of the Constitution, limits the jurisdiction to offenses declared crimi- 
nal by statutes of the United States, or whether the jurisdictional 
power of impeachment, conferred by the Constitution, be express or 
Every court should confine itself to the precise question 
which it is called upon to decide. Beyond that, its ruling is said to 
be obiter dictum. 

It is not denied, that W. W. Belknap was until ten o’clock and 
twenty minutes on March 2, 1376, a civil officer of the United States; 
that the offenses charged to have been committed by him were de- 
clared crimes by the statutes of the United States; and if committed, 
were committed by him while discharging the duties of Secretary of 
War. None questions the fact, that prior to his resignation the House 
of Representatives, as the grand inquest of the nation, and the Sen- 
ate of the United States, as the bigh court to try all impeachments, 
had full and sole jurisdiction over this cause. 

The question occurs, How has this admitted jurisdiction been 
lost? ‘Those who deny it, insist, that the fourth section article 2 of the 
Federal Constitution commands, that “all civil officers” of the United 


and misdemeanor shall be removed from office. They say, Belknap 
was by his resignation out of office, and not a civil officer, when the 
resolution for his impeachment passed the Honse, and consequently, 
not within the description ; secondly, that judgment of removal from 
office on conviction isimperative. But removal from an office already 
vacated, is impossible, and as the court cannot execute its judgment, 
therefore, it is without jurisdiction. This argument rests on the as- 
sumption, that legal responsibility for impeachable crimes attaches 
to the guilty official, not at the time the offense is committed, but at 
the moment when the accusation is officially preferred. No authority 
has been cited in its support, and it isin direct violation of all estab- 
lished rules of construction of criminal law in England or in the United 
States. Responsibility, always, attaches at the moment of the com- 
mission of the offense. The Revised Statutes of the United States, 
for the prevention of official venality and corruption, and under whi¢h 
the respondent himself has been already indicted in the criminal 


| court in this District, provides: 


Every officer of the United States, and every person, acting for or on behalf of 


| the United States, in any official capacity under, or by virtue of the authority of 


have adopted it, within their several jurisdictions) than for admitting that of the | 
Roman empire, or of Russia, Spain, or any other nation whatever. (Tucker's Ap- | 


pendix to first volume Blackstone, pa 2s, 429. 


The Constitution, section 4, article 2, makes it imperative, that when 
“the President, Vice-President, and all civil officers of the United 
States are convicted of treason, bribery, or other high crimes and mis- 
demeanors, they shall be removed from office.” But neither the Con- 


stitution por has any United States statute in any manner defined any | 
offenses, except treason and bribery, to be “ high crimes and misde- | 


meanors,” and as such impeachable. How, then, are high crimes and 


misdemeanors to be ascertained? Is the silence of the statute-book | 


to be deemed conclusive in favor of the guilty party, until Congress 
shall have made a legislative declaration and enunciation of the of- 
fenses, which shall be deemed “ high crimes and misdemeanors?” If 


80, the power of impeachment, except as to two expressed cases, is a | 


complete nullity; and the party is wholly dispunishable, however 
enormous may be his criminality. (Story on Constitution, §796; 
Rawle on Constitution, page 273.) 

Here, therefore, the very clause of the Constitution, relied on, as 
the only source of implied jurisdictional power, becomes a rope of 
sand, unless we look beyond the Constitution, to the parliamentary 
law, to see what “high crimes and misdemeanors,” are technically 
understood to mean. 

“High crimes and misdemeanors” are the words of the British con- 
stitution which describe impeachable conduct. (4 Hatsell’s Prece- 
dents; 18 American Law Register, page 645.) 

The word “ high” applies as well to misdemeanors as to crimes. (2 
Chase’s Trial, 383.) Whatever “high crimes and misdemeanors,” 
were the subjects of impeachment in England, prior to the adop- 
tion of our Constitution, are subjects of impeachment before this 
court, subject only to the limitations end restrictions imposed by the 
Constitution of the United States, 

We have clearly a right to look to the parliamentary law and usage 
ef England for the sphere and limit of our jurisdictional power over 
impeachment. When we do so, the authorities are abundant to show, 
that the phrase, “ high crimes and misdemeanors,” when used in pros- 


any Department, or office of the Government thereof; and every officer, or person 
acting for or on behalf of either Honse of Congress, or of any committee of either 
llouse, or of both Houses thereof, who asks, accepts, or receives any money, or any 
contract, promise, undertaking, obligation, gratuity, or security for the payment 
of money, or for the delivery or conveyance of anything of value, with intent to 
have his decision, or action on any question, matter, cause, or proceeding which 
may at any time be pending, or which may be by law brought before him in bis 
otlicial capacity, orin his place of trust, or profitinfluenced thereby, * * * shell 
be punished by a fine not more than three times the amount asked, accepted, or 
received, and by imprisonment not more than three years. 

Every member, officer, or person convicted under the provisions of the two pre- 
ceding sections, who holds any place of profit, or trust, shall forfeit his oflice or 
place, and shall thereafter be forever disqualified from holding any office of honor, 
trust, or profit under the United States. (Revised Statutes, sections 5500, 5501, and 
5502.) 

The words of this statute are almost identical with the words of 
fourth section, article 2, of the Constitution; its penalties, like those 
imposed by that instrument, declare, that every officer, convicted 
under the provisions of that act, shall forfeit his office, and shall there 
after be forever disqualified from holding any office of honor, trust or 
profit under the United States. 

And yet, what Senator, judicially called upon, to act as a judge in 
the trial of respondent, for a violation of this statute, in a United 
States court, would hold, that his resignation before the finding of 
the indictment would be a valid plea in abatement to the jurisdic- 
tion of the court? And if the retirement from office can bar the 
jurisdiction in the one case, why not in the other? If not available 
in the construction of a statute, how can it be so in the construction 
of the Constitution ? 

The Constitution is itself a law; one of higher dignity, I admit, than 
other laws, but still to be construed by the same rules applicable to 
the construction of other statutes. Both seek to guard the United 
States Government against corruption, venality, and wrong. By 
what rule of judicial interpretation are similar words in the Consti- 
tution and in a statute, having the same object and end, both ac- 
knowledged guarantees of popular safety, to be differently construed ? 

It is said that the Constitution imposes removal from office as the 
sole penalty. 

But this assumption is directly contradicted by the express words 
of the Constitution, which declare, “that judgment in cases of im- 
peachment shall not extend further than to removal from office, and 
disqualification to hold aud enjoy any office of honor, trust, or profit 


| under the United States.” 


| the Constitution, as important as removal. 


The penalty of disqualification was, in the minds of the framers of 
They understood, that 


ecution, by impeachment, has no definite signification, and are never | a faithless official, impeached and removed from office, might be speed- 
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ily restored to one of greater importance than that from which he had | 
been degraded; hence, the great sanction of impeachment would be- 
come impotent as a barrier for popular safety unless the penalty of dis- 
qualification should follow removal. The Constitution must be so 
construed that every provision should be harmonized; each rendered 
effective; and that the object and purpose of the instrument shall al- 
ways become potential. 

In the conclusion I have reached, the absolute removal from office, | 

commanded by the fourth section, article 2, of the Constitution, was 
no repeal of the discretionary power delegated by the second section 
of article 1 to the Senate, to impose, within their diseretion, the ad- 
ditional penalty of disqualification from office. Therefore, although | 
the guilty official had resigned his office before impeachment, if con- 
victed, the court would still have power to render judgment of per- 
petual disqualification, if in their discretion, the public good demanded 
it. And this construction is plainly supported by the provision of the | 
Constitution, withdrawing impeachments from the pardoning power 
of the President. Those sagacious men would scarcely have taken 
the power of pardon from the President in impeachments if they had 
intended the guilty official could escape trial by his own voluntary 
act. The intent of the Constitution in this provision is manifest. 
Suppose the respondent should be acquitted by this court for want 
of jurisdiction. He is then tried by the criminal court and convicted. | 
He is pardoned by the President and becomes forthwith eligible to | 
ofiice, although two-thirds of the Senate were satistied of his guilt, 
and would have voted for his conviction, had they concurred in the 
question of jurisdiction. No stronger illustration can be afforded of | 
the importance of the penalty of disqualification as a guarantee of 
popular safety. 
- But if removal from office be the sole penalty, I cannot yield my 
assent to the legal postulate that the inability of a court to enforce 
its judgment can affect its jurisdiction. The infirmity of any defend- 
ant to receive the judgment caused by his own act, can never divest 
the power of the court to render it. And this, I had supposed, was 
settled by direct authority. In the case of Rhode Island vs. Massa- 
chusetts, where the bill in equity was filed in the Supreme Court of 
the United States, the plea was interposed, that the court could not en- 
forceitssentence. Afterfull argument the court maintained itsjurisdic- 
tion. (12 Peters, page 657.) Again in Kentucky vs. Denison, the Su- 
preme Court of the United States held, in an elaborate opinion, that 
it had original jurisdiction to issue the mandamus; yet, as it had no 
power to enforce the rule against the governor of a sovereign State, 
the motion was overruled. (24 Howard, page 66.) 

Merryman, a citizen of Maryland, was at the beginning of the war 
confined illegally by military authority. He applied to Chief Justice 
Taney for a writ of habeas corpus. The writ issued, and that eminent 
jurist held, that the applicant was entitled to his liberty; but as the 
law was borne down by the military, and Judge Taney could not en- | 
force the judgment of the court, he discharged the writ in an opinion of 
great clearness and power. (Taney’s Decisions, page 246.) These 
authorities might be multiplied. That construction which denies, that 
civil officers of the United States, who have, while in office, committed | 
crime, are not liable to impeachment, because of their voluntary retire- 
ment from office after the commission of the crime but before the 
institution of the impeachment procedure, is unwarranted by the 
spirit, letter, and object of the Constitution. 

Official responsibility, and official fidelity, are exacted and required 
by the organic law. Every civil officer of the United States when he 
enters upon the discharge of an official trust, assumes duties and re- | 
sponsibilities to the people, civil and criminal, from which the Con- 
stitution never releases him, until all are fully performed and he has 
subjected himself to every requirement of the law. Impeachment is | 
an incident of every civil office. Neither civil nor criminal responsi- 
bility can be thrown off by any voluntary act of a guilty official. 

A different construction would fritter away impeachment. It would 
cease to be longer a safeguard against usurpation, corruption, or venal- | 
ity, except at the option of the guilty party. While the Constitution 
has declared that the President shall not pardon an impeached and 
convicted official who usurps power, barters offices, betrays his trusts, 
accepts bribes, debauches and demoralizes all within his official | 
sphere, yet this construction of the Constitution which we are urged 
to adopt, allows such criminal by his own voluntary act to escape the | 
penalties of impeachment, even though his resignation be withheld | 
until an hour before the conviction ; ocean if as argued, his being 
out of office divests the jurisdiction of the court, then that effect must | 
follow every resignation tendered before a final disposition of the 
impeachment. Such a construction is forbidden by the usage of all 
impeachment trials in England, or in the United States. 

The impeachment of Warren Hastings took place in May, 1786, 
although he had been recalled from India, and resigned in June, 
1785. Tost Chancellor Macclesfield, who was compelled to resign his 
office, was subsequently impeached. A still more signal illustration 
is found in the case of Lord Melville, in 1806. He was impeached for 
offenses committed twenty-two years before, long after his resignation. 
He had held other offices since his first appointment, but held no 
office when he was impeached. 

William Blount, a Senator from Tennessee, was impeached in 1797 
for official misdemeanor. The Senate expelled and subsequently im- 
peached him. He pleaded the fact, that he was not a civil ofticer, when 
the impeachment was found. The case went off-upon the point, that | 








| on impeachment, or upon the address of the General Assembly 
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a Senator of the United States was not a civil officer; but one of the 
managers, and two of Blount’s counsel admitted, as I will hereafter 


| show, that a voluntary resignation could be no valid plea for acquittal. 
| With the knowledge of the trial of Macclesfield and of Bacon and of 


Hastings—the latter trial being alluded to by Colonel Mason in the 
convention—can it be doubted that the framers of the Constitu- 
tion would have expressly provided in the Constitution “to be im- 
peached while in office,” had that been their intention? And this in- 
tent is the more strongly fortified by the fact, that eight or nine of 
the original thirteen States, that had adopted constitutions prior +o the 


| formation of the Federal Constitution had incorporated impeachment 


into them, and limited it to officials both in and out of office. 

ginia and Delaware are signal instances of such provisions. 
The constitution of Virginia, adopted July 5, 1776, provides : 
The governor when he is out of office, and others offending against the State, 


either by maladministration, corruption, or other means by which the safety of the 
State may be endangered, shall be impeachable by the house of delegates. 
* * * * « * 


Vir- 


* 

If found guilty, he or they shall be either forever disabled to hold any office under 
government, or be removed from such office pro tempore, or subjected to such pains 
or penalties as the law shall direct. (American Constitations, pages 287, 288.) 

The constitution of Delaware, adopted September 20, 1776, provides: 

The president, when he is ont of office and within eighteen months after, and a!l 
others offending against the State, either by maladministration, corruption, or other 
means by which the safety of the Commonwealth may be endangered, within eight 
een months after the offense committed, shall be impeachable by the house of as 
sembly before the legislativecouncil. * * * If found guilty, he or they shall be 
either forever disabled to hold any office under the government, or removed from 
office pro tempore, or subjected to such pains and —— as the law shell direct 
And all officers shall be removed on conviction of misbehavior at common law, or 

(Article 23, page 
213.) 

Some of the distinguished men who were prominent members of 
the conventions which framed the State constitutions were subse- 
quently prominent in the convention which framed the Federal Con- 
stitution. Had they intended to limit impeachment trials only to 
official tenure they would have done so, as I am persuaded, in terms 
as clear and express as those contained in the State constitutions. 

The construction insisted upon is also opposed by all tho contem- 
poraneous history of the adoption and ratification of the Constitu- 
tion of the United States, as well as by other leading statesmen. 

Mr. Madison, often called the father of the Constitution, during 
the debate in the Virginia State convention called to ratify the Fed- 
eral Constitution, said: 

He (the President) is responsible in person. If he shall seducea part of the Sen- 
ate to a participation in his crimes, those who are not seduced would pronounce 
sentence against him; and there is this supplementary security, that he may be 
convicted and — afterward when other members come into the Senate, ono 


| third being included every two years.— Elliot's Debates, volume 3, page 316. 


Mr. Wilson, also a member of the convention which framed the 
Constitution of the United States, during the debate in the Pennsy1- 
vania State convention called to ratify the Constitution, in speaking 
of the probable impeachment of a United States Senator, said: 

When a member of the Senate shall behave criminally, the criminality shall not 
expire with the office. The Senators may be called to account after they shall be 
changed, and the body to which they belonged shall have been altered.— Elliot's 
Debates, volume 3, page 447. 

In the Federal Constitution, upon the 20th of July, 1787, while the 
clause relative to the impeachment of the President was under dis- 
cussion and pending a motion to strike out the clause— 

To be removable on impeachment and conviction for malpractice or neglect of 


| duty— 


Mr. Pinckney said: 

He ought not to be impeached while in office. 

Mr. Darce. If he be not impeachable while in office, he will spare no means or 
efforts whatever to get himself re-elected. He considered this as an essential secu- 
rity for the good behavior of the Executive.— Madison Papers, volume 2, page 1153. 


So again at a much later period John Quincy Adams, a statesman 


| of accurate information in everything pertaining to the Constitution, 
| in the House of Representatives, in 1546, said : 


And here I take occasion to say, I differ from gentlemen who have stated that the 
day of impeachment has passed by the Constitution from the moment the public 
oftice expires. I hold no such doctrine. I hold myself, so long as I have the breath 
of life in my body, amenable to impeachment by this House for anything I did dur- 
ing the time I held public office. 

Mr. Bay.y. Is not the judgment in case of impeachment removal from office 1 

Mr. Apams. And disqualification to hold any office of honor, trust, or profit 

under the United States forever afterward; a punishment much greater, in my 
opinion, than removal from oftice. It clings toa man as longas he lives; andif any 
»ublic officer ever put himself in a position to be tried by impeachment, he would 
omer very little of my good opinion if he did not think disqualification from holding 
office for life a more severe punishment than mere removal from otlice. I hold, 
therefore, that every President of the United States, every Secretary of State, every 
officer impeachable by the laws of the country is as liable twenty years after his 
otlice expires as he is while in oftice.—Congressional Globe, April 15, 1846. 


So, too, during Blount’s trial in 1798, the managers and counsel, all 
eminent lawyers and statesmen of the Republic, concur in one opinion 
that the voluntary resignation of a faithless official was no valid plea 
toimpeachment. I quote their statements on this point. Mr. Bayard 
said: 

It is also alleged in the plea that the party impeached is not now a Senator. It 
is enough that he was a Senator at the time the articles were preferred. Lf the im 
peachment were regular and maintainable when preferrel, Lapprehend no subse- 
quent event grounded on the willful act or caused by the delinquency of the party 
can vitiate or obstruct the proceeding. Otherwise the party, by resignation or the 
commission of some offense which merited and occasioned his expulsion, might 
secure his impunity. This is against one of the sagest maxims of the law, which 
does not allow a man to derive a benciit from his own wrong. 
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s, for the defendant, said: 


for argument whether an officer could be impeached after he was 


t by a voluntary resignation to evade prosecution, but by an adver 


Mr. Ingersoll, for the defendant, said : 


It is among the leas objections of the cause that the defendant is now out of office 
not by resignation. I certainly shall never contend that an officer may first com 


it an offense and afterward avoid punishment by resigning his oflice but the de 
fendant hasbeen expelled. Can he be removed at one trial and disqualified at an 


ot r for the same offense 


Che construction contended for is contradicted by a recent judic ial 
adjudication in the case of Barnard, impeached in the year 1872 in 
the State of New York. Barnard had been elected judge and his term 
had expired 


impeached for misdemeanors committed during his first. His plea 
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He was re-elected, and during bis second term he was | 


denied that he could be held to answer during his second term for 


offenses committed in the first. But after full and elaborate argu- 
ment this plea was overruled by the court of impeachment, composed 
o. the senate and court of appeals of New York, by a vote of 23 to 9, 
and Barnard was subsequently found guilty. 

Against this array of unbroken authority po opposing precedent ; 
no utterances of a prominent statesman have been cited. 


The opponents of jurisdiction insist, that if the power to impeach | 


for official misconduct continues after the retirement of the guilty 
official, then, that every private citizen of the United States is liable 
to impeachment. But this argument is palpably erroneous. The 
power of impeachment by the Constitution extends exclusively to 
official guilt 
removal from oflice and disqualification from holding office, as the 
only penalties for impeachment and conviction. The Senate can in- 


Phat instrument expressly prescribes, as already shown, | 


flict no higher penalty. It is purely political. A citizen who has | 


never held an office under the United States can never be guilty of 
official crime or misdemeanor; consequently, he can never become the 
subject of impeachment. Upon the other hand, all citizens who hold 
oflice and betray their trusts should never cease to be amenable to 
every penalty and safeguard of the Constitution, whether in or out 
of ottice. The necessity for popular security would be, as already 
suggested, as strongly demanded in the perpetual political ostracism 
of corrupt and faithless officials from office, beyond the possible favor 
of acorrupt President to re-appointment, as by removal from office. 
iow useless to remove an impeachable officer, if the President can re- 
appoint him! So long as the reason which prompted disqualification 


from oflice exists, so long should that construction prevail which will | . : 2 . ; z 
| penalty than removal from and disqualification for office, therefor 
| one not in office and not liable to remoral cannot be impeached. This 


not permit that penalty to fail. 

Ido not share in the danger to individual liberty so vividly por- 
trayed by the opponents of jurisdiction, as likely to tlow from a rigid 
enforcement of this sanction of impeachment. The danger is upon 
the other side. Individual virtue is a part of the public virtue. It 
is impossible that political morality and integrity can long signalize 
any administration of the Government when virtue shall cease to 


exist among the people. Still less that the aggregate of American | 


free institutions, all the organs of which consist only of men, should 
be upright, pure, wise, and beneficent, competent to inspire confi- 
dence, if the opposite qualities belong to the individuals who consti- 
tute those organs, and make up that aggregate. 

But seven impeachments have occurred in the first century of the 
American Republic, including the pending one. Of these Judges 
Pickering and Humphreys were convicted. They did not appear and 
made no defense. While Blount, Chase, Peck, and Johnson were ac- 
quitte al. 

The House of Representatives are clothed with the sole power, 
within their discretion, of instituting all impeachments. If that 
popular inquest of the people think, the public safety is best sub- 
served, by the simple, voluntary retirement from office of a degraded 
civil officer, it is their right to accept his resignation and proceed no 
further. But, whatever the past forbearance of the House of Repre- 


sentatives has been, in permitting oflicers guilty of impeachable crimes | 
to resign and escape punishment, still, I utterly deny, that the failure | ; a : i. 
yet the fifth clause, merely requiring the removal of certain oflicers 


to exercise the power shall, in a case in which the House does eal] it 
into active exercise, be relied on as an argument against its existence. 


Let us not handle the Constitution with rude hands. Enforce all its | 


guarantees against corruption and unlicensed power if you would pre- 
serve the liberty it was ordained to perpetuate. Impeachment slum- 
bered in England for a hundred years or more, becanse bills of attain- 
der took its place. But when corruption began to tind a hiding-place 
behind the ermine of faithless judges in England, impeachment be- 
came again a potent instrumentality for the preservation of civil 
iberty. 

My opinion is, that the respondent did not by his voluntary resig- 
nation of the oflice of Secretary of War on the 21st of March, 1576, 
discharge himself from his responsibility to answer any charge of 
corruption committed by him, in the administration of that office; 
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notwithstanding the defendant was out of office when he was jm. 
yt “ hed. 

The only clauses of the Constitution relating to impeachment ay 
the following: 


2 


1. The House of Representatives shall * * * have the sole power of imyx 
ment Article 1, section 2.) 

2. The Senate shall have the sole power to try all impeachments. When sitt 
for that purpose they shall be on oath or affirmation. When the President 
United States is tried, the Chief Justice shall preside: and no person shall be 
victed without the concurrence of two-thirds of the members present. (Art 
section 3.) 

3. Judgment in cases of impeachment shall not extend further than to rem 
from ollice, and disqualitication to bold and enjoy any oiticeof honor, trust or ; 
under the United States: but the party convicted shall nevertheless be liabl 
subject to indictment, trial, judgment and punishment, according to law. (Art 
1, section 3.) 

4. The President * * * shall have power to grant reprieves and pardons for 
offenses against the United States, except in cases of impeachment. (Ar 


section 2) 

5. The President, Vice-President and all civil officers of the United States, « 
be removed from oflice on impeachment for and conviction of, treason, bril 
or other high crimes and misdemeanors. (Article 2, section 4.) 


I think the first clause above quoted grants the power of impeach- 


j}ment. It is found among the other grants of power and is couched 


in the same language. 

What impeachment is the Constitution does not say. Like “ jy 
trial,” “ habeas corpus,” and many other words, it must be constru 
to mean what it was understood to mean when the Constitution w 
framed. There is no doubt that it was then understood to mean t} 
accusation of officers or ex-oflicers for crimes and misdemeanors af- 
fecting the administration of public affairs. Upon the ground that 


| 


is 


| impeachment was one of the birthrights of Englishmen, the colonial 


assembly of Massachusetts had, in 1774, impeached those judges whose 


| ability and servility to the Crown were dangerous to liberty. 


In the debates of the constitutional convention reference was mad 
to the trial of Warren Hastings, who had been impeached when out 
of office. That trial, prosecuted by Burke, Fox, ond other friends of 
the colonies, attracted the attention of the civilized world, 

We may reasonably suppose that had the makers of the Constitu 
tion intended to radically change the character of impeachment by 
limiting it to persons in office they would have expressed that inten 
tion in clear and unmistakable terms. That they did not do. Those 
who contend for such a construction are compelled to base it on in 
ference and argument only. 

It is contended that because the third clause prohibits a greater 


position is absurd, It assumes that where a law forbids the intlictio 
f a fine or penalty beyond a certain amount, such fine or per alty ca 
not be less than that amount. Such a construction is opposed both 
to law and to common sense. It seems too plain for argument that 


| where more than two punishments are forbidden one may be in- 


flieted. 

The defendant also contends that the fifth clause, above quoted, 
confers jurisdiction and defines impeachment; that the words “ Pres 
ident, Vice-President and other civil officers” therein limits impeach 
ment to those oflicers while in office, and that they cannot be im- 
peached when out of office because they cannot then be removed. I 
think these positions unsound. 

Said fifth clause is not found among those which grant jurisdiction 
and power to Congress, but among those which relate to the powers, 
duties, and tenure of office of the Executive. It contains no apt 
words for granting power nor limiting jurisdiction, but merely re- 


| quires the removal of certain officers upon their impeachment and 


conviction. 
In order to sustain his construction of this fifth clause, the defend- 


| ant takes three positions. Let us review them in their order: 


First. That though the general power of impeachment had been 
clearly granted in the first clause and though the proceeding was we!! 
understood and considered essential to the preservation of liberty, 


when impeached and convicted, limits impeachment to those officers 
alone. I cannot believe that the makers of the Constitution, if they 
meant to degrade that great process by allowing any one to escape it 
by resignation, would have expressed their intention so indirectly 
and obscurely. Nor can I consent to a construction so forced and 
unnatural, 

Second. The defendant contends that the words “ President, Vice- 


| President and other oflicers” apply only to those officers while in 


office. Such a construction is opposed to the practice of legislatures 
and courts for hundreds of years. Numerous statutes, both in En- 


| gland and this country, for the punishment of officers are couched in 
| the same phraseology as this clause, and have been uniformly held to 


and that, therefore, the Senate have jurisdiction to proceed with the | 


trial, and the demurrer to the plea should be sustained. 


Opinion of Mr. Wadleigh. 
Mr. WADLEIGH. I think the evidence proves the defendant’s guilt 


apply to ex-officials who committed the crimes while in office. Sec- 
tions 5408 and 5444 of the Revised Statutes are examples in point. I 
believe that there is no good reason for departing from this just and 
reasonable rule in this instance. 

Third. The defendant contends that because the fifth clause re- 


quires remoral, therefore one not liable to thet punishment cannot 


be impeached, Such a construction is opposed to the uniform rule, 


| which is, that where one of several penalties cannot be intlicted an- 


|; Other may be. Suppose larceny punishable either by imprisonment 
beyond a reasonable doubt. I also think the Senate has jurisdiction, | or branding the left hand, or by both, with a provision that the left 
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hand shall be branded, would the prior loss of his left hand absolve 
the criminal from any punishment? The defendant contends that it 
would. It seems to me that such a construction would be absurd. 
A similar case might arise under section 5444 of the Revised Statutes, 
providing that every officer of the revenue who admits dutiable goods 
without duty “shall be removed from office and fined,” &e. Can 
such an oflicer escape prosecution by resigning? 

fhe impossibility of inflicting one punishment required by law, 
where another may be inflicted, cannot prevent the conviction of the 
ofiender. Here the defendant, if convicted, may be disqualified from 
holding office, and I see no good reason for adopting here a rule of 
construction before unknown to shield him if he be guilty. 

The true meaning of the Constitution upon this question of juris- 
diction must be sought for mainly in the instrument itself. There 
is little light from any other source. It may perhaps be safely said 
that the question has never been exhaustively or fully considered till 
this trial commenced. 

It isevident from the debates in the constitutional convention that 
the makers of the Constitution regarded impeachment as a great and 
necessary restraint upon corruption and the insidious encroachments 
of executive power, It is not if any officer can escape it by resigna- 
tion. Itthen becomes an empty threat. The punishment of disqual- 
ification can never be inflicted, and thus one of the chief safeguards 
of popular governments is shorn of its strength and becomes a mere 
farce. I think that the construction contended for by the defendant 


is condemned by the facts of history, by legal precedents, by the lan- | 


guage of the Constitution, and by the principles which underlie our 
Government. 


Opinion of Mr. Wright. 
Mr. WRIGHT. I dismiss the question of jurisdiction with the single 
remark that I am, as heretofore, of the clear opinion that defendant is 
impeachable, notwithstanding his resignation. If, however, I thought 


otherwise, I should regard the judgment of the Senate as conclusive | it is more than probable and indeed 


upon me at this time for the purposes of this case, and the jurisdic- 
tional inquiry cannot, in any form or in any degree, in my opinion, 


If a majority may decide it, and I have no doubt upon the point, then 


that decision is just as binding as if two-thirds bad so determined, | 


aud it is no longer a legal or competent factor in the case. Defend- 
ant’s guilt or innocence upon the facts does not, in any legal or just 
sense, depend upon this question of jurisdiction. 

But without more on this point, which, by reason of my views on 
the question of jurisdiction, it will be readily seen is quite unneces- 
sary I come at once to the ultimate inquiry, Is the defendant guilty 
as charged ? 

I shall not consider the articles seriatim, but look at them as a whole. 
These, it is admitted, charge bribery as detined by the statute or they 
charge nothing. 
nothing other or different. This narrows the scope of inquiry very 
much indeed, and I have nothing to do but to state the law and apply 
the facts as I understand them to this one specific charge or offense. 

Section 5451 of the Revised Statutes defines the offense of the cor- 
rupter or the party offering the bribe. This I pass as of but little value 


in our present inquiry, with the remark that the person offering or | 


giving the bribe must have done so with the intent that it should in- 
fluence the action or decision of the officer to whom given or offered, 
bat that it is not necessary that the officer should have been influenced 
or his action in the least affected favorably to the plans or schemes of 
the corrupter. Indeed the rule is that though the officer does not per- 
form his promise, and, too, though he should directly violate it, and do 
in every respect different from what was exacted or expected, the of 
fense is still complete if the intent is shown, so far as the person giv- 
ing the bribe is concerned. ‘This is the rule of the common law and 
is in no manner changed by the statute. (Sutsten rs. Norton, 3 Bur- 
rows, page 1235; Harding rs. Stokes, 2 Meeson & Welsby, page 23: 
Henslow vs. Fawcett, 3 Adophus & Ellis, page 51. 
thorities might be cited, but these are suflicient.) 
ceptance of the offer in terms would make both parties guilty is a fur- 
ther inquiry of which more arguendd hereafter. 

Section 5501, Revised Statutes, detines the acceptance of a bribe by 


Many other au- 


an officer, and is, in substance, that every officer of the United States | 


“who asks, accepts, or receives any money, or any contract, promise, 


undertaking, obligation, guarantee, or security for the payment of | 


money, or for the delivery or conveyance of anything of value, with 
intent to have his decision or action on any question, matter 


ii ee ees cause, or pro- 
ceeding 
5 


influenced thereby, shall be punished,” &e. 

That defendant was an officer within the meaning of this stat- 
ute is not denied. That he received, or that there passed through his 
hands, a large sum of money furnished or paid by Marsh is abundantly 
established. That Marsh made a corrupt contract with Evans, re- 
ceived its fruits, and sent what was known to him as one-half thereof 
regularly to the respondent is searcely to be denied. That defendant 
knew whence it came, that is, of what it was the fruit, rests alone 
upon inference, and there is, in respect to this part of the case, good 
room for at least reasonable doubt. Of this, however, somewhat 
more hereafter. 

But I anticipate. 


WILLIAM W. 


; tary was 
| of the respondent to take this money 


| deny, so far as they are aware, any 


| these payments or remittances, or rather in the absence of 
| tive and satisfactory evidence that 
| enced in his official action by the same. 


It is for this offense a conviction is claimed and for | 
| or moral misdemeanor is a conviction here ¢ 


| declare it. 
| class of delinquents not now within its terms, let it be amended; but 


| pating the accused. 





The pivotal inquiry, as it occurs to me. is, was | 
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the mor 


lon ona 


ley received by defendant 


thereby? All othe liries con 


bia] 


is of value or otherwise as 
The charge 


aus, ai 


it does 
is sustained, if at 
. leed, their testimony out 

of it. Ant re let it be remembered, that it ik 
this testi is impaired by 


compl teness, or unsatistactory 


ail, | 


LOU reason of its untruthtulness, o1 


character, the prosecution, in 
case, Would be without anything upon wh l 
ase. That is to say, it will not do to assume that thes 
ing witnesses, that they did not tell all they 
truth, and that therefore the triers must guess ont the balance 
inake a case My duty is, at the 
testimony it was delivered, looking at all the cire 
and not at what might have been proven ¢ guessing at what is 
possibly or eveu probably the true state of the cast , to say whether I 
believe beyond a reasonable doubt that th ! 


ch to stand or rest t 
were unwill 
knew or the whole 
val 
for the Government ne 


Just as 


' } 
LOO TTL 
umstances 


wr by 


na guilty as charged; 
whether he received this money with infen his 
ision influenced thereby. 


And looking at this question, so pivotal 


action or de 


as I have already st 
coming to it squarely and disconnected with everything else, I t 
bound to say that the testimony in its support is fatally deficient. 
There is whatever that there 
press or implied with the accused before E 
the time the promise of appointment was 
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